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One hundred years after the conclusive rejection in Eastwood v. Kenyon' 
of the Mansfield theories of contract, and the affirmation in that case of 
consideration as a basic doctrine of English law, the report of the Lord 
Chancellor's Law Revision Committee2 is evidence of the existence in 1937 
of a widespread belief amongst distinguished lawyers, judicial and academic? 
which treats consideration as a historical nuisance and as a hereditas damnosa 
from an obsolete system of procedure. 

As recent cases before English and Australian courts: although not 
directly concerned with consideration, show that an adherence to the traditional 
English theory of contract still produces satisfying decisions, the writer is 
encouraged to examine in the light of modern needs a doctrine which he 
believes to be the central core and nucleus of the English law of simple 
contract. He is further impelled by the thought that the work of e 8 0  learned 
a Committee, although it may have been pigeon-holed until the ebb and flow of 
politics permit time for its legislative implementation, may not be relegated 

* B.A. B.C.L. (Oxford), Challis Professor and Dean of the Faculty of Law, University 
of Sydney. 

(1840) 11 Ad. & E. 438. 
'Law Revision Committee. Sixth Interim Report (Statute of Frauds and the Doctrine 

of Consideration) 1937, Cmd. 5449. 
8The Committee comprised inter alia Lord Wright, Romer L.J., Swift J ,  Porter J. 

(as he then was), Cyril Asquith K.C. (as he then was), and Professors Goodhart, Gutteridge 
and McNair. 

See the important Australian case of McRae v. Commonwealth Disposals ~Comrnission 
(1950) 84 C.L.R.377, the English case of Rose v. Pim (1953) 2 A l l  E.R.739; (1953) 3 
W.L.R. 479, and the discussion of these cases by the writer in a forthcoming article. 
These cases,f although not decisions on consideration, illustrate the application of rules of 
construction in a theory of contract in which consideration is a central doctrine. 
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permanently to the limbo to which its basic fallacies condemn it.5 
In this article it will be contended: 
1. That if consideration is understood as a body of technical legal rules 

evolved to make bargains of a wide variety legally binding as such, without 
further formality and without further reduction into specific legal transactions, 
many of the basic rules into which the doctrine resolves itself become not only 
self-evident, but eminently reasonable. 

2. That if the traditional English attitude that self-help is healthy and 
beneficial to man in his dealings with his fellows is recognised as entrenched 
in the spirit of the common law, the majority of the remaining rules become 
equally self-evident and equally reasonable. The maxim "caveat emptor" epito- 
mises the policy of the common law in the field of simple contract. Provided 
there is a valid bargain otherwise legal, the common law will not inquire 
into its sufficiency. 

3. That the modern rules about consideration are, therefore, founded in 
a legal policy as appropi-iate to the needs of the 20th century as to the 16 th  
and are not, as those who have learned their legal history from Holdsworth6 
believe, a historical legacy from an obsolescent system of procedure. 

4. That the doctrine of consideration as so understood, far from being 
a historical excrescence engrafted on to the main structure of the substantive 
law, is, on the contrary, the central core of the English theory of simple 
contract, and that from it flow, in the form they have assumed in English law, 
the rules relating to offer and acceptance, the rules relating to construction 
including therein the theory of implied conditions and warranties, and the 
rules as to discharge by breach and by frustration. 

5. That the recommendations of the Law Revision Committee reflect as late 
as 1937 a trend of thought on contract which fallaciously adheres, both in 
method and content, to the 18th century habits of rationalist generalisation - 
habits which colour all 19th century thought, legal political and scientific, and 
which have survived into the 20th century. 

6. That these fallacies were not removed, but aggravated, by the new 
historical studies which, however corrected in their maturity, reflect in their 
inception the colour and distortion of rationalist generalisation and speculation. 

7. That the acceptance of the recommendations of the Law Revision 
Committee, ~vhich go to the fundamental aspects of consideration as distinct 
from incidental accretions on the doctrine,7 involves not only the destruction of 
a basic doctrine, but would necessitate the creation of new sets of rules in fields 
not contemplated by the Committee. 

8. That although there may be some rules of doubtful validity which have 
been ascribed to the doctrine of consideration, these are fewer than are com- 
monly s ~ p p o s e d . ~  The great majority of the cases adduced against consideration 

5For  a coptemporary criticism of the Report, see the able and trenchant article by 
C. J. Hamson in 54 L.Q.R.233. 

6Holdsworth's monumental work, History o f  English Law, contains some doubtful 
history and some even more doubtful generalisations therefrom, and must be held largely 
responsible for the continuation of obsolete 19th century notions. The writer as a former 
pupil of Holdsworth remembers him with respect and affection, and blames succeeding 
generations of teachers who, with some notable exceptions, ignore recent advances in 
historical knowledge and still turn to him for their legal history. C. H. S. Fifoot, 
History and Sources of the Comn~on Law (Tort  and Cantract) ( 1  ed. 19z19) to which the 
writer is greatly indebted, makes an important contiibution to the correction of past errors. 

'See the division by C. J. Hamson, op. cit.  235, of the Committee's recoinmendations 
into the "radical" and the "ieformative" proposals, and infra p. 326. 

*The rule in Foakes v. Beer (1884)  9 App.Cas 605, is commonly accepted as an 
undoubted example. The merit of the rule in Fmkes K. Beer may be greater than is 
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either manifest the intrusion of real or supposed grounds of public policy: 
or are debatable applications to the particular facts of sound general principles.1° 

Maitland's statement that legal history should enable every age to be 
the mistress of its own law and not the slave of its past is nowhere truer than 
in the context of the English law of simple contract and the relation thereto of 
the doctrine of consideration. A proper understanding of the history of 
the doctrine relieves present-day lawyers not only from an unnecessary slavery 
to the past arising from the necessary judicial search for certainty, but from 
a possibly worse slavery to pseudo-logical generalisation and from the danger 
of sacrificing, in ignorance of its real nature, a valuable legacy from the 
past. An examination of the origin of the doctrine of consideration suggests 
that, stripped of accretions, it is a simple and practical solution of a legal 
and economic problem; further, that it is the accretions rather than the doctrine 
itself which merit critical attention, and lastly, that the relation between the 
essential doctrine and the accretions may be such as to leave greater latitude 
for modern judicial alteration than is commonly supposed. 

The matter will be treated under the following heads: 
I. Historical Survey. 

(a)  The Law of Contract in the 14th, 15th, 16th and 17th Centuries: 
The Origins of Consideration. 

(b)  Contract in the 18th Century: Lord Mansfield and Consideration. 
(c)  The Settlement of the Modern Doctrine after Eastwood v. 

Kenyon,ll and the Problem of Definition. 
11. Consideration against the Background of 19th Century Thought. 

111. The Recommendations of the Law Revision Committee. 
IV. Conclusions. 

I. 
HISTORICAL SURVEY 

A. Contract in the 14th, 15th, 16th and 17th Centuries: The Emergence of 
Consideration. 

The origin of consideration is to be found by considering four distinct 
stages in the development of the action of Assumpsit. The relation of the 
doctrine to the substantive law, together with its foundation in policy, are to 
be gathered by comparing the rules which grew up around the developed 
action of Assumpsit with the rules which prevailed before the emergence of 
that action. 

The English law of contract before 1348. 
Looking at the law from the point of view of a litigant living in the first 

half of the 14th century, it may be summarised as follows: 
(1 )  Covenant lay on any contract provided 

( a )  it was under seal, and 
(b) (until the 17th century) the claim was not fox the payment of a 

sum certain. 

ccrmmonly supposed. See infra pp. 307-08. In any case Fifoot, op. cit. 412, conclusively demon- 
states that the rule did not originate in connection with consideration. See also Hamson's 
suggestions, op.cit. 239. that the Committee, in rerommending the abolition of the rule 
has not sufficiently considered the desirability of safeguards. 

'E.g. Harris v. Watson, (1791) Peake 102. See also J. B. Ames, "Two Theories of 
Consideration" in Lectures on Legal History ( 1  ed. 1913) 323, although Ames' main 
argument must in light of English authority be rejected. See infra p. 306. 

10E.g. Bainbridge v. Firmstone (1838) 8 Ad. & E.743, De la Bere v. Pearson (1908) 1 
K.B. 280, Haigh v. Brooks (1839) 10 Ad. & E. 309. The writer believes the two cases first 
named to be correctly decided and that Haigh v. Brooks must be read in light of later 
cases on rompromise and forbearance to sue. 

S ,~p,a ,  n.1. 
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(2) Debt lay for a promise to pay a sum certain, provided that either 
(a)  the contract was clothed in a recognised legal form, a sealed 

instrument12 or contract of record, or 
(b) there was something which the law recognised as a quid pro quo 

for the promise. 
(3 )  Account, although itself non-contractural in nature, lay to enforce 

transactions with bailiffs and receivers. 

(4) Detinue sur bailment, although the action in origin is delictual rather 
than contractual, lay on many contracts for the non-delivery of a bailed chattel. 

The complaints the 14th century litigant would make of the common law 
would go partly to substance and partly to procedure. In the field of sub- 
stantive law there were the following deficiencies. 

(1)  Unless the contract was under seal the litigant had no remedy for 
its misperformance. 

(2)  Unless the contract was under seal, he had no remedy for the 
non-performance of a wholly executory contract, i.e: a contract consisting of 
mutual promises not yet performed on either side.13 

(3 )  Except where there was an appropriately worded deed, Debt did not 
lie against personal representatives. 

(4) Lastly, the medieval rules were quite inadequate if the contract had 
an international character. In the field of procedure, Debt sur contract was 
subject to the grave disability of wager of law, and also to the disadvantage 
that its procedure generally became increasingly technical and complicated. 

The most serious limitation to modern eyes of the medieval common law 
of contract was its failure to provide a remedy for executory par01 contracts. 
In this connection the comments of some legal historians must be discounted. 
Whatever the reason for the deficiencies of the common law, they cannot be 
explained on the ground either that medieval England was economically a 
comparatively primitive and backward community or that the contemporary 
legal theory was primitive and backward. With regard to the first theory it 
is quite clear that England had a highly developed export and import economy 
in which a wide range of the country's inhabitants, from king to peasant, as 
well as the merchant class, were interested. With regard to the second theory, 
viz., that legal thought itself was primitive, this again is contrary to historical 
fact. The medieval theory of the common lawyers may be summarised as 
follows. 

(1) They appear to have held firmly to the theory that mere promises as 
such should not be legally binding but only those transactions which contained 
some element recognised by the law as making them legally enforceable. In 
other words, they subscribed to the Roman maxim ex nudo pacto non oritur 
actio, not blindly but with an appreciation of its sound basis in social 
convenie:nce. 

(2) In selecting the types of contract suitable for legal enforcement they 
had recourse again to the Roman theory of contract and borrowed two notions, 
that of enforceability because of the form, and that of enforceability because 
of "reality" as found in the Roman contracts "re". These notions they adapted 
somewhat freely to the native material, the result Being that - 

uTallies, if sealed, had the effect of a deed by the custom of the City of London. The 
common law, at least in the 17th century, appears to have been unwilling to recognise them. 

IS Sale was an exception to this after 1450. 
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( a )  Covenant lay to enforce a contract under seal except in the case of a 
covenant to pay a sum certain. In this case, and in the case of certain other 
formal transactions embodying an obligation to pay money, such as Contracts of 
Record and possibly Tallies, Debt was the appropriate action. 

(b)  The law recognised a miscellaneous list of transactions in which 
the obligation to pay money was enforced because the plaintiff had handed 
over something in the shape of property or services to the other party. These 
cases were generalised into the doctrine of quid pro quo, i.e., the party's 
obligation to pay was legally binding because the plaintiff had conferred a 
benefit upon him.14 

One can only conjecture as to the real reasons for the acceptance of the 
medieval common lawyers of this limited law of contract.15 It may have been 
that there was a too precocious and too rapid development of a set of rules 
based upon the notions just explained, and that conservatism for a while pre- 
vented the modification of a system which the facts of life had revealed as 
inadequate. A much more tempting hypothesis is, however, that, having 
regard to the existence of other jurisdictions providing efficiently for the 
enforcement of commercial transactions, the common lawyers felt no pressure 
to extend the law. 

Digressing for a few moments to look at  these other courts, the publi- 
cations of the Selden Society show that commercial litigation formed an 
important part of the work of Borough Courts, the Courts of the Fairs and 
Markets (Courts of Pie Powder), and the Courts of the Staple. The Borough 
Courts administered borough custom, which in most cases was a mixture of 
ancient custom and the law merchant, which in the Middle ages was growing 
into uniform bodies of custom covering different areas of Europe.16 Their law 
of contract was flexible, and freely enforced any kind of commercial contract, 
while several Boroughs catered expressly for merchants whatever their nation- 
ality. The Courts of the Fairs and Markets were predominantly concerned with 
commercial cases, to which they applied the law merchant with efficiency and 
speed, and the Courts of the Staple, set up by the 14th century Statutes of 
the Staple, exercised an important jurisdiction over commercial cases arising 
in connection with the wool trade. All these local courts gave a remedy on 
informal contracts on a broad basis, and cases before them ranged from simple 
< L contracts of service to elaborate partnerships - from undertakings to carry 
goods, shoe horses or cure bald heads, to agreements to pay brokerage and 
build houses to an exact specification."17 There is no evidence, therefore, to 
support Holdsworth's theory that these local courts were in a state of decline and 
concerned with petty transactions in the Middle Ages. On the contrary, until 
the end of the Middle Ages, they were vigorous and flourishing courts exer- 
cising a sophisticated jurisdiction over important cases in terms perfectly 
comprehensible to the modern lawyer.ls 

" T o  this requirement of  quid pro quo the contract o f  sale had, by 1450, become an 
exception, Debt lying at the suit of  the vendor and Detinue at the suit o f  the purchaser 
although the contract was wholly executory. Seeinfra pp. 295-96. 

"Covenant before the reign o f  Edward I was a remedy o f  general contractual 
application, unfettered by the requirement o f  a seal. 

The  origin of  the requirement of  a seal is obscure, hut undoubtedly reflects 13th 
century social experience, and not, as the earlier legal historians suppose, the rigidity and 
technicality of  the common law, o f  which there is no evidence whatever. 

laTait ,  Medieval English Borough (1936) ; 3 Oxford History of England, (1951) Domes- 
day Book to Magna Carta by A. L. Poole c.iii; 23 Selden Society, Select Cases concerning 
the Law Merchant, vol. i. 

" C. H. S. Fifoot, op.cit. 279, and the cases there cited in note 44. 
Is  See the cases cited by  C. H.  S. Fifoot, op.cit. 308-315. As he points out the cases on 



294 SYDNEY LAW REVIEW 

The Ecclesiastical Courts in England were, from the Constitutions of 
Clarendon (1164) onwards, consistently prohibited by the common law courts 
from exercising a general civil jurisdiction over matters of contract.l9 Although 
English Ecclesiastical Courts never built up a civil jurisdiction over contracts 
based on the canonist concept of causa, ecclesiastical lawyers would necessarily 
be familiar with it, and this no doubt explains the familiarity of the 16th 
century eommon lawyers with the carron law principles of contract and a' 
theory radically distinct from their own.20 Although Lord Mansfield and the 
Law Revision Committee of 1937 failed to appreciate the fact, the common law . . 

theory of contract, both in the medieval period and later, almost certainly 
embodies a deliberate choice involving a rejection of the superficially liberal 
theory of the canon law. 

Apart from the local courts, the Crown, appreciating the close connection 
between foreign trade and state policy, encouraged a wide jurisdiction over 
mercantile cases in the C0uncil.2~ In addition, from the 14th century onwards, 
the nascent equitable jurisdiction of the Chancellor offered an attractive appli- 
cation of residuary justice not only to foreign merchants, but more especially 
to English petitioners complaining either of the asperities or the deficiencies of 
the common law. Although the evidence is far from conclusive pending a 
fuller examination of the still unpublished mass of material, it would appear 
that the medieval Chancellors inclined either to the canonist theory, or at  
least to a liberal doctrine of contract. They abandoned the field of sub- 
stantive law, however, with the emergence of a comprehensive common law 
theory of simple contract in the latter half of the 16th century. 

Thus the story of the common law in this period is not that of the 
development of a primitive system in a vacuum; and in any case, whether 
through a desire to compete with its rivals or to meet the situation arising 
from their decline, the common law burst the bounds of its 14th century 
limitations by a bold and free use of the action on the case. 

From 13482Qo 1505%" 
In this period there are two distinct lines of development. 

( i )  The application of Case to provide a remedy for misfeasance or 
negligent damage in pursuance of an undertaking. 

The emergence of this head of liability, complete by the end of the 14th 
century is quite independent both theoretically and historically of the doctrine 
of consideration, and indeed of the modern theory of simple contract. It is 
true that when the developed action of Assumpsit, in which consideration is an 
essential prerequisite, attained in later centuries an identity distinct from Case, 
the plaintiff might, if there was valuable consideration, sue in Assumpsit for 

Sale raise the issues in modern terms, e.g. correspondence of bulk with sample, and 
conditions as to quality. 

''In cases of laesio fidei the vigilance of the Royal Courts over a period of three 
centuries limited the ecclesiastical iurisdiction to the infliction of spiritual censures. Simil- 
arly they prohihited the growth of any civil jurisdiction based on the canon law. 

"St. Germain, Dialogue 11, Ch.XXIV. Some modern scholars, including Barbour and 
Fifoot, incline to the theory that the canon law influenced the Chancellor's short-lived 
jurisdiction over the substantive law of simple contract. 

"The commercial jurisdiction of the Admiralty only became important in the 16th 
century at a time when the common law had developed a comprehensive theory of 
contract and as a result any extensive jurisdiction was short-lived. 

22 The date of the case of the Humher Ferryman is taken to mark the beginning of the 
development, although the writer agrees with the view of Fifoot and Plucknett that the case 
in itself has no significance in the development of contract. 

The date of the anonymous case, Y.B. Mich., 20 Hen. VII, f.8, p1.18, which marks the 
beginning of the next stage in the development of the action. See infra p. 296. 
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breach of contract, but it is equally true that without alleging consideration he 
could sue in Case. In other words, consideration has no historical connection with 
this type of liability except by relation back. This head of liability therefore 
presents a ground common both to tort, in particular the modern tort of 
negligence, and to simple contract. 

But although its living importance is in the field of tort, particularly in 
respect of the question of the modern problem of the overlap between the fields 
of tort and contract, there was also laid in it the foundation of an important 
and lasting contribution to the modern law of contract. For almost a hundred 
years before the next step in the development of Assumpsit was taken by the 
recognition of Case as lying for the non-performance as distinct from the 
misperformance of a promise, the pleaders were pressing for this extension by 
analogies still sounding in tort, but taken not from trespass but from deceit.24 
And although the courts did not accept their contention until 1504;' the 15th 
century cases illustrate the development of the ancient common law of warranty 
in a new and important context, namely that of representations and warranties 
as to quality and the like, as ancillary to contracts of sale.26 

(ii) The growth of new principles of substantive law round the 
action of Debt and in particular in connection with sale. 

(a) By the middle of the 15th century the quid pro quo of the action of 
Debt had become a technical doctrine with marked similarities to executed 
consideration as i t  later evolved. Although Debt was in its formulary structure 
from first to last applicable to recover money however due, it was necessary 
for the substantive law to define the circumstances which gove rise to a specific 
legal obligation to pay money. In dealing with this problem in its contractual 
aspectz7 the early common law appears to have recognised as falling within the 
sphere of Debt a miscellaneous list of transactions common in everyday life, 
such as loans, sales, leases, hire and contracts of service generally. Seeking a 
generalisation which would link together and explain the basis of liability 
in these miscellaneous cases, the fathers of the common law made what 
appears to be a bold and free application of the Roman notion of "reality" 
in contract to native material, and found it in the fact that the plaintiff in an 
action of Debt had handed over something in the shape of property or services to 
the other party (quid pro quo). By the 15th century the specific cases in which 
Debt sur contract lay had been generalised into a technical doctrine of 

"'see tile thiee cases cited by Fifoot, Anon. (1428) Y.B. Mich., 7 Hen.VI, f.l., p1.3; 
Anon. (1430) Y.B. Rlich., 9 Hen.VI;f.53, p1.37; Somerton's Case (1433) Y.B. 11 Hen.VI, 
Hil.f.18, p1.10, Pasch.pl.1, Trin.pl.26. 

25 The reluctance of the courts to take this step has heen explained on various grounds. 
See C. H. S. Fifoot, op.cit. 337. But the true explanation may lie simply in the slow pace 
at which judge-made law, dependent on the accidents of litigation, must necessarily develop. 
It is pointed out that the definition of the scope of the tort of negligence is far from 
complete in the light of cases actually before the courts in the last hundred and fifty years. 

"After Slade's Case (1602) 4 Co.Rep. 92b, this branch of the law passed over to the 
field of Assumpsit where it received a great impetus from the notion that promises can be 
inferred from the conduct of the parties. There it remained until the pressure of litigation 
led to the modern division in Pasley v. Freeman (1789) 3 T.R. 51, into fraudulent misrep- 
iesentations, contractual or otherwise, grounding an action in tort for deceit, and 
representations, whether fraudulent or innocent, embodied in a contract from the implied 
promise or implied intention of the parties. The local courts in the 13th century were 
dealing with conditions and warranties in contracts of sale in terms perfectly comprehensible 
to a contemporary lawyer. See n.18 supra. 

"Debt also lay for claims which are not contractual. To these cases quid pro quo had 
no application. 
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quid pro quo, which may be expressed by saying that a party's obligation 
to pay was legally binding because the plaintiff had conferred a benefit on 
him.28 

(b) By the middle of the 15th century a contract for the sale of a specific 
chattel was recognised as an exception to the doctrine of quid pro quo in 
that Debt lay at the suit of a vendor and Detinue at the suit of a purchaser 
although the contract was wholly e x e c ~ t o r y . ~ ~  The effect was that a century 
before the emergence of executory consideration in the last stages of the 
development of Assumpit, sale had become a recognised exception to the 
general rule that a party to a contractual debt could only enforce i t  where 
there was a quid pro quo in the shape of something furnished by him to his 
debtor. From this development important consequences flowed. 

(i) It marked the recognition of an important new principle, namely, 
the rule that the property in goods can pass under a contract of sale without 
delivery .30 

(ii) It presented the 16th century lawyer with a picture of sale as no 
longer a 'real" but a "consensual" contract.31 

(iii) The quid pro quo which was the general requirement in the Debt 
sur contract has obvious analogies to executed consideration in the form in 
which it first presented itself in the 16th century cases in Assumpsit, and the 
recognition of Sale as an exception to the general requirement must have 
assisted them in the extension of Assumpsit to enforce wholly executory 
contracts, and in the recognition of executory consideration. 

From 1505 to 1550 
In this period the courts took the important step of sanctioning Case to 

provide a remedy for the non-performance of an undertaking where the 
plaintiff had paid money or done some other act in expectation of the 
defendant's promise, and in this stage the historical origin of executed 
consideration is to be found. 

The step was taken with apparent suddenness in 150532 after a century 
of hesitation. The application of Case as a remedy for misfeasance in the 
performance of an undertaking was regarded as grounded in tort by 15th 
century lawyers, and the assumpsit was treated, not as the basis of a contractual 
action, but as one of the elements necessary for liability in tort. It is clear, 
however, that the contractual implications were fully appreciated by contem- 

*The formulation of the doctrine of quid pro quo in terms of benefit to the defendant 
proved in the 19th century a fertile source of confusion and misunderstanding about 
consideration by helping to obscure the true basis of the rule that consideration must 
move from the plaintiff, and the real nature of the detriment - benefit antithesis in the 
definition of consideration. I t  is taken for granted in the 15th century authorities that the 
quid pro quo must be furnished by the plaintiff. The sort of problem which is attracting 
attention is whether a quid pro quo in the shape of a benefit conferred on a third party 
at  the defendant's request is a sufficient quid pro quo. See Anon. (1458) Y.B. 37 Hen. VI, - - -  
Mich., f.8, p1.18. 

"See Anon., supra n.17; Doige's Case (1442) Y.B. 20 Hen.VI, f.34, p1.4. This 
development may have taken place a hundred years earlier. See the discussion in C. H. S. 
Fifoot, op.cit., at 227. 

80 The origin of this rule, one of great practical convenience, does not lie, as was 
supposed by the earlier historians, in a failure by early common lawyers to appreciate 
the Roman distinction between transfer of the property and the passing of the risk. This 
distinction was clearly appreciated by Bracton, and the true origin of the rule is in the 
pressure of commercial needs. It is the practical solution of a situation in which it would be 
the height of folly for a party to perform in order to avail himself of a legal remedy, and 
the legal theory follows ex post facto therefrom. It is suggested also that these cases provide 
the genesis of one application of the modern principle of discharge by breach. 

"See C. H. S. Fifoot, op.et loc.cit., supra n.19. 
"Anon, Y.B. Mich., 20 Hen. VII f.8, p1.18. 
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porary lawyers, but the reasoning enabled them to allow Case in this context 
without violence either to established rules of procedure or to the substantive 
principle that a promise, to be legally binding as such, must be under seal. 
Nevertheless, because the action was treated as sounding in tort and modelled 
on the analogies of trespass and deceit, it postulated a positive act of mis- 
feasance, and in the case of damage caused by the mere non-performance of 
an undertaking there is no such positive act. As a result the courts found 
themselves in a dilemma when, in the 15th century, litigants began to bring 
Case for damage falling under this head. To allow the action in such cases 
appeared to involve a break with established principles both in procedure and 
substantive law by the recognition of a new action purely contractual in 
nature, and an abandonment of the principle settled since the reign of 
Edward I that a promise to be legally binding as such must be under seal. The 
history of the cases may be summarised by saying that judges in the first 
half of the 15th century, while appreciative of the theoretical difficulty, tended 
to be sympathetic to the recognition of the new principle, in particular by 
drawing analogies between non-performance and deceit, and by erecting non- 
performance into misfeasance wherever possible. The analogy of deceit could 
be raised in two ways: 

( i )  An action on the case for deceit lay for the breach of an express 
warranty.33 This could be regarded alternatively as the non-fulfilment of 
a promise and if this was actionable in Case, why should not the non- 
fulfilment of the main undertaking be so actionable? 

(ii) If A promises to enfeoff B, takes the purchase price and then 
enfeoffs C, the non-fulfilment of the promise smacks both of deceit and mis- 
feasance, and Somerton's Case (1433)34 and Doige's Case (1442),35 whatever 
the ultimate decisions, seem to have led to the belief that an action on the case 
for deceit lay on such facts. 

Curiously enough, in the latter half of the 15th century judicial opinion 
seemed to harden against the recognition of the new principle, and limited 
its operation to cases in the category of Somerton and Doige. The reasons for 
this attitude may be either an appreciation of the break with established 
principle, or a fear that in taking such a step the judges committed themselves 
to a new principle of liability the nature and scope of which they could 
not f ~ r e s e e . ~ T h e n  suddenly in 150537 the old distinction between misfeasance 
and non-performance and the narrow reasoning based on deceit as found in 
Somerton's and Doige's Cases were abandoned, and almost without argument 
liability for non-feasance was admitted, although at  this stage it was still insisted 
that the plaintiff should have paid over money. 

The importance of this development, although great, must not, from the 
point of view of a contemporary observer of 1505, be over-estimated. What 

"An action on the case for deceit also lay without express warranty where goods 
were defective to the defendant's knowledge. It appears that in the case of food the action 
lay for defect in quality in any circumstances. Keilwey, 91. The 15th century cases show a 
developed law of sale including the doctrine of warranty. This is not surprising as the local 
courts were treating sale on similar principles at the end of the 13th century. See n.18 
supra. 

84 (1433) Y.B. 2 Hen. VI, Hil.pl.10, Pasch.pl.1, Trin.pI.26. 
" (1442) Y.B. 20 Hen. VI, f.34. 
8BIncidentally, even if we treat their attitude as an example of judicial "timidity" 

lasting over a hundred years, modern parallels can be found. Compare the modern 
reluctance, for which there are sound reasons in policy, to lay down general principles of 
liability for negligence. 

"Supra n.23. 
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the conimon lawyers had succeeded in doing was to retrace their steps to the 
extent that there was now a legal remedy (Case) for the mere non-performance 
of a promise not under seal. In the cases decided at the beginning of the 16th 
century the courts insisted as a legal pre-requisite for such an action that , 
the plaintiff shall have paid over money. Although the field of contractual *L 

liability had been considerably extended they were in effect still insisting upon 
b b  reality" in a form analogous to the quid pro quo and were still operating in 
a field they classed, theoretically at any rate, as delictual. From the stand- 
point of the developed modern law of simple contract many important steps 
remained to be taken, and perhaps the best way of describing the development 
under discussion is to say that by enlarging the scope of this particular form 
of the action on the case (or Assumpsit as it must now be termed) the common 
lawyers had cleared the way for a general contractual remedy and for the 
construction of a general theory of simple contract severed from the earlier 
background of tort.38 

From 1550 to Slade's Case, 160Z8' 
In this period two important procedural steps with fundamental effects 

upon the substantive law were taken. 

(i) Assumpsit was recognised under the name Indebitatus Assumpsit as 
an alternative to Debt, and 

(ii) Assumpsit was sanctioned as lying to enforce wholly executory 
contracts. 

Put in terms of the substantive law this involved: (a) the recognition of 
informal contracts implied from the conduct of the parties, and (b)  the 
recognition of informal executory contracts as legally binding, and the 
emergence of executory consideration. 

The recognition of wholly executory contracts must have been an obvious 
practical necessity after the extension of Assumpsit to provide a remedy for 
non-feasance where the plaintiff had paid money or done some other act on the 

C. H. S. Fifoot, op. cit. 338. 
In taking the steps involved in this extension it is clear that the lawyers of the time 

were aided and encouraged by analogies both with the quid pro quo of the action of Debt 
and analogies with the action of Deceit as well as Trespass. See supra pp. 294 ff. It is  entirely 
another matter to extract from the relationship with Deceit two notions which won some 
recognition in the 19th century. 

(a)  The rule that consideration must amount to more than acts or forbearances to 
which the plaintiff is already legally bound has no connection with the emergence of 
Assumpsit against a background of analogies from Deceit. It is true that analogies with 
tort were used by the 16th century lawyers to develop a new form of action, but if the 
analogies with Trespass and Deceit were strong, the links with Debt and quid pro quo were, 
as Holmes points out, even stronger. The basis of the rule that consideration must amount 
to more than the plaintiff is legally bound to, is to be found in the requirements, both 
theoretical and practical, that although a bargain need not be adequate, there must be a 
real bargain, and it is also undoubtedly true, as Ames argues, that the rule has been used to 
prohibit certain bargains savouring of extortion or corruption on the ground of public policy. 
See infra, p. 306. But, pace Ames, the rule itself seems to he founded in an attempt to 
determine the existence of a bargain by a priori logical tests as opposed to practical tests 
with some encouragement from the advantages such a rule offers if used in the context of 
public policy to discourage transactions savouring of extortion. The judges are under- 
standably reluctant to hold transactions invalid on the ground of public policy simpliciter. 
Public policy, if a good servant, is a bad master.) 

(b )  The notion current in the 19th century that consideration need only consist 
of a detriment to the plaintiff has no historical connection with the links between 
Assumpsit and Deceit, but is a 19th century fallacy resting on the failure to appreciate the 
nature of consideration in relation to bargain. 

These points are made because it will be suggested later that certain rules, real or 
supposed, which have led to some modern criticism of the doctrine of consideration, do not 
flow therefrom either historically or as a matter of necessary theory. 

"See supra n. 26. 
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faith of the defendant's promise. As in the case of sale the cases must have 
shown the absurdity of requiring a plaintiff to throw good money after bad 
in order to bring himself within the scope of a legal remedy, and in any 
case there is no good reason for distinguishing between a- bargain performed 
on one side and a bargain which still consists of outstanding promises on both 
sides. 

The importance of the recognition of informal executory contracts as 
legally valid must not be under-estimated. To the 16th century lawyer it 
involved the abandonment of "reality", at least as understood hitherto, and 
the risk of the practical disadvantages involved at first sight in the acceptance 
of the theory that a promise as such is legally binding. 

To the common law judge hesitant about this step in the first half of 
the 16th century the difficulty must have been doubly acute. He had to avoid 
the Scylla of restricting Assumpsit to simple contracts wholly executed by the 
plaintiff, without falling into the Charybdis which would engulf him if he 
abandoned the maxim ex nudo p t o  non oritur actio; and to get out (changing 
the metaphor) of the frying pan of the proved inadequacy of the common law 
doctrine of "reality" without getting into the fire of the canonist theory that 
any serious unilateral promise is e n f ~ r c e a b l e . ~ ~  The answer to this dilemma - 
was found in the progressive development of the doctrine of consideration 
which, however fallacious some of the reasoning, effected not only some 
verbal but some substantial continuity with the older doctrine, in that it 
isolated "bargains" in the wide sense of the term for legal enforcement, while 
leaving informal unilateral promises outside the area of legal validity. 

If wholly executory bargains were to be enforced without special form, 
and, if at the same time gratuitous promises not in special form were to be 
excluded from the range of Assumpsit, then the contract must be binding 
because of the mutual promises. In other words, one party gives a promise in 
exchange for the other party's promise, and each promise is consideration for 
the other. Although a bargain in the widest sense is still required, any real 
link with the quid pro quo, except in the shape of unreal words, is lost, and 
the connection ~ 4 t h  tort and deceit is severed, the parties being bound by their 
mutual promises. Thus we have the clear recognition of the type of consideration 
known as executory consideration. 

At this stage it is convenient to make two observations. 

1. When Assumpit was extended to cover not only contracts performed on 
one side but also wholly executory agreements on a basis which categorically 
excluded gratuitous promises from the scope of the action, the whole doctrine 
of consideration as so developed involves two basic rules: (a)  Consideration 
may be executed or executory, but it can never be past,41 and (b) whether 
or not it was correct to express the doctrine of quid pro quo in terms of 
benefit to the defendant, it is of the very essence of consideration that it should 
move from the plaintiff. 

2. It is also clear that when Assumpsit was extended to wholly 
executory contracts the consideration furnished by the plaintiff in the shape 
of a promise was different in kind from the consideration he could also allege 
if he had paid money or done some other act on the faith of the defendant's 
promise. But the damage in both cases, although it is aggravated if the 

St. Germain. Supra n.20. 
"Hunt v. Bate (1568) 3 Dyer 2728 shows that the 16th century lawyers fully 

appreciated this rule and its basis. 
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plaintiff has performed his side, arises from the non-fulfilment of legitimate 
expectations as a result of the defendant's non-fulfilment of his promise. 
Hence the incorporation of the element of detriment in the modern definition 
of consideration can be justified on the ground that, in conjunction with tfie 
notion of real or  presumed benefit to the defendant, it expresses the essential 
elements of a bargain. Thus the modern divorce of the notions of detriment 
from the context of bargain between the parties and its treatment as an  element 
surviving from the original delictual connections of Assumpsit with Deceit 
is historically wrong and the theoretical writhing attributed to the common 
law by Holdsworth and Pollock in a supposed effort to include executory 
consideration with executed consideration in the notion of detriment exist 
only in the minds of 19th century writers. As is suggested later, the term 
detriment may validly be included in the definition of consideration for two 
reasons. Firstly, although the law will not inquire into the adequacy of a 
bargain, there must be a real bargain; qnd, secondly, the rules as io reality 
of bargain have been made the basis of rules justifiable, if at all, on independent 
grounds of public 

But although this is the picture of ultimate development, it is not quite 
in this clear and simple pattern that it would have appeared even to the 
progressive minds amongst the 16th century Bench and Bar. The results are 
achieved, it is true, substantially by S2ade7s Case (1602), but it is partly as a 
result of concentration upon more practical short-term objectives, and in 
particular the recognition of Assumpsit as an alternative to Debt sur contract. 

There is at  least evidence that both steps were taken because, in the 
jurisdictional conflict between the King's Bench and the Common Pleas which 
led in Slade's Case to the final recognition of Assumpsit as an alternative 
to Debt, the courts were able to assess the implications of new principles in the 
light of concrete case3 covered by established doctrines. 

The immediate practical reasons for permitting the substitution of As- 
sumpsit for Debt were the desirability of (a)  reaching the personal representa- 
tives, (b)  avoiding wager of law, and (c) avoiding the generally complicated 
pleading in Debt. . 

Since however the stages in which these steps were taken still affect 
to some extent the modern law, it is necessary to keep them distinct, including 
in the distinction the recognition of Indebitatus Assumpsit as an alternative 
to Debt. 

The link between the experiments under this head and the recognition of 
contracts implied from conduct is direct and obvious. These attempts began 
as early as 1528, but the position remained inconclusive until Slade's Case 
partly because of objections on the part of the more conservative to the 
confusion of the forms of action, and partly because of the anxiety of the 
Common Pleas to safeguard its monopoly over actions of Debt. However by 
the middle of the 16th century there was at  least a tendency to allow Case as 
an alternative to Debt where the original transaction creating the debt was 
followed by a subsequent express promise to pay, and in Slade's Case the 
conflict, which seems to have degenerated to the jurisdictional issue. simply, 
was settled on a basis which recognised that Assumpsit was a general 
alternative to Debt sur contract. The result was the recognition of another 
variety of Assumpsit, Indebitatus Assumpsit, lying to enforce contractual 
debts. In Slade7s Case there was a contract of sale but the jury found that the 

Infra p. 305. 
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defendant never made an express verbal promise to pay. It was held that 
nevertheless Assumpsit still lay as alternative to Debt. A second important 
result therefore was the recognition, in the case of contractual debts, of a - 
promise to pay implied from the conduct of the parties. Quite obviously this 
tended to the recognition of the general principle that any kind of promise 
implied from the conduct of the parties was actionable in Assumpsit. 

With regard to the extension of Assumpsit to wholly executory contracts 
the stages in the process are less clear, but a reasonable conjecture would 
seem to be as follows. Starting from the position established in the anonymous , 

case of 1505, that a plaintiff might sue in Assumpsit for the mere non-performance 
of the defendant's promise where he had paid money, this was extended to 
cover other acts done by the plaintiff as performance on his side or anterior 
to performance on his side. There must also have come before the courts 
cases in which i t  would have been absurd to insist that a plaintiff should pay 
money, or otherwise perform his side as a prelude to legal action. No doubt 
an increasing awareness of promise as an essential basis of the action and the 
familiar rule that Debt and Detinue lay on a purely executory contract of 
sale also helped the courts. But whatever the practical steps and the 
theoretical reasoning, it is clear that by the middle of the 16th century there 
was a tendency to recognise the binding nature of executory contracts, and 
in any case the law was definitely settled in this respect by the end of the 
century. 

Contract in the 17th Century. 
(i) Quantum meruit and the development of implied conditions and 

warranties. , 
SladQs Case, in recognising that the promise of a party might be implied 

from his conduct, led immediately to the recognition of qumtum meruit 
claims of the genuine contractual type where work has been done or goods 
supplied, and the parties have not only not promised in express words to pay 
an agreed price, but also there is no evidence that they have fixed the price.43 

A secondary and very important effect of the recognition of primary 
promises implied from conduct was to foster a considerable development in the 
law as to implied conditions and warranties by the recognition of secondary 
promises about their contract implied from the parties' conduct.44 

(i i)  Precedent Debt as Consideration. 

If the position apparently reached in Slade's Case had been rigorously 
adhered to by the Courts the inclusion of this topic would have been mere 
antiquarianism as, from the angle of consideration, the 16th century cases 
involving a precedent debt as consideration would have been resolved in terms 
of the parties' implied promise. In the fifty years preceding Slade's Case, when 
the Common Pleas and the King's Bench were at issue over Indebitatus As- 
sumpsit, it was the practice of pleaders to plead a debt and a subsequent promise 
to pay, and although it would never have occured to 16th century lawyers to 
treat such an allegation as being in any way an infringement of the principle 

"In the latter half of the century Indebitatus Assumpsit was extended beyond the 
field of agreement to supply deficiencies in the old actions of Debt and Account in cases 
where no genuine agreement between the parties can be raised at all, and in the process 
this extension considerably developed the miscellaneous liabilities now covered by the 
common money counts. With this extension, however, this article is not concerned. 

44 The law as to implied conditions and warranties may not have originated in this 
period, but its development received a considerable impetus in the ambit of Indebitatus 
Assumpsit. See n.26 supra. 
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that past consideration will not support an action of As~umpsit ,4~ the declaration 
in Indebitatus Assumpsit after Slade's Case continued to allege a debt and a 
subsequent promise to pay. The inevitable result was that towards the end 
of the 17th century the courts were presented by the ingenuity of the Counsel 
with the problem, not of a legal debt giving rise to an implied promise to 
pay, but of a clear subsequent promise to pay a debt which although originally 
binding had become unenforceable before the subsequent promise was made. 
To  allow a plaintiff to succeed on such a promise involves a clear infringment 
of the rule about past consideration, but as an admitted and clearly defined 
exception to the general rule, confined to the case of debts which for some 
reason have become unenforceable, the 17th century decisions are reasonable. 
In any case it is clear by the end of the 17th century that the courts admitted 
exceptions to the rule that consideration must never be past at  least in two 
cases, viz., a subsequent promise to pay a statute-barred debt and a subsequent 
promise to pay a debt voidable as contracted during infancy. I t  is also arguable 
that they were prepared to admit another exception to the rule about past 
consideration, viz., where services had been rendered at  the request of the 
defendant and he had subsequently promised to pay for them. Both in the 
16th century and at the present day such transactions would be regarded 
either as genuine bilateral transactions giving rise to an implied promise to 
pay at the time they were entered into, or as purely gratuitous services, but at 
the end of the 17th century it appears that they were treated as cases in which 
a past consideration sufficed to support a subsequent promise.46 

B. Contract in the 18th century: Lord Mansfield and Consideration. 

I t  is not surprising that in the 18th century a great comparative lawyer, 
working in an age essentially rational and comparative, and concerned amongst 
other things with the infusion of mercantile practice into the strictness of the 
common law, should have viewed the doctrine of consideration with some 
suspicion, and Mansfield, who became Chief Justice in 1756 set himself to 
liberalise the authorities in a fashion which, if successful, would have revo- 
lutionised the English law of contract. 

The intention behind his attack was probably the substitution of the 
canonist principle as found in modern continental systems in place of what 
he regarded as the archaic English principle, and if his assault had been 
successfnl this would undoubtedly have been the result. In this respect the 
recommendations of the Law Revision Committee of 1937, which in essence 
amount to proposals to give legislative effect to Mansfield's unsuccessful 
assaults on consideration, can fairly be criticised on the  grounds that they 
hover indecisively between a choice between two distinct theories of contract, 
that 20th century legal thought might properly be expected to reflect some 
advances on the superficial history of Lord Mansfield's generation, and that, 
in the 20th century, the Committee might fairly be expected to be familiar with 
the modern continental criticisms of the doctrine of causa before recommending 
its incorporation into English law.47 

"Hunt v. Bate, n.41 supra. 
48 Lampleigh v. Braithwait (1615) Hob. 105, often oited in this context, was decided 

with a strict regard to the general principle. A sharp distinction is drawn between 
executory and executed consideration on the one hand, and past consideration on the other. 

47 Modern continental lawyers are critical of the refinements and subtleties which have 
developed round the doctrine of cazua. Some recommend its abolition and its replacement 
by lists of legally defined contracts. The result of such a reform would be a law of contract. 
noticeably less mature and simple than the common law. 

The English admirers of continental theory in the 20th century are also open to 
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In the processes of Mansfield's thought several threads are interwoven. 
The two types of 17th century case in which past consideration supported a 
subsequent promise, some 17th century decisions that the natural affection of 
a father might validate a transaction benefiting a child, the pressure of 
commercial interest requiring special and exceptional rules if negotiable 
instruments were to be adequately enforced by the common law, the 18th 
century philosophy of natural law, and a knowledge of legal history coloured 
by the 18th century lack of sympathy for any arguments drawn from history 
- all these were made by Mansfield the grounds of a double attack upon the 
doctrine. 

The attempt to reduce consideration to the level of evidence. 

Using both his knowledge of legal history and of commercial law, he 
sought, in Pillans v. Van M i e r ~ p , * ~  "to destroy the status of consideration as 
an essential and independent dement in the action of Assumpsit and to reduce 
it to the level of evidence. If the intention of the parties to bind themselves 
could be discovered by other means, such as writing, it was superfluous."49 
Though the plaintiff succeeded in the particular case, the attempt failed in 
Mansfield's own lifetime, and the suggested new doctrine was decisively rejected 
thirteen years later in Rann v. Hughes50 both by the Exchequer Chamber 
and the House of Lords. 

As a similar rule is recommended by the Law Revision Committee, i t  is 
pointed out that in requiring the recognition of written contracts as formal 
contracts valid without consideration, it involves an argument not against 
consideration but against the deed. Both historically and as a matter of 
present-day analysis, the doctrine of consideration, although in one sense 
concerned with a problem of evidence, does not impose any special requirements 
as to proof, but on the contrary exempts generally all bilateral contracts - 
all bargains in the widest sense of the word - from any special requirements of 
form. The merits therefore both of the decision in Pillans v. Van Mierop and 
the similar proposal of the Law Revision Committee stand or fall upon the 
merits of allowing the substitution of a written contract for the deed.51 

The attempt to interpret consideration in terms of moral obligation. 

Building upon the 17th century cases which admitted limited exceptions 
to the rule that past consideration is no consideration, Mansfield re-stated 
their basis, not in terms of avowed and narrow exceptions arising from the 
pressure of moral sentiment in the case where an obligation originally binding 
had ceased to be enforceable, but in terms of the broad principle that an 
existing moral obligation on the promisor is a sufficient consideration for his 
promise. The logical extension of this is, as Lord Denman pointed out in 
Eastwood v. Keny0n,5~ the principle that, even if there is no pre-existing 
moral obligation before the promise is made, the mere fact of making the 
promise generates a moral obligation to keep it. 

criticism for drawing their ideas solely from materials as old as Pothier, and at latest from 
Savigny. I t  is as if modern admirers of continental medicine turned for inspiration to 17th, 
18th and early 19th century medical authorities. 

(1765) 3 Burr. 1663. The case involved a written agreement without consideration 
ancillary to a bill of exchange. 

'' C.H.S. Fifoot, opcit. 408. 
(1778) 4 Bro. P.C.27. 

" See infra nn. 148 and 149. 
" S ~ ~ p r a  n.1. 
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This line of attack was more successful in that the principle of moral 
obligation was accepted and applied by Lord Mansfield's immediate successors 
in a number of cases, and although many of the decisions would have been 
good on any ground, a number could only stand on the new principle. In 
1840, however, Eastwood v. Kenyon decisively repudiated the moral obligation 
principle, and authoritatively restored the doctrine of consideration to its 
original historical basis from which at the present day only legislative action 
can dislodge it.53 

C. The Settlement of the Modern Doctrine after Eastwood v. Kenyon: The 
Problem of Definition. 

It has been shown that consideration grew up in the 16th century in 
three distinct stages: (1) an act as consideration for a promise, (2) a precedent 
debt as consideration for a promise, and (3) a promise as consideration for a 
promise. With the last stage, which admits all bargains in the widest sense 
into the area of legal validity, even when they consist merely of a promise 
exchanged for a promise, further rules setting limits to the area were inevitable, 
for a party could not be permitted to "buy" an undertaking from another 
with an act or promise which is either worthless or contrary to the public 
interest.54 

Round these two questions, the value of the consideration and the 
protection of the public interest, the courts, from the 16th to the 20th century, 
built up a body of rules many of which only received final judicial settlement 
in the 19th century, and a few of which still remain unsettled. The position 
is further complicated by the fact that the two questions, although logically 
and theoretically distinct, are sometimes raised by the one set of facts, and 
in some of these cases the courts appear to avoid the decision that a contract 
is contrary to public policy by treating the consideration as worthless.55 

After the decision in Eastwood v. i(enyon it was not unnatural that the 
courts should turn their attention to the problem of the definition of con- 
sideration, and, in the process, attempt to incorporate in the definition the 
various rules which had grown up around these two questions. Three nineteenth 
century judicial definitions will be taken by way of illustration. In the case 
of Thomas v. Patteson J. defines consideration as "something 
flhich is of value in the eye of the law, moving from the plaintiff; it may be 
some detriment to the plaintiff or some benefit to the defendant". In Currie 
v. M i ~ a ~ ~  consideration is defined as "some right, interest, profit or benefit 
accruing to one party, or some forbearance, detriment, loss or responsibility 
given, suffered or undertaken by the other". A definition by Lord Blackburn 
in Bolton v. Madded8 of an executory agreement also illustrates the typical 
19th century definition of consideration. In that case he says: "An executory 
agreement by which the plaintiff agrees to do something on the terms that 

"The note of the reporters Bosanquet and Puller to the case of Wennall v. Adney 
(1802) 3 B. & P. 247, at 249-253, contributed substantially to the decision in Eastwood v. 
Kenyon and shows that the principle of moral obligation was attracting critical attention 
from the profession as early as 1802. 

='C. H. S. Fifoot, op. cit. 402 ff., and the cases there cited. The 16th century 
lawyers were fully conversant with the problem of sufficiency of consideration and with the 
issue of public policy raised by promises to perform a legal duty and the like. 

"Compare Harris v. Watson, (1791) Peake 102 with Stilk v. Mynck (1809) 2 Camp. 
317. See infra p. 306. 

" (1842) 2 Q.B.851. 
" (1875) L.R. 10 Ex. 153, at 162. 

(1873) L.R. 9 Q.B.55. 
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the defendant agrees to do something else may be enforced if what the plaintiff 
has agreed to do is either for the benefit of the defendant or to the trouble 
or prejudice of the plaintiff". 

All three definitions will now be examined under the following heads: 
The omission from the definition of precedent debt as consideration for a 

subsequent promise. 

The effect of the decision in Eastwood v. Kenyon was to restore the pre- 
Mansfield position that if past consideration could, in any circumstances, support 
a subsequent promise, it was only in exceptional and specifically defined cases. 
With the re-affirmation of the original principle that past consideration cannot 
be a consideration for a promise, the Lampleigh v. Braithwait5' type of case 
was re-examined, and in the case of services rendered at the defendant's request 
followed by a subsequent promise to pay, the 19th century judges held that 
either - (1) the original transaction was a genuine binding contract with an 
implied promise to pay for the services, the subsequent promise being relevant, 
if at all, only as evidence of a previous binding and complete transaction, or 
-(2) that the transaction was entirely voluntary and could not support a sub- 
sequent promise. With regard to the cases in ~ h i c h  it had been held that a 
precedent debt which had become unenforceable was nevertheless consideration 
for a subsequent promise to pay it, the courts in the 19th century were assisted 
by the legislature in the elimination of some of them. Nevertheless, even at the 
present day, one or two exceptional cases in which a precedent debt is sufficient 
to support a subsequent promise still however much modern judges 
attempt to re-define them in terms apparently harmonious with the general rule 
about past consideration. It is possible that the list of exceptions may not be 
closed, but it appears that such exceptions will be limited to the case of precedent 
debt.61 The doctrine of precedent debt as consideration appears to be moribund, 
but it may be premature to assume that it has been buried and on that assumption 
to eliminate it from any definition of consideration. 

The use of the terms "Benefit" and "Detriment" in  the definition. 

(i) The definition in terms of alternatives - "benefit" or "detriment." 

Most modern text-writers criticise the inclusion of the term benefit in the 
definition. As given in Currie v. Misa in the alternative of benefit to the defen- 
dant or detriment to the plaintiff, it is clearly and obviously wrong in that it 
ignores the fundamental rule that consideration must move from the plaintiff, 
and also the fact that, provided the consideration does move from the plaintiff,* 
it is immaterial that the act or promise is for the immediate benefit, not of the 
defendant, but of a third party. 

The elimination by most modern writers of the term benefit from the defin- 
ition appears further to be encouraged by a failure to appreciate the real 
significance of the principle that the consideration need not be adequate but must 
be of some value. This is no more than a recognition of the maxim caveat emptor, 
qualified by the necessity of keeping this maxim within reasonable limits. The 
fact that people undoubtedly make curious bargains in which the benefit is not 

5s Supra p. 302, and n. 46. 
Q A  urecedent debt is a valid consideration where the defendant is sued upon a 

negotiable instrument. A debt barred by the Statute of Limitations may be revived by a 
subsequent voluntary promise to pay, although some modern authorities rationalise this 
exception. In New South Wales a promise (other than a promise to repay a loan) by a 
person of full age to fulfil a contract made during infancy, and voidable on that ground, 
may be binding. 

BIThere is some evidence in the authorities for the treatment of precedent debt as a 
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apparent to any normal observer is, in itself, no reason for eliminating the term 
benefit from the notion of bargain. The truth is that the notion of benefit in - 

consideration is not a hereditas damnosa from quid pro quo as most modern 
text-writers seem to think. The authorities show firstly that the doctrine of quid 
pro quo involved not only the rule that it must be furnished by the plaintiff, but 
also that in all probability it covered a benefit, conferred upon a person other 
than the debtor. Furthermore, "benefit," although not always a prominent 
element in bargains, may be necessary to prove that there has been a bargain as 
distinct from a gratuitous unilateral promise. This may be illustrated by two 
simple examples: (a)  If A says to B, "I will give you my motor car if you will 
go to Hornsby and collect it," assuming that A has no special interest in inducing 
B to make the journey to Hornsby, A's promise is gratuitous and B's journey is 
obviously no consideration for it. (b)  If A says to B, "Do not take bankruptcy 
proceedings against me, and I will pay you my debt, but I will have to go to 
~ewcast le  to get the money," the actual journey to Newcastle is a benefit to A 
and not to B, and in no sense consideration for B's promise. 
(ii) The ambiguity of the term "detriment." 

Even if the word "benefit" is excluded from the definition, the use of the 
term "detriment" is open to some criticism for two distinct reason& (a) If it 
means no more than the act or the promise which is given in exchange for the 
promise it is sought to enforce, there is some difficulty in including within the 
comprehensive term "detriment" executory consideration, i.e. where a promise 
is given in exchange for a promise. (b)  A much more serious question arises in 
connection ~ 6 t h  the precise meaning to be given to the term "detriment." It is 
undoubtedly incorporated in the definition to denote not merely the act or 
promise given in exchange for the promise it is sought to enforce, but the 
further rule that such act or promise, while it need not be adequate, must be of 
some value. In this context some writers take the view that where the considera- 
tion is an act or forbearance or a promise of an act or forbearance already due 
from the promisee by reason of some pre-existing legal obligation, it is, by virtue 
of a general rule, a worthless or a non-existent consideration. On the other hand, 

argues that the rule that consideration must be more than the party is 
already legally bound to do has no real foundation in the authorities, and that 
all the cases cited in support can be explained as decisions on the ground of 
public policy. Although he demonstrates that the authorities do not completely 
support the position he attacks, nevertheless, as they stand, there are too many 
against him to be explained away. The difficulties in the cases appear to arise 
partly from the fact that a logical analysis in Aristotelian terms of what is non- 
existent consideration does not necessarily coincide with a commonsense view of 
what is valuable, and partly because in many of the cases the position is compli- 
cated by the fact that the act or forbearance can be regarded either as a 
non-existent consideration or as impinging upon public policy. As authority 
stands, the courts appear, in some but not all cases, to have accepted as the 
necessary basis of the decision the view that an act or forbearance which is no 
more than the fulfilment of a pre-existing legal obligation is no consideration. 

The actual state of the authorities on this is brought out by an examination 
of the following types of situation. 

(1) Where the consideration for the promise is a criminal act, an act known 
to be illegal or immoral, or a promise to do such an act, or refrain from such an 

special catregory. There is no theoretical reason against the recognition of specific and 
defined exceptions to the rule that consideration cannot he past. 

" "TWO Theories of Consideration" op. cit. supra n. 9. 
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act, such contracts are clearly illegal as contrary to public policy, and, as Ames 
says, there is no need to base the decisions upon the unreality of the consideration. 

(2) Where the consideration is a forbearance to prosecute a civil claim or 
the compromise of a civil claim, such contracts are valid, although the claim is 
ill-founded, provided it is bona fide and reasonable. 

(3 )  Where the consideration is the discharge of, or the promise to discharge 
a public legal duty, such contracts are invalid for unreality of consideration and 
also contrary to public policy. But if the consideration involves anything more 
than the bare discharge of the duty, the contract is valid. 

(4) Where the consideration is the performance of, or the promise to per- 
form, an existing contract with a third party, authority, as it stands, is 
uncertain.63 In transactions of this type there is the possibility of extortion, but 
equally the possibility of a genuine business transaction untainted in any way. 

(5) Compositions with creditors are legally binding and the debtor cannot 
be sued by any one creditor for the balance of his debt. 

(6) Where the consideration is the performance or the promise to perform 
an existing contract with the plaintiff, such contracts are, as authority stands, 
invalid on the ground of the unreality of the consideration. The element of public 
policy is involved only in a particular transaction savouring of extortion or black- 
mail, and these decisions lead, where this is not involved, to an unsatisfactory 
result from the point of view of the business community. 

A more complicated situation arises where a person seeks to avoid a con- 
tractual duty by doing less than he is bound to do, the typical example being the 
payment of a smaller sum in satisfaction of a larger. In this type of transaction 
there is at first sight no question of public policy involved, and the question 
appears to turn entirely on the analysis of the reality of the consideration. In 
Foakes v. Beer,64 the House of Lords has been accused of a failure to retrieve 
past errors, and the rule that payment of a smaller sum does not discharge the 
liability to pay the balance must be accepted as established in English law in 
spite of the almost universal disapproval of the Bench, the profession, writers 
including legal historians, and the business community. It has been confined by 
the courts within limits narrowed to the point of artificiality, and in the High 
Trees Case65 it inspired in Denning J., as he then was, an attempt to avoid the 
decision by a vigorous effort, if not to beget, at least to nurture a puny child 
of Equity's old age. 

Foakes v. Beer is usually regarded as an authority which establishes a 
generally disapproved rule supposed to flow from the doctrine of consideration. 
The argument of F i f o o P  that the rule that payment of a smaller sum is no 
satisfaction of a larger was, from the point of view of theory, an unnecessary 
importation from Debt, is irrefutable. The decision also reflects the application 
of Aristotelian tests to determine the question whether a thing has any existence, 
whereas in the practical dealings of man in the field of contract this should be 
determined by practical and purely empirical tests." But if all this is accepted 
it is not as clear as is commonly supposed that public policy demands the eradica- 
tion either of the narrow rule in Foakes v. Beer, or the wider rule of accord and 

B8Shadwell v. Shadwell (1860) 9C.B., N.S.159; Scotson v. Pegg (1861) 6 H. & N.295. 
Opinion is generally in favour of the validity of such contracts. 

a4 (1884) L.R. 9 App.Cas.605. 
"Central London Property Trust V. High Trees House (1947) K.B.130. 
" 0p.cit: 412. 
"But the Aristotelian tests commended themselves not only to Brian, C.J. in 149.95 

(Y.B. 10 Hen.7, Mich. f.4, p1.4), but also to Lord Atkin in 1932 (Bell v. Lever Bros. Ltd. 
(1932) A.C.161, at p.217 et seq.). 
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satisfaction that a simple contract can only be released by a deed or by a simple 
contract supported by consideration. In support of this doubt, four reasons are 
advanced : 

(a) If a debt or other contract can be released by simple agreement without 
consideration a creditor may be subjected to something savouring of blackmail 
or extortion.e8 

(b) Such agreements are gratuitous, and the satisfactory proof of a 
gratuitous promise presents difficulties which do not arise in the case of a 
bargain. 

(c) If such agreements are to be treated as binding contracts, the creditor 
not only loses his legal right, but if he does not fulfil the secondary contract he 
exposes himself to an action for damages, a position which Denning L. J. himself 
rejected in Combe v. C ~ m b e . ~ ~  

(d )  If it is  arguably not only just but in some circumstances to the advan- 
tage of the creditor to make such an agreement, this can only be so where he 
actually receives something for the release as distinguished from a promise that 
he shall be given something.70 

It is submitted therefore that the solution to the problem has been judicially 
found in the judgment of Denning J., as he then was, in the High Trees Case 
as qualified in Combe v. Combe. The joint effect of these cases is to establish 
that where a promise is made which is intended to create legal relations which to 
the knowledge of the promisor will be acted on by the promisee, and which is so 
acted on, the law, though it does not give a cause of action in damages if the 
promise is broken, will require it to be honoured to the extent of refusing to allow 
the promisor to act inconsistently with it and the promisee may avail himself of 
it by way of defence. But for the reasons given above, it is suggested that the 
principle in the High Trees Case should be confined to the ground on which 
Denning L. J. himself based it, viz., an application of the doctrine of equitable 
estoppel,7l and the recommendation of the Law Revision Committee, that a 
promise made with the knowledge that the promisee will act in reliance on it 
shall be legally enforceable, completely fails to appreciate these considerations. 

It would appear then that the purpose of definition is not served by 
including in it the benefit-detriment antithesis, and further that the term detri- 
ment is either so imprecise as to be synonymous with "sufficiency" of 
consideration, or, if used in a precise sense to denote the requirement that the 
act or promise shall be more than the plaintiff is legally bound to do, does not 
entirely accord with the authorities. As Cheshire and Fifoot point out, most 
difficulties about consideration disappear if it is approached in the language of 
sale, and Sir Frederick Pollock, in a passage approved by the House of Lords, 
well describes it by saying "an act or forbearance of one party or the promise 
thereof is the price for which the promise of the other is bought." There is both 
wisdom and legal experience in the words of the learned authors that "the - 

judges have been content to deny the name of consideration to certain acts or 
promises without attempting to generalise the ground of their prohibition; and 
it may well be that the process of judicial thought is purely empirical and does 

" C. J. Hamson points out, op.cit. 239, that it is not always the creditor who is in a 
dominant position. Although public policy is a tricky servant, it might offer a satisfactory 
solution to the problem if the rule in Foakes v. Beer were abolished. 

'' (1951) 2 K.B.215. 
"The arguments of the late F. Pollock and W. S. Holdsworth in this context assume 

that a bird in the bush is worth more than a bird in the hand. 
"'Fcr an examination of the nature of the equitable doctrine see L. A. Sheridan, 

"English and Irish Secret Trusts" (1951) 67 L.Q.R. 314. 
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not lend itself to ex post facto general is at ion^."^^ 
It is suggested therefore that consideration is better not defined but merely 

described in terms which might almost have been applied to it at the time 01 
Slade's CaseT3, and the writer suggests the following: 

(a) Consideration is an act or a promise, not necessarily adequate but of 
some real value, given in exchange for the promise it is sought to enforce. 

(b)  This proposition must be read subject to the proviso that there may still 
exist specific and exceptional cases in which a precedent debt will support a 
subsequent promise to pay. 

The general description embodies the two fundamental rules ( i)  considera- 
tion must move from the plaintiff, and (ii) consideration must not be past, while 
the proviso allows for the possibility of exceptions to the second rule. The general 
description although necessarily imprecise on the element of value, 
avoids the doubt and uncertainty about the precise meaning to be attached to 
the term detriment. The distinction between executed and executory consideration 
is preserved in the description because of the possibility of its use by the courts to 
avoid extending inconvenient decisions reached in previous cases. 

In light of this account, it is suggested that the speculative theories of 
writers like Holmes, Holdsworth, Salmond and Barbour on the origin of the 
doctrine of consideration become of importance only in the development of 
modern learning in the law of contract. As Ames realised, the doctrine had no 
single source, and most of the speculative theories are coloured by the excessive 
preoccupation with the search for an evolutionary pattern in terms of a simple 
linear development, so common in the 19th century historians, and so inapprop- 
riate to the understanding of the development of social institutions. The truth is 
that consideration arose out of the necessity of defining the area to be permitted 
to the new action of Assumpsit in light of three distinct stages of development: 
( a )  the stage reached in 1505, which involved no real break either in legal 
theory or in the judicial view of policy, (b) the development of Indebitatus 
Assumpsit, and (c) the extension of Assumpsit to wholly executory contracts. 
Both stages (b)  and (c),  and particularly stage (c),  involve the recognition of 
a promise as consideration, and with this recognition there is a clear break with 
earlier legal theory and p~obably with policy. If there is a continuity of policy, 
in that it marks an extension of the notion of bargain as the basis of simple 
contract, it involves an extension better described as a jump forward.T4 

I1 
CONSIDERATION AGAINST THE BACKGROUND OF 19th CENTURY 

THOUGHT 

Although judicial adherence to the decision in Eastwood v. Kenyon shows 
that the prevailing 19th century tendency to interpret legal, political and 
economic facts in terms of rationalist generalisations did not prevail against 
principles of contract firmly established in English law, the general rationalist 
trend of the age was reflected in the critical appraisal of native English principles 
by practising lawyers and te_xtbook writers. Most important, the historical 
studies at the end of the 19th century, themselves reflecting in their early stages 

?'See G. C. Cheshire and C. H. S. Fifoot, Law of Contract (3  ed.) 60-61. 
" 1602. 
741n the language of the stud book, consideration was out of economic need by a 

plurality of sires who may be collectively described as current 16th century theory, with 
respectable grandparents in Debt and quid pro quo. 
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the prevailing habit of rationalist generalisation, fostered this critical opinion 
until in the generation working in the third decade of the 20th century it 
amounted to a general condemnation of the central doctrine of the English law 
of contract. The rational basis and the validity of an opinion held by the most 
brilliant members of a generation so close to the present is an interesting subject, 
and since the basic errors in the Law Revision Committee's approach to consid- 
eration are evidence of the survival, under the influence of defective legal history, 
of ideas which derive essentially from 19th century habits of thought, it becomes 
necessary to examine the general nature of those ideas. 

The inquiry is undertaken with diffidence as modern sociology is increas- 
ingly aware that the part of man's cultural equipment which a society a t  any 
given period in its history may modify, or in time of revolution destroy, is 
small in proportion to its permanent and continuing inheritance, and it is likely 
that new theories and revolutionary ideas play a less significant construc- 
tive role in the permanent development of institutions than is commonly 
supposed. Be this as it may, the permanent changes in the economic life of a 
people, whatever upheavals or cataclysms the people may undergo, are usually, 
unless they involve the substantial destruction of a civilisation, made at a very 
slow pace, and, since contract is an especially ancient and permanent part of 
western man's economic and legal equipment, dramatic changes in the 
legal theory of a single community in the space of a century are not 
to be e~pected.7~ I t  is also realised that the thought of an epoch consists of a 
totality of threads, many of them individually in conflict with each other, and 
that while these threads may be distinguished they cannot be isolated analytically 
in terms of any given period. With these reflections in mind some comments will 
be made on the 19th century theoretical attitude to the problem of contract. 

Although the prevailing trend of thought in the 19th century is scientific 
and empirical, and on its face manifests a marked swing from a priori general- 
isations to generalisations from induction by the methods appropriate to the 
physical sciences, a priori notions, some of them inherited from previous genera- 
tions, continued to influence thought and undoubtedly underlay many principles 
believed to rest on observation. 

The term "rationalist" is used consistently in this article to denote a pre- 
dominant characteristic of 19th century thought, the domination of the sciences, 
whether natural or "social," by a search for universals. In spite of, or perhaps 
because of, the technical advances in the 19th century by scientific and empirical 
methods, science continued to be expressed in terms of supposed natural I a ~ s . 7 ~  
Some of these, if they have any validity at all, are necessarily derived a priori, 
others are generalisations believed to be induced empirically, but incapable of 
verification. Others again are generalisations from experience which are either 
false or too wide in their scope. 

In terms of individual contribution to philosophical, political and economic 
theory, the movement is from Kant and Hegel to Bentham and the Utilitarians, to 
Spencer, Dewey and Russell, and to Ricardo and Karl Marx, but the search for 
universals continues to lead to their easy discovery. 

At first sight it would not be expected that a trend of thought, in itself prag- 
matic and utilitarian, would have a direct and appreciable effect upon rules built 
up by a process of judicial decision, a process which is primarily concerned 

"The critical appraisal of Lord Mansfield's approach to consideration occupied the 
courts for seventy-four years. 

la The 19th century, like the 18th, is thoroughly committed to "natural laws," whether 
in the natural sciences or in history, politics or economics. 
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with the solution of particular cases in the light of established principles. Its 
effect would rather have to be sought in the textbooks whose writers, unlike the 
judges, are not under the compelling yoke of authority. Nevertheless, textbooks 
exercise upon the judicial process an influence ~ r o ~ o r t i o n e d  to their quality and 
their accuracy of exposition, and in the course of a century it is to be expected 
that the standard texts will have had a considerable influence both upon legal 
theory and the detailed rules of law, and also, and equally important, upon their 
critical professional appraisal. 

The inquiry falls into three parts: 
(a) The effect of 19th century rationalist thought on the role assigned to 

contract in political and economic theory. 
(b) The effect of 19th century rationalist thought upon the technical theory 

of the English law of contract in the course of judicial decision and in the 
textbooks. 

(c) The errors which characterised the new historical studies in their early 
stages. 
A. The role of contract in 19th century political and economic theory - 
"freedom of contract." 

Nineteenth century political and economic theorists, following their pre- 
decessors, assigned a cardinal role to freedom of contract in their general politi- 
cal and economic theory. This point is well brought out by the modern writers 
on contract who preface their material with a commentary on the social and 
economic changes which British political societies have undergone in the last 
fifty yearsJ7 An excellent illustration is afforded by taking some passages from 
the current edition of A n ~ o n . ~ ~  Seeking to isolate the element which distinguishes 
contract from other branches of the law, the learned editor says, in words which 
accurately reflect Anson's whole attitude to the law of contract, that "the parties 
to a contract in a sense make the law for themselves: so long as they do not 
infringe some legal prohibition they can make what rules they like in respect 
of the subject matter of their agreement and the law will give effect to their 
 decision^."^^ Later in the same chapter the editor reproduces Anson's own 
analysis of the elements of a contract as: (1) a statement of the terms of the 
agreement, the evidence of which commonly takes the form of offer and 
acceptance; (2) the presence of either (a) form, or (b)  consideration; (3) the 
capacity of the parties to make a valid contract; (4) genuineness of consent; (5) 
the agreement must not be one which the law declares to be illegal or void.80 

Omitting for the time some technical critici~ms,~' both passages are in one 
sense as true to-day as when Anson himself wrote. But, as the learned editor to 
the 20th edition points out,s2 both passages are entirely misleading in the picture 
they give of the field left to contract by the modern state in comparison with the 
field assigned to contract in the 19th century. When Anson and his contempor- 
aries said that the liberty of individuals to create and determine their obligations 
subject to any legal prohibition was the distinguishing mark of contract, and 

77Anson's Law of Contract (20 ed. 1952) ed. Brierly, 2-3; G.C. Cheshire and C. H. S. 
Fifoot, op.cit 21 et seq. 

The practice is pedagogically necessary to draw the attention of students to the 
modern legal developments which impose substantial qualifications upon the operation 
of the general principles of the law of contract. 

20 ed. The text is the composite work of Anson himself and successive editors. 
Anson, op.cit. 1-2. 
Anson, op.cit. 16. 

"Both passages are only technically accurate in respect of simple contracts, and 
"genuineness of consent" does not afford an accurate theoretical basis for the rules 
grouped under it. 

Op. cit. 2-3. 
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that the contract must not be one which the law declares to be either illegal or 
void, the statements conveyed, and were intended to convey, a picture of a wide 
field of liberty for individual action in which legal obligations were left to be 
determined by free agreement. Such limited legal restrictions as they envisaged 
had their roots in an individualistic and narrow conception of justice, public 
policy, and legislative action in harmony with the views of a dominant political 
and economic class typified by a substantial man of commerce or industry. 

The theoretical position is, of course, only a particular reflection of the 
whole 19th century trend in political and economic theory loosely described as 
laissez-f~ire.~~ In its political and legal aspects it may be summarised by saying 
that the functions of the state were defence against external aggression and the 
maintenance of internal order, that the state should not exceed these primary 
functions, and in particular, should abstain from interference in the fields of 
commercial and industrial enterprise. Although the theory was undoubtedly 
attractive to a progressive and rationalist societys4 on a tide of commercial 
prosperity the theory was never of course fully realised in fact. As Dicey saw,s5 
the theory itself was inconsistent with the dominant Benthamist doctrine which 
led to the cult of the welfare state, and long before Anson wrote or Maine 
asserted that the movement of progressive societies was from status to contract, 
the foundations of the 20th century state were being laid not only by the crusades 
of the great Victorian philanthropists for factory legislation and the like, but 
by parallel action in the administrative field by great public servants like Chad- 

Be this as it may, the process was greatly accelerated when, as a result 
of the 19th century extensions of the franchise and the effects of the state educa- 
tional policy inaugurated by the Education Act of 1870, new classes of society 
began to share in and, as time went on, partially to control the exercise of 
political power. The new political morality gave increasing currency to the 
notion that equality before the law, and liberty, although essential to democracy, 
have not in themselves any necessary connection with economic justice, and may, 
where there is great economic disparity between individuals, operate as instru- 
ments of oppression. As applied to the field of contract it led, in the words of 
Brierly, to the recognition that freedom is only reasonable as a social ideal 
when equality of bargaining power is assumed.87 

Although the legislative restriction of the area of free agreement consequent 
upon these changes in current political theory and in the political centre of 
gravity is obviously outside the scope of this article, the nature of the assumptions 
in current theory is relevant both to the assessment of the role of consideration 
in the modern law and to the fostering of these assumptions by the defective 
historical studies of the end of the 19th century. 

In the first place, the general rationalist approach typical of the 19th century 
has conduced to a belief, demonstrably wrong, that the principles of the English 
law of contract are for the most part a development of the last two centuries.87a 

*With respect to freedom of contract, laissez faire clothes in 19th century terms the 
earlier natural right theories of property an& contract. 

"As popular as the opposed collectivist theories were with progressive thinkers at the 
heginning of the 20th century. 

" L a w  and Opinion in England, 2 ed; see particularly the introduction. 
'"The significance of Chadwick's work is now appreciated. See H. Finer, The Life and 

Times of Sir Edwin Chadwick, (1952). 
For an examination of the literature on "freedom of contract" and the role of the 

concepts in the judicial and legislative process particularly in America, see J. Stone, The 
Province and Function of Law (1946) 250, 533 et. seq. 

"&Anson, op.cit. 1, affords a remarkable illustration of this error. The error, however, 
must be ascribed to the editor. 
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Modern historical research conclusively establishes the 14th, 15th, 16th and 17th 
centuries as the formative period in the common law principles, and the 19th , 

century as the period of settlement in the light of modern commercial needs.88 
Secondly, there is an impression that the shift of 19th century laissez-faire 

to 20th century collectivism must necessarily have been reflected either by a 
change in the general principles of the law of contract, or, if there has been 
no such change, by rendering the principles themselves still less applicable to 
modern conditions. The fact is that the recent legislative changes following on 
the changes in political theory and political facts operate independently of the 
general principles of contract by restricting their area of permissible operation, 
and in so far as the general common law principles operate in the fields still 
permitted to them, the problems of their adequacy or otherwise is unaffected by 
modern legislation. 

B. The effect of 19th century rationalist thought upon the technical theory of the 
English law of contract. 

In the field of the technical rules of contract and the technical theory under- 
lying the rules, the effects of the prevailing trends in general 19th century thought 
may be summarised as follows: 

Firstly, although the doctrine of consideration was accepted as authorita- 
tively imposed upon the English courts, there was, as there still is, a tendency 
to regard it as a legacy from the past, to accept it as a burden imposed irretriev- 
ably by past authority rooted in the procedural structure of the common law, 
and thus to lose sight of its substantive purpose of bringing together under a 
single test of validity a wide range of economic dealings which possessed only 
the common element of bargain. With this fatalistic acceptance of consideration 
there went also a tendency to push analysis of the doctrine itself on to a plane 
of abstraction, to make a sort of analysis in vaczw which substituted logical 
deduction from definition in place of induction from the whole context of the 
doctrine on bargain?9 

Secondly, although the basic civilian doctrine on contract had been author- 
itatively excluded from English law by the decision in Eastwood v. Keny~n,~O 
the works of the Civilians had considerable currency in England together with 
a wider range of continental philosophical writings on law and justice, all of 
which commended themselves to the thought of the time by their characteristic 
penchant for a priori analysis and generalisation. The result was that 19th 
century judges, and more especially the text-writers were tempted to treat the 

"Many of the rules about consideration which were settled in the 19th century were 
discussed in the cases in the latter half of the 16th century in terms not only comprehensible 
but applicable to the present. The same can be said about sale from the end of the 13th 
century onwards. See n.26 supra. 

=As an illustration of the tendency to substitute logical deduction from definition 
in place of induction from the context of the doctrine, I would instance the tendency to 
insist both in the definition of consideration and in  its application to concrete situations 
on the element of detriment to the plaintiff. See supra pp. 299-300. 

To make this criticism is, to some extent at least, to be wise after the event, for the 
judicial process is concerned always with the reconciliation of two conflicting aims, the 
maintenance of certainty in the law so that human relations can continue to be regulated 
on an orderly basis without litigation, and the adaptation of the law to changing social needs. 
And it is likely that these two aims operating as forces shaping judge-made law are 
never, perhaps can never, be separated in the mind of the judge deciding the particular 
case. In the complex process by which the accumulated experience of the past is 
adapted to the slow pace of changing social needs it may be that the retention of a sound 
established doctrine is always an act of unconscious wisdom which at  the time presents 
itself t6 the individual judge as justified on the ground of maintaining continuity in the 
law, where the alternative appears to be to expose society to the risks of a voyage upon 
unchartered waters. 

*Supra n.1. 
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whole problem of contract as one which, allowing for consideration as an 
accepted historical accretion, could be expressed in terms of logical analysis. For 
their logical analysis they turned to the theories of Savigny and the Civilians. In 
particular they were affected by the civilian notion of agreement as the meeting 
of the minds of the parties and by the civilian treatment of agreement as so 
defined as the central element from which all the constituent elements of contract 
could be deduced. 

The effect of these influences on 19th century lawyers must not be over- 
estimated, and indeed would not merit attention at the present day were it not 
for the fact that their continued currency has created in the 20th century a body 
of critical opinion which rejects the doctrine of consideration in toto. In the 
19th century, whatever the theoretical attractions of continental theory, native 
English legal materials and 19th century commercial facts, in conjunction with 
the practical and conservative outlook of English judges, did not permit any 
direct and substantial infiltration, and both 19th century judges and text-writers 
found themselves in a dilemma when they sought to analyse the English law of 
contract in the light of the civilian doctrine.B1 

In estimating its direct effect upon the course of judicial decision the extent 
of infiltration may be summarised as follows: 

(1) It probably acounts for the impression of occasional uneasiness 
in the judicial handling of cases on contract which is in such marked contrast to 
the confidence with which problems in tort are treated, an uneasiness which 
suggests a belief in a systematic structure which could be applied with ease and 
elegance if only the commercial community were to order its pattern of life a 
little better. 

(2) The civilian notion of agreement as the consensus of two minds 
appeared on occasion to offer a satisfactory solution in a particular case, with 
the result that English lawyers appear to accept the "subjective" theory of 
agreement which will be discussed later. 

(3) The civilian doctrine appears to have had a direct but probably 
transient effect upon specific rules of English law in two contexts: 

( a )  The intention to enter into legal relations. English textbooks lay 
down that in addition to the fact of agreement (i.e. offer and acceptance), and 
in addition to consideration, it is necessary that there should be an intenlion of 
the parties to enter into legal relations, and the unquestioned fact that social 
engagements are not legally binding is explained on this ground.92 Although 
there are undoubtedly some English cases which support this, the views of 
Willistong3 on this matter demand great respect. He argues that the element of 
intention to enter into legal relations, as a requirement separate and distinct from 
consideration, is an unnecessary 19th century importation by Anson and Pollock 
from Savigny, and that while it is a necessary requirement in systems which lack 
the test of consideration to determine the boundaries of legally enforceable 
promise, it is redundant in the common law. His views may be summarised by 
saying that while he admits that the parties may expressly or impliedly indicate 
their intention not to enter into legal relations, and that if they do the law 

91 It must be remembered also- that the majority of 19th century judges were under the 
influence of a very different social philosophy which, although rationalist in content, was 
essentially pragmatic, namely the Utilitarian cult disseminated among the educated classes 
by the disciples of Bentham. Against this any notion that economic consequences must 
follow on the analysis of a party's subjective intention would have but small chance of 
prevailing. 

" Baljour v. Balfour (1919) 2 K.B. 571, is usually cited as authority for this. 
=S. 'Williston. On Contracts, Vol. I, Sec. 21. 
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respects their intention and does not treat them as legally bound, on the other 
hand, if they use language which a reasonable man would construe as importing 
mutual promises, i.e. promises given one in exchange for the other, their sub- 
jective intention is  irrelevant. The question is, Did the parties intend to enter 
into a bargain? The rules as to consideration supply the answer, and where there 
is consideration the agreement is legally binding unless the parties have expressly 
or by clear implication excluded their dealings from legal effect. Social engage- 
ments and the like are not legally binding because the conduct of the parties does 
not satisfy the definition of consideration as acts or promises exchanged for each 
other. In other words, they do not satisfy the rules as understood against the 
background of bargain. 

The point taken by Williston is of importance because if it is correct, as 
the writer believes, it destroys the relevance of the argument against considera- 
tion advanced by the Law Revision Committee when they say that its purpose 
cannot be to distinguish "between a so-called gentlemen's agreement and one 
which is intended by the parties to affect their legal  relation^".^^ 

(b) The subjective theory of intents5 derived from continental sources 
reflected itself in the textbooks in the theory that misrepresentation, undue in- 
fluence, duress and mistake affected contract by destroying consent. There are 
the gravest objections both theoretical and practical to such a notion,gB and the 
application of the civilian doctrine of common mistake led in English law, to 
unfortunate real or supposed rules which have only recently been eradicated by 
the decisions in McRae v. Commonwealth Disposals C o m m i s ~ i o n e r ~ ~ ~  and Rose 
v. Pim.g8 

Turning to the text-writers, the infiltration of civilian doctrine had effects 
which may be summarised as follows: 

Although the bulk of the text of writers like Anson and Pollock consists of a 
remarkably accurate exposition of English authorities, they incorporate into 
their work, particularly in the opening chapters concerned with definition, 
Savigny's analysis of obligation and agreement. As a result such writers had the 
greatest difficulty in making clear the relationship of the body of their sermon 
to its text; in particular it led them to define promise in terms applicable to 
continental systems and not tb the common law. Agreement and promise are of 
course at the root of simple contract and were so from the beginnings of 
Assumpsit, but because the common law is concerned with the construction of 
a bargain between two parties, the English rules of construction are necessarily 
concerned with the actions as well as the intentions of both parties in making 
a bargain. The civilian theory, on the other hand, starting from the doctrine of 
causa as inherited from the canon lawyers, found the element which makes a 
promise binding by analysis of the intention of the promisor in isolation and in 
so doing necessarily construed the nature of the promise in light of the intention 
of each party in is0lation.9~ 

This failure to appreciate the fundamental difference between the common 
law and the civilian approach has had further consequences in the meaningless 

84 Para. 20, op.cit. supra n.2. 

85 Infra this page. 
"'See the criticism of this notion by that staunch adherent of the "objective" common 

law theory, S. Williston, op.cit. Vol I, Sec. 20. See also Denning L.J., in Rose v. Pim, infra 
n.98. 

" (1951) 84 C.L.R. 377. 
" (1953) 2 A l l  E.R. 739; (1953) 3 W.L.R. 497. 
88 From this proceeds the error in definition by English text-writers who make promise 

in the sense of outstanding promise the defining element, a difficulty which even Williston 
does not avoid. The curious reluctance in English text-writers to approve the rule based on 
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academic controversy as to whether English law subscribes to an L'objective" 
theory of contract as opposed to a "subjective" theory. Although the "subjective" 
theory may, >on the surface have occasionally supplied a satisfactory solution in 
isolated English cases, the controversy has served only to obscure the true nature 
of the English legal rules. The argument turns simply on whether the intention 
of the parties in creating contractual relations is determined subjectively or 
objectively.loO It is the writer's contention that it has come into existence through 
the confusion of two distinct and valid theories of contract which cannot be 
combined.lo1 The pattern evolved in the English law of simple contract is 
entirely distinct and different from the theory evolved in the civilian and modern 
continental theory which was influenced at a critical stage in its formative period 
by the canon law.lo2 

In English law it is the outward manifestation of assent, intention or 
agreement, as interpreted by a court of justice with the aid of the celebrated 
and hypothetical reasonable man, and not only as inferred from the words and 
conduct of the parties in the particular transaction but also from the nature of 
the transaction itself, which is binding upon the parties. If A so conducts himself 
towards B that a reasonable man in B's place would naturally understand A to 
be making a bargain with him, and B does take A's words or conduct as indica- 
ting his intention to enter into a bargain with him, no further question is 
allowed about what is passing in A's mind. This, of course, is but a particular 
application of a general principle found not only in the law' of contract but in 
all other branches of English law. In contract it has a particular operation in the 
field of offer and acceptance and of mistake.lo3 

practical commonsense that a gratuitous promise under seal need not be communicated to 
the beneficiary also appears to derive from a peculiar quirk in Savigny's reasoning. 

lWIn revolt against the subjective theory, certain writers on English law take a 
position which virtually amounts to an assertion that contractual obligations are imposed 
by the law as the result of the conduct of the parties irrespective of their wills. 

ImThe result of the confusion has been to lead even modem textbook writers to 
assert, "It is perhaps enough to keep in mind the two conflicting strands woven into the 
law of contract: the fundamental assumption that it is based on and represents the consent 
of t h a  parties and the fact that in practice this consent must generally be inferred from 
conduct, is often presumed when it only doubtfully exists, and is sometimes proclaimed when 
it is conspicuously absent." (G. C. Cheshire and C. H. S. Fifoot, op.cit. 24.) (See also T. L. 
Tylor, 11 Mod. L.R. 257, and Glanville Williams, 17 Mod. L.R. 155.) These statements, 
however, although good enough as a rough description of the complexities of reasoning in 
some of the 19th century cases, lack penetration as a true explanation of the vagaries in 
the authorities and of the true nature of the controversy. 

loaMy argument is based not on a prejudice in favour of the common law and a 
belief in its intrinsic superiority to all other systems, but on the ground that principles 
going to essential structure cannot easily be transplanted from one system to another 
without endangering the fabric. I have also the belief that new tasks are better tackled with 
old tools, at least until we are both sure of the new tools and of how to use them. No 
superiority is claimed for the common law system over the civilian system. What is 
suggested, however, is that the civilian processes have no intrinsic superiority. From the 
time of Kant a notion that the civilian doctrines are derived a priori from reason itself has 
had some currency, and English lawyers in the 19th century lent an occasional ear to the 
mystical sermons of metaphysical Germans. In actual fact the civilian doctrine is just as 
much a solution of the particular historical needs of European communities as is the English 
theory. 

The three systems, common law, canon and civilian, are like all mature legal systems 
necessarily concerned with the search for general principle, both to interpret the detailed 
rules which govern specific factual situations, and to provide a controlling guide for future 
development. The nature of such general principles in any given system, however, depends 
not upon a priori validity hut upon the pattern imposed by past needs, present needs, and 
the sources to which their authors have recourse. 

'''In this context the law sometimes finds it necessary to affix the legal effect of 
agreement to a transaction which even in outward semblance does not manifest all the 
necessary attributes, e.g. the rules as to contracts concluded by correspondence and the 
"ticket" cases. Further, in ascertaining the intention of the parties from their words and 
conduct, courts of justice supplement the defective or non-existent intention of the parties 
by the implication of terms into the contract which range from a presumed intention 
ccnuinely raised by the parties' conduct, to the case where the parties had no intention at 
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The common law was from its earliest years essentially secular in principle 
and outlook, drawing a line between the fields of ethics and of law which would 
have satisfied Kant, and was from the first concerned with the effect of men's 
actions and with regulating the effect of those actions upon their fellows.104 
Intention and the state of the mind are of course matters of fact just as much as 
external phenomena, but with them the common law was only concerned (save 
for one anomalous apparent exception - treason) to the extent that intention 
and the state of the mind were essential ingredients in external conduct, and 
their analysis became necessary only for the purpose of interpreting and regu- 
lating men's actions by affixing legal consequences to them.lo5 

From the 12th century onwards the common law has adhered firmly to this 
position, and when it drew upon Roman sources in its formative period it drew 
upon a system as secular as itself. In the 12th century there was some attempt 
to borrow detailed rules from the Roman law of contract, but this was soon 
abandoned and native English needs were met with the aid of some general 
notions freely adapted from the secular Roman law. As a result, from the 13th 
century onwards the English law of contract grew up round the notions of form, 
and of reality in the shape of the quid pro quo, until a simple theory of consid- 
eration as a test for the validity of any consensual bilateral contract substituted 
for the doctrine of quid pro quo the concept of bargain in an extended sense. 
Rules developing round these notions must be determined objectively; being from 
their very nature concerned with conduct. 

The tendency in 19th century textbooks to treat consideration as it appears 
in our law of simple contract as if it were an accidental historical accretion 
inessential on any rational or logical ground merely complicates with unnecessary 
theoretical difficulties the practical approach of the common law to the practical 
requirements of daily life. The clear policy underlying the technical rules of 
simple contract built up round the action of assumpsit is that bargains in the 
extended sense of the term shall prima facie be legally valid without other specific 
legal characteristics. A bargain in the extended sense is no more than a trans- 
action by which the parties agree to exchange things or acts or promises with one 
another. Hence agreement, as it appears in the English law of simple contract. 
and consideration are not separate and independent entities, but two aspects of 
the one thing, a bargain. Agreement is the outward appearance, and considera- 
tion is the inner substance of the transaction. In other words, agreement and 
consideration in English law are related to each other as form is to substance. 
From this central position that the law will give legal effect to a bargain between 
the parties flow some basic principles of English law: 

( i )  Agreement is manifested ordinarily by offer and acceptance, and 
"the rules which the judges have elaborated from the premise of offer and 
acceptance are neither the rigid deductions of logic nor the inspiration of 

lMSee the attitude of the medieval common law with regard to writs-of prohibition 
addressed to the ecclesiastical courts in connection with laesio fidei and defamation. 

lmThe traditional attitude of English lawyers might be expressed by saying that in 
law the analysis of a man's intention has no relevance except in the context of his conduct, 
and in that context such analysis is a good servant but a bad master. It would have little 
sympathy with one of Dr. Johnson's more celebrated conversational efforts in David 
Garrick's company. The latter remarked that when playing Richard I11 he felt like a 
murderer, to which the good Doctor seplied that whenever he played the part he ought to 
be hanged. 

In one sense intention is of the very essence of common law doctrine. The whole ef 
the common law theory postulates the existence of a world not of inanimate nature but of 
human heings endowed with freedom of will. In particular this is fundamental to the 
criminal law. Hence its distrust of psychiatry which minimises the area of rational human 
action. 
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justice. They are only presumptions drawn from experience to be applied in 
so far as they serve the ultimate object of establishing the phenomena of 

' agreement."lo6 
(ii) The conduct of the parties both in protracted negotiations with each 

other and apart from negotiations with each other is relevant in determining the 
parties' intention.lo7 

(iii) Since the law is enforcing a bargain between the parties, each party is 
bound by what the other as a reasonable man would take him to be offering or 
accepting; but 

(iv) Since the law is enforcing a bargain between the parties, A cannot 
accept something which he actually knows B is not offering to him, nor can 
A hold B to an acceptance if A actually knows that B is accepting something 
different from what A is offering;lo8 and 

(v) Since the law is enforcing a bargain, if B is mistaken as to the terms of 
A's offer, or A is mistaken as to the terms of B's acceptance, and if the conduct 
of the parties is ambiguous in the sense that it is no more reasonable to put one 
construction on their conduct than the other, then there is no bargain and no 
agreement.log 

The controversy therefore as to whether the intention of the parties is 
determined "s~bjectively'~ or "objectively" in the English law of contract beats 
the air. English law enforces bargains between the parties, and bargains arise 
from the acts of the parties to them. In such acts the intention of the parties is an 
essential element, but since the law is concerned with the enforcement of bargains 
and not the ordering of the state of the will of the parties, their intention is 
necessarily induced from their behaviour. A party may prove his true intention 
but he is only allowed to prove it by external facts, either his own conduct or the 
conduct of the other party or any other circumstances arising in connection with 
the transaction, and the law gives no weight to his affirmative statement on oath 
as to his inward intention if it is not supported by other evidence raised by the 
facts of the case. This, however, does not mean that English law excludes the 
true intention of the parties from the field of contract any more than the criminal 
law excludes the true intention of a person charged with murder. 

The canon law, the instrument and appanage of religion and theology, drew 
no fundamental distinction between the field of law and the field of ethics and 
morality. Hence in the canon law the rightness or wrongness of the state bf the 
will is all important, and law is but an instrument for enforcing and securing 
rightness of will and conformity with the demands of morality. The rules of the 
secular Roman law therefore offered the canon-lawyers no assistance and they 
worked out for themselves a theory of contract with only a superficial and 
traditional relation to the law of ancient Rome. 

The canonist starting point was the assumption that a promise in itself is 
binding by its own intrinsic- weight upon the conscience and that failure or 
refusal to keep it was a breach of a duty owed to God. To treat the moral duty as 

lWG.  C. Cheshire and C. H. S. Fifoot, op.cit. 28. 
im See Rose v. Pim, supra n.23, where the dealings o f  the parties with their respective 

business associates, apart from their mutual dealings with each other, and also their conduct 
with reference to shipment after contract, were all taken into account by the Court. 

lo8 See Johnstone v. Symmonds, (1953) 11 Current Law, 439a: Smith v. Hughes (1871) 
L.R. 6 Q.B. 597. 

lWSee Falck v. Williams, (1900) A.C. 176; Raffles v. Wichelhaus, (1864) 2 H. & C. 
906; Henkel v. Pape (1870) L.R. 6 Ex. 7. The distinction between Cundy v. Lindsay (1878) 
3 App. Cas. 459, and Kings Norton Metal Co. v. Edridge (1897) 14 T.L.R. 98 may be 
explained on the ground that in the former case there was no bargain between Lindsay and 
Blenkarn, while in the latter case there was a bargain between the plaintiff and Wallis. 
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a legal duty, however, brought them into conflict with the Roman maxim, ex nudo 
pacto non oritur actiio, as understood by the medieval Civilians, and they affected 
an apparent reconciliation with this maxim by a particularly transparent doctrine 
of causa, according to which any pact was valid if it were supported by an 
adequate causa. In their definition of causa, however, they went far beyond the 
narrow definitions of classical Roman lawl1O and the cautious approach of the 
early common law, and extended its range far beyond commercial transactions 
by recognising benevolence, piety, and the discharge of a moral obligation as 
sufficient foundations to ground legal liability. In effect the plaintiff was only 
required to prove that the promise had been made with a serious purpose and, 
according to the canon law, the promise was legally valid. The practical result 
of the doctrine was the recognition of the inherent validity of a promise as 
such, a promisor being bound by any promise not inherently unreasonable or 
improper. This theory contrasts sharply with the underlying theory of the 
common law of simple contract which, from first to last, turns on the notion of a 
bargain between two parties. English ecclesiastical courts never built up a civil 
jurisdiction over contract based on the canonist conception of causalll but, as 
St. Germain's work shows, the common lawyers were thoroughly familiar with 
the theory of the canon law.l12 

Modern continental theory was influenced at a critical stage in its formative 
period by the canon law, as the modern Civilians, faced with the problem of 
adapting the scanty materials of classical Roman law to modern European 
conditions, turned to the canonist doctrine of causa and the analysis of agree- 
ment and promise as something essentially conceived and defined in the minds - 

of the parties. Modern continental systems, like any other secular systems have 
necessarily abandoned the canonist philosophical position in practice, the 
doctrine of causa has tended to drop into the background, and enforceable agree- 
ments have been pruned down to socially and economically desirable limits. The 
analysis of agreement and promise, however, as something essentially conceived 
and defined in the minds of the parties continued to have currency with the 
modern Civilians, not only through the weight of tradition, but because it com- 
mended itself to a rationalist age as a solution of the problem of adapting the 
inadequate classical law to modern conditions. 

In the 19th century after surviving the Mansfield frontal attack the English 
law of contract again undoubtedly suffered a secondary infiltration of civilian 
notions, attractive to contemporary thought because of their apparent rationalism 
in dealing with the historical material accepted as a legacy from the past without 
appreciation of its applicability to present needs, and there were attempts both 
by text-writers and judges to engraft subsidiary civilian rules on to the native 
stock.l13 While systems of law can undoubtedly derive new life by judicious 

110 The classical jurists used the technical term "causa" in a variety of senses. In the 
field of contract it appears to mean no more to them than the element which is recognised 
as giving a particular contract legal validity, e.g. the Form in Stipulatio, delivery in 
Contracts Re. 

'l' See supra p. 294. 
112 Supra, n.20. 

IUIn the main, however, the infiltration of the Romanist doctrine, although it was 
encouraged by its harmony with the general rationalist pattern of thought in the 18th and 
19th centuries, has not been excessive either in the field of text-writing or in the field of 
judicial decision. Dealing specifically with Anson and Pollock, they, as writers, reproduce 
faithfully and in the main uncritically authorities which are still good law, and they do no 
more than share in the general philosophic temper common to contemporary lawyers and 
judges. The prevailing attitude is mostly rebcted  in the language of theory and in the 
actual infiltration at two points of Romanist doctrine, viz. the intention to create legal 
relations and operative mistake. 
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borrowing, i t  is unwise to assume that what might be a sound principle in one 
system can always be successfully transplanted to another. Particular risks attach 
to transplanting from the civilian law of contract to the English law, and in the 
20th century the continued adherence to the attempt to combine native and 
continental theory merits serious critical attention. 

The civilian law which is a t  the root of modern continental systems 
produced a strong and coherent body of doctrine not because of its superiority 
in a priori  reason but because of the intellectual quality of the processes which, 
applied to the problem of adapting the classical Roman law to the needs of 
modern European states, transformed it into something applicable to 19th 
century needs. The civilian process has no intrinsic superiority in a , p r i o r i  reason 
over English theory, and the respective merits of each arise from their applica- 
tion in their respective contexts to the needs of continental and. English 
societies.l14 The English law of contract is a body of principle. which, with a 
little free adaption in its formative stages from Roman theory ahd.perhaps from 
canonist theory,l15 has arisen directly out of the social and economic.relations 
it regulates and is certainly none the weaker thereby. Its essential.concepts, form 
and consideration, and many subsidiary concepts flowing therefrom, in particular 
the important .role assigned to implied terms, compare at least on an equal 
footing with anything in modern continental systems. The rules as to form and 
consideration are just as good a theoretical solution of the problem of what 
promises should be singled out for legal enforcement as the continental doctrine 
of causa and intention to enter into a legally binding promise, and the subsidiary 
rules of English law are at least as strong as many of the principles distilled by 
the Civilians and modern continental law'yers from the rules of the Roman 
classical law.l16 In any case transplanting may not only involve the sacrifice of 
an equally good English concept and fit the native structure less conveniently but 

' it may be positively detrimental. It is suggested that the infiltration of the civilian 
doctrine of mistake is not only unnecessary but has led to most unsatisfactory 
solutions in concrete cases.l17 

Lastly, the 20th century attitude towards consideration and the native 
English law of contract was undoubtedly fostered by assessing them in light of 
critical standards derived from what purported to be a general science of analyti- 
cal jurisprudence established in the 19th century by academic lawyers under 
the influence both of the general rationalist outlook and continental legal 
theory.118 

The analytical jurisprudence so established had serious weaknesses: 
(a) Much of it is based on the assumption that the basic legal classifications 

upon which the authors found their science are fundamental principles given by 
reason itself, whereas in actual fact they are a legacy from the scanty Roman 
theory which was itself derived, for purposes mainly pedagogic, from the Roman 
substantive As a result its authors were led into attempts to construct a 

"'See supra n.102. 
The best contemporary account o f  the role of Savigny and the Pandectists in the 

adaptation of Roman law to modern German needs is to be found in J .  Stone, op.cit. 160,424. 
'16Barbour, (History of Contract in Early English Equity (1914) ) ,  and Salmond, 

(Essays in Jurisprudence and Legal History), argue that the idea of promise as executory 
consideration was derived from the canon law through the Chancellor. There is little 
evidence to support this (or indeed any other unilinear) theory of  the origin of  consideration. 

lleThe theory of modern continental law, particularly the doctrine of causa has been 
criticised by modem lawyers. Supra n.47. 

Particularly in the extension of non est facturn to written instruments in terms of  
mistake as making the contract void ab initio. See also Sowler v. Potter (1940) 1 K.B. 271, 
generally recognised to be bad law. 

="he works of Austin, Holland, Pollock, Salmond and the like. 
'" See infra p. 323. 
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general theory of analytical jurisprudence by further logical deduction from 
these concepts, a process imperfectly applicable to concepts induced empirically 
from concrete rules of law. 

(b) Apart from this, the prevailing rationalist tendency encouraged the 
exponents of' the new science to seek for general principles wider than warranted 
by the coricrete nature of legal phenomena presenting itself in particular cases. 

In fact the history of civilised law consistently presents legal systems as 
consisting of concrete principles of limited application to varying factual situa- 
t ion~?~ ' '  General principles exist in legal science, partly as a means of making 
comprehensible and orderly material which would otherwise degenerate into a 
mere list of concrete cases, and partly as a guide to an orderly and predictable 
course of legal development.121 
C. The errors which characterised the new historical studies in their early stages. 

The immediate effect of the new historical studies in the late 19th and early 
20th centuries was to strengthen the rationalist disapproval of consideration and, 
as is shown by the views expressed by the Law Revision Committee, to inculcate 
in the generation administering and teaching the law in 1937 a revulsion strong 
enough to demand its abolition. It  is therefore necessary to examine certain - 

assumptions made in early 20th century legal history. 
The 18th century attitude typified by Mansfield and illustrated in Lord 

Chesterfield's correspondence was not only entrenched in most of the historians 
who wlrote at the end of the 19th century, but was furthered, as might be 
expected, by the natural self-satisfaction of a generation living in a progressive 
age in the peaceful enjoyment of great material prosperity. Theia attitude is 
eharacterised by an assumption that the high degree of culture attained in the 
Graeco-Roman age had been followed by barbarian invasions which imposed a 
great gap between the ancient civilisation and the living civilisation at the 
present, and in light of this assumption they saw the history of the intervening 
centuries as the story of the slow emergence of semi-barbarous and illiterate 
communities from a state of primitive agricultural simplicity to the modern 
state of grace, knowledge and material prosperity, with the aid of the ancient 
learning which was itself only rediscovered slowly and comparatively late. 
Although mid-twentieth century general history and scholarship have gone far 
to correct these errors, this attitude of mind was reflected in certain fundamental 
assumptions, from which only a select few were protected either by intuitive 
geniuslZ2 or erudition.123 The principal errors which either lessen the value 

"'Two of the world's greatest legal systems, classical Roman law and the common law, 
consist of principles built up in the light of cases. The Roman jurists resorted to 
hypothetical cases in a way not permitted to their English brethren, and their system is 
the stronger thereby. Because of this, English law and the ancient Roman law resemble 
each other more than is commonly recognised, and the ancient Roman law and modern 
continental systems differ fundamentally in ways not generally appreciated. 

m A  failure to appreciate this probably explains the lack of use which practising 
lawyers, judicial and otherwise, have made of the English analytical jurisprudence. I t  is 
only in the last decade that general legal theory has shown itself content to limit the 
search for broad general principles and to confine itself in analysis to the search for 
principles limited to their particular context on strictly pragmatic lines. See the work of 
Hohfeld and Kocourek. But although the 19th century analytical jurisprudence did not 
noticeably affect the judicial process the judges undoubtedly sought for broad general 
principle in a way which would not be done by a contemporary tribunal. Compare the 
general theories of liability in tort prevailing in the 19th century with the modern 
approach as shown in cases like Read v. Lyons (1947) A.C. 156. More important for the 
present purpose, 19th century text-writers tended to try the native English material of 
simple contract against the analytical structure and found it wanting. 

I" Notably Maitland, who shines like a beacon in a dark world. In light of the 
problems treated in his works, Maitland ranks not only as a prime inspiration of modern 
historical thought but as still in the advance guard. 

=Notably Stubbs, whose Constitutional History is still the foundation of modern 
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or vitiate the work of the historians writing in the 19th and early 20th centuries 
are : 

(1) A failure to appreciate the true relation of the Graeco-Roman civilisa- 
tion to the great civilisations which existed either before the classical Graeco- 
Roman era or outside its boundaries and a consequent failure to appreciate 
the relation of these civilisations to the present, as part of the seamless webb 
of culture.124 

(2) The assumption that no commercial, political, or legal civilisation 
worthy of the name, as assessed in modern terms, existed in Europe from the 
fall of the Roman Empire until a comparatively late date, im~liedly placed by 
some as late as the 17th century. Amongst English historians this took the form 
of an assumption that, from the departure of the legions to some ill-defined date 
not earlier than the 17th century, England was a primitive agricultural com- 
munity in which trade and commerce played little part.125 

Connected with this was a much more serious error that this period was 
characterised by a correspondingly primitive thought which recopised with 
dificulty concrete situations and was incapable of dealing with abstractions and 
which very slowly grew to modern stature with the aid of a mythical intellectual 
revolution known as the Rena i~sance . '~~  This is palpably absurd when applied 
to the generations which produced Bede,lZ7 and Alfred,128 Aquinas, Chaucer, 
W y ~ l i f f , ' ~ ~  Shakespeare and Bacon; does little justice to the quality of the legal 

studies in the field. 
126 Particularly in their economic, legal and political aspects. These errors are being 

corrected in modern scholarship with the aid of archaeology, by such notable works as 
h e  Canlbridge Economic History, especially Vol. I1 (1952) and the Studia et Documents 
ad Jura Orientis Antiqui Pertinentia. W. F. Leemans, The Old Babylonian Merchant: His 
Business and His Social Position (1950) is interesting as illustrating the encroachment of 
government monopoly on private enterprise in Old-Babylonian times (1961-1534 B.C.). 

' In particular, although it has been the fashion for several generations to toy elegantly 
with the ius gentium and the ius civili, there was no real appreciation of the relation of 
Roman law to its Mediterranean and Asian cultural background. A graver error from the 
modern standpoint is the failure of the 19th century historians to assess accurately the 
degree of cultural development attained by the "barbarian" communities living to the 
north, including Britain, and to the east of the Roman Empire both before and during its 
existence. On this see particularly the Cambridge Economic History, Vol. I1 and Vol. I 
(1952). For an interesting sidelight on the cultural development of Gaul in the 6th 
century B.C. see the account of the recent excavations at  Vix in Burgundy in Illustrated 
London News, June 1953. The findings evidence a developed state of trade between Celtic, 
Greek and Etruscan communities when Rome was in its infancy. 

"'This error has been largely corrected by the work of modern historians. The 
significance of the Endings in the Sutton-Hoo ship burial with respect to trade 
and commerce with the East and the standard of life of the Anglo-Saxon aristocracy in 
the 7th century yet remains to be assessed. 

The Anglo-Saxon charters probably originated in a direct application of the 
p~ivate charter of later Roman law to a local legal problem by Archbishop Theodore, 
himself a native of Tarsus. 

In the 10th century it is significant that an AngIo-Saxon nobleman, Aethelheard, spent 
his leisure in writing a Latin history of his own country. I?. M. Stentoq, Anglo-Saxon 
England. (Oxford History of England, Vol. 2.).  

IZa When the fallacy ol  the Renaissance became apparent, it was eked out for a time 
with the aid of an equally mythical minor Renaissance. As many of the developments 
ascribed to these supposed re-births have a continuous history which takes in its course the 
landing of St. Augustine, the term Renaissance shouId be treated as being purely descriptive 
of certain literary and scholastic developments. The work of modern historians has again 
gone far in correcting this error. Vols. I, I1 and 111 of the Oxford History of England 
(1949-1951) and particularly Stenton's scholarly contribution, epitomise the results of 
modern scholarship both archaeological and literary. 

"'Bede's work satisfies the highest critical tests of historical scholarship in a way 
which many 18th and 19th century works do not. 

'''Alfred, in the intervals of grappling with a military situation which would have 
tested to the utmost the qualities of a Churchlll, found time to deal with the problem of 
education in a way which would have been perfectly comprehensible to the modern 
Utilitarians, with a human feeling which most of these lack. See J. Asser, Life o f  Alfred (2  
ed. repr. 1950, by W. H. Stevenson). 

'Z8Undergraduates in Wycliff's time discussed logical problems at a level no longer 
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thought of Bracton, Fortescue and Coke, and less than justice to the generation of 
which t11ey were the brightest ornaments. 

(3 )  With the foregoing assumptions there went the further cornfortable 
belief that if little was known of a given period in history, its culture, economic, 
literary and theoretical, was, if not non-existent, either primitive or simple.'30 

(4) The above assumptions undoubtedly encouraged the development of 
what may be termed the theory of the unilinear development of law and political 
institutions, to which the evolutionary theories of the physical scientists contrib- 
uted, although they cannot be blamed for the gross errors their doctrine assumed 
in the hands of the historian and the political theorist. In the form it took in the 
works of the writers in historical jurisprudence and legal history it may be 
summarised by saying that modern institutions in their complexity can be 
traced back in their history through ever simpler stages to an origin in the 
single seed. The parallel is best expressed by the simile of a large tree which 
has grown from the seed through various less complicated forms of growth to 
its modern shape. When the common law was examined in light of these. 
assumptions, it appeared to emerge if not in vaczw at least as a new system 
with definite beginnings in the reign of Henry I1 against a cultural background 
the history of which had no significance to the present except as a reflection of 
the primitive life of the generations before the age of reason. The flowering of 
a system thus regarded as admittedly primitive in its origin was attributed 
to some divine spark contained in the system. 

This insistence upon the primitive nature of the early common law, both 
in its theory and in its actual rules was furthered by its critical assessment by 
19th century historians in light of the current notions they derived from 19th 
century analytical jurisprudence. As the child of Bentham and Austin the new 
science had a fitting contempt for history, and fell into a fundamental error 
by accepting Roman classifications as possessing a priori validity or at least 
superior reasonableness. This led to a general failure to appreciate that the 
Roman notions were no more than pedagogic or working descriptions used in 
an actual system by the lawyers who practised in it, and that what were regarded 
as the primitive concepts of English law were equally the working tools of 
lawyers working in their own medium against their own background, and 
possibly of equal theoretical merit.131 

found amongst the general student body. The informal discussion amongst the clerks 
in Becket's household deal with the technical problem of denial-of natural justice as it 
presents itself in litigation in a way perfectly comprehensible to the student of administrative 
law. 

I3'This is particularly true of 19th century writers like Maine and Holdsworth in 
dealing with the Teutonic, Anglo-Saxon and Celtic groups before the Conquest. It may 
have encouraged Seebohm in a remarkable error in Chapters 6 and 7 of his English Village 
Communities (1890). Students of his generation deal with the social systems and the laws of 
Wales and Ireland in the 12th and 13th centuries as survivals of a very primitive society, 
ignoring the fact that whatever deterioration may have overtaken the ancient Celtic 
communities, their degree of culture is clearly established by literary evidence, and by the 
consideration that a writer like Giraldus Cambrensis could not possibly have been an 
educated savage. As a result Seebohm almost certainly interprets the word "gwely" which 
in addition to its primary meaning of "bed" had a secondary technical meaning of "wergild 
group" to build up a picture of a very primitive joint household community in which four 
generations had only one bed in which they slept "in order of seniority." On this see 
Revzsions i n  Economic History, Sec. X V :  T h e  Tribal System i y  Wales, by Timothy Lewis, in 
Economic History Review, 2nd Ser., Vol. VI No. 3, at p.297. 

There is also a tendency to assess past civilisations hot in terms of the cultural 
development of its aristocracy, but by the standard of life of the less fortunate. 

This assessment is no more valid when applied to the past than to the present, e.g. 
an assessment of the cultural l e ~ e l  of modern civi1;sation in terms of the living conditions 
of the highland crofter or in terms of slum tenements, air-raid shelters or military barracks. 

IslThe English definition of a real action is no whit inferior to the Roman definition. 
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Because lawyers still turn to Holdsworth for their legal history it must 
be said that, in addition to embodying the false assumptions discussed above, 
his work, because of its monumental scope as an encyclopedia of the history of 
English law, suffers from grave and serious faults, some of which are due to the 
superficial treatment almost inevitable in a work of such magnitude, and others 
to an obviously mistaken interpretation of the material. In dealing with con- 
sideration, Holdsworth, if not the at least perpetuated amongst 
two generations of English lawyers the notion that consideration was a historical 
legacy from the procedural necessities of Assumpsit. Along with this went the 
further historical fallacy that consideration as defined in the 19th century as a 
detriment to the plaintiff was explicable as a legacy from the tortious origin of 
Assumpsit in the context of Deceit, and these fallacies have combined to obscure 
the true basis of consideration as founded in a sound practical policy. 

I11 

THE RECOMMENDATIONS OF THE LAW REVISION COMMITTEE 

Although modern history, whether general, economic or constitutional, has, 
with some assistance from archaeology, substantially corrected the errors which 
have been discussed, this unfortunately cannot be said of the generations of 
lawyers who have learned their legal history from H o l d s ~ o r t h l ~ ~ ,  and the Report 
of the Law Revision Committee, vitiated as it is both by the 19th century 
rationalist approach and the errors of the early 20th century historians, must be 
given serious attention as reflecting as late as 1937 the state of critical profes- 
sional opinion on the English law of simple contract. 

The committee, in addition to reflecting a defective level of historical 
scholarship13*, accepts and enlarges upon every error in Holdsworth. Treating 
consideration as a doctrine which came into being "not as an essential part of 
a theory of the law of contract, but more or less fortuitously as an expedient to 
be adopted in order to determine when persons injured by the breach of a 
promise ought to be allowed to bring an action,136 they misunderstand the 
doctrine in the following fundamental aspects: 

(a)  They fail to appreciate the rule that past consideration is no considera- 
tion for what it is, viz., a principle fundamental in the analysis of a bargain, 
and treat it as an accidental accretion originating in the 16th century develop- 
ment of Assumpsit. In fact the true basis of the rule was clearly recognised in the 
latter half of the 16th century.136 

(b)  The Committee accepts uncritically Lord Mansfield's view that consid- 

The English theory of estates in the land and the doctrine of seisin represent a notable legal 
contribution in light of English needs. Seisin has been contrasted unfavourably with the 
Roman dominium and its practical utility and good sense in times before the introduction of 
land registration have been insufficiently appreciated, again largely through the efforts of 
the legal historians. 

1 3 2 H ~ l d ~ w ~ r t h  rnay have been influenced by Langdell on this point. 
'"With notable exceptions. C. H. S. Fifoot, op.ci9. supra n.6, makes an important 

contribution to thc ~orrection of these errors. 
"'Paragraph 18 entitled The History of the Doctrine, bristles with such enormities 

as "early English law, in common with most primitive legal systems, only enforced 
promises which had been entered into or reinforced by means of some formal act;" and "the 
medieval legal mind shrank from the notion that a man could be sued in a court of law 
merely because he had broken a promise made in an informal way, and it was only with 
great difficulty, and as the result of a process of almost imperceptible development, that 
promises of this kind ultimately became actionable." The history of Covenant before Edward 
I clearly disproves this. 

Paragraph 18. 
'~5 Hunt v. Bate supra, n.41. 
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eration was a rule evidentiary in nature which had hardened into a rule of 
substantive law. This is completely erroneous,137 and even if it were not, there is 
still the argument to be raised that, together with the doctrine of the seal, the 
rules of English law are a satisfactory way of overcoming the evidentiary difficul- 
ties which arise about the proof of gratuitous promises. 

(c) They commit a remarkable error in saying that the purpose of the 
doctrine "cannot be to distinguish between onerous and gratuitous agreements 
because adequacy of consideration is wholly immaterial, and some promises 
which are technically held to be supported by consideration are in fact nothing 
more or less than purely gratuitous promises."138 

The statement is pure nonsense for two reasons: 
Firstly, although the common law will not make a bargain for the parties, 

and as long as there is a bargain i t  will not inquire into its adequacy, it does 
require that the parties shall have made a bargain. The rules as to consideration 
determine the existence of a bargain, not its sufficiency. 

Secondly, the practice of associating a gratuitous transaction with some 
triviality which satisfies the doctrine of consideration, e.g. the traditional 
peppercorn, is a commonplace of legal experience. A legal form intended to 
serve one purpose is often used for an entirely different purpose. 

(d) The Committee's misunderstanding of the principle underlying the 
decisions in Balfour v. B a l f ~ u r l ~ ~  and Rose & Frank v. C r ~ r n p t o n l ~ ~  is responsible 
for the statement that "some might attempt to justify the continued existence 
of the doctrine on the ground that it enabled the law to distinguish between a so- 
called gentlemen's agreement and one which is intended by the parties to affect 
their legal relations, but the courts have shown by such decisions . . . that even 
when circumstances which would normally constitute consideration are present, 
the parties may have had no intention to affect their legal relations."141 

A11 modern legal systems of contract require that there shall be an intention 
that the transaction shall have legal effect, but the great merit of consideration is, 
as Williston points out, that it provides an objective test of a general sort instead 
of leaving each case to be determined by the opinion of the court in light of 
a particular transaction. The English law of contract takes for granted that if 
men enter into bargains with each other they intend their dealings to have legal 
effect, and in general makes no further inquiry into their intention in this 
respect. All that the two cases cited really decide is that, although the intention 
to enter into legal relations is presumed when two people make a bargain, they 
can expressly or impliedly make it a term of their agreement that it shall have no 
legal effect. Social engagements are not binding because, apart from any implied 
intention of the parties to exclude them from legal effect, they do not satisfy the 
rules as to ~0nsiderat ion. l~~ 

(e) The assumption that consideration is a historical accretion on the law 
of simple contract leads to the assumption, which covers the rest of the Report, 
that it can be pruned away to the point of disappearance, or even eradicated, with- 
out any loss to English law.143 Although consideration may be isolated for dis- 
cussion in the textbooks, it is in actual fact but one aspect of the fundamental 

- 

la' Sunra. nu. 302-03. 
~&a&-ap'h 20. 

la' Supra, n.92. 
'" 01925) A.C. 445. 
14' Paragraph 20. 

Supra pp. 314 ff. 
'"The majority of the Committee favoured the abolition of the rule, and apparently 

the abolition of the doctrine of the seal. 
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notion of bargain around which almost the whole law of simple contract is built. 
Since the rules determine whether the transaction amounts to a bargain, the 
doctrine of consideration is the central core of the law of simple contract, and 
from it flow, in the shape they have taken in English law, the rules as to offer and 
acceptance, implied conditions and implied warranties, discharge by breach, 
discharge by agreement and discharge by frustration. The recent cases of McRae 
v. Commonwealth Disposals C o m m i ~ s i o n e r l ~ ~  and Rose v. Pim145 illustrate the 
extent to which the English law depends on rules which arise essentially from 
the construction of the parties' bargain. To minimise or remove the doctrine of 
consideration is to minimise or remove the Prince from Hamlet. 

As might be expected, these errors are reflected in a magnified form in the 
Committee's recommendations for legislative changes, in which the thought is 
so confused that they defy presentation in any logical form. At best they can be 
grouped as Hamson arranges them146 into those striking at the existence of the 
doctrine and those which make alterations on points of detail. 

Amongst the recommendations which strike at the existence of the doctrine 
the following, for the fallacies upon which they are based, require special notice: 

(i) In paragraphs 29 and 30147 the Committee recommends that any 
promise in writing, whether supported by consideration or not, shall be legally 
enforceable if the Court finds that the parties intended to create a binding 
obligation. Whatever morality may require, social policy demands that people 
should not lightly be subjected to legal liability on gratuitous promises, and 
 he most obvious and practical solution is that a gratuitous promise shall be 
embodied in some precise form which goes not merely to proof but to validity. 
If legislative reform is to avoid consequences similar to the mass of litigation 
still in active stream almost three hundred years after the Statute of Frauds, it 
must be by imposing some precisely defined requirement. In this case the 
ordinary citizen will be in very much the same position with regard to giving 
legal effect to a gratuitous promise as he is at present. He will need either legal 
advice or personal knowledge of a simple legal and there seems to 
be little advantage in departing in the field of contract from the use of a trad- 
itional device extensively used to validate a wide range of legal t r a i ~ s a c t i o n s . ~ ~ ~  

Supra n.97. 
14' Supra n.98. 
14' Op.cit., 235. 
'"The recommendations in ~ a r a g r a p h s  29 and 30 are not an attack upon the doctrine 

of consideration at  all, but an attack upon the rule that, in English law, gratuitous promises 
are not binding unless under seal. For some reason, however, best known to itself, the 
Committee recommended i n  the form i t  did on the technical ground that the deed was 
not within its terms of reference. Their proposals cannot be considered as satisfactory, 
whether as a substitute for the use of the deed or as in addition to its use. 

148 Some American states have adopted a Uniform Written Obligations Act, which 
makes enfolceable a gratuitous release or promise embodied in a writing by the person 
releasing or  promising "if the writing also contains an additional express statement in any 
form of language that the signer intends to be legally bound." Compliance with this, 
howexer, requiies a knowledge of a simple rule of law just as much as the use of a deed. 

148 The modern interpretation of sealing and delivery, together with legislative provisions 

such as those contained in the New South Wales Conveyancing Acts, 1919-1943, have gone 
far to remove the archaic nature of the deed. Modein legislative policy increasirlgly imposes 
special requirements of form, not only in the case of gratuitous undertakings, such as 
promises to pay n statute-barred debt, but in the case of simple contracts, in addition to the 
ones traditionally included under the Statute of Frauds. In connection with the Statute of 
Frauds there seems to be no anxiety on the part of professional opinion that contracts deal- 
ing with interests in land should he put outside the purview of legislation of this type. 

The Uniform Written obligations Act was drafted by Williston for the American 
Commissioners on Uniform State Laws for the special purpose of filling the gap in the 
law of some American states which had intl-odnced legislation abolishing the common law 
effect of the seal i n  making an obligation enforceable without consideration, and its history 
is interesting and instructive in assessing the value of the Law Revision Committee's recom- 



CONSIDERATION 327 

(ii) In paragraph 32 the Comniittee recommends that the rule that past 
consideration is no consideration be abolished. 

The effect of such legislation would be to introduce into English law, side 
by side with the notion of consideration, the fundamental principle, inconsistent 
with the doctrine of bargain, that moral obligation is sufficient to make a 
promise binding, and in effect to introduce into English law the civilian doctrine 
of causa and the modern continental doctrine that any legitimate promise given 
seriously, with the intention that it should be binding, is legally enforceable. 

This proposal is open to the most serious objection. I t  is permissible to 
recognise, as the common law undoubtedly did before Mansfield's time, and 
possibly may still do, a limited and specific number of exceptions to the rule that 
consideration cannot be past, but it is another matter entirely to make these 
exceplions the basis of a new and inconsistent rule operating side by side with 
the native rule. 

Consideration is what is given in exchange for the other party's promise 
- what one party to a bargain gives to the other, while past consideration is 

4 
no consideration at  all and is merely the motive which induces a party to make 
a gratuitous promise. In the case of a precedent debt which for some reason 
llas become unenforceable, there appears to be no reason, theoretical or practical, 
why the law should not recognise as an exception to the general rule a subsequent 
promise made in respect to the precedent debt. But it is entirely another mattes to 
say that whenever a party is induced by the memory of past favours to make 
a promise, that promise should be binding. Modern continental theory makes 
no basic distinction between bargains and gratuitous promises, while the English 
common law requires a special form for the validity of gratuitous promises, and 
dispenses from this requirement bargains between individuals. No doubt the 
legal problem of contract can be satisfactorily solved either by the civilian or 
by the English theory, but the rules from different systems cannot be indiscrim- 
inately intermingled. 

(iii) In paragraph 38 it recommends the abolition of the rule that a 
promise to keep an offer open for a definite period of time is not enforceable 
u111ess the promisee gives some consideration for such a promise because "it 
appears . . . to be undesirable and contrary to business practice." In modern 

rnendations. In the first three decades of this century many American States abolished the 
distinction between sealed and unsealed written contracts. In most of these States it was 
also enacted that any written contract shall be presumed to hate been made for sufficient 
consideration. Some of the Statutes leave open to doubt the question whether the agree- 
ment is invalid if lack of consideration is affirmatively proved. In other States it was 
provided only that sealed contracts shall be presumed, in the absence of contrary evidence, 
to hare been made for sufficient consideration. Judicial construction of these Statutes, 
though holding in some States that such a provision does not apply where consideration 
was not intended, has more generally taken the view that it creates a rebuttable presump- 
tion without regard to whether consideration was intended or not, thus leaving no method 
11y which an admittedly voluntary promise may be made binding. 

In light of American experience therefore Willistol'e views on the whole question 
command particular respect. In a few American States szals are abolished, and written 
contracts are apparently valid without consideration. Haelng ~ega rd  to the fact that the 
English Recommendations go fa1 beyond this, Williston's remarks arc particularly pertinent. 
IIe says: 

"If they expressly state c~nsideration . . . is unnecessary, it may be doubted whether the 
solution is wholly satisfactory. What is a "wiitten contract"? Is an informal letter accepting 
an offer made orally? Is a letter containing a gratuitous promise? In any event the 
requisite of a written promise as distinguished from an oral promise is a technical formality 
as much as the requirement of a seal. Moreo\er, if foimal writings only are to be within the 
protection of the Statute, the distinction between such writings and informal ones will be 
often hard to draw (much more so than between sealed and unsealed writings). On the 
other hand, if all written promises are to be protected, the rule goes too far. A writing may 
be of a very informal character, and to make every grautious promise in a letter or 
memorandum as binding as a sealed covenant was at common law seems extreme." 
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continental systems based on Roman law, a promise to keep an offer open for a 
definite time is, in accordance with the general reasoning in such systems, treated 
as binding, and similarly, there is held in effect to be in every proposal an 
implied promise to keep it open for a reasonable time. 

This recommendation would appear to be a typical haphazard preference for 
a foreign rule without reference again to the basic structures of the native and 
foreign systems, and there is no evidence at all that such a change would accord 
either with British commercial sentiment or practice. 

(iv) In paragraph 40 the Committee recommends that a promise, although 
gratuitous, should be legally binding if made with the knowledge that the 
promisee will act in reliance on i t  if the promisee does alter his position to his 
detriment in reliance on the promise. This is another attempt to introduce into 
the English law of contract a further type of gratuitous promise as binding with- 
out any special requirement of form, and is open to all the objections which 
apply to the previous recommendations. In addition it is by no means clear that 
public policy demands anything further than that the promisee should be able 
to avail himself of such a promise by way of defence.150 

Every stage in the Report therefore evinces a misunderstanding of the 
historical basis of consideration, a misunderstanding of its rational basis, and a 
preference for the introduction of various rules from the civilian doctrine into 
the English law of simple contract in an unsystematic and haphazard manner.151 

IV 
CONCLUSIONS 

(1)  The doctrine of consideration is not a survival from the procedural 
necessities of Assumpsit, but an inheritance in the field of modern substantive 
law.15' A superficial link with procedure is to be found in the fact that the 
rules were introduced to limit and define the scope of Assumpsit, but they were 
introduced as limitations upon the scope of an action in its structure wide enough 
to cover any form of promise?" The effect of the rules as to consideration is to 
make bargains enforceable without further requirements as to form. The limita- 
tions imposed by consideration therefore are limitations of substantive law, and 
their justification or otherwise turns, independently of their origin, upon the 
question of policy as to whether the law should treat as legal nullities serious 
gratuitous promises not made in any special form. The question of course can 
only be answered by a judgment involving an assessment of current public 
opinion, social convenience and the extent to which it is desirable that the 
limits of effective legal action shall be extended into the field of morality. The 

'"O Supra pp. 307 ff. 
151 The Committee recommends some legislative alterations in connection with the 

doctrine of consideration which do not necessarily affect its structure. As has been suggested 
in this article, it is in every case a debatable question of public policy whether the rule 
deserves retention, and the writer can find no case where the road has been completely 
closed to judicial amendment if public policy so demands. In any case, whether this is 
so or not, legislative alterations can be made in these cases without affecting the structure 
of the law of simple contract if policy so demands, and a discussion of the proposals is not 
relevant to the purpose of this article. 

'''In its historical relation to the forms of action consideration corresponds exactly 
with other rules of the modern common law. It stands in exactly the same relationship to 
Assumpsit as the substantive rules of trespass bear to the action of Trespass, and the 
modern torts of deceit and negligence bear to Case. 

158 Just as its progenitor Case in its delictual application (if indeed Case was 
historically a generic action) was capable in its structure of affording any remedy for any 
form of damage. The modern rules of tort prescribe what damage shall have legal redress, 
and exist independently of their origin in Case. If these rules are to be condemned it is on 
the ground of policy and not for their historical origin. 
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opinion of the Law Revision Committee on this is clear, but it is unlikely that it 
reflects contemporary British public opinion. 

(2) If the argument that policy demands the isolation of gratuitous 
promises from bilateral transactions is accepted, consideration then appears not 
as a recondite and artificial mystery, but as a body of rules which give effect 
without further formality to any bilateral transaction, otherwise legal, which 
takes the form of a bargain between the parties. There are few fields of civil 
action in which the citizen, completely unacquainted with the law, can operate 
with the certainty that his legitimate expectations will not be disappointed, but 
if any such field exists, it is in the range of activity permitted to him by the 
common law of simple contract, and nowhere does the attribution to the citizen 
of intention to enter into legal obligation, perhaps to some extent always fictitious 
in any system, coincide more closely with his actual intention. Bargains are 
usually intended by the participants to be legally enforceable, and in the field 
of bargain the citizen, by the help of consideration, achieves his end with safety 
and confidence, although he may be completely ignorant of the technical rules 
and even of the name ~ 0 n s i d e r a t i o n . l ~ ~  

(3) Consideration is not as Lord Mansfieldl" and the Law Revision Com- 
mittee thought, a rule of evidence which has hardened into a rule of substantive 
law.15= Its purpose was and is to limit and define the extent to which promises 
without special form shall be legally binding. The rules, if they impose an 
ultimate limit still define an area into which any legitimate bargain of any nature 
can enter. In other words they are legal rules which go not to the proof of a 
bargain but to the determination of bargain as a legal category, and they are no 
more disguised rules of evidence than are the elements of payment and delivery 
in an executed contract of sale, or payment and promise to repay in a contract 
of loan. 

(4) The specific grounds for the criticism of particular rules grouped round 
the doctrine of consideration are less than it was the fashion in the 19th and 
early 20th century-to suppose, and in any event do not stem from the doctrine 
itself, but are reducible to accretions imposed by notions of public p01icy.l~~ 

(5) Consideration, as so understood, is not only a practically convenient 
doctrine which leaves bargains prima facie enforceable without further formality, 
but in so far as i t  affords a simple and uniform test for a wide variety ef trans- 
actions, it is a notable contribution to general legal theory. An examination of 
any civilised legal system shows the limited nature and extent of any general 
legal principles which can be induced from the detailed rules governing specific 
factual situations. And this is true not only of two of the world's greatest systems, 
the classical Roman law and the modern English common law, but also of the 

154 Lord Dunedin, a Scots lawyer by training, mis-states the position when he says in 

Dunlop v. Selfridge (1915) A.C. 847 at p.885 that the doctrine may "make it possible for a 
person to snap his fingers at a bargain deliberately made, a bargain not in itself unfair, 
and which the person seeking to enforce it has a legitimate interest to enforce," and the 
Law Revision Committee fails to appreciate a distinction they themselves make ~$2. the rule 
that consideration must move from the promisee merely reinforces the independent rule 
as to privity of contract in this type of case. What the defendant did in the case was to 
snap his fingers in the face of a person with whom he had made no bargain. Whether a 
stranger to a bargain should be permitted to enforce it is a debateable question of policy. 

155 Pillans v. Van Mierop, supra, n.48. 
lm Report, paragraphs 19, 29. 
Even if the rules as to consideration and the requirements of the seal were rules of 

evidence which have hardened into rules of substantive law, there is not, as the 18th and 
19th century rationalists thought, any objection, theoretical or practical, to rules of evidence 
"masquerading as rules of law." The sole question in such cases is whether experience 
demands that the rule in question should be of inexorable application. 

Supra pp. 306 ff. See especially the discussion of Foakes v. Beer. 
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modern codified systems of Western Europe. Legal principles, being induced 
from the detailed rules governing specific factual situations, not only derive their 
origin from these situations but are necessarily dependent for their validity 
upon their exact correspondence with such rules. Hence legal principles which are 
analytically correct, take on, in comparison with the generalisations of the 
moralist, a restricted, limited and sometimes distorted aspect; and the rationalist, 
repelled thereby, is tempted by the apparent superiority of ethical principles to 
substitute for analytical legal principles generalisations valid, if at all, in the 
field of ethics.lS8 It also appears from an observation of modern continental 
systems that in systems which actually incorporate broad moral principles in 
their general theory, whether for theoretical or historical reasons, such principles 
tend to crystallise again into detailed rules regulating specific factual situations. 
The English theory of consideration on the other hand seems to offer a remark- 
ably successful example of the generalisation of a genuine analytical principle 
covering an infinite variety of specific transactions without lapsing into a moral 
generalisation unconditioned by allegiance to the factual  situation^.'^^ As a 
result the English law of simple contract has two great advantages over 
continental systems. 

(a) Particular types of legally binding contracts need not be "frag- 
mented" for treatment to the extent necessary in systems based on the broad 
principle of causa. 

(b )  Similarly in English law the intention to enter into legal obligation 
is implied by the law not in respect of particular transactions but is annexed 
to a general category of transactions however various in nature. 

In this context it may be remarked that the English theory of consideration 
and the construction of bilateral transactions, contrary to the opinion of many 
continentaI lawyers, provides great elasticity in dealing with particular trans- 
actions. Provided they fall within the category of bargain, the true intention of 
the parties is construed from their whole behaviour, not only in their mutual 
negotiations but in any context relevant to their agreement,160 and an English 
court, by the construction of the parties' promises in a particular transaction, 
aided if necessary by implied conditions and warranties, has a wide latitude in 
giving effect to the parties' intentions, not only as found in their declared wills 
but in the light of justice in the particular transaction.161 

(7)  Although the common law theory appears to have some particular 
advantages which the civilian theory lacks, these may be offset by others in the 
latter of which the writer is unaware; and probably neither theory when applied 
by judges under the pressure of concrete cases can claim any intrinsic 

l" This tendency is occasionally noticeable in 19th century decisions, and more marked 
in some text-writers, notably Pollock, in spite of their preoccupation with the English 
and ancient Roman systems which derive their strength from the absence of broad general- 
isations. In the opinion of the writer the Committee's Report evidences this tendency in 
every paragraph. The last decade of the 20th century thought shows a reaction against 
this in the courts, e.g. in particular the insistence in the law of tort on the specific cate- 
gories of persons entering on premises, and the refusal of the House of Lords in Read v. 
Lyons supra n.121, to treat Rylands v. Fletcher (1868) L.R. 3 H.L. 330, and May v. 
Burdett (1846) 9 Q.B. 101 as particular illustrations of a broad general principle. 

The last decade appears to mark a revolt against rationalism in history, politics, 
sociology and law, the beginnings of which are earlier discernible in contemporary 
literature. 

'''This although believed to be true of consideration must not be pushed too far. I 
have referred throughout to the rules involved in the doctrine of Consideration, not 
consideration as a single rule. Cf. the passage quoted from Cheshire & Fifoot, op.cit.supra 
pp. 308-09. 

180 Rose v. Pim, supra n.98. 
mSee Bowen, L.J. in The Moorcock (1889) 14 P.D. 64 at  68. 
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superiority. Starting from the position that a serious promise intended t o  be 
legally binding is enforceable, and ignoring the distinction between bargains and 
gratuitous promises, modern continental systems have reached by the process of 
judicial decision a definition of the area of legally binding promises reasonably 
proportionid to the social needs of ordinary human beings. The English common 
law, on the other hand, requires a special form for the validity of gratuitous 
promises and dispenses from this requirement bargains between individuals. 
Either solution is practical, but they are alternative. T'he Law Revision Com- 
mittee can fairly be criticised not only for not distinguishing between two 
distinct theories of contract but, in so far as they appear to advocate the modern 
continental theory, for failing to appreciate the extent to which the theory of 
causa is restricted by judicial decision; and, with this for failing also to apprec- 
iate the uncertainty and inconvenience which would follow in common law 
systems upon the introduction by legislation of a new theory of contract - 
uncertainty and inconvenience which would require decades of litigation for 
judicial clarification. If they mean to advocate a strict theory of causa which 
would make the sphere of moral obligation and legal obligation coincide, then 
they can be fairly accused by a British critic of neglecting the experience of 
mankind and certainly of seeking to impose upon their fellow citizens a law of 
binding promise which would be unacceptable to most of them. 

In conclusion, both theories deal with a problem which has concerned man, 
not only in the commercial 19th century but from the beginnings of recorded 
history. In expansive moments he has continued to make promises later regretted, 
and his existence and comfort depended upon leases, sales, contracts of service, 
loans and the like, as much in the reign of Hammurabi as it now does in the time 
of the second Elizabeth. But the particular legal solution of this perennial 
problem is coloured in every community by the psychology engendered by its 
history. The Civilians on the continent of Europe, at the time of the reception 
of Roman law in the 16th and 17th centuries, turned to the canonist theory to 
supplement the inadequacies of the classical law in light of contemporary needs. 
In 16th century England the spirit of the common law was essentially secular,162 
reflecting five centuries of struggle and tension between State and Church, laity 
and clergy; and its substantial debt in its formative stages was to the secular 
Roman law as studied in the 13th century. 

Tihe rules of consideration offer a rational solution to a problem common 
to the 16th and 20th centuries in terms which reflect not the dead hand of the 
past but the secular spirit which has characterised the common law since Becket 
died at the altar in Canterbury cathedral. 

lB2 See St. Germain op.cit. supra n.20 




