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English Legitimacy Act 1926." Paragraph (d)  and (e) refer to "English" 
authority or doctrine and paragraph (f) to "English" statutes. The "Crown 
Proceedings Act 1947 (1J.K.)" in footnote 51 on page 90 becomes the "British" 
Crown Proceedings Act in line 4 and footnote 53 on the next page. On page 254, 
line 15 refers to an "imperial enactment;" line 24 to "the English Act" and "The 
English Sale of Goods Act" (again no date given) ; line 28 refers to "English 
legal development" but three lines later "Imperial law" appears. Uniformity of 
citation may be monotonous; at least it cannot mislead. 

The references to the six States are not likely to confuse many readers; mut 
they, too, show a marked lack of uniformity. All too often in the text itself New 
South Wales appears as N.S.W. -an abbreviation which may at  times be 
convenient but it is very ugly and is rarely imitated in references to any other 
State. The only place for abbreviations of this kind is the footnotes, but even 
here there is no common pattern. Incidentally, how many readers outside 
Australia are likely to be able to decipher the cryptic reference on page 103 
to "T.A.A." and guess that it means "Trans-Australian Airlines," an organisation 
created by the Commonwealth and virtually one of its instrumentalities? 

I t  is no satisfaction to a reviewer to find as much to condemn as to praise; 
but I must voice the opinion that far more time and care ought to have been 
spent on this book. The task of presenting some 300 pages of synthesis of the law 
of a unitary State such as New Zealand is difficult enough; it becomes gargantuan 
when there are (as in Australia) six more or  less diverging systems. From a 
practical point of view the best feature of this volume is its wealth of reference 
to the statutes of the various States; but the reader who wants to use it for more 
than cursory information would do well to go to the primary sources. 

F. R. BEASLEY* 

Better Employment Relations and other Essays i n  Labour by 0. De R. 
Foenander, LL.M., Litt., D. Associate Professor of Commerce in the University 
of Melbourne, Barrister and Solicitor of the Supreme Court of Victoria, pp. 
i-xxiv, 1-244. The Law Book Co. of Australasia Pty. Ltd. (30/- in Australia). 

This is Professor Foenander's sixth study on Australian industrial rela- 
t i o n ~ . ~  In it the author does not attempt a comprehensive survey of industrial 
relations in Australia. Instead, he confines himself to a discussion of certain 
topics which were not covered in previous works or were passed over lightly 
there and to a survey of developments in relation to certain matters (notably 
wages and hours standards) which have occurred since the publication of his 
last work.2 This technique has certain merits in that it enables the author to 
produce, at fairly frequent intervals, a survey of developments in the Aust- 
ralian industrial scene and to treat piecemeal hitherto unexplored topics. On 
the other hand, it necessarily involves considerable repetition and cross reference, 
and makes it difficult for the reader to get an overall picture of industrial 
relations in this country. What is more important, the inclusion of so many 
topics within a limited space (225 pages in this work) leads Professor 
Foenander to condense somewhat his treatment of certain matters which would 
be improved by a more comprehensive discussion. Better Employment Relations 
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emerges, therefore, neither as a short general survey of Australian industrial 
relations nor as a detailed study of certain aspects of labour law and relations 
in this country. 

To the reviewer, the most interesting sections of this work are those deal- 
ing with industrial regulations in the State jurisdictions3 and the political levy 
in trade  union^.^ 

The author's survey of the State industrial jurisdictions fills in a noticeable 
gap in his earlier works where, a t  most, he passed very lightly over this matter.5 
His treatment of this question is rather disappointing, however, for it emerges 
mainly as a survey of the machinery provisions without, it may be suggested, 
sufficient appreciation of the actual functioning of the ma~hinery .~  

The discussion of the political levy in trade unions is less open to criticism 
on this ground, but it would have been improved, had Professor Foenander in- 
dicated the practice of certain unions in this connection. In particular, one 
would like to know whether union members who do not wish to contribute to 
the political levy are, in fact, adequately safeguarded against discrimination 
within the unions. 

This all harks back to the earlier comment that the author has attempted 
to cover too much in too little space. A treatment of the State jurisdictions could, 
in itself, easily fill the 225 pages of this work and, ad such, would provide the 
student of industrial relations with a storehouse of material not as yet available. 

In matters of detail this work is generally accurate and painstaking. The 
reviewer has noticed two matters, however, which call for comment. 

The author, when dealing with the joint Commonwealth and State (New 
South Wales) legislation establishing the regulative machinery for the coal 
mining industry in that State, doubts "whether it is constitutionally possible 
to fuse Federal and State jurisdiction in a single authority, according to the 
purpose of the concurrent Commonwealth-State legi~lation".~ A State may, of 
course, use its powers in co-operation with the Commonwealth for a common 
purpose. But it does not appear relevant whether those powers are commingled 
with Commonwealth powers or exercised separately by a State authority. This 
is essentially a matter of convenience - no constitutional barrier impedes it. 

When discussing the federal trade and commerce power the author suggests 
that in the event of a conflict between a legislative enactment based on that 
power and an award made pursuant to the conciliation and arbitration power 
(both relating to the same employment), the latter would prevail. "The legis- 
lative measure would be inoperative to the extent to which it (was) inconsistent 
with the award, on the ground that the industrial power, being specific and 
particular, should be read as a limitation upon the more general trade and 
commerce p o ~ e r . " ~  "Conciliation and arbi t ra t i~n",~ however, has not been 
interpreted by the High Court as the sole source of federal power with respect 
to labour regulation.1° There is, as between it and the other sources of labour 
power,'' no question of priority or precedence. In the absence, therefore, of any 
express provision to deal with conflict, the issue depends on the relative status 
of a federal act and award. In this connection it has been expressly decided 
that the Commonwealth Arbitration Court12 has no jurisdiction to make an 

'1.e. cc.v, vi, vii. 
See the Excursus. 

51n Industrial Regulation in Australia, cited supra n.1, at 96-103, the author discussed 
rather shortly the wage-fixing machinery in the State jurisdictions. 

'When dealing with the (State) industrial tribunals in Victoria and South 
Australia, the author gives us a glimpse of the machinery in action - but that is all. 

P.59. P.34. 
1.e. s.51 (xxxv) of the Commonwealth Constitution. 

10 Cf. the interpretation of s.51 (xxxi) ("acquisition on just terms") by the High 
Court. 

11 E.g., "inter-State trade and commerce", "defence", "external affairs", "Common- 
wealth Territories". 

12 This ruling would now apply equally to Commonwealth Conciliation Commissioners. 
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award which is inconsistent with an act of the Commonwealth Parliament.'3 It 
follows that the Commonwealth Parliament may render inoperative an existing 
award (made under the conciliation and arbitration power) by legislation deal- 
ing with the same subject-matter, but enacted on the basis of another source 
of federal power.14 

These, however, are relatively minor questions. The really important 
issues raised by this work concern Professor Foenander's whole approach to 
the existing system of compulsory labour regulation in this country. In 
particular, one may not be disposed to concur with the author's somewhat 
uncritical acceptance of compulsory labour regulation as the most desirable and 
effective method of regulating labour relations in Australia,15 a theme, more- 

. over, which runs through all his works. This is, of course, essentially a matter 
for personal judgment on which no one conclusive answer can be given, There 
will doubtless be some, however, who, while agreeing with the author that 
"authoritative intervention in industrial relations has come to stay in Aust- 
ralia",le do not share his enthusiasm so completely. While not wishing to appear 
too dogmatic, i t  may be suggested that he has tended to overlook the debit side 
of the ledger. Employment conditions have, i t  is true, improved considerably 
during the last half century; but there is reason to believe that such an improve- 
ment would have occurred in any case, without authoritative intervention, at 
least on the present scale. Those conditions are determined in the last resort by 
the relative bargaining power of (organised) employers and employees, relative 
to the national income. To credit the regulative machinery with virtually all 
improvements in employment standards seems to ignore this matrix within which 
the determination takes place. The role of the Arbitration Courts and Wages 
Boards has been to act (with varying degrees of success) as a buffer interposed 
between the two main industrial interests; and (with considerably more success) 
to protect the interests of the parties, particularly employees, in those trades and 
industries where union organisation naturally tends to be poor. Against the 
improvement in employment conditions, moreover, must be set the relative 
inflexibility, the excessive standardisation, the legalism and the procedural 
technicalities which "compulsory arbitration" has engendered, as well as its 
failure to promote close employer-employee co-operation in this country. Most 
important of all, has been its inability to gapple successfully with the problem 
of industrial unrest which, although apparently not as serious as in some 
other industrialised countries,l7 is yet a constant reminder that compulsory 
labour regulation has, from a perfectionist standpoint at least, failed to achieve 
its initial major purpose. 

Most people would agree with the author that the present division of 
industrial power between the Commonwealth and the States has created serious 
difficulties and has prevented the most effective control of labour conditions in 
this country. Yet there will be some, the reviewer included, who look with 
caution at Professor Foenander's plea for the vesting of all industrial powers in 
the Commonwealth.18 Such a move might well result in excessive centralisation. 
It is true that even if all industrial powers were vested in the Commonwealth, 
provision could be made for de-centralisation of function. But, human nature 

''Federated Seamens' Union of Australasia v. Commonwealth Steamship Owners' 
Association (1922) 30 C.L.R. 144. This case concerned a conflict between a federal award 
and the Navigation Act, 1912-1920 (Cwlth.), the latter being enacted under the trade and 
commerce power. 

''Provided, of course, that Act is made within power. 
15 See e.g., pp.viii-x. P.viii. 
l7 E.g., the United States and Canada. On the other hand, the incidence of industrial 

unrest in the United Kingdom and New Zealand has, of recent years, been considerably 
less than that in Australia (Year Book of Labour Statistics 1953 (International Labour 
Office Publication), at 346. 

" Pp. 148-153. 
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being what i i  is, it might, in practice, be difficult to prevent excessive centralisa- 
tion under federal control. The present structure, whatever its shortcomings, 
does at  least compel a certain measure of decentralisation, so necessary for 
promoting interest in local industrial government. 

D. C. THOMSON" 

Jurisprudence: Men and Ideas of the Law, 1953, by Edwin W. Patterson, A.B. 
(Missouri) ; LL.D. (Hon.) (Missouri) ; S.J.D. (Harvard), Cardozo Professor 
of Jurisprudence, Columbia University; pp.xiii and 594 and (indexes) 55. 
Brooklyn, U.S.A., The Foundation Press, Inc. $7.50. 

Jurisprudence has not been in the past one of the subjects commonly 
taught in United States Law Schools. Even today, after a resurgence of interest 
in jurisprudence as a field of study, there is a majority of Law Schools which 
offer no course to their students under that head, and in the schools where a 
jurisprudence course is offered, it appears as an elective course. This is in 
marked difference from the practice of the English law schools; but the differ- 
ence does not stop there. Even in those schools where jurisprudence is offered 
as a course, the substance of the course tends to be very different from that 
found in the jurisprudence courses taught in English universities. Times are 
changing no doubt, but in England the jurisprudence courses usually consist 
of an introduction to the schools of jurisprudence, and of an Austinian-type 
analysis of the English legal system and its content of principles and rules. That 
such an analytical approach can survive in the United States is evidenced hy 
part of Professor Patterson's book; but, in the main, the courses taught under 
the heading of jurisprudence in the United States are more critical, more 
sociological, and much more influenced by the early work of Roscoe Pound and 
of the work of the so-called realists in the 'thirties, than is so in England. 

There is a number of extremely valuable collec~ons of "readings in juris- 
prudence" published in the United States for the use of teachers in jurispru- 
dence. Such works are used for teaching by a sort of modified "case method".l 
So far  as this reviewer is aware, however, the only text book on jurisprudence 
published in the United States (in this century at  least) for law school purposes 
before Men and Ideas of the Law appeared, was Bodenheimer's Jurisprudence, 
which appeared in 1940. Professor Patterson has set out to supply what is 
clearly a felt need at  Columbia and, it is assumed, is a felt need at  many other 
American law schools. I t  must be emphasized at  the outset that his book is a 
students' tevt book. 

Professor Patterson has been claimed as a realist. Insofar as there is much 
evidence that the work of Dewey and of James has provided the framework for 
much of Professor Patterson's thinking, it is supposed that there was some 
ground for those claims. At the same time, throughout this book the author 
shows his attraction to a theory about law which can only he described as 
imperative; one which John Austin would have little difficulty in understanding. 

The book as it now appears is the result of more than a decade of experi- 
ment in conducting a course in jurisprudence. I t  is the product of some thirteen 
years of working with materials in class which have until now been used at  
Columbia in mimeographed form only. 

The broad structure of the book may be simply described. There are five 
parts, and the first and introductory part deals with questions of terminology. 
It is headed "The Province of Jurisprudence", and in it the author attempts to 
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