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minor point of difference is that the penalty is available on indictments for 
obscene libel as well as under the Act, whereas in New South Wales both 
obscene and blaspl~emous libel are included.28 Also, as a matter of evidence, 
the fact that a publication is marked with a distributor's name and address as 
required by the Act, throws upon him the onus of proof that he was not in fact 
the d i ~ t r i b u t o r . ~ ~  This is expressly stated to be the case in proceedings under 
the Acts of both States and it is assumed that on indictment for obscene, or for 
obcene and blasphemous libels, the onus of proof will lie upon the prosecution. 

J. A.  ILIFFE * 

EVIDENCE (AMENDMENT) ACT, 1954 

In 1931 a Committee of Judges was formed to consider the law of evidence 
and a report published recommending changes in the law. In  1938, in England, 
Lord Maugham, a former member of the Committee and the Lord Chancellor, 
secured the passing of a bill1 adopting the changes recommended by the Com- 
mittee. In 1954, the Parliament of New South Wales passed an Act2 closely 
following the pattern of the English Act and constituting several exceptions to 
the general rule regarding hearsay evidence. Some delay no doubt was desirable 
with a view to seeing the legislation in action, and observing the judicial inter- 
pretation thereof, but it is submitted that the delay of sixteen years in adopting 
the English legislation in New South Wales is mainly due to the slowness of 
operation of the law-reform machinery in this instance. 

The Evidence (Amendment) Act of 19543 changes the law by making 
admissible evidence which was not previously so, but nothing in the Act 
"prejudices the admissibility of any evidence which would apart from those 
amendments be admi~sible".~ Hence the Act is to be viewed as facilitating 
rather than hampering the reception of evidence, and is in line with the modern 
trend of making all reliable forms of proof admissible in an age where the 
congestion of court lists and the convenience of recording information by 
modern methods make many of the older rules of exclusion of evidence work 
unnecessary hardship in the proof of facts. 

Part I11 of the Evidence Act5 is amended by the insertion of several sections 
affecting the admissibility of documentary evidence. This part of the amending 
Act has the heading "Admissibility of Documentary Evidence as to Facts in 
Issue", but it is submitted that the Act is not restricted to proof of facts in issue, 
but extends to facts relevant to the issue and that the heading is not designed to 
distinguish between the two; and, indeed, no suggestion has been made in any 
of the authorities that the Act is so restricted. 

The new section 14 (B)B is limited in its application to civil proceedings 
without a jury, and so another factor is added for consideration by counsel 
when deciding whether to proceed with or without a jury in those jurisdictions 
where there is a ~ h o i c e . ~  The section provides that "In any civils proceedings 
. . . where direct oral evidence of a fact would be admissible, any statement 
made by a person in a document and tending to establish that fact shall . . . be 
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admissible as evidence of that fact"g provided that certain conditions are 
satisfied, that is to say 

(1) If the maker of the statement either- 
(a)  had personal knowledge of the matters dealt with by the state- 

ment, or 
(b)  where the document in question is, or forms part of a record 

purporting to be a continuous record, made the statement (insofar 
as the matters dealt with thereby are not within his personal 
knowledge) in the performhnce of a duty to record information 
supplied to him by a person who had, or might reasonably be 
supposed to have, personal knowledge of these matters.1° 

The Act states that the word "statement" includes any representation of 
fact whether made in words or otherwise,ll but this cannot properly be called 
a definition, and it has been held to include (a)  a statement in writing made 
to a police officer by an eye-witness since checked and signed by him,12 
(b)  depositions prepared by a Commissioner containing evidence given to 
him,13 (c) evidence given by a person since deceased but not signed or initialled 
by the deceased,14 but it does not include the transcript of the evidence of a 
person made by a reporter in previous proceedings.15 

It is submitted that the first case clearly satisfies the requirements of the Act 
for the person who made the statement "had personal knowledge of the matter 
dealt with"16 and was "recognised by him in writing as one for the accuracy 
of which he is responsible".17 The second case, it is submitted, falls within the 
clear words of the Act, being made "in the performance of the duty to record 
information supplied to"ls the person making the document. 

However, it seems difficult to reconcile the case of Bullock v. Borettlg with 
the words of the Act, for the document containing the statement was not made 
by a person who had personal knowledge of the matters dealt with nor made 
by a person in the performance of a duty to record information supplied to 
him, that is, unless information "supplied to" a court can properly have been 
said to have been supplied to the clerk or the presiding Magistrate. I t  should 
be pointed out that Lindley, L.J.,20 while conceding that there was some difficulty 
involved, admitted the document without argument on the point and the Court 
of Appeal in Barkway v. South Wales Transport C O . ~ ~  cast grave doubt upon the 
decision by holding that the transcript of evidence given in former proceedings 
and taken down by the court reporter was not admissible in the later case. 
Indeed, Asquith, L.J. in considering the case said that "though commanding the 
respect due to the learned Lord Justice who decided it sitting in the King's 
Bench Division (it) is not binding on this Thus it is submitted that 
Bullock v. BorettZ3 would not be followed and that the test to be applied to cases * 

where documentary evidence of former proceedings is sought to be put in 
evidence in later cases is, was the information supplied to and recorded by the 
court (if so the document is admissible), or was it merely information given in 
court and copied by someone not being the court.24 

When the document has been prepared by a person under a duty to record 
information supplied to him, the Act that that document must be 
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part of what purports to be a continuous record. The meaning of this phrase 
is not given in the Act, but it has been held that regimental records come within 
the p r o v i ~ i o n . ~ ~  On the other hand, the Judicial Committee of the Privy Council 
has said 

that without attempting to give a definition of "continuous record" it is 
sufficient to state that the mere existence of a file containing one or more 
documents of a similar nature dealing with same or similar subject-matter 
does not necessarily make the contents of the file a "continuous record" 
within the meaning of the section.27 

The Privy Council did not, however, take the opportunity of positively defining 
the term, and each case is therefore left to be decided on its individual facts.28 

These provisions enable the written statements to which they apply to be 
put in as evidence in their own right, and will be invaluable where lengthy 
technical or medical reports have been prepared, for all the person who prepared 
the document need do is identify it, and so the task of the expert who has 
forgotten or almost forgotten the detailed facts about which the report was 
prepared, will be made much easier. 

The maker of the statement must be called as a witness in the proceedings, 
but this is not necessary if he is dead, or unfit by reason of his bodily or mental 
condition to attend as a witness or if he is beyond the seas, and it is not 
reaonably practicable to secure his attendance, or if all reasonable efforts to 
find him have been made without success.29 In deciding whether or not a 
person is fit to attend a judge may act on the certificate of a legally qualified 
medical p r a c t i t i ~ n e r . ~ ~  Before this Act a medical certificate not verified by 
affidavit was not in strictness admissible at all, though it was often received 
without objection where there were no grounds for suspecting the good faith 
of the party producing it. The Act now changes this in civil cases without a 
jury and while the word "may' gives the Judge a discretion to refuse to act 
on the certificate, the authoritiess1 on this provision seem to support the view 
that a judge "ought to accept medical certificates . . . without affidavit~",3~ if the 
good faith of the party producing it is not doubted. 

The court may, "having regard to all the circumstances", order that the 
statements mentioned in subsection one above be admissibles3 without the 
attendance of the maker as a witness. This gives an exceedingly wide power 
to the court and has been used to get in documentary evidence where persons 
making the document would probably be overseas or where, if the document 
were not admitted in evidence, it would entail bringing a witness from another 
State or country, thus involving increased e ~ p e n s e . 3 ~  

Nothing in the Act renders admissible as evidence any statement made by 
a "person interested" at the time when proceedings were "pending" or "antici- 
pated" involving a dispute as to any fact which the statement might tend to 
e~tablish.3~ 

Who is a "person interested"? In Barkway v. South Wales Transport CO.~' 
Asquith, L.J. held that a person was interested whose reputation in his 
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