
COMMENT 

LEGAL EDUCATION AND PUBLIC RESPONSIBILITY t 

At least since July 4th, 1776, when Congress adopted Thomas Jefferson's 
draft of the Declaration of Independence, there has been a persistent belief 
among articulate Americans that it is both possible and proper to formulate 
fundamental principles, or at all events, accepted truths, by which human beings 
in their various corporate manifestations seek to justify themselves. Jefferson 
asserted that "a decent respect for the opinions of mankind" required this to 
he done, but it is likely that he thought as well that only by the self-examination 
that such an exercise requires could the reasons impelling a decision of magni- 
tude be ascertained. Be that as it may, American intellectuals have traditionally 
shown a great liking for embarking on soul-searching discussions with the 
object of framing statements of basic principles which can be used as guides 
to right conduct. This volume is a record of such an enterprise. With the finan- 
cial aid of the Ford Foundation, a Committee of the Association of American 
Law Schools held a conference in August, 1956, at the University of Colorado 
at Boulder. The Committee numbered twenty-two, all men. Most of its members 
were law teachers (two of them Catholic priests), but it included also two prac- 
tising lawyers, a philosopher-theologian, university president who is a doctor 
of medicine, and the secretary of the Fund for the Republic, himself a law 
graduate. The subject discussed was "The Education of Lawyers for their 
Public Responsibilities". The conference met daily, except on Sunday, for eight 
days, and addressed itself to an ambitious agenda. Beginning with an examina- 
tion of "Values Basic to a Free Societv". it wroceeded (in the words of the 

J ,  a 

agenda) to discuss the function of the legal profession in the protection of basic 
values; legal education and basic values; obstacles to the educative process; 
and train& the lawyer for his position of public trust. The final session was 
devoted to an endeavour to sum up the principal issues and viewpoints. A 
verbatim transcript was made of the discussions. 

Professor Stone had been invited to the conference as a special participant, 
and was later asked to prepare a systematic account of them for publication. 
This was the origin of the present book, which is obviously based on an exhaus- 
tive analysis and collation of the material contained in the transcript, supple- 
mented by an epilogue in which Professor Stone offers his own views of the 
cvnference and the viewpoints presented, and by additional statements from 
seven of the participants. The concluding appendix contains an experimental 
course, developed from the conference, and prepared by the chairman, Dr. 
Robert E. Matthews, of the College of Law, Ohio State University. 

'y A review article of Legal Education and Public Responsibility, by Julius Stone. 
Association of American Law Schools, 1959. xiii and 430 pp. with Index. 
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It  has been said that the characteristics of the classical professions-the 
Ministry, Law, Medicine and Teaching-were a recognition of the primary 
importance of unselfish public service, a dedication to the mastery and use of a 
body of learning worthy of study at University level, an organizational con- 
science based on a test of fitness, both as to competence and character, and a 
subjection to discipline. That these are the desirable characteristics of the pro- 
fessions, classical b r  otherwise, may be unquestionable, but it is not merely 
unwarranted scepticism to doubt that constant devotion to the public interest 
has commonly been dominant in any of them. Certainly the numerous critics 
of the legal profession have not regarded it as noteworthy for unselfish public 
service. The advocate has been the constant butt of savage derision. Swift called 
advocates "men bred up from their youth in the art of proving, by words 
multiplied for the purpose, that white is black, and black is white, according as 
they are paid2'.l Macaulay, himself a member of the Bar, questioned in his 
Essay on Bacon 

whether it be right that a man should, with a wig on his head, and a band 
round his neck, do for a guinea, what, without those appendages, he would 
think it wicked and infamous to do for an empire; whether it be right 
that, not merely believing but knowing a statement to be true, he should 
do all that can be done by sophistry, by rhetoric, by solemn asseveration, 
by indignant exclamation, by gesture, by play of features, by terrifying 
one honest witness, by perplexing another, to cause a jury to think that 
statement false. 
These criticisms mav be overstated. but there is no doubt that thev are 

pretty much in harmony with the attitude of the common man. We of the pro- 
fession can see that the public's attitude is based on a failure to understand 
what is the role of the advocate, and the essential purpose he serves, but such 
matters are by no means plain to the laity. But it is not only the advocate who 
is the target of animadversions; lawyers generally are viewed with suspicion 
bordering on distrust. To many of the community they are the advance p a r d  
of conse~vatism, the preserversof property right; at the expense of justice, the 
defenders of things as they are and the opponents of things as they ought to 
be. The popular attitude is unjust, for lawyers as men are no worse than any 
other section of the community, and it is probably as unfair to identify them 
with the unsatisfactory features of the legal system controlling the community 
and its affairs, as it would be to blame the medical profession for the ailments 
and diseases it essavs. with indifferent success. to cure or alleviate. After all, , , 
the law is an auxiliary science concerned ~r imari ly  with the preservation of 
order and stability, and the legal system at any given time will embody the 
assum~tions and reflect the standards of the dominant elements of the societv 
it is designed to serve. 

Yet there may be more than we may care to admit to the assertion that 
immersion in the day-to-day practice of the law, as distinct from a legal 
training as a preparation for other pursuits, is inimical to the development of 
a broad and socially progressive approach to human problems. Of those 
whose fame has survived in modern English history, there comes to mind 
the name of only one man who, practising the law as his daily occupation, 
was vet concerned with the relief of human miserv, and the ~ u r i t v  of whose 

A .  

motives was generally acknowledged. He was Sir Samuel Romilly, of whom 
Augustine Birrell wrote: 

Among the many brilliant lawyers, who have, like birds of passage, flitted 
through the House of Commons, usually on their way to what they thought 
to be better things, I know but one of whom I could honestly say "May 
my soul be with his". I refer to Sir Samuel Romilly, the very perfection, in 

'Gulliver's Travels, A Voyage to the Houyhnhnms, c. v. 
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my eyes, of a lawyer, a gentleman, and a member of parliament whose 
pure figure stands out in the frieze of our parliamentary history like the 
figure of Apollo amongst a herd of satyrs and goats.2 
These reflections were set in train by Professor Stone's candid account of 

the difficulties that beset the members of the conference. He points out that 
two questions dominated the conference from the beginning; the first, are 
there any basic values to which lawyers in their activities must always remain 
committed? and the second, if there are, what are they? It was necessary to 
find answers to these questions if the conference was to arrive at acceptable and 
practicable conclusions concerning the problem committed it to it, which was 
to discover the ways in which students should be educated by law schools for 
the discharge of their public responsibilities as lawyers when they bring their 
legal training to the service of their communities, local and national. The 
announcement of the conference stated there were "three main points of focus. 
One of them is the public nature of the lawyer's responsibility. Another is the 
method by which the law schools can develop in their students the knowledge 
and moral resolution essential to the performance of this responsibility. A third 
is the appropriate procedure by which the conclusions of the conference may 
be effectively brought to the attention of the law faculties". 

Whether the problem is expressed in the language I have used or that 
employed by the announcement, the phrasing is replete with semasiological 
difficulties and ambiguities. "Responsibility" is a chameleonic word; at one 
point of a discussion it implies a characteristic peculiar to the individual, at 
another a characteristic imputed to him, whether or not he has it in fact, and 
at a third a philosophical concept of general application. Professor Stone recog- 
nises that the phrase "public responsibilities of lawyers", though apparently one 
concept, really embraces a number of different and even conflicting notions. 
He observes (and the italics are his), "the notion of 'responsibilities' was taken 
by the members of the conference to imply, not merely actual authority in 
making decisions, but also ,(and even more) that this authority should be well 
exercised, that the decisions should be wise and commendable decisions". It is 
no matter for wonder, therefore, that the participants found themselves unable 
to formulate explicitly their agreement upon essential aspects. There were 
three major approaches to the fundamental question, what are the obligations 
of lawyers in respect of the basic values of American society. One was that the 
dignity and sanctity of human personality are the mainspring of the American 
legal and political system and that this concept supplied the thread to guide 
lawyers through the labyrinth of social complexities. Another was that lawyers 
are (or should be) the conservators of the forms of social order, guarding 
them against harmful activities, and ever zealous to improve them. The 
third was the Catholic viewpoint, by which the lawyer's role is to be deter- 
mined by ascertaining his duties to God, to his fellow men, and to society, 
in the light of divine and natural law. 

Professor Stone records that none of these approaches gained general 
explicit acceptance, though it may well have been that "the participants sensed 
a sufficient consensus on the minimal values to acknowledge their reality and 
meaning, even when they could not accept any particular formulation of them". 
In these circumstances it was to be expected that, despite the honesty of the 
participants and the acuteness and subtlety of their contributions, the problem 
committed to the conference should remain as bafflingly vague at the end as 
it was at the beginning. The only resolution adopted recognised this; it was in 
these terms : 

In view of the desire of the Committee (Special Committee of the Associa- 
tion of American Law Schools on Education for Professional Responsi- 

Miscellanies (1902) 228. 
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bility) in charge of this Conference for suggestions as to programs that 
give promise of contributing to the furtherance of the purpose for which 
this Conference was called, the participants make the following suggestions: 

We note the consensus among us as to the need for further exploring 
effective methods of maintaining and developing in law students and 
lawyers an awareness of their public responsibilities both as practitioners 
and as citizens. We also note among us a diversity of emphasis and 
approach to these tasks that has much enriched our discussions. 

We believe it of importance that competent faculty members who are 
desirous of exploring or adapting new methods of approach to these tasks 
be invited and encouraged to engage in a period of active experimentation, 
choosing for this purpose such emphasis and method as seem to lead us 
to expect that these experiments will embrace activities within the law 
schools and also in various forms of contact with the problems of prac- 
titioners and with legislative, administrative, judicial and other public 
problems, with the object of fostering a moving sense of participation in 
efforts to solve these problems. 

Further, we believe that the potential importance of the results of 
various experiments is so great that faculty members who are interested 
in carrying them on should be encouraged, even to the extent (if the 
faculty so wishes) of some relief from teaching duties. 

Experimentation of this type may in some instances require additional 
financial support, and we therefore suggest that the Committee explore 
ways of assisting schools whose plans towards the above objectives seem 
to require additional financial resources. 
This resolution may seem a disappointingly small formal outcome from 

so learned a conference. Yet there is substance to Professor Stone's claim that 
the conference was not a failure. It was a gallant and ambitious and per- 
servering attempt to weigh imponderables and define indefinables by men of 
capacity who were genuinely anxious to improve the quality of the legal 
profession's contribution to the public weal. This book itself is the valuable 
product of an accomplished legal scholar's dedication to the task of elucidating 
the desirable role of the lawyer in society, and it was the conference that 
made it possible. Professor Stone has ~erformed an extraordinarily difficult 
assignment with industry and great skill, and his account and interpretation 
of a highly unusual and important discussion should serve as the starting point 
for all future examinations of this problem. 

Although the conference was concerned immediately with American 
problems, those problems are not confined to the United States, and the work 
is highly relevant to the existing state of affairs in Australia. In  many respects 
the American legal profession differs markedly from its counterparts in British 
communities, and the extent and kind of its participation in political, social 
and economic activities may be greater and more significant. There are enough 
likenesses, however, to make a discussion of problems fundamentally affecting 
it of common interest. For example, there is much that ought to have local 
application in this passage from Professor Stone's introductory  observation^.^ 

The anxiety of professional groups as to the adequacy with which their 
members recognize, assume and discharge their "public responsibilities" 
has, no doubt, a complex origin. In part, no doubt, it continues the drive 
for higher standards of performance which is as old as the Hippocratic 
oath and the learned professions themselves. In part, it may spring from 
a new class-consciousness among those in whose hands the complexities 
of modern science, technology and government increasingly  lace vital 
powers of decision: it bears the aspect of an oblique search for a title to 

Pp. 15-16. 
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legitimatize these powers. In part, too, it may be a reflection of a sense 
of guilt and shortcoming in face of the challenge of modern totalitarianisms, 
and of the deep resentments with which history confronts the West in its 
relations with other peoples. And no doubt, with scientific professions, it 
springs also partly from a will to escape the schizophrenic quandary of 
the professional inventors of the great instruments of modern destruction, 
to prevent the results of activity from running so far ahead that the mind 
and conscience cannot follow them. 

All this is additional to the apprehension in some professions that, if 
public relations fall below a certain-level, the profession's~position and privi- 
leges in the community will be threatened. As was said at this Conference, if 
lawyers are going to forget about everything except the pocketbook, they 
will find their sphere invaded by Public Defenders in addition to Public 
Prosecutors; judicial jurisdiction will be taken away by dissatisfied voters 
acting through the legislatures; prejudice against lawyers in administrative 
agencies will increase even when they are manned by lawyers. Nor, as 
one participant said, is this professional self-injury any less grave because 
it also carries with it a serious threat to the rights of individuals by the 
failure of the system of private, individual, legal representation. 
Criticisms that in Australia. from the citadel of a protected occupation, 

lawyers have generally concerned themselves too much with the pursuit of their 
craft and its financial rewards, and not enough with awakening and informing 
the public conscience upon vital legal questions, appear to have more than a 
little validity. If what is needed in a democracy is sound information upon 
matters of public concern, one may be disposed to join with Dr. Peter Brett, 
in his review of this work: in questioning whether the repressive rules that 
preclude a barrister in Victoria from contributing under his own name and 
professional description to the discussion of legal problems through the media 
of mass communication are in the public interest. Indeed, it may be thought 
that the prohibition evinces a timorous conservatism that is not in the 
profession's interest, either. 

In reading this volume, however, I confess I was occasionally oppressed 
by a feeling that there was something unreal about the task undertaken by the 
conference. Prominent in the discussions was what was called "the pervasive 
approach" to the complexities of legal teaching, a method involving "incidental 
comment on ethical considerations within the regular law courses, bringing out 
the ethical presuppositions in the discussions of the cases, the private and the 
public implications of the handling of cases, and the points at which ethical 
judgments enter into the interpretation of law"! But the minds of law students 
are largely the product of the educational and social systems that condition them 
from their early years, and their receptiveness to ethical propositions depends 
in great measure upon this conditioning. There is point as well as poignancy 
in the utterance of the philosopher-theologian, the late Dr. Edwin Aubrey, one 
of the two participants who were not lawyers. Speaking of his students, he 
observed, "if I ask them how they would ever explain the Hebrew prophets and 
their ethical message on the basis of conformity to the group, unfortunately, 
the question does not elicit any response, because most of them have never 
heard of the Hebrew prophets". 

My feeling that the conference's search for a definition or description of 
basic values to be accepted and acted upon by Iawyers, as an essential prelude to 
the task entrusted to it, was unreal in the present context of affairs, springs 
from a belief that law students and legal practitioners take on the coloration 
of the society of which they are members. If a community is largely dominated 

'2 Melbourne University L.R. 569. 
Pp. 245-%. 
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by what might be called a huckster outlook, with financial gain as its impelling 
force and material ~ossessions as its badge of success. it will have a huckster " 
morality, which is no morality at all, but only a bag of cunning catchphrases 
hopefully devised to conceal dubious practices. It appears unhappily obvious 
that, at this stage of human development, material prosperity and high moral 
standards are rare and ill-assorted companions, and an urgent problem con- 
fronting Professor Galbraith's "Affluent Societies", is to recover the sanity of - 
the ancient Greeks, who, Zimmern has assured had overcome the wild 
passion of the child or the savage for "too much", desiring riches only when 
they had convinced themselves that riches were necessary to social well-being. 
When a sufficiently influential section of the modern community (on past 
experience, the upper divisions of the middle class) recovers and applies this 
wisdom, acceptance of moral standards will be more general, and the dominant 
ethical outlook will pervade the professions (for the blight has fallen on all), 
and they will then not only proclaim but practise their adherence to tenets of 
responsibility based on and conforming to those general standards. 

With a view to hastening the arrival of that happy day, it is to be hoped 
there will be more conferences such as that described so adequately by Professor 
Stone, and that they will not be confined to the United States. The postulates 
of the Boulder Conference were that all was not well with the American legal - 
profession, but that rational discussion designed to achieve better methods of 
legal education, and thus higher standards within the legal profession, could 
help to right it. Discouragingly slow though the process may seem, the real 
hope for general improvement does lie in education, beginning at the earliest 
level, continuing through the professional courses, and pursued with even 
greater vigour and genuine appreciation amid the pressures of daily occupa- 
tions. In a community where the daily flight from reality is achieved through 
the hypnosis of the television screen, it may seem brash to suggest that Scott's 
Lawyer Pleyde117 may have been a man of sense and penetration, but his thesis 
is worth recalling. 

. . . the library was . . . a well-proportioned room, hung with a portrait 
or two of Scottish characters of eminence, by Jamieson, the Caledonian 
Vandvke, and surrounded with books, the best editions of the best authors, . . 
and, in particular, an admirable collection of classics. 

'These,' said Pleydell, 'are my tools of trade. A lawyer without history 
or literature is a mechanic, a mere working mason; if he possesses some 
knowledge of these, he may venture to call himself an architect.' 

J. V. BARRY." 

"Alfred Zimmern, The Greek Commonwealth (5 ed., 1952) 226. 
'Sir Walter Scott, Guy Mannering, c. 37. 
* The Honourable Sir John Barry, a Justice of the Supreme Court of Victoria. 




