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him to reconcile the Elder, Dempster Case and the Midland Silicones Case on 
the basis that such consent could be seen to exist in the Elder, Dempster Case 
but not in the latter case. It is interesting to note that both Lord Denning and 
Kitto, J., whilst recognizing the possibility of such a defence, held that the 
required assent did not exist on the facts before them. 

However, Lord Denning held that the owner was bound by the terms of 
the bailment, and that gave the defendants a valid defence. 

This argument bows to commercial convenience and recognizes the fact 
that if one contracts with a named person frequently that person will sub- 
contract with others to carry out the obligations cast upon him by the main 
contract. In these circumstances where all the parties concerned are aware that 
this will happen, if one party agrees to exempt the other from liability he 
ought to be regarded as having agreed to exempt those who he knows will 
carrv out the actual work that is to be done. 

The present state of the law in this field cannot be regarded as very satis- 
lactory, for whilst on the one hand there is a re-assertion of the bald principle 
of privity of contract laid down in Tweedle v. Atkinson, nevertheless its 
re-assertion has been brought about through judgments which do not satis- 
factorily explain the exception to the rule which has been alleged to exist. Thus 
the actual authority of the Elder, Dempster Case today is uncertain. We are 
left with a decision of the House of Lords which should be regarded as binding 
and yet the House of Lords in a subsequent case has refused to give it any 
operation outside the very exceptional facts of the case itself. This practice 
of explaining away decisions that are theoretically binding by reference to their 
facts is one which is inconsistent with the development of a coherent legal 
system. While it is recognized that cases do occur which are sui generis, where 
they occur the courts should specify what are the facts that set a particular case - .  
apart from the ordinary cases. 

Some comfort can be derived from the fact that the three common law 
jurisdictions are in agreement-which must lead to a degree of certainty in 
commercial transactions. Indeed, after the long negotiations leading to the 
Hague rules, it would be unfortunate if the courts of the several nations 
interpreted them differently. But this apparent consistency may be illusory. 
It may disappear when the possible exceptions, suggested in the judgments in 
the three courts, are explored more carefully. In particular it might be predicted 
that there will be more discussion of the volens principle discussed by Kitto, 
.J. and Lord Denning. For the result reached by the House of Lords in 
Allidlands Silicones Ltd. v. Scruttons Ltd. is hardly consistent with the expecta- 
tions of the parties and may, in fact, cause considerable commercial incon. 
venience because of the difficulty of allocating liability in transactions where 
rlumerous parties are involved. 

R. T .  HALSTEAD,  Case Editor-Third Ypur S t l l de~~ t  

STATUTORY PROVISIONS CONCERNING RESTRICTIVE COVEIVANTS 

PIRIE V. REGISTRAR-GENERAL 

Our cities are changing and the changes are apparent to us all. Where 
once there was a row of terraced houses, there now rises a multi-storey block 
of home units. The childhood homes of our parents have been replaced by grey 
factories. The corner shop is now a massive suburban shopping centre. Young 
city workers bllild their homes in areas where not so long ago only the 
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occasional farmhouse intruded on the landscape. Clearly many of these changes 
could not have been foreseen by our grandparents or even our parents. As 
evidence of this we have the many restrictive covenants with which they 
burdened their land and which are now causing headaches for the land " 
developers and the courts. The covenant must be modified or extinguished or 
declared unenforceable if it is not to stand in the way of progress. On the 
other hand it must remain enforceable if we are to have protection against 
our neighbour who wants to build a house of wood instead of stone or who 
wants to step from the fronl door on to [he footpath rather than walk the 
atipulated twenty or thirty feet. 

The law concerning resrictive covenants was never clearcut and straight 
forward and the legislature found the need to include provisions concerning 
these covenants in the Conveyancing Act. In recent years, because of the changes 
referred to above, there has been considerable litigation in this field and the 
statutory provisions have been among the objects of attention. Unfortunately, 
the result has not been to clarify the law. Many conflicting opinions have been 
expressed in the judgments handed down. Differing points of view have 
engendered lengthy discussions in law journals. In  this case note, it is intended 
to discuss in detail the most recent High Court decision concerning restrictive 
covenants, Pirie v. Registrar-Genera1.l The judgments of the various members 
of the Court in this case illustrate the complexity of the law of restrictive 
covenants. I t  is contended that the Court failed to accept opportunities to clarify 
some aspects of this body of law. In fact, the conflicting views expressed have 
made some difficult areas even more obscure. 

Pirie's Case arose from the refusal of the Registrar-General to cancel a 
notification of a covenant on certain Certificates of Title. The notification had 
been entered on earlier Certificates of Title upon the registration in 1919 of a 
transfer containing the covenant. Later transfers of the property had caused 
new Certificates of Title to be issued and the notification had been carried on 
to these new Certificates. The grounds given by the Registrar-General for his 
refusal to cancel the notification were as follows: 

The notification relates to restrictions arising under covenant as to the 
user of the land comprised in the said Certificate of Title within the 
meaning of Section 88(3) of the Conveyancing Act, 1919, as amended, 
and I am not satisfied that such restrictions have ceased to affect the 
said land. 
Following this refusal a summons, requiring the Registrar-General to 

substantiate and uphold the ground stated, was issued by the registered pro- 
prietors under Section 121 of the Real Property Act. This application was dis- 
missed by Jacobs, J.3 who held that the procedure by way of summons under 
Section 121 was inappropriate in the circumstances of the case. However, he 
did consider the grounds on which the Registrar-General based his refusal to 
cancel the notification. He found that the Registrar-General had not had power 
lo enter the notification in question on the title in 1919.3 

On appeal4 the decision of Jacobs, J. on the point of procedure was 
reversed by the High Court by a majority of three judges to two. A declaration 
was made that the Registrar-General had not substantiated and upheld the 
crounds of his refusal to cancel the notification and the matter was remitted 
to the Supreme Court for any further proceedings that might be necessary. 
The remission was made because the question of whether the notification 

' (1962) 36 A.L.J.R. 237. 
' R e  Pirie and the Real Property Act (1961) 79 W.N. (N.S.W.) 701. 
' Id .  at 705. 
' Pirie v. Registrar-General, supra. 
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should be removed affected the rights of third parties and the proceedings 
which had taken place were therefore inappropriate for a final determination 
of the issue. On the resulting application under Section 89  of the Conveyancing 
A.ct, 1919-1954, a case was made out for the extinguishment of such restriction 
(if any) as arose under the covenant in question and an order was made 
a~cordingly .~  

I. THE MAJOR CONFLICT OF OPINION 

Section 88 ( 3 )  ( a )  of the Conveyancing Act, 1919, provides: 
The Registrar-General shall have and be deemed always to have had 
power to enter in the appropriate folium of the register book relating to 
the land subject to the burden of a restriction, a notification of the 
restriction. . . . 

The effect given to this subsection has varied from one judge to another, 
Pirie's Case being the most outstanding example of this perplexing tendency. 
To which types of restriction does the subsection refer? What are the require- 
ments which the restriction must fulfil before it can be noted on the appropriate 
folium of the register book? 

'4. The restriction must subject land to a burden. 

This requirement is clear from the wording of the section. However, it is 
difficult to determine the meaning of these words in particular cases. 
(1) At general law. 

Equity allows the burden of a covenantqo run with land provided certain 
conditions are fulfilled. The conditions are that the covenant must be negative 
in substance7 and must protect (that is, benefit) the land retained by the 
co~enan tee .~  Its burden must also be intended to run with the land of the 

Each covenant complying with these conditions falls within one of the 
following classes of covenant:*O 

(a )  a covenant the benefit of which is annexed to the land of the 
covenantee by language; 

( b )  a covenant the benefit of which is not annexed to the land of the , , 

covenantee but is capable of assignment with i t ;  and 
(c)  a covenant the benefit of which is annexed to the land of the 

covenantee by virtue of a common building scheme. 
(2)  After 1st July, 1920. 

The Conveyancing Act, 1919, came into operation on 1st July, 1920 and 
Ly Section 89(1 )  (now Section 8 8 ( 1 ) )  formalities necessary to create 

' (1964) 37 A.L.J. 296. 
'Where in this casenote reference is being made to the general law on this subject 

the word "covenant" will be used because that is the word normally used by the courts 
in this connection. I t  is also the word employed by the draftsman in s.89 of the Convey- 
p c i n g  Acb, 1919. The present s. 88 replaced and extended s. 89 in 1930. It includes 
restrictions" as to the user of land arising "otherwise" than by covenant and thus has a 

wider ambit than the previous section. In referring to the law concerning s.88 the writer 
will accordingly use the word "restriction". 

Tulk v. Moxhay 2 Ph. 774; 41 E.R. 1143; Haywood v. Brunswick Permanent Building 
S o c i ~ t y  .(I8811 8 Q.B.D. 403. 

Mzlbourn v. Lyons (1914) 2 Ch. 231; London County Council v. Allen (1914) 3 K.B. 
642 esp. at 654. 

' R e  Fawcett and Holmes' Contract (1889) 42 Ch. D. 150. 
10 This classification is similar to that adopted by Jacobs, J. in Re  Pirie and the Real 

Property Act, supra at 703 and by Kitto, J. in Pirie v. Registrar-General, supra a t  240. 
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covenants effective to subject land to a burden which would run with the 
land were enacted. This section wrovided that: 

No purchaser of any land shall be affected by any covenant restrictive of 
the use of the land contained in any instrument coming into operation 
after the commencement of this Act unless the instrument containing such 
covenant clearly defines-(a) the land to which the benefit of the 
covenant is intended to be appurtenant; and (b)  the land which is to 
be subject to the burden of such covenant; and (c) the persons (if any) 
by whom or with whose consent the covenant may be released, varied or 
modified. 

I t  is difficult to assess the effect of this section because most subsequent cases 
have concentrated on the effect of the present Section 88(1 )  which replaced 
Section 89(1) in 1930. 

Clearly Section 89(1)  would not have affected the enforceability of 
covenants falling within class (a)  abovementioned because the conditions which 
the general law requires to be fulfilled before a covenant of this class can exist, 
are more stringent than the formalities laid down in Section 89(1) .  The 
general law is that the benefit of a restrictive covenant is only annexed to land 
of the covenantee by language if ( i )  the land of the covenantee is sufficiently 
definedl1 and (ii) is capable of being benefited by the covenant at the time 
when it is imposed12 and (iii) there is an intention to annex the benefit to the 
land.13 This intention is found if the covenant is expressed to be for the benefit 
of the land or is expressed to be made with the covenantee in his capacity of 
owner of the land.14 

The position is not as clear concerning covenants of class ( b ) .  Kitto, J. 
in Pirie's Case refers to the controversy as to whether such a covenant is only 
created if the instrument containing it defines the land with which it can be 
assigned.15 If such a covenant can, apart from questions as to form, be created 
without identifying the land with which it can be assigned, then Section 89(1) 
would probably have operated to prevent a covenant of this class affecting 
purchasers and thereby effectively burdening the land unless, in the particular 
case, the instrument did "clearly" define the land to which the benefit of the 
covenant was intended to be appurtenant. 

However, the position may be even more complicated. With covenants of 
the second class is there ever an  intention that the benefit of the covenant be 
appurtenant to land? A court faced with this question might decide that the 
word "appurtenant" is equivalent to the word "annex". According to Hargreaves 
and Helmore,16 a covenant may fall within class (b)  where there is an 
intention to annex the benefit of the covenant to the land of the covenantee but 
the covenant fails to fulfil one or more of the other requirements which would 
bring the covenant within class (a) .  

Even greater doubts shroud the question of the effect of Section 89(1)  

- - 

'Marquess of Zetland v. Driver (1939) Ch. 1. 
"Marquess of Zetland v. Driver, supra. 
la Renals v. Cowlishaw (1878) 9 Ch. D. 125; Rogers v. Hosegood (1900) 2 Ch. 388; 

Miles v. Easter (1933) 1 Ch. 611 esp. at 621; Sutton v. Shoppee (1964) N.S.W.R. 122 
esp. at 128. 

''Rogers v. Hosegood, supra; Drake v. Gray (1936) Ch. 451 at 466. 
"Supra, at 240. This controversy continues. Kitto, J. referred to Miles v. Easter (1933) 

Ch. 611 and Newton Abbott Co-operative Society Ltd. v. Wilkinson & Treadgold Ltd. 
(1952) Ch. 286 and mentioned that learned writers have supported the opinion of Bennett, 
J. in 'the former case. However, in a more recent decision, Wilberforce, J. went further 
than Bennett, J. in stating that the situation of the land to be benefited can be "shown 
by evidence dehors the deed, and that a broad and reasonable view may be taken as to 
the proof of the identity of the lands". (Marten v. Flight Refuelling Ltd. (1962) Ch. 115 
at I!!). 

An Introduction to the Principles of Land Law (New South Wales) (1963) at 120. 
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on a covenant the benefit of which is annexed to land by virtue of a common 
building scheme. Is such a covenant contained in an "instrument"? If not, can 
it be said that Section 89(1)  did not apply to it at  all because it only applies 
to "covenant . . . contained in any instrument"? If a covenant, the benefit 
of which was annexed to the protected land by virtue of a common building 
scheme, were created by an instrument, could it ever comply with the require- 
ments laid down by Section 89(1)  ? 

In the leading case on the doctrine of the common building scheme, 
Elliston v. Reacher," each conveyance of a portion of the subdivision contained 
a covenant by the purchaser to observe and perform the restrictions and 
covenants contained in a deed which had been engrossed, dated and stamped 
hut which had never been executed by anyone. Parker, J. held that the effect 
of each conveyance was to subject the land conveyed to the restrictive 
covenants. However, he found it necessary to refer to extrinsic circumstances 
and to formulate the doctrine of the common building scheme before he could 
decide whether in the particular case the benefit of the covenants had been 
annexed to land so as to enable successors in title to the original purchasers 
of that land, to enforce the covenants. 

Dr. Helmorela argues that in a situation such as that involved in Elliston 
v. Reacher where it is necessary to invoke the common building scheme doctrine 
to enable someone to enforce a covenant, that covenant cannot be said to be 
contained in an instrument. Section 89(1 )  could not therefore apply to the 
covenant. This argument can be stated even more strongly than Dr. Helmore 
has stated it, if Mr. Baalmanl9 is correct when he says that a building scheme 
affecting land may exist even though there is no covenant contained in the 
conveyance of the particular lot. 

However, Mr. Baalman has also said that it may be that "in New South 
Wales a common building scheme finds no place at all in the law of real 
property whether the subdivision has been made after 1920 or b e f ~ r e " . ~  This 
statement receives some support from Windeyer, J. who says that "in some 
cases since 1920 the doctrine of the common building scheme will not of itself 
suffice to sustain in New South Wales a restrictive covenant whether under the 
Real Property Act or under common law".21 Both Mr. Baalman and Windeyer, 
J. thus assume, contrary to Dr. Helmore's argument, that Section 89(1 )  applies 
to covenants of class (c) .  Taylor, J. also is of this opinion as he says that 
Gection 89(1 )  applies "to all restrictive covenants whether obtained as part 
of a common building scheme or not".22 
(2 )  After 1st January, 1931. 

The present Section 88(1 )  was substituted in the principal Act by the 
Conveyancing (Amendment) Act 1930. Section 88 (1) applies only to covenants 
coming into operation after the commencement of that Act on 1st January, 
1931 and provides: 

. . . a restriction arising under covenant or otherwise as to the use of any 
land the benefit of which is intended to be annexed to other land, con- 
tained in an instrument coming into operation after such commencement 

IT (1908) 2 Ch. 374. The decision of Parker, J.  was approved by the Court of Appeal 
( (1908) 2 Ch. 665). 

""The Common Building Scheme and Stastutory Provisions" 37 A.L.J. 81 at 83. 
Dr. Helmore only refers to the present s.88(1) but his argument is just as applicable to 
the former section, s.89(1). 

Is "Restrictive Covenants (N.S.W.) Common Building Schemes" 22 A.L.J. 71. Cf. 
Knight v. Simmonds (1896) 2 Ch. 294. 

*Id .  at 72. 
'Pirie v. Registrar-General, supra, 248. 
" I d .  at 243. 
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(that is, 1st January, 1931), shall not be enforceable against a person 
interested in the land claimed to be subject to the . . . restriction, and 
not being a party to its creation unless the instrument clearly indicates. . . . 

The requirements to be indicated are similar to those listed in Section 89(1) 
of the earlier Act. 

In Pirie's Case the main conflict of opinion concerned the effect of the 
words "a restriction . . . the benefit of which is intended to be annexed to 
other land". The extreme view was presented by Kitto, J. with whom Owen, J. 
concurred. They maintained that no intention to annex a benefit could be 
shown unless the instrument containing the restriction in fact by its language 
annexed the benefit of the restriction to the land retained by the covenantee. 
With this view Taylor, J. and Windeyer, J. disagreed. Menzies, J. remained 
non-committal. However Jacobs, J. in the Supreme Court hearing appeared to 
favour the view propounded by Kitto, J. 

What is the effect of Section 88(1)  on the three types of restriction which 
at general law subjected land to a burden which ran with the land? 

There is no question that a restriction falling within class (a)  will be 
enforceable against persons interested in the land subject to the restriction 
and not parties to its creation. It will come within the description of the 
restrictions to which Section 88(1 )  applies and will in fact comply with the 
formalities required by Section 88(1 ) .  It is more difficult to determine the 
effect of Section 88(1 )  on restrictions of classes ( b )  and (c) because the 
section can be construed in different ways. A narrow construction of Section 
88(1 )  would involve saying that Section 88(1 )  only relates to the enforceability 
or otherwise of a particular type of restriction, which it describes. This would 
be "a restriction . . . the benefit of which is intended to be annexed to other 
land contained in an instrument coming into operation after such commence- 
ment (of the Act)". Since a restriction of class ( b )  need not always be a 
restriction "the benefit of which is intended to he annexed to other land" it 
may not fall within the description of restrictions to which Section 88(1 )  
applies. Therefore Section 88(1 )  may in the particular case have no effect on 
its ellforceability which would be determined according to the general law. 
A similar line of reasoning would lead to the conclusion that restrictions of 
class (c)  are not affected by Section 88(1 ) .  Firstly if one accepts the con- 
struction of the words "the benefit of which is intended to be annexed to the 
other land" which was propounded by Kitto, J., then restrictions of class (c)  
will not fall within the description of the restrictions to which Section 88(1)  
applies. Secondly, if Dr. Helmore's argument is correct. it would appear that 
restrictions of the type referred to in Elliston v. Reacher are not affected because 
they are not "contained in an instrument". 

The alternative construction of Section 88 (1)  does not limit its application 
to a particular type of restriction. The section is taken to limit the enforceabiIity 
of all restrictions as to user of land. As regards those the benefit of which is 
not intended to be annexed to other land or which are not contained in instru- 
ments the section by implication means that they cannot ever be enforceable 
against persons not parties to their creation. As regards any other restriction 
the benefit of which is intended to be annexed to other land and which is 
contained in an instrument, it may be enforceable against persons not parties 
to its creation, but only if it complies with requirements (a)  to (d)  of 
Section 88 ( 1 ) .  

The various authorities are divided on which of these constructions to 
accept. Among those favouring the first construction are Jacobs. J. and Dr. 
Helmore. Jacobs, J ,  states quite definitely that "Section 88(1 )  is limited in its 
operation to restrictions the benefit of which is intended to be annexed to 
other land; that is to say. it does not purport to deal with restrictions tlhich 
might be valid because the benefit of them is capable of express assig~~ment 
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or simply because they arise under a common building scheme".28 Dr. Helmore 
bases his article24 on this same construction. 

The views of Taylor, J., Windeyer, J. and Mr. BaalmanZ5 are contrary 
to those expressed by Jacobs, J. and Dr. Helmore. They construe Section 88(1)  
as applying to all restrictions as to user of land and state that, if the formalities 
required by the statute are not complied with, the restriction failing to comply 
is not enforceable against persons not parties to its creation. 

B. Are there other requirements which the restrictions referred to in 
Section 88(3)(a) must fulfil? 

The conflict concerning the construction to be given to Section 88(1)  
directly concerns restrictions as to user of Old System land. In relation to 
land under the provisions of the Real Property Act, the position is complicated 
still further by the differing views concerning the effect of Section 88(1)  on 
the construction of Section 88 (3) (a) .  Is the construction of Section 88 (3) (a)  
affected by Section 88(1)  ? If so, to what extent? 

Kitto, J., Windeyer, J., Owen, J. and Jacobs, J. take the view that the 
construction of Section 88(3)  (a),  and in particular of the word "restriction", 
is determined by Section 88(1) .  "Section 88(3) . . . relates only to a restriction 
of the same kind as that to which sub-section (1) of the same section is 
directed, that is to say, a restriction (as to the user of land) the benefit of 
which is intended to be annexed to other land." "Therefore . . . the Registrar- 
General is deemed to have had power to note only a restriction having two 
attributes. First it must be a restriction as to the user of land, the benefit of 
which was intended to be annexed to other land; and secondly at the time 
the notification was entered on the register the land to which the entry related 
must have been in fact subject to the burden of the r e s t r i c t i~n . "~~  

The judgment of Taylor, J. is vague at this point. He appears to say that 
the only requirement for a restriction to be open to notification by the Registrar- 
General is that it should burden the land, but that, in fact, the only restriction 
which could ever burden the land (whether created before 1920 or at any 
time thereafter) would be a restriction the benefit of which was intended to be 
annexed to other land. If this is a correct interpretation of what he is saying 
then he would disagree with the aforementioned judges on the construction 
of Section 88 (3 ) .  

The remaining judge, Menzies, J., bases his judgment on the view that 
Section 88(1)  and Section 88(3)  are to be construed separately. Since Section 
88(1) only applies to certain restrictions, namely, those created after 1930, it 
could not affect Section 88 (3)  which applies to restrictions created before and 
after 1930. Therefore in his opinion we only need look to Section 88(3) to 
determine the requirements which restrictions must fulfil to come within 
Section 88(3)  (a) .  The only stated requirement is that the restriction must 
subject land to a burden but by implication from Section 88(3)  (b) the 
restriction must also be created by an instrument. 

It is important to note the various reasons given by the judges for the 
particular constructions they adopt. Kitto, J., is anxious to limit the kinds of 
restrictions to which Section 88(3)  (a)  can apply. He points out the difficulties 
the Registrar-General would face if the subsection had a wider application 
necessitating investigation as to whether a restriction could be notified by 
virtue of the doctrine of the common building scheme or the law concerning 

" R e  Pirie and the Real Property Act (1961) 79 W.N. (N.S.W.) 701 at 704. 
24 Op. c i t .  
26 Op.  cit. 
" P e r  Windeyer, J .  in Pirie v. Registrar-General, supra, 248. 
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assignable covenants. He favours construction of the subsection "with the 
utmost strictness" because of the discretionary nature of this power of the 
Registrar-General to detract from the indefeasibility of the title. Mr. Baalman2? 
employs a similar approach, stressing that if restrictions burdening land by 
virtue of the common building scheme doctrine were allowed to fall within 
Section 88(3)  ( a )  the effect would be to make the key sections of the Real 
Property Act such as Section 42 partly meaningless. 

On the other hand, Menzies, J. relies on strict rules of construction to 
substantiate his views. Section 88(1 )  must not influence the construction of 
Section 88(3) ,  firstly, because Section 88(1)  is a provision with an  entirely 
different operation to Section 88(3)  which is an enabling provision; secondly, 
because Section 88(1 )  came into existence in 1931 only to replace an earlier 
provision whereas Section 88(3)  is entirely new and defines a power which 
the Registrar-General has had since 1863; and thirdly because paragraphs ( a )  
and (b )  of Section 88(3)  have a broad application, making the instrument 
rather than the register book "the object to which attention should be directed 
when the operation of a restriction falling within the terms of Section 88(3)  
is in q u e s t i ~ n " . ~ ~  Therefore as far as Menzies, J. is concerned the fact that 
Section 88(3 ) ,  as construed by him, detracts from the indefeasibility of the 
registered title does not justify interpretation of the section otherwise than 
according to the well defined rules of interpretation. 

11. COMMENT ON T H E  LAW CONCERNING SECTION 88 O F  T H E  
CONVEYANCING ACT 

Clearly the state of affairs outlined above is not desirable. The law is 
so complex, that it is well nigh impossible to make a definite statement of the 
law on any one of a number of matters that could arise in practice. There is 
therefore a need to determine clear lines along which future decisions might 
proceed. 

To begin with, it would seem that the Courts must choose between the 
various constructions of Section 88(1) .  If the section only applies to a par- 
ticular kind of restriction, namely, "a restriction . . . the benefit of which is 
intended to be annexed to other land, contained in an instrument" then it 
would appear that the section is not going to have much effect on the enforce- 
ability of restrictions. Most of the particular kind of restrictions to which it 
will refer will comply with the four requirements of Section 88(1 )  in any case. 
The types of restrictions which are more difficult to handle will be left almost 
untouched by the section, and, as far as these are concerned, it will still be 
necessary to make further enquiries to determine whether in the particular 
case they are binding and enforceable. 

Probably the second construction is to be   refer red. This involves saying 
that Section 88(1) applies to any restriction whether or not the benefit is 
intended to be annexed to land and whether or not contained in an instrument. 
If these requirements are not complied with, then the restriction cannot be 
enforceable against persons not parties to its creation. Clearly this is a much 
more workable solution. I t  is easier to advise a client concerning an express 
covenant than a covenant enforceable by virtue of a common building scheme. 
Also, there would seem to be little need today for the conveyancer to have 
available for his use, such entities as covenants the benefit of which is assign- 
able or annexed to land by virtue of the common building scheme doctrine. 

"Common Building Schemes and the Torrens System" 27 A.L.J. 366. 
m Pirie v. Registrar-General, supra, 246. 
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Secondly, the Court must determine the extent to which Section 88(3) (a) 
is affected by Section 88(1) .  Windeyer, J.'s view concerning the relationship 
of the subsections would be the most acceptable. If this view were accepted 
and, in addition, Section 88(1) and its predecessor, Section 89(1),  were 
taken to apply to all restrictions, then the Registrar-General would not have 
to engage in lengthy enquiries concerning assignable covenants and common 
building schemes except in cases of restrictions created prior to 1920 and 
possibly in some cases after 1920 but before 1931. 

It seems clear that these latter exceptions must remain. This was assumed 
in the most recent case, Sutton v. S h ~ p p e e , ~ ~  where notifications of restrictions 
created prior to 1920 were under consideration. The Full Court did not question 
that such restrictions could be notified on the register book. The problem which 
it considered in detail was whether, in the circumstances of the case, the benefit 
of the covenant had been assigned or annexed to the land by virtue of the 
common building scheme doctrine. 

However, even the acceptance of the particular views suggested would 
leave many problems unsolved. The lawyer would have no cause to mourn that 
a lucrative area of law had been lost to him forever. For example, the 
exceptions concerning restrictions created prior to 1920 would remain and 
these after all, have been the most constant cause of litigation. The writer's 
plea is primarily for a single definite construction to be given to the statutory 
provisions so that some problems at least might be overcome. 

M. C. GLEDHILL, Case Editor - Fourth Year Student. 

" (1964) N.S.W.R. 122. 


