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It is submitted that in its approach to the problem the High Court 
is now out of step with current English judicial thinking on the 
method of determining the ownership of matrimonial property. 
In England tlie presnmptiolis of resulting trust and advancement now 
have no place where there is evidence as to the inferred common 
intention of the parties. 

The attitude of the courts towards the principles in Pettitt and 
Gissing is well characterised by Mr. Justice Bagnall in Cozucher v. 
Coulcher : 

111 any individual case the application of these propositions may 
procluce a result which appears unfair. So be it; in my view 
that is not an injustice, I am corivinced that in determining 
rights, particularly property rights, the only justice that can be 
attained by mortals, who are fallible and are not omniscient, is 
justice according to law; the justice which flows from the appli- 
cation of sure and settled principles to proved or admitted facts. 
So in the field of equity the length of the Chancellor's foot has 
been measured or is capable of measurement. This does not 
mean that equity is past childbearing; simply that its progeny 
must be legitimate-by precedent out of principle. I t  is well that 
this should be so; otherwise no lawyer could safely advise on 
his client's title and every quarrel would lead to a law ~ u i t . 8 ~  

J .  A. DUiVSTAiY, Case Editor-Fourth Year Student. 

WHEN AND HOW SHOULD THE InTCOME OF A SOLICITOR BE 
BROUGI-IT TO ACCOUNT FOR TAXATION PURPOSES? 

BENDfiRSON v. COIIIMISSIONER OF TAXATION OF 
THE COrllMOhrWEALTH1 

proposals oil tax reform the Minister of Finance declared that "profession 
persons shr~uld be required to use the accrual rne th~d" .~  This was done withou 
accepting or answering the arguments put forward by the Bar Association 
A rather similar d-claration has come in Australia from the Federal Corn 
missioner of Taxation though it does not purport to extend to all professionals 
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Taxation declared that it was intended to tax professional income of certain 
types of persons (inter alia, solicitors) who proride professional sercices as n 
business4 on the basis that their fees become assessable income at  the date 
on which they become "earnings" on an accrual basis of tax accountin:. 
In  this press release the Commissioner drew a distinction between professionaf 
men who provide professional services in the form of personal serrices, and 
those who provide professional services "as a bu4nessW. His examples of the 
former included barristers, doctors and dentists. One might well ask whether 
this distinction is a valid tvay of separating solicitors from. for example, 
doctors or dentists. As Challoner recently pointed out, if this notion of 

personal services" refers to the services of a particular person (Dr. -A o r  
Dentist R )  then, it may be asked whether it includes the services of a doctor 
or dentist who is a member of a group practice and is  consulted hy a patient 
who is  prepared to be treated by any member of the practice."nd if the 
notion refers to services to a particular person, it may be asked \$hether i t  
includes the services of a doctor or dentist .i,ho is prepared to treat any person, 
even though that person is not known to him. Can one therefore reall? ju-tifr 
the apparent conclusion of the Commissioner, that the senices of a soiicitor 
are less "personal services" in their nature than the services of such doctor 
or  dentist? If the Commissioner is saying that solicitors provide their serrices 
as a business while doctors do not, then his statement conflicts with the tery 
words of the Act. This is because s. 6 defines a "husiness" as including any 

One might be forgiven for inclining towards the conclusion that the 
distinction made is, at  the very 'ieast, unclear. I t  is subnlitted that the 
Commissioner's reference to such a distinction is both wrong and right. If 
i t  is taken as  intended to focus one's attention upon the differences in the 
content and nature of the services provided by diflerent professions then little 
else but the confusion alluded to by Challoner6 may fo1Io.r~. To the estent 
that conftlsion is created and a workable distinction is impracticahIe. if not 
impossible, the distinction can be criticized as misconceived and \+-rong. On 
the other hand, if one may be pelmitted to read the distinction less strictl:-. 
a more lvorkable meaning can be extracted. This result is achiexed if o:le 
reads the reference to the existence of a disti~lction hetween prolessiona! 
services as personal services and profes~ional service? as 3 hu2inezs as a 
reference to a difference of degree rather than as a reference to a diiTerence 
in nature. It is submitted that this notion of difference of &,glee is funda- 
mental to a proper understanding of Henderson's Case. In  so far as this is 
so, the Commissioner's allusion to the existence of a distinction is correct. 
I-Iowerer, this writer will seek to show that the Commissioner ha< ri~isunder- 
stood the true distinction drawn by the cases. 

The basic problem focuses upon the appropriate manner in -r,hich the 
derivation of irlcome of a man should be brought to account for  
purposes of tax accounting. A stlort- background i s  necessary to place this 
problem into context. Section 17 of the Income Tax Assessment Act. 1936-71 
taxes income "derived. . . ." Section 25 of the Act defines assessakrle income 
as including "gross income derived. . . ." The qrlestion then ari5es: \$hen is 
there a derivation of income? This queqtion can be answered only after one 
has employed one or other of the two bases of tali accounting ~rhich  concern us: 
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(a) the cash basis, where no income is held to be derived until it is 
received; and 

(b)  the accrual basis, where income is held to be derived when it is due 
o r  receivable. 

In Commissioner of Taxation (S.A.) v. Executor Trwtee and Agency C 
of Soz~th Austrdia7 (Carden's Case) the taxpayer involved leas a medic 
practitioner who was carrying on a sole practice in South Australia. Unti 
the end of the financial year ending 3 0 ~ h  June, 1929 Dr. Carden had inclucle 
in his return all fees earned-that is, he had operated on an  accrual basi 
However, from his next return until his death in November, 1935, he  nlad 
out his tax returns on a cash basis.s This change involved for Dr. Carden 
doubIe tax consequence because some of his fees (those earned prior to 1 
July, 1929, but paid after that date) which had been taxed on an accru 
basis, would have been taxed again on a cash basis (as moneys receiv 
after 30th June, 1929). One would presume that Dr. Carden considered th 
this would be more than balanced by tax savings. These would f o l l o ~  as 
result of the changeover being made at a time of depression which h 
generated a heavy incidence of bad debts throughout the profession. Howeve 
these presumably could have been written off as such. After Dr. Carden 
death the Commissioner assessed him in respect of the broken period to  th 
date of his death, and by amended assessments in respect of the previo 
year of income, on the basis that fees ought to have been returned 
him in the years they were earned, that is, on an  accrual basis. 

Before proceeding to the legal principles determining the validity or  0th 
wise of t h ~  Commissioner's action, it should be noted that in Carden's Ca 
the court was concerned with a one-man medica! practice. Surely the doc 
was rendering professional services. Just as surely a one-man solicitor's pr 
tice also renders professional services. One may ask whether there are  a 
inherent differences between the nature of the services rendered by one a 
those rendered by the other. It is submitted that the Commissioner would 
very hard put indeed to show why the services of one are "personal" w h ~  
the services of the other are in the nature of a b ~ s i n e s s . ~  

The appeal of the High Court was to test the correctness of the asseC 
ment for the broken period and the amended assessments issued by t 
Commissioner. It was suggested i n  the case that the Commissioner had t 
right to choose which basis of tax accounting he would apply to any particul 
taxpayer. But Dixon, J.1° answered this submission in the negative. He s 
that the question as to which basis of accounting is applicable was a quest 
for courts of law with jurisdiction to hear appeals from assessments 
determine. Moreover, he  said, "It is a question to be decided according 
legal principles" and since the anstver is not to be found in the provisio 
of the legislation there is no point to searching for an intention hidden 
the text of the Act. He then noted that the law draws on business princi 
and concludetl that "the tendency- of judicial decision has been to p 
increasing reliatice upon the conceptions of business and the principles 
practices of commercial acco~ntancy".~' 

His Honour's view seems in essence to have been that the I 

- 
' (1938) 67 C.L.R. 108. 

doi~bie  tax consequence. 
is the form which the distinction drawn by the Commissioner in  the p 
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shaped and influenced to some undefined extent by principles of the corn- 
rnercial world, determines what basis of tax accounting shall apply to a 
taxpayer. He offered some guidance12 as  to how the choice between the bases 
of tax accounting will be made by the courts. He  said that, subject to a 
contrary intention in the Act, "the admissibility of the method . . . pursued 
must depend upon its actual appropriateness7', that is, "whether in the circum- 
stances . . . it is calculated to give a sz~bstantinlly correct reflex of the tax- 
payer's true in~ome". '~ But it must be stressed that this does not amount 
to a determinate test because no certain criteria are set out in order to 
provide anyone with an answer to the question of whether one basis reflects 
his income more correctly than the other. His IIonour did, however, go on 
and attempt to provide us with something a little more concrete when he 
applied his general observations in order to determine which basis would, as 
a matter of fact, truly reflect the professional income of Dr. Carden. 

In coming to a conclusion on the question of whether a particular 
basis truly reflected the professional income of Dr. Carden, Dison, J. pointed 
to the following factors as the factors to be considered: 

( 2 )  the nature of the profession concerned, and 
(2) the actual mode in which it is practised in a given case.14 

He decided that the cash basis formed a fair and appropriate basis for 
estimating professional income15 in circumstances where: 
( a )  thexe is nothing analogous to a stock of vendible articles to be acquired 

or produced and carried by the taxpayer; 
(b )  outstandings on the expenditure side do not correspond to and are not 

naturally connected with the outstandings on the earning side; 
(c) there is no fund of circulating capital from which income or profit 

mtist be detached for actual enjoyment; and 
(d)  the receipts represent a reward for professional skill and personal work 

to which the expenditure on the other side of the account contributes only 
in a subsidiary or minor degree.16 

I-Ie expressed one qualification howe\ er : there must be continuity in the 
practice of the profession. 

It is submitted that it wiII be very seldom indeed that circumstances 
other than these would be present in the case of any professional person 
working alone, whether he is a solicitor, doctor, accountant or dentist. Further- 
more, if any of these four types is to be excluded it appears that the dentist 
would be first affected. This is submitted to be so in view of the fact that 
he is the only one who has "vendible articles7'-dentures-which are produced 
by himself. More to the point, however, Dixon, J. draxvs the tlisti~lction 
hetween the professional and the b~isinessman. I t  might then follow that a 
professional firm, run in the nature of a business (a question of degree), 
couId appropriately be assessed on an accrual basis. If thij is what the 
Cornrnissioner meant to say in his press release of June 1970-when he 
distinguished professional persons providing their services as a business from 
those providing their services as persond services-he was justified in  so 

- 
"The use of the word "guide" is appropriate especially in the light of Inter applica- 

tion of the statements. They are general ~bscrvations which do not offer determinate 
criteria by which one can effectively tell hhether one basis reflects income more truly 
than another. 

1'9Supra n. 7 at 154; emphasis added. 
l' Id. at 157. 
"It will be noted that his lionollr spoke of professional income generalIy and did 

not appear to seek to make any distinction between the different t)pes of professions. 
' *Supra  n. 7 at  157-8. One Inay a& uhether this could he what the Cornmi-%Inner 

meant when he souzht to distinguish profesbiunal senices as a br~siness from professional 
senice3 a i  perbonal senices in his press release. 
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saying. But when he went on to say that all solicitors should in future 
be assessed on an accrual basis it is respectfully submitted that he  went too far. 

His Honour then appealed to general or common bcsiness practice and 
found that in the United Kingdom and Australia this inbolved a determination 
of the assessable income of professional men on a cash basis, and cited 
Cornmissioner of Inland Reuenzce v. Morrison17 as indicating that the practice 
has been treated by the case law as well-founded. He  then weighed all the 
facts and concluded that Dr. Carden's income had been properly assessed 
upon the cash basis. Almost as an afterthought he added what appears to he 
another factor which is to be considered, that is, that where there is "little 
certainty about the payment of fees, I should have thought that a receipts 
basis (cash basis) of accounting would alone reflect truly the income and for  
most professional incomes it is the more appropriate".1s This factor, ho-clever, 
has no effect upon the conclusion of this writer that the circumstances out- 
lined by his Honour (as making the cash basis appropriate in the case of 
professional income) do not provide a basis for distinguishing between a 
one-man ofice in one of the profebsions and a one-ma11 ofice in any o i  the 
others. This is so because no sensible distinction can be drawn between the 
certainty with which a doctor ~vill be paid and the certainty with which a 
s~ l i c i to r  will be paid. 

I n  Henderson v. Federal Comnaissioner of Taxationl9 the facts were as 
folfows: Henderson \+-as a partner in a firm of accountants and during the 
financial years from 1963 through 196G the partnership was his sole source 
of incorne. The firm necer distrihi~ted profits as such, but rather distrib 
them as  salary and bonuses. The problenl arose from the fact that the 
changed its basis of accounting from a cash basis in 1963-61 to an accru 
basis in 1964-65. However, the Commiqsioner objected to Henderson's retur 
for 1964-65 and 1965-66, saying that the cash basis was the proper basis o 
which to assess the income of the partnership. The Cornnlisioner therefo 
adjusted the partnership return, assessed its income on a cash basis, an 
then determined, from the amount a t  which he arrived, the income o 
HendersonPO 

Counsel for the Commissioner took the point that the Commissione 
\>as not satisfied with the return and that he  could therefore determine 
himself the taxable income of IIenclerson on the basis of s. 167. The 
missioner pointed out that if the taxpayer objects, then it is the tax 
who must show that the determination of the Commissioner was made on a 
impermissible basis. 

Windeyer. J. at fir>t instance" nould have none of this line of argum 
and approved Dison, J. in Cardt>n," where the latter said: "Unless in 
statute itself some definite direction is discovernb!e . . . the admissibi 
of the method ~vhich in fact has been pursued must depend on its act1 
appropriatene~s". On this basis. !i7indeyer, J. concluded that if a taxpay 
followed a certain method in his return and used an appropriate method 
accounting to calculate his incqme, s. 167 did not enable the Commissio 
to require the application of another n~ethod just by saying he is unsatisfi 
with the return. Furthermore, he added, s. 167 "does not put the Comm 
Pioner's decicion beyond examination by the c ~ u r t " . ~ V h i s ,  it may be note 

" (193?) 17 Tax. Gas. 325. 
la Supra n. 7 at 159. 
'' Supra n. 1. 
20 One Inay note the slight peculiarity o t  the situation in  that IIenderson 5 

objecting that he  was not being taxed hard enough. 
" 43 A L.J.R. 172 at 173. 
1 Supra n. 7 at  I5 t. 

Supra 71. 21 at  171 (emphasis added).  
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1964-June 1965) should be calculated in 3 special way, and it %\as in relation 
to this order that Henderson appealed. His Honour reached his conclusion 
in regard to the changeover year in the follorving way: although the accrcal 
basis is the appropriate basis for determining the income of this firm. never- 
theless the firm's calculation for that pear did not produce a true reflex of 
its income. The reason for this was that the changeoter year was only one 
in a series of years during which the husiness ran. Incorne in such a case 
is not in the nature of "annual produce" of a number af seasons like a 
"crop" but is rather a part of a "continuous incoming". In this way, he 
said, a change at one time as to the mode of calculation of that continuous 
flow could distort the income determined by the new mode, from its old 
role of true reflex." Although the change was appropriate. some special 
provision was required to make up  for the effect on the periods taken as a 
whole. On this basis, therefore, although any one year coulcl not be challenged 
separately, by taking the two years ending June 1964 and June 1965 together, 
his Honour was able to concIude that the return did not reflect truly the 
income of the two years.'" Relying as he did on Dison, J.'s general notions 
of appropriateness it is submitted that his Honour in no liay alluded to a 
situation like that which the Commissioner has taken to be the case (see the 
press releaqe). His Honour made it clear that, "considered in the abstract, 

iiness this method (accrual basis) is quite appropriate for the kind of bu.' 
which the partners were carrying on".'F It was not till after h i  Honour had 
rnade this finding that he went on to say that, in addition. the result must 
give a "substantially correct reflex of the taxpayer's true income". -4s has 
been shown above, he found that the accrual basis per se did not meet the 
latter requirement. 

Setling aside his reasons for concluding that the figure resulting from 
use of the accrual basis in the changeover pear mas no true reRex." l i e  are 
Left with his statement that that bacis was appropriate --for the kind of 
business which the partners \+ere carrying on". What kind of business \\as 
it in relatior1 to which his Ilonour concluded that the accrual basis was 
appropriate? I t  was a vast accounting firm with nineteen person.. legnlly 
recorded as partners, and his IIonour noted, there were at all relevant times 
"between sixty and seventy or more persons who shared ~ c i t h  the nineteen 
'partners' the anr~ual profits. . . ."'"his was a result of the X-estern hus- 
tralinn Companies Act (1961) ullich limited partnerships to tuenty persons. 
EIe was speaking of a hugc and grouing firm wit11 some ninety to one 
hundred (or more) "partners" or quasi-partners. 

- - - - -- - - - -- - - -- - - - -- - -- -- - -- - -- 
" Id. at  176-7. 
=Some $179,000 neler blought to tau, because it was earned in the >ear  ending 

dune 1961: or earlier years (for ~ t h i r h  years the taxpayer was a=rsehl on a cash badst 
but it Tvaq receifed in the year end~ng June 1965 (not taxed l>ecau-e an as:e-:iment on 
an accrual basis only i n c l ~ d r s  inconle earned in that )ear) .  

Slcprn n. 21 at 116. 
-As  these reasons .itere rejected fjy Banrick, C.J. i n  the iu!! IIigh Court, uith 

whom Ilenzies, J. and AIcTiernxi, J. azreed. See later. 
3 Supra n. 21 at 175. 

L 
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Clearly, therefore, the Commissioner was not justified, from the findings 
e t  this level of the proceedings, in declaring that all solicitors operate on the 
accrual basis. EIe could sustain his declaration in respect of a very large firm 
with a large number of partners (on analogy with the firm in Henderson's Case) 
but not in respect of a very small firm. 

Can we find anything in the Full High Court judgment which might 
bring us a little closer to being able to justify the Commissioner's press 
release ?20 

aid the majority in Carden and claimed that "the cornplltation of the inco 

aside.30 
Banvick, C.J., with whose judgment Menzies and McTiernan, JJ. concurred 

found this argument unacceptable. He said that: 
1. s. 17 taxes "taxable income derived . . .;" 
2. taxable income is a function of the eflec: of the Act on the assessabl 

income of the taxpayer; and 

income" and this remains so even though the figure could include estixn 
and opinions. Therefore, "ho~ve~er  arrived at, the result is a figure, 
assessable income of the particular taxpayer for the year of tax". In effec 

-- -.-- 
an Windeyer, J. did little more than endorse Dixon, J. 

concluded that, applying the legal principles which ar 

clearly is a reference to a change in degree and does not jus 
solicitors and, e.;.;. doctors, made by the Commissioner. 

' 'Sr~pra n. 1 at 117. 
" hIuch the same as Dixon, J. in Ccrden and Windeyer, J. in Henderson xhen t 

stressed the role of the courts and legal principles in the solution of the pro-blem 
"hIenzies and McTiernan, JJ. azrzeing. 
" Sr~prpra n. 1 a t  117. 
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one should look to the overali effect of two years to determine the presence 
or absence of appropriateness in the Cerden sense. T o  this suggestion Barwick, 
C.J. retorted that in a scheme of annual taxation on income derived in any 
one year "there cannot be any warrant . . . fo r  combhzing tthe results of more 
than one year in order to obtain the assessable income for  a particukr year 
of tax".34 However, the Chief Justice x i s  not content to allo\v this sum of 
$179,000 to escape being brought to tax (which is the prima facie result of 
his rejecting Windeyer, J.'s "special" calculatior~ in respect of the year ending 
Jnne, 1965.) To  prevent that result follorving the Chief Justice argued: 

I.  The accrual basis was appropriate for the year ending June, 1965. 

2. Since the same factors as made i t  appropriate to that year were already 
present in the year ending June 1964 the partnership income for the Iatter 
year (which was calculated and assessed on a cash basis) was not the 
proper amount of partnership income for that year. 

3. Therefore the 1964 assessment must have been erroneous and could have 
been the subject of an amended assessment within three years of the 
original a s~ess rnen t .~~  Fie cited s. 170 of the Act as authority for this 
line of action and noted that it .tvould be irrelevant had more than three 
years passed. 

One comment must be made in relation to this reasoning. If it was based 
on the assumption dint the Commissioner could easily bring the elusive 
$179,000 to tax in the way his Honour suggested, then it may be that the 
Chief Justice did not fully consider the matter. True, s. 170(1) gives the 
Commissioner a right to issue an amended assessment but that right is stated 
to be "subjected to this section". Section 170(2) is irrelevant because there 
was no suggestion that the taxpayer had failed to make a full and true 
disclosure. However, when xve Iook to s. 170(3) we find that "where a tax- 
payer has made . . . a full and true disclosure of all material facts necessary 
for his assessment, and an assessment is made after that disclosure, n o  amend- 
ment . . . increasing the liability of the taxpayer in  any particular shall 

97 be made except to correct an error in calculation or a mistake of fact. . . . 
The only thing that is clear about these tlto phrases "error in cdcuiation" 
and "mistake of fact" (especially the latter) is that they arc unclear. Certainly 
it was not the former (not an error in adding up) and the difficulty of 
distinguishing the latter from a mistake of law is  a c ~ t e , " ~  to say the least. 
Just when can it be said that a perion has made a mistake of fact? IE would 
obviously be ohjected to any amended assessment in respect of I-Ienderson's 
return for 1964. that if there \\-as a mistake it was one of law and not of 
fact because all facts Tvere made a~ai lable  to the Departnlent of Taxation. 
However, what could counsel do  if the assesor gave evidence that he fully 
appreciated the law hut that he had momentarily forgotten a certain fact in 
respect of this return and that this caused the error?3T Short of calling the 
witness a liar, counsel ~vouId have no aIternative but to accrpt the et-idence. 
If no such evidence is forthcoming (and one would hope that i t  could not 
happen too often) then the situation which the writer respectfully srtbmits 
both F'indeyrr, j. and the Full Court in  Henderson tried to avoid, tvould 

-- - -- --- - - - -- - 
ah Id. at  118 (emphasis added). 
= I t  sho~l r I ,  howc\er, be noted that  the Commis4oner has stated that he tsl l  not 

attempt to reopen old assessments ill accordance wit!l Barnick, C.J!s .iiew. 
26 Iiulrbury 829. 

" A  situation which in fact arose in the Board of R e \ i e ~ r  case 13 C.T.B.R. (N.S.) 
case 2 4  

L 
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result; namely, the $179,000 wouId not be  brought to !ax a t  any stage.38 
If Barwick, C.J.'s non-acceptance of Windeyer, J.'s solution to this problem 

was partly based on the Chief Justice's belief that he had a solution more 
reconciiable with the Act (that is, reliance upon s. 170; and it is submitted 
that the Chief Justice was just as concerned that the Commissioner have "the 
power" to bring at least a proportion of the $179,000 to tax) it might be 
that, had he made a closer study of s. 170 he would not have been so ready 
to reject Windeyer, J.'s solution. 

Can we, in the light of the above, say that the Commissioner's statement 
was justified? The cases have done little more than act upon the guide pre- 
sented by Dixon, J. in Carden's Case. But what the Commissioner appears to 
have overlooked is that Carden's Case and Henderson's Case are what we 
might almost call the two extremes of a particular legal spectrum. At one 
extreme rve see a doctor, working alone and earning income through his own 
personal exertions, with nothing to place him within the category of a pro- 
fessional carrying on his practice in the way of a business. A5 the other 
extreme tve are presented with what at one stage was described as the biggest 
accountancy firm in Western Australia and possibly the biggest in Australia. 
It had almost 300 employees and their fees exceeded one million dollars in 
each of the financial years with which the court was concerned. In respect 
of the latter it is clearly not dificult to say: 

It is apparent . . . that what such a business earns in a year will represent 
its income derived in that year for the purposes of the Act. The circum- 
stances which led the majority . . . to concliide in Carden's Case that 
a cash basis was appropriate to determine the income of the professional 
practice carried on by the taxpayer personally arc not present in this 
case."" 

But one may be forgiven for asking how much furkher guidance does that 
really provide in respect of the situation, which is more prevalent, of a 
small group of solicitors who together carry on a practice? 

We find the Full High Court concluding in no uncertain terms (but 
unfortunateIy citing no certain criteria) that not only was the accrual basis 
a true reflex of the income of the accounting firm, but that it was a question 
to be determined on legal principles (also unfortunately stated in terms of 
the far too general test of cCappropriateness") and therefore having one and 
only one answer to the question of whict: basis of tax accounting was c'the" 
basis in these circumstances. I t  is stressed that in Carderz there was no possi- 
bility of incomings not being brought to tax. On the other hand, that result 
was very possible on the facts of Nend~rson's Case. With this possibility in 
mind, it is submitted that both Windeyer, J. and Barwick, C.J. reasoned at 
least partly on the basis that the $179,000 should not, or should not entirely, 
avoid being brought to tax, that is, that at  least part of it should be placed 
in the position of being capable of being brought to tax. (See Barwick, C.J.'s 
reference to s. 170). On this basis, it is respectfully submitted that Barwick, 
C.J., had he more fully considered s. 170, might have Leen persuaded to 
come to a different conclusion. 

Finally, therefore, in the light of the above, to declare that all soIicitors 
in the future must furnish returns on the accrual basis is, it is submitted, not 
justified. This is because, even though no certain criteria were presented 

= I t  shoulcl be made clear that the Chief Justice's approach could only "cure" the 
tau avoidance completely if the Commissioner is able to amend every assessment back 
to the first assessrncnt relating to profes;ional income. However, on the assumption tha: 
earnings had been i~creasing at an increasing rate, amending the last three gears' 
returns could well have brought a good proportion of the $179,000 to tar .  

g g S l ~ p r a  n. 1 at 117. 






