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Introduction 

Foreign judgments may be recognized and enforced either at 
common law or pursuit to a statute. Where the judgment which is 
sought to be enforced is a judgment of another State or Territory 
within Australia it may be registered in the State in which it is to be 
enforced pursuant to the Service and Execution of Process Act 1901 
(Cth.). Judgments which may be enforced under that Act are not 
l i i t e d  to those requiring payment of a sum of money, but include 
any judgment, decree, rule or order, whereby any person is required 
to do or not to do any act or thing other than the payment of m0ney.l 
If however a plaintiff seeks to enforce a judgment of a country outside 
Australia he must rely on the State legislation permitting registration 

(Reciprocal Enforcement) Act, 1933 (U.K.), a judgment to whi 

of money he must either rely on the common law, or sue on 
original cause of action and rely on the provisions of the legislat 
referred to above, if the judgment is a final and conclusive judgm 

orcement) Act, 1973 (N.S.W.) ; 
Enforcement of Judgments A 

forcement) Act, 1963 (W.A.); 
Ordinance 1954 (A.C.T.) ; 
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Jnrisclittion ia Equity 

One of the earliest cases on the enforcement of foreign judgments 
arose in equity. In Morgan's Cases the plaintiff had obtained a decree 
from a Welsh Court (semble the Court of Great Session) for the 
payment of a legacy, and to avoid execution of the decree the defen- 
dant moved to England. The plaintiff filed a bill in Chancery to 
enforce the Welsh decree, and the report states that Lord Hardwicke, 
L.C. inclined to the view that an "original indvndent decree;" might 
be obtained in the Court of Chancery for the legacy. The question was 
stood over to the final hearing d the cause, but either then or in a 
similar case Lord Hardwicke decided that an action did lie to enforce 
the Welsh decree, although the Court of Chancery w d d  examine the 
Welsh decree to see if it were rightly made before lending the Court's 
aid to its enfwcement.9 Of course the Welsh Court was not a foreign 

on the enforcement d foreign judgments proper.1° 

filed a bill in the Court of Chancery in Ireland to enforce the 

receipt by the receiver of the rents and profits of the estate.12 
House of Lords held that because the correctness d the English d 

at law and in equity the foreign judgment should be regarded as o 
prima facie evidence of the cause of action.14 Not only was a fore 
court not to be regarded as a court of recmd, but to give conclu 
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effect to its judgments could praduce injustice if its procedures did not 
meet the standards exacted by an English court, or if it was unsuitable 
to give effect in England to the substantive law applied by the foreign 
court. Their Lordships were satisfied that in fact there was no ground 
for rebutting the substantial parts of the English decree. Accordingly 
they directed the Court d Chancery d Ireland to give its assistance to 
carry the English decree into effect, by itself appointing a receiver and 
enjoining the defendant from interfering with the receivership. 

It should be noted that the effect of the English decree appointing 
a receiver was not to vest in the receiver any of the defendant's assets 
in Ireland. The case is not analogous to the recognition of the title d 
any person whether as executor, trustee in bankruptcy, or otherwise, 
to assets situate in the forum. It is a case of a court of equity granting 
ordinary equitable remedies to carry into effect a foreign decree which, 
without the assistance d the enforcing court, could only be enforced by 
praceedings for contempt in the foreign court. 

In Paul v. Roy15 Sir John Rornilly, M.R. said there was no doubt 
that the Court of Chancery had jurisdiction to enforce a foreign 
judgment, though it was clear from Houlditch v. Marquis of Donegal 
that the Court would enquire into the propriety of such a judgment. 

In Reimers v. Drucela the plaintiff had obtained a judgment for a 
debt in a foreign court and (the other party to the proceedings having 
died), filed a bill against the administrator of the debtor's estate seeking 
to satisfy the judgment from the estate assets. The bill was dismissed 
3n two grounds: first, error on the face of the foreign judgment; and 
secondly, the plaintiff's laches. It was not doubted however that the 
Court of Chancery possessed jurisdiction to entertain the proceedings. 

Since Reimers v. Druce was decided in 1857 there is little 
mthority on the equitable jurisdiction to enforce a foreign judgment 
'n personam. In Re Kooperman17 the Antwerp Tribunal de Commerce 
leclared K., who owned leasehold properties in England, bankrupt. A 
:urateur was appointed and authorized to sell the leasehold properties 
n England. The Belgian judgment could not by its own form affect 
he title to immovable property in England and as K. could not be 
:ompelled to appear before the English Court, the curateur sought the 
xthority of the English Court to deal with the property. Astbury, J. 
ppointed the curateur receiver, with authority to-sell the leasehold 
troperties and retain and deal with the proceeds as trustee in the 
telgian bankruptcyls. It is hard to classify the Belgian judgment as a 
~dgment in personam, but in respect of immovable property situated 

16 (1852) 15 Beav. 433. 
16 (1857) 25 LJ. Ch. 196. 
17 [I9281 W.N. 101. 
18 In In re Osborn (1 932) 74 L.J. Ch. 134, Farwell, Jc niade a similar order 

lrsuant to s. 122 of the Bankruptcy Act, 1914 (U.K.). 
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in England it did not operate as a judgment in renz. The case is an 
interesting example of equity's jurisdiction to grant an appropriate 
remedy to carry a foreign judgment into effect. 

In Schemmer v. Property Resources Limitedlg the plaintiff had 
been appointed by the United States District Court for the Southern 
District of New York as receiver to take possession of a variety of 
assets d the defendant. He sought an order from the English Court 
appointing him receiver of the company's assets in England, by way 
of recognition and enforcement of orders made in the United States. 
As in Houlditch v. Marquis of Donegat, the appointment of the plaintifl 
as receiver by the foreign court did not have the effect of vesting in 
him the title to any of the assets of the defendant in the forum.20 For 
a variety of reasons Gdding,  J. refused the plaintiff's application, but 
did not doubt that the Court had jurisdiction in an appropriate case to 
give effect to a foreign order appointing a receiver by making a similar 
order in England. The plaintiff failed because the defendant had not 
been a party to the American proceedings, it was not incorporated in 
America nor did it do business there, nor was its seat of management 
there. Further, to have granted the plaintiff's application would have 
been to have lent the aid of the Court to the enforcement d the 
American Securities Exchange Act, 1934 at the suit of a public officer. 
T o  have done so would have been counter to the principle that the 
courts will not enforce the penal laws of another country. 

Marquis of Donegal: 

enforce his obligations thereunder.*l 
The cases in which the Court of Chancery enforced f 

jurisdiction of the Coiurts of Law, but of the Court of Chancery. 

lay v. Guaranty Trust Co. of New York (1927) 
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the Court of Chancery enforced foreign judgments in the course of its 
administration of deceased estates, and if it had jurisdiction to enforce 
a foreign judgment by the appointment of a receiver and the grant of 
an injunction to make the appointment effectual, why in principle 
would it have denied its assistance in any other type of case? The 
inference should be that unless a su£Iicient reason to the contrary is 
shown, any other part of equity's jurisdiction which is appropriate to 
enforce a foreign judgment may be invoked to do so. 

If one turns to the cases cited by the textwriters for their restrictive 
proposition, it is noteworthy that in none of the English cases was 
doubt cast on the existence of an equitable jurisdiction to enforce a 
foreign decree. Sadler v. Robins3 is the case usually cited to show that 
the only foreign judgments which are enforceable are those for a 
definite sum d money. Assumpsit was there brought on a decree of 
the Court of Chancery of Jamaica by which executors were ordered to 
pay certain sums to the plaintiffs after deducting their taxed costs. The 
action failed as the amount of costs to be deducted had not been fixed, 
and assumpsit would not lie as there was no sum certain. Lord 
Ellenborough, C.J. said that assumpsit would lie on an equitable decree 
for a sum certain as well as on a judgment at law.24 No equitable 
remedy was sought in the proceedings and no reference was made to 
the jurisdiction of the Court of Chancery. 

money due on a partnership account. The case is authority for the 

In Russell v. SmythZ6 tho Court of Exchequer allowed an action 
assumpsit for a fixed amount of costs awarded in divorce proceed- 

gs in Scotland. This case also said nothing as to the jurisdiction of 
e Court of Chancery an foreign judgments. 

Finally, in Henderson v. Hendersonz7 the Court of Queen's Bench 

27 (1844) 6 Q.B. 288. 
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Donegaps for that proposition. His Lordship held that the Court d 
Chancery and the Courts of Law exercised jurisdiction concurrently 
and where the foreign decree was for a sum certain, actions of debt or 
assumpsit would lie at law notwithstanding that the foreign decree 
related to equitable subject matter. His Lordship said: 

. . . The power of the Court d Chancery may exist without 
excluding that of other courts capable of giving a remedy as 
complete and much more expeditious. The decree of foreign 
Courts of Equity may indeed, in some instances, be enforceable 
nowhere but in Courts of Equity, because they may involve 
collateral and provisional matters to which a Court of Law can 
give no effect; but this is otherwise where the Chancery suit 
terminates in the simple result of ascertaining a clear balance, and 
an unconditional decree that an individual must pay it.29 

The only case which applies the textwriters' proposition is Bonn 
v. National Trust Co. The plaintiff had obtained judgment 
in the State of New York against a New York administrator of a 
deceased estate for $6,951.18 and sought to enforce the judgment 
against a defendant who had obtained letters of administration of the 
estate in Ontario. All five members of the Appellate Division of the 
Ontario Supreme Court held that there was no privity between the 
separate administrators and a judgment against one was not enforceable 
against the other. However as an additional ground of decision, 
Masten, J.A., with whom one other judge concurred, held that the New 
York judgment against the administrator must be presumed to be only 
against so much d the estate as he had in his hands to administer, and 
accordingly it was not for a sum certain. Sadler v. Robing1 was the 
only authority in point which was cited to show the necessity that the 
foreign judgment be for a sum certain. The majority of the Court did 
not advert to the pint .  

Even this case may not be authority against the existence of an 
equitable jurisdiction on foreign judgments. There is no doubt that 
for a foreign judgment to be enforceable at law it must be for a fixed 
or ascertainable sum of money. It is only in equity that there may noi 
be this requirement. One might suppose that as the New Ymk Judgmen' 
in Bonn v. Ndional Trust Co. Limited related to a deceased estate i. 
would have been enforceable in equity had there been an identity c$ 
parties. But if that is wrong, and the only action lay at law, it woulc 
be unexceptionable to insist that the judgment be for a sum certain ir 
money. 

28 Supra n. 11. 
29 (1844) 6 Q.B. 288 at 297. 
30 119301 4 D.L.R. 820. 
81 Supra n. 23. 
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Although there is little to be said for the general view of the 
textwriters there is an argument against the existence of an equitable 
jurisdiction to enforce foreign judgments advanced by Professor Beale, 
namely that a court of equity could not treat a foreign judgment as 
conclusive on its merits as to do SO would leave the door open to the 
polssibility of injustice.32 

Conclusiveness in Equity of a Foreign Judgment 

In Houlditch v. Marquis of Donegal the House of Lords stressed 
that the Court of Chancery had jurisdiction to enforce foreign 
judgments because it could examine whether the judgments were rightly 
made. Since Godard v. GraP3 was decided there has been no question 
that at law a foreign judgment is conclusive on its merits and cannot 
be impeached for error, even error on the face of the record or error 
in the application of English law. Does this mean that if foreign 
judgments are enforceable in equity it will be on Merent principles 
from those on which judgments for a fixed sum of money are enforced 
at law? 

The short answer is that when Houlditch v. Marquis of Donegal 
was decided the preponderance d authority both at law and in equity 
was in favour of the view that a foreign judgment was not conclusive, 
but was only prima facie evidence of the plaintiff's cause of action.34 
Indeed three years after Houlditch v. Marquis of Donegal was decided 
the House of Lords held in an action for debt that a foreign judgment 
was only prima facie evidence of the cause of action.36 Nevertheless 
in a line of subsequent authority3'j conlmencing with Russell v. S r n ~ t h ~ ~  
and concluding with Godard v. Gray38 the Courts of Law develop& 
the principle that a foreign judgment is enforced because the defendant 
is obliged by the judgment itself to obey it. It is this obligation which 
is enforced not the plaintiff's original cause of action and accordingly 
it is irrelevant whether the judgment was right or wrong. There is no 
suggestion during this period that equity would not follow the law in 
the principles on which foreign judgments should be enforced. In 

- 

32 Treatise on the Conflict of Laws, 1935, Vol. 2, at 1416-7. 
33 (1870) L.R. 6 Q.B. 139. 
34 Bayley v. Edwards (1792) 3 Swanst. 703 per Lord Camden, L.C.; Phillips 

v. Hunter (1795) 2 H .  Black 402 per Eyre, C.J. at 410; Hall v. Obder (1809) 
11 East 118; Novelli v. Rossi (1831) 2 B. & Adol. 757. Compare Bayley V. 
Edwards per Thomas Plumer, M.R.; Becquet v. MacCarthy (1831) 2 B. & Adol. 
951; Alivon v. Furnival (1834) 1 Cr. M. & R. 277; and Martin v. Nicolls (1830) 
3 Sirn. 458. 

35 Don v. Lippman (1837) 5 C1. & Fin. 1. 
36 Russell v. Smyth (1842) 9 M. & W. 810; Williams v. Jones (1845) 13 

M .  & W. 628; Henderson v. Henderson (1844) 6 Q.B. 288; Bank of Australasia 
v. Nias (1851) 16 Q.B. 717; De Cosse Brissac v. Rafhbone (1861) 6 H.  & N. 
301; Vanquelin v. Bouard (1863) 15 C.B. (N.S.) 341; Godard v. Gray (1870) 
L.R. 6 Q.B. 139. 

37 Supra n. 36. 
3s Supra n. 36. 
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Reimers v. D r u ~ e - ~ ~  Sir John Romilly, M.R., accepted that he was 
bound by the authority of the Coart of Queen's Bench in Bank oj 
Australasia v. N i d o  on the grounds on which a foreign judgmenl 
could be examined. Finally in Godard v. Gray itself, Blackburn, J. 
disapproved d Lord Brougham, L C ' s  opinion in Houlditch v. Marquid 
of Donegal that a foreign judgment was only prima facie evidence of 
the cause d action. Blackburn, J. did not distinguish Lord Brougham, 
L C ' s  opinion as applicable only to equity's jurisdiction. 

If equitable remedies are available to enforce a foreign judgment 
on the basis that the defendant has an obligation to obey it, the foreign 
judgment must be conclusive on its merits. If the defendant's conscience 
is bound by the judgment, it is irrelevant to consider the original cause 
d action. The reasons in favour of a foreign judgment being conclusive 
on its mmits are that public policy favours that there be an end to 
litigation, and a party who has once successfully asserted his claim 
ou&t not to be vexed by another proceeding on the s a w  matter. 
Therefore it is desirable that the findings of fact in the foreign court not 
be the subject of review in enforcement proceedings. Moreover, if the 
foreign court applies its own law to the facts, it would be absurd for the 
court d the forum to hold that it was in error. If it applied a law 
different from its own on the principle that prod of foreign law is a 
question of fact, the finding of the relevant principles d law were find- 
ings of fact. It is a matter for the parties to bring forward as mattear; of 
evidence the relevant principles of law other than the lex fori. If the 
foreign court misapplies a principle of law other than its own, the party 
aggrieved is in no different position than if he failed to prove any othe~ 
matter of fact. Whether that failure be the result of insufficient evidence 
being adduced, or a misapprehension of the evidence by the foreign 
court, the desirability that there be an end to litigation requires that the 
finding of the foreign court should only be disturbed by whatever 
appellate proceedings are available in the foreign country. 

This reasoning applies equally well to the enforcement of foreign 
judgments in equity as it does to their enforcement at law. Accordingly 
there is little substance in the argument that no equitable cause of 
action lies on a foreign judgment because it might be unjust to treat 
it as conclusive. Moreover, equity has never objected to treating a 
foreign judgment as conclusive for the purpose of raising a cause of 
action estoppel or an issue estoppel.41 There is no basis for treating 
a foreign judgment as less conclusive on a suit by a plaintiff to enforce 
it than on a defence to the plaintiff's claim.42 

sOSupra n. 16. 
40Supra n. 36. 
4 1  Supra n. 22. 
42 Such a distinction has been drawn, e.g. Reimers v. Druce (1857) 26 L.J. 

198; Phillips v. Hunter (1795) 2 H. Black 402 per Eyre, C.J.; Story, Conflict of 
Laws at 743 et seq., esp. at 749. But compare Carl-Zeiss-Stiftung v. Rayner and 
Keeler (No .  2 )  [I9671 1 A.C. 853 per Lord Wilberforce at 965-6. 
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Of course there might be other matters, such as laches, that would 
make it inequitable to enfo~ce a foreign judgment, and these are dealt 
with below. These matters however go to the defences that can be 
raised to an equitable action on the judgment, they do not prevent 
there being a cause d action. 

As has been shown above,43 it has been held that a foreign 
equitable decree may give rise to an obligation enforceable by an action 
at law where the decree requires the payment of a fixed or ascertainable 
sum of money. There is no reason in principle why that obligation 
should not be created by an equitable decree which requires the doing 
of any other act. It does not matter that the decree might have been 
discretionary. The only relevant circumstance is that the foreign court, 
having jurisdiction over the defendant, has made an order which he is 
obliged to obey. The considerations behind the judgment, be they 
legal or equitable, or considerations of a system of law which does 
not know that distinction, are irrelevant. It should follow that not only 
may equitable remedies be sought to enforce a foreign judgment, but 
the judgment will be enforced in equity on the same principle of 
obligation as would apply if it were sought to be enforced at law. 

Which Foreign Judgments Will be Enforced in Equity? 

It was held by the English Court of Appeal in Perry v. Z i s s i ~ ~ ~  
that equitable execution, in the form of the appointment d a receiver 
of the defendant's assets in the jurisdiction, is not an available means 
of executing a foreign judgment for the payment of money which had 
not (and could not have been) registered under the Foreign Judgments 
(Reciprocal Enforcement) Act, 1933 (U.K.) . The plaintiff was required 
first to sue on the foreign judgment in the forum. Execution might 
then issue on the judgment d the court of the forum given in the 
enforcement proceedings. That form of execution was also held not 
to be available to enforce an interim foreign writ of attachment. That 
is, the means of execution available to a judgment creditor in an 
Australian State or Territory are only available to judgments of the 
courts of that State or Territory or to judgments which pursuant to 
legislation may be registered and enforced as a judgment of the State 
rn Territory. Of course, the critical issue for present purposes is in 
what cases a judgment of the court of the forum may be obtained to 
enforce rights under a foreign judgment. 

In many cases a judgment which requires or enjoins the doing of 
some act has a territorial limitation. If a court of country A orders 
a defendant to do some act in that country, or enjoins him from 
certain co,nduct in that country, obviously the judgment cannot be 

43 Supra n. 36. 
44 [I9771 1 Lloyd's Rep. 607. In The Siskina [I9771 3 All E.R. 803 at 814, 

Lord Denning, M.R. said he was not sure that the case was correctly decided. 
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relied upon by a plaintiff in an Australian State to compel the defendant 
to do M enjoin him from doing that act in that State. If it could, the 
judgment would be altered not enforced. The judgment could still be 
enforced in Australia, as for example, if the defendant removed himself 
from Country A to, say, New Smth Wales, the New South Wales 
Supreme C m  could order him to do or enjoin him from doing that 
act in country A. 

Although an order that a defendant pay damages to a plaintiff 
may only be enforced by the court making the order within its terri- 
torial jurisdiction, nevertheless, the obligation of the defendant to pay 
the money is d ten not restricted to effecting payment within that 
territory, and thus can be enforced by a foreign court. Where the order 
in question requires or enjoins the doing of an act other than the 
payment of money it will be nwessary to determine whether the 
defendant's obligation is restricted to doing the act or refraining from 
conduct within the territorial jurisdiction d the foreign murt. For 
example, if an English court requires a defendant to execute a transfer 
of property, that order could be enforced in, say, New South Wales, 
by the New South Wales Supreme Court ordering the defendant to 
execute that transfer. However, if in a passing off suit an English 
court restrains a defendant from advertising or selling his product in a 
particular form, it will be unlikely that the court's order was intended 
to extend beyond England, and to restrain such conduct in Australia 
would be to extend, not to enforce the order. In each case it will be 
necessary to decide what is the nature and extent of the defendant's 
obligation under the order of the foreign court. To do that it may be 
necessary to go behind the foreign judgment and examine the cause 
of action: not to see if the foreign court judged rightly, but to see 
precisely what was adjudged. 

If it appears that the foreign court purported to bind the defen- 
dant's m n d a  outside its territorial jurisdiction, although the defendant 
will have an olbligatim to obey the judgment, *the further question will 
than arise whether there are reasons of public policy for refusing to 
enforce the foreign judgment. In some cases the enforcement of a 
foreign judgment regulating activities in the enforcing State, while not a 
derogation of sovereignty of the enforcing State (for the judgment takes 
effect only through the agency of the enforcing court), would be an 
impermissible impairment of activities conducted in that State, or 
interference with interests protected by it. This presumably is the 
reason for the Foreign Anti-Trust Judgments (Restriction of Enforce- 
ment) Act, 1979. In this context the variety of foreign judgments 
which may be denied enforcement may not be limited to those 
judgments which give effect to the penal or revenue laws of the foreign 
state. For example, an injunction issued by a foreign court restraining 
the publication anywhere of what was there adjudged to be a defama- 
tion, might be refused enforcement on the grounds d public policy. 
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It is not the purpose d this article to attempt to d&e the cases 
in which a foreign judgment rnigfit be refused enforcement on the 
grounds of public policy.46 The difficulties can be illustrated by examin- 
ing one Gategory of case; the enforcement of foreign judgments d a t i n g  
land situated within the enforcing state. 

Foreign: Judgments Affecting Land 

Dicey & state a rule that a foreign court has no jurisdic- 
tion to adjudicate upon the title to, or the right to possession d, any 
immovable situate outside that mmtrry. In the commentary upom this 
rule the learned editors note that it rests on slender authority and its 
scope is a matter of doubt. The rule reflects the decision in British 
South Africa Co. v. De Companhia de M ~ c a m b i q u e ~ ~  which imposes 
the same limitation on the jurisdiction d English and Australian courts, 
but it does not reflect the doctrine known as Penn v. Lord B~ltimore4~ 
whereby English and Australian courts exercise jurisdiction to enforce 
personal equities notwithstanding that the title or right to possession of 
foreign land is affected. 

It is clear that where a foreign court purports to deal with land 
situated in the enforcing state otherwise than in the course of enforcing 
personal rights in respect of the land, its judgment will not be 
recognized or enforced in Australia. In Boyse v. C ~ l c l o u g h ~ ~  it was 
held that a decree of the Court of Cancery in Ireland deciding against 
the validity Qif a will relating t~ realty in England could not be set 
up as a bar to an English suit. The judgment created no estoppel to 
prevent the devisee establishing the validity of the will and claiming 
his rights to the land under \it. 

The critical question is whether jurisdiction in the international 
sense should be conceded to the foreign court in respect of its enforce- 
ment of personal rights over land outside its territorial jurisdiction. 

In Houlditch v. Marquis of  Donegap* the decree d the English 
Court of Chancery for the appointment of a receiver over land in 
Ireland was held to be entitled to enforcement by the E s h  Court of 
Chancery. The plaintiff did not seek the appointment of the receiver 
so.as to alter the title to the land but merely to receive payment f m  
the rents and profits of the land. Nevertheless the Hwse of Lords held. 
that the English decree was made in the exercise of the Court's 

I 
46 Guidance may be found in Article 16 of the' E,E.C. Convention on> 

Jurisdlchon and Enforcement of Judgments: Bulletin of the Euro an Communi-, 
ties, supplement to 211969; 4. Committee's Report, Bulletin orthe  European, 
Communities, supplement to 121 1972. , . I 

413 Op. cit. supra n. 6, rule 183, at 1016. 
47 rig931 A.C. 602. 

. 48 11750) 1 Ves. Snr. 444. 
49 (1854) 1 K. & J. 124. 
SOSupra n. 11. C f .  Norris v. Chambres (1861) 3 De G, F. &.?, 583 per 

Lord Campbell, LC, at 585, <%.. . . & , , a %  > & - .  . , ., 
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jurisdiction under the doctrine of Penn v. Lord Baltirnore. It does not 
follow that the case is authority in favour of enforcing foreign land 
decrees, for much stress was placed on the fact that the English decree 
would be treated as only prima facie evidence of the plaintiff's cause 
of action. Lord Brougham, L.C. said: 

All these cases show that acting in personam, that is, through the 
medium of its power over the person, the courts of equity in this 
country mediately, though not immediately, affect the rights of 
real property abroad. They cannot immediately affect it, because 
their decree does not bind the land. If the principle which is 
contended for were true - that they are conclusive before the 
court, because they are actually binding and of the force of 
judgments in the foreign country - in that case we can bind their 
land by a judgment here, and they can bind our land by a 
judgment there. That I hold, for the reasons I have already 
assigned, is not the law.51 
This passage could be taken as authority that if a foreign judgment 

which afTects rights over land situated in the enforcing state is conclu- 
sive on its merits it cannot be enforced. It is submitted ho~wever that 
it would be wrong to do so. It does not follow from treating a foreign 
judgment as conclusive on its merits that the judgment by its own 
force can bind the land situated in the enforciizg state. The question 
is whether the foreign judgment will be enforced by the court of the 
state where the land lies, so that the title to the land is affected by the 
order of the court of the situs. 

The leading decision is that of the Supreme Court of Canada ill  

Duke v. A r ~ d l e r . ~ ~  There the Court refused to enforce a judgment of 
the Superior Court of California which had, on grounds of fraud and 
breach of contract, ordered the defendants to reconvey land situated in 
British Columbia to the plaintiffs. The purchaser of the land, Mr Duke, 
had agreed to secure payment of the balance of the purchase price by 
giving a mortgage we2 certain land in California. Contrary to his 
agreement with the plaintiffs, the land in California was subject to an 
additional encumbrance. Mr Duke then fraudulently conveyed the 
property in British Columbia to his wife. The Californian Court 
ordered the defendants to reconvey the land to the plaintiffs, and in 
the event of their failing to comply with the order, it directed the Clerk 
of the Court to execute the conveyance. A conveyance was executed 
by the Clerk of the Court, and the plaintiffs sought and obtained a 
declaration from the Supreme Court of British Columbia that by virtue 
of the Californian judgment and the conveyance made pursuant to it, 
the plaintiffs were the owners of the land. The order was varied by 

51  Zbid. at 344. 
52 119321 4 D.L,R. 529. 



FOREIGN JUDGMENTS 643 

the Court of Appeal of British Columbia which, while not conceding 
that the Californian Court could itself directly affect the title to the 
land, nevertheless enforced that judgment by itself making an order 
for the vesting of the property in the plaintiffs. The Supreme Court 
of Canada however allowed the appeal, and refused to enforce the 
Californian judgment. 

The Court noted the general principle that rights in respect of 
land should be determined by the lex situs and by the courts of the 
situs. It then noted that an English Court (and a Court of British 
Columbia) has jurisdiction to enfmce rights affecting foreign land 
which are based on contract, fraud, or trust, where the defendant is 
rssident in the jurisdiction. In so acting however the Court would 
apply its own law to determine the parties' rights, not the law of the 
situs. It must be presumed that the Californian Court so acted. This 
jurisdiction however can only be exercised in personam, and neither 
the Californian judgment nor the conveyance executed by the Clerk of 
the Court could directly affect the title to the land. Nor should the 
Court lend its aid to carry the foreign judgment into effect by itself 
vesting the title to the land in the plaintiffs, as to do so would be to 
give the Californian judgment an effect in rem whereas it can only 
operate in personurn. This last point is not entirely clear but seems to 
be what is meant by the following passage: 

In my opinion the rules stated by Dicey quoted above, that the 
Courts of a foreign country have no jurisdiction to adjudicate 
upon 'the title or right to the possession d any immovable not 
situate in such country, and the statement in the authorities 
referred to, that controversies in reference to land can only be 
decided in the state in which it depends, and that judgments of 
foreign Courts purporting to deal with the title and with rights to 
lands in another country can only be enforced by proceedings 
in personam, show that the judgment of the Court of California 
here in question does not, in British Cdumbia, affect the title to 
the lands in question, and is not a judgment that should be 
enforced by the Courts of British Columbia as binding there on 
the partie~.~3 
The Court seems to have held that to enforce a foreign judgment 

which determines the parties' rights to the land, in effect would allow 
the foreign court to bind the land, which it cannot do. It is interesting 
to note in passing that the Court did not simply hold the Californian 
judgment unenforceable because it was not for a sum certain in money. 

There is a confusion in the judgment which results from the sense 
in which jurisdiction is conceded to the foreign court. It is noted that 
the Court of British Columbia has jurisdiction to enforce personal 

53Ibid. at 541. 
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equities decting foreign land. This is jurisdiction in the domestic 
same: jurisdiction which the enforcing court assumes for itself. The 
Suprente Court assumes that the CaIifornian Court was exercising a 
like jurisdiction, and appears to have conceded that in the international 
sense the Californian Court had jurisdiction to enforce rights in 
personam over land outside its territory. Neverthless a judgment given 
in the exercise of that jurisdiction was refused enforcement lest the 
foreign court have power to bind the land itself and thereby have an 
effect not only in personain but in rem. However if the foreign 
judgment is ever to be effective it must indirectly affect the title to 
the land. If the judgment is obeyed by the defendant, the title will 
be a$scted Ithroiugh the defendant's conveyance. The question is 
whether the foreign judgment can indirectly take effect through the 
agency of the court of the situs of the land. For the court of the 
situs to enforce the judgment is not to give the foreign cwrt  any power 
to enforce its judgment otherwise than against the person of the 
defendant. It seems dificult on the one hand to concede jurisdiction 
to the foreign court to exercise a jurisdiction in personam, but to 
refuse to make effective a judgment given in the exercise of that 
jurisdiction. 

The question then is whether the enforcing court should recognize 
that, in the international sense, the foreign court had jurisdiction to 
enforce personal rights affecting land outside its territory. The Supreme 
Court of Canada in Duke v. Andler ought to be taken to have denied 
such jurisdiction to the Californian Court for the reason that all rights 
affecting land should be determined by the courts of the situs. 

The decision for an Australian court as to whether jurisdiction 
should be conceded in the international sense to a foreign court in 
respect of its adjudication d personal rights over land situated in the 
enforcing state, is essentially a decision to be based on policy. What 
are the policy considerations? 

This question has been debated by American Writed4 who have 
discussed the question whether the judgment of a court d one American 
State enforcing personal rights over land situated in another is entitled 
to fuII faith and credit in the latter State. Their discussion shows that 
decisions of the United States' Supreme CourtK5 which were partly 
relied upon by the Supreme Court of Canada in Duke v. Adler are 

54 Especially Barbour, "The Extra-Territorial Effect of the Equitable Decree" 
17 Mich. L.R. 527; Lorenzen, "Application of Full Faith and Credit Clauses to 
Equitable Decrees for the Conveyance of Foreign Land" 34 Yale L.J. 591; 
Currie, "FulZFaith and Credit to Foreign Land Decrees" 21 Uni. o f  Chicago L.R, 
620; Hancock, "Full Faith and Credit to Foreign Laws and Judgments in Rea: 
Property LitigaRioA: The Supreme Court and the Land Taboo" 18 Stanford L.R. 
1299; Ehrenzweig on Conflict o f  Laws, at 209 et seq.; Goodrich, Conflict oj 
Laws (4th "ed.1 sw,.218 esp. at.412 et sea. 

K5Carpenter v. Strange (1891)  141 U.S, 87; 35 L.Ed,640; Fall v. Emti4 
(1909) 215 V.S.1; 54 LM,65, , - *  * - 
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not conclusive of the i ~ u e . 6 ~  The major point made by the American 
writers is that where the defendant obeys the judgment of the foreign 
court and executes a conveyance d the land (if that is what was 
ordered), the validity of that conveyance cannot be attacked. It 
cannot be said for example, that the conveyance is void for duress. 
If that result is observed with equanimity, what policy dictates that a 
contumacious defendant be allowed to avoid his obligation under the 
foreign judgment? 

It was said in Duke v. Andler that an objection to enforcing the 
foreign judgment is that the foreign court would not have applied the 
lex situs in determining the parties' personal rights over the land. But 
is the lex situs necessarily the appropriate law to determine these 
matters? A party's rights under a contract affecting land depend on 
the proper law of the contract, which is often the lex situs, but need 
not be. If English law is still correctly stated in Re Courtney; ex parte 
PollanP7 when an English or Australian Court enforces other personal 
equities affecting foreign land pursuant to the doctrine of Penn v. Lord 
Baltim0re,6~ the lex tori is applied to determine those personal equities. 
That might or might not be the case with other countries. If it is not 
essential that the lex situs d e t e d n e  personal rights in respect of land, 
a major reason for requiring the dispute to be heard in the courts of 
the situs is removed. 

There are however practical difficulties which would arise if the 
foreign judgment were enforceable. How would its enforcement affect 
the Cornonwealth's control over foreign investment? What would be 
the nature of the interest held by a party entitled to the benefit of a 
foreign judgment directing a conveyance to him? Would he be able 
to assert an interest in the land against a purchaser who took the land 
with notice of the foreign judgment before enforcement proceedings 
began or were decided? Would such a party have an interest which 
could be protected by a caveat? These may not be insuperable 
WEculties. The position of such a party would seem to be analogous 
:o the psition of a person who had a contractual right against the 
%her party to the proceedings.6s The position would be more complex 
f the remedy prescribed by the foreign court was of a kind not known 
o the lex situs. However the enforcing court should still be able to 
give such remedy as would best give effect to the right of the party 
:ntitled to the benefit of the foreign judgment, and the interest which 
uch a party would have in the land prior to any order being made 
ry the enforcing court would depend upon what remedy the enforcing 

- 
66 Esp. Currie, supra n. 54. For trend of decisions at lower court level in the 

Tnited States see American Law Institute, Second Restatement, Conflict of Laws, 
1971) Ch. 5, s. 102. 

67 (1840) Mont & Ch. 239. 
6s Supra n. 48. 
o9 Cf. Fall v, Eastin (1909) 54 L, €3. 65 per Holmes, 1, at 72. 
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court might give. Certainly the judgment of the foreign court could not 
operate to create an inteerst in land of a kind unknown to the lex 
situs. 

These are policy considerations on which no confident conclusim 
can be reached. There may be complications and difficulties in 
enforcing such foreign judgments, but on the other hand there may be 
advantages which should not be ignored. If the proper law for the 
sale of land in New South Wales is New Zealand law, and a New 
Zealand Court orders specific performance of the contract, there is 
little to be said in favour d requiring the plaintiff to relitigate the 
original issues in New South Wales in order to have the contract 
performed. 

Defences 

The next issue is whether there are special defences available to 
the enforcement of a foreign judgment in equity. Generally the rules 
that are applicable to enforcing a foreign judgment for a sum of money 
will apply to enforcing a foreign judgment by equitable remedies. 
Thus the grounds on which a foreign court has jurisdiction over the 
defendant, the requirement of identity of parties in each suit, and the 
defence that the judgment was obtained contrary to the principles of 
natural justice, or (if it be in a defence) substantial justice, will apply 
equally in equity as they do at law. Again, the discovery of new 
material evidence after the foreign court has given judgment is not a 
sufficient ground for refusing to enforce its judgment either at law6 
or in equity,e1 even though the evidence could not through reasonabl 
diligence have been made available to the foreign court. The partie 
seeking to rely on such evidence must apply to set aside the judgmen 
through whatever procedure is available in the foreign jurisdiction. 

Generally also the requirement that a foreign judgment be fin 
and conclusive would apply to its enforcement in equity.82 Howev 
there could be exceptions to that rule. If the foreign court granted a 
interlocutory injunction to restrain the defendant from pursuing 
course d conduct in an Australian State which would be entitled t 
enforcement if it were a final injunction, should it be refused enforce 
m n t  because it was not final and conclusive? It may well be argu 
that the interlocutory injunction made by the foreign court should b 
enforced in Australia unless and until it is altered by the foreign co 
Although there is no authority to support such an argument it sh 
be borne in mind that in the passage quoted abovee3, Lard Denma 
C.J. in Henderson v. Henderson referred to foreign equitable decr 

e0 De Crosse Brissac v. Rathbone (1861) 6 H .  & N. 301. 
In re Truffort; Traflord v. Blanc (1887) 36 Ch.D.600. 

62PauZ v. Roy (1852) 15 Beav. 433; Perry v. Zissis [I9771 1 Lloyd's Re 
607. 

63 Supra n. 29, 
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being enforceable in equity though not at law because they may involve 
collateral and provisional matters. It is arguable that an interlowtory 
injunction is a provisional matter which might be enforceable in equity. 

There is no distinction between the jurisdiction in equity and at 
law in respect d a judgment procured through fraud.64 Such a 
judgment is a nullity. In Larnach v. Alleynes5 Chapman, J. in the 
Supreme Court of Victoria held that a foreign judgment is also voidable 
on the ground d equitable or constructive fraud. The decision is not 
a strong one as the authorities cited by His Honour do not sustain 
the proposition, and the case could have been decided on other 

In principle however it is conceivable that the act of 
obtaining a judgment from a foreign court could constitute a breach 
d fiduciary duty. That would be so, for example, if the natural forum 
was the court of an Australian State, but resort was had to a foreign 
court to define the extent of a fiduciary duty in the expectation that 
less rigorous standards would be applied than those which the 
Australian court might be expected to apply. Presumably it would be 
unconscionable to rely upon or enforce such judgment. 

The most important special consideration arises from the nature 
of equitable remedies. The general rule is that the law governing 
remedies as distinct from the cause d action is the lex fori. Thus 
where an equitable remedy is sought to enforce a foreign judgment, 
defences that go to the availability of the remedy rather than the 
validity of the cause of action on the foreign judgment, are determined 
by the law of the enforcing state. Equitable relief will be refused if 

plaintiif is guilty of laches,67 and presumably such defences as 
dship, or the necessity for the continual supervision by the court 
its order, will be available. As all equitable relief is discretionary, 

plaintiff who engaged in forum shopping in obtaining the foreign 
dgment could be denied equitable relief upon it. The distinction 
tween the remedy and the cause of action on the judgment could 

difficult to draw. However that issue will always arise when an 
uitable remedy is sought to enforce a right governed by foreign 

and is not peculiar to the enforcement d foreign judgments. 
ordingly it need only be mentioned here. 

The existence of the equitable jurisdiction on foreign judgments 
aises some difficult questions, especially in relation to the kinds of 
reign judgments which ought to be denied enforcement because they 
ringe upon the interests of the enforcing State. If a plaint8 seeking 
equitable remedy on a foreign judgment was in the position of 

66 (1862) 1 W. & 

67 Reimers v. Bruce (1857) LJ. Ch. 196. 
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asking the court to take a new step in developing the law to admit his 
claim, the; court might feel that the safer course was to leave the 
making of new law to Parliament. But that is not the plaintiff's 
position. Principle and authority show that there is an equitable 
jurisdiction on foreign judgments, and that cannot be ousted by state 
ments in textbooks that the limitations of the old forms of action of 
debt and assumpsit mean that only foreign judgments for a fixed sum 
of money can be enforced. Consequently the difficulties inherent in 
equity's jurisdiction must be faced. It is also time that the benefits 
from the exercise of that jurisdiction were realized. 




