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One of the outstanding developments in the conflict of laws this 
century has been the growth of the unique American approaches to choice 
of law. Most of the theories are the work of academic writers 'but they 
have received judicial endorsement to varying degrees in recent years. 
However perhaps the most influential American approach to choice of 
law, that of interest analysis, which was so strongly championed by 
Brainerd Currie, has its genesis in the United States Supreme Court 
decisions on full faith and credit. Some of the American writers were active 
before the Second World War, including Walter Wheeler Cook and David 
Cavers. Currie wrote in the 1950's as did Ehrenzweig and it is in the post- 
war era that these theories have gained wide acceptance in the United 
States. 

The writers of the American school have put forward a number of 
different approaches to choice of law but many of them share certain 
features. Commonly they seek to avoid jurisdiction-selecting rules which 
they regard as artificial and unjust. Rather the solution to choice of law 
is sought in an examination of the content of the conflicting laws them- 
selves and an analysis of the policies behind those laws and their relevance 
to the interstate situation. Some of the approaches would avoid altogether 
the necessity of classifying a legal problem or conflicting laws and would 
immediately focus on the content of those laws. Observers outside the 
United States have questioned whether the new American learning is 
relevant to other countries. Sir Otto Kahn-Freund has described Albert 
Ehrenzweig's theory as "an American product which cannot be 
exported". ' Likewise, Professor Kurt Lipstein of Cambridge has said that 
the American doctrines "were conceived in order to satisfy the needs of 
the conflict of laws under the American Constituti~n"~ and that "it is 
quite another problem whether the countries outside the Federal system 
of the United States should heed the voices from the United States". The 
Australian courts have shown little sign of abandoning the traditional 

Henry Bournes Higgins, Professor of Law, Monash University 
Kahn-Freund 124 Recueil des Cours 1968 I1 at 60. 
Lipstein 135 Recueil des Cours 1972 I at 162. 

I d .  163. 



MARCH 19871 REFLECTIONS ON THE FALSE CONFLICT 285 

approach to choice of law which involves classifying a problem to 
determine the appropriate jurisdiction-selecting choice of law rule. That 
is, a problem is classified so that the appropriate choice of law rule can 
be determined. This choice of law rule will indicate which country's law 
applies, irrespective of the content of that law. The decision on choice 
of law precedes and is not predicated upon an examination of the terms 
of the law of the selected jurisdiction unless its application is found to 
be contrary to the forum's public policy. But this is not to say that there 
has been no modification of the traditional methodology and that 
American approaches have been entirely without influence. In one recent 
case the Victorian full court held that it was not always necessary to classify 
a claim and that a right predicated on a statute of a sister-state could be 
enforced without recourse to traditional choice of law rules.4 In other 
cases the technique of interest-analysis has found some f a v o ~ r . ~  

Many of the American approaches to choice of law incorporate the 
doctrine of the false conflict. In some it is used as a preliminary device 
to determine whether a decision on choice of law is necessary. In others 
it forms an integral part of the choice of law process itself. The purpose 
of this article is not to evaluate the contemporary American approaches 
on choice of law but only to look at one aspect, namely the doctrine of 
the false conflict. Even with regard to this matter, the article does not 
purport to be an exhaustive examination of that doctrine as it exists in 
the United States. That has been done by others, notably by Peter Westen 
in an article published in the California Law Review. It is here proposed 
to look at the doctrine of the false conflict in the Australian context and 
to evaluate it and the part it might play in Australian private international 
law. 

False conflict defined 

In his very informative article, Westen comprehensively examines 
the doctrine of the false conflict in the United States. First there is the 
matter of terminology. Not all writers have spoken of "false conflicts" 
and some have referred to "false problems", "spurious conflicts", "pseudo 
conflicts" and "superficial conflicts". Clearly, however, false conflicts is 
the term more generally employed. Westen then proceeds to examine the 
more substantial problem of what is a false conflict. He adopts Professor 
Caver's enumeration of four situations where false conflicts are thought 
to arise but adds three others which writers have suggested constitute false 
conflicts. Thus there are at least seven situations which arguably give rise 
to false conflicts: 

1. Cases in which the laws of both states are the same. 
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2. Cases in which the laws of two states, though different, yield identical 
results with respect to the specific issue before the court. 

3. Cases in which two states have different laws, but only one state has 
an interest in having its law applied. 

4. Cases in which states with different laws both have an interest in 
applying their own law, but in which the forum is prepared when the 
circumstances warrant, to give a moderate and restrained inter- 
pretation to the policy or interest of one state or the other and thus 
avoid the conflict. 

5. Cases in which the laws of two states are involved, but neither has 
an interest in having its law applied. 

6. Cases in which foreign law (or forum law, as the case may be) is 
referred to not as the rule of decision but as a datum for the state 
applying its law. 

7. Cases in which the law of any one of several contact-states has not 
been pleaded. 

After extensively reviewing the literature and cases, Westen concludes 
as follows: 

The concept of false conflicts has wide appeal and diverse meaning. 
In some cases, it is used to describe situations in which choice-of- 
law is moot. In other cases, it is used to describe the choice-of-law 
process itself. And in still other cases, it is used to describe situations 
in which choice of law has already been made. In each case, however, 
by characterizing a choice-of-law problem as a false conflict, the 
courts are asserting that only one law can be rationally applied to 
the facts at issue. The concept of false conflicts has value for courts 
which are sufficiently sophisticated to engage in the kind of reasoning 
it presupposes. The concept is also useful in eliminating as forceful 
precedent those choice-of-laws cases which are found to have 
involved no real conflict. But it is no shibboleth for solving the 
problems of private international law. Rather it is a challenge to 
counsel and courts alike to abandon the talismans of the past by 
confronting the task of accommodating legitimate state interests.' 

We can accept that the concept of false conflicts bears diverse 
meanings and is not a unitary doctrine. Nevertheless it may, within some 
of its facets, have use in the Australian context by identifying situations 
in which a decision on choice of law is unnecessary. It is not proposed 
to review all the seven instances of suggested false conflicts listed above. 
Some of these clearly relate to and form part of a sophisticated choice 
of law process that is foreign to, and perhaps incompatible with, existing 
Australian techniques of choice of law. Other instances of false conflicts 
are obvious situations which gain nothing from being described as false 
conflicts. An instance is the 7th situation posed above, namely cases in 

' Id. 122. 
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which the law of only one state has been pleaded. It is well established 
in Australian law that, absent a statutory provision to the contrary, a party 
who relies on foreign law must plead and prove that foreign law. A failure 
to do so simply means that the foreign law is irrelevant and the lex fori 
will be applied. This is a long established rule with which all lawyers are 
conversant and its description as a false conflict adds nothing to the under- 
standing of a problem or the resolution of a conflict. It does not clarify 
an otherwise obscure position nor does it make for an easier solution of 
a perceived difficulty. Only perhaps in the field of torts has a doubt arisen 
concerning the operation of the rule requiring foreign law to be pleaded 
and proved. It has been suggested that the rule in Phillips v. is 
jurisdictional in nature and that a plaintiff must establish that a foreign 
tort is not justifiable according to the lex loci delicti and cannot simply 
rely on the lex f ~ r i . ~ ~  But within the Australian context the balance of 
authority holds that the law of a sister-state does not have to be pleaded 
and proved by the plaintiff.7c Likewise, the 6th situation posed above, 
cases in which the foreign law is referred to as datum, is an obvious instance 
where there is no true conflict of laws. Take for example the case of an 
action instituted in Victoria for damages for negligence arising out of a 
motor vehicle accident in New Zealand. If the governing law is that of 
Victoria (in accordance with High Court decisions) the law of New Zealand 
must still be consulted to ascertain the permitted speed limit and other 
road rules. Reference to New Zealand law as regards these matters is merely 
as datum to determine whether the defendant was negligent in accordance 
with the law of the forum. However, some of the instances, discussed by 
Westen, where American writers have asserted that foreign law was only 
relevant by way of datum are open to argument. In at least some of the 
situations put forward it would seem that the foreign law was more than 
datum. 

The two instances of false conflicts that will be discussed in this article 
are cases in which the laws of both states are the same and cases in which 
two states have different laws but only one state has an interest in having 
its law applied. 

Identical laws 

Perhaps the most obvious and appealing instance of a false conflict 
is the case where the laws of the relevant states are the same. In such a 
situation it might not be thought necessary to take a decision as to which 
state's law is formally being applied. Thus in Pickering v. Pickering8 a 
decree of nullity was sought in relation to a marriage entered into between 
a woman who was born in Papua New Guinea and a man who was born 
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in Australia. The court found it unnecessary to decide which law governed 
the essential validity of the marriage as it found that the marriage was 
void under both Australian and Papua New Guinea law. In Thorn L. & 
M. Appliances Pty. Ltd. v. Claudianos9 an issue arose, in proceedings 
in Queensland, as to whether certain agreements which were entered into 
in the Australian Capital Territory constituted hire-purchase agreements 
within the meaning of the hire-purchase legislation and were void for not 
having been executed in accordance with the requirements of that legisla- 
tion. Campbell, J. held that the material provisions of the law of 
Queensland and of the Australian Capital Territory were identical so that 
the determination of which law was applicable was not material to the 
decision. However he observed that in his view the validity of the agreement 
should be determined in accordance with the law of the territory. 

It might seem an obvious proposition that a decision on choice of 
law is not necessary, and indeed may not be desirable, in cases where the 
laws of the relevant states are the same. As Westen says "once the court 
has established that the relevant laws of each contact state are identical, 
it should refuse to entertain all choice-of-law arguments". lo Nonetheless 
there are instances where Australian courts have embarked on a detailed 
examination of the question of choice of law when it was clear that the 
laws of the relevant states were the same. Moreover appeals have been 
taken on choice of law issues in precisely such circumstances. The 
outstanding case is Koop v. Bebb. There a wrongful death action was 
instituted in Victoria arising out of an accident which had occurred in New 
South Wales. The relevant provisions of the Victorian Wrongs Act and 
the New South Wales Compensation to Relatives Act did not differ in 
any relevant respect. The High Court held that the action could proceed 
in Victoria primarily in accordance with Victorian law while McTiernan, J. 
who concurred in the result was of the view that the action could be 
maintained in Victoria pursuant to New South Wales law. 

In the Victorian Supreme Court, Dean, J. had held that the Wrongs 
Act of Victoria did not apply because, on its true construction, it was 
limited to wrongful acts occurring in Victoria. A majority of the High 
Court rejected this construction. If, however, the Victorian legislation was 
expressly limited to wrongful acts which had occurred within Victoria, 
then an interesting situation would have presented itself. Would it have 
then been correct to say that there was a false conflict on the basis that 
the relevant provisions of Victorian law and New South Wales law were 
the same? Certainly they would be identical when viewed in the context 
of a domestic case but on the facts of this particular interstate case they 
would not be the same because the Victorian legislation would not, by 
its terms, have applied while the New South Wales legislation would have 

[I9701 Qd.R. 141 at 149. 
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extended to the situation. This point is tellingly made by Westen who 
remarks: 

In discussing false conflicts involving identical laws, commentators 
have often failed to state what they mean by the statement 'the laws 
of [all] states relevant to the set of facts are the same'. To say that 
the laws of two contract states are 'the same' might mean that each 
state would reach an identical result if all facts in the case were 
domestic. On the other hand, it might mean that each state would 
reach an identical result if faced with the same multi-contract 
case. l2 

An old decision of the Victorian Full Court well illustrates this point. In 
Potter v. Broken Hill Pty. Ltd. l 3  a Victorian plaintiff patented a process 
for the extraction of metals from sulphur ores in New South Wales. The 
defendant was a Victorian company whom, the plaintiff alleged, had 
infringed the plaintiffs patent at its mines at Broken Hill, New South 
Wales. The plaintiff sought injunctive relief and damages. The Victorian 
Court was required to determine whether the wrong was actionable in 
Victoria according to the rule of Phillips v. Eyre. l4 This requires that the 
wrong must be of such a character that it would have been actionable if 
committed in the forum and not justifiable by the law of the place where 
it was done. There was no doubt that the second condition of the rule 
was fulfilled and the enquiry centred on the first condition. A majority 
of the court held that the action could not succeed because Victorian law 
knew no action for breach of a New South Wales patent. A'Beckett, J. 
dissented on the ground that while no obligation to observe a New South 
Wales patent existed in Victoria, it was sufficient that a Victorian court 
would afford redress for a wrong of the same character if committed in 
Victoria. Where the majority differed from the minority was that they 
tested Victorian law in relation to its operation to the very facts in the 
interstate case. However A'Beckett, J. looked at Victorian law in relation 
to its operation to a purely domestic case that involved the infringement 
of a Victorian patent in Victoria. Clearly both New South Wales law and 
Victorian law were identical in purely domestic cases for both possessed 
the tort of infringement of a patent and both laws provided for the 
registration of patents. They differed, however, in their application to this 
non-domestic case. 

Where the laws of the relevant states are the same both in relation 
to their domestic operation and in relation to their interstate or inter- 
national operation, then a choice of law is clearly unnecessary. It is a waste 
of resources, including valuable judicial time, and an unwarranted increase 
in costs to  argue and determine unnecessary questions. However the 

IZ Supra n. 6,  at 107-08. 
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situation of laws which are identical in their domestic operation but 
different in their interstate or international operation is more difficult. 
Generally the courts have perceived such a case as involving a true conflict 
of laws and have addressed the question of which law applies to the case. 
Take, by way of example, the decision of the Victorian Full Court in Borg 
Warner (Australia) Ltd. v. Zupan. l5 There an employee of the plaintiff 
was injured at Wodonga in Victoria when a motor vehicle he was driving 
to work in New South Wales was struck by another vehicle driven by the 
defendant who was a resident of Victoria. The plaintiff paid workers' 
compensation to the employee as he was obliged to do under the Workers' 
Compensation Act 1926 of New South Wales. The plaintiff then instituted 
proceedings against the defendant in Victoria seeking to be indemnified 
in respect of the compensation it had paid to its employee on the basis 
that the defendant was negligent and was legally liable to the employee. 
It relied on section 64 of the New South Wales Act which provides: 

(1) Where the injury for which compensation is payable under 
this Act was caused under circumstances creating a legal liability in 
some person other than the employer to pay damages in respect 
thereof - 

(a) . . . 
(b) if the worker has recovered compensation under this Act, 

the person by whom the compensation was paid shall be 
entitled to be indemnified by the person so liable to pay 
damages as aforesaid . . . . 

The court discussed at great length the juristic basis upon which the claim 
founded on the New South Wales statute was enforceable in Victoria and 
concluded that it was. Murphy, J. observed that the Australian states had 
similar statutory provisions relating to workers' compensation and noted 
that the Victorian legislation contained a like right of indemnity on the 
person paying compensation: 

Every State and the Commonwealth has statutory provisions relating 
to workers' compensation. Many if not all statutes contain provisions 
relating to  injuries sustained outside the State in which the contract 
of employment was made. Similarly they contain provisions designed 
to avoid overlapping to avoid double payments, that is to say to avoid 
the recovery of compensation for one injury under the provisions 
of two separate Workers' Compensation Acts, whether of two States, 
or of the Commonwealth and a State. They also contain provisions 
giving the person paying compensation a statutory right of indemnity 
in not dissimilar circumstances. 

Such right is to be settled "by action": s. 64(l)(d) N.S.W. Act. 
The Victorian and New South Welsh Workers' Compensation 

Acts contain such provisions. They are in this sense complementary, 
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and public policy demands that regard be had in Victoria to the 
statutory provisions of the State of New South Wales on this 
subject. l6  

Marks, J. expressed similar sentiments. l7 In Borg Warner the laws of the 
two states were the same in their domestic application but they differed 
in their interstate operation in that they only conferred a right of indemnity 
in respect of compensation "payable under this Act". The court did not 
say that there was a false conflict because the laws of Victoria and New 
South Wales were the same, but it took into account the similarity of the 
relevant laws in justifying application of the law of a sister-state which 
expressly purported to apply to this particular case. 

Not dissimilar reasoning is found in the decision of Adam, J. in 
Corcoran v. Corcoran.18 There the plaintiff was the wife of the 
defendant who was injured when the vehicle in which they were travelling 
and which was being driven by the defendant was involved in an accident 
in New South Wales. The parties were ordinarily resident and domiciled 
in Victoria. The plaintiff brought an action for damages in Victoria and 
the question of her entitlement to maintain the action was raised. By section 
2 of the Marriage (Liability in Torts) Act, 1968, the Victorian parliament 
had abolished the common law immunity of a spouse from suits by the 
other spouse in respect of tortious acts. The State of New South Wales 
had also removed inter-spousal immunity in respect of torts resulting from 
motorcar accidents by section 16B of the Married Persons (Property and 
Torts) Act, 1901. However this was confined to actions involving accidents 
arising out of the use of vehicles registered in New South Wales. The 
Victorian court was concerned with the second condition of the rule in 
Phillips v. Eyre19 which required that the act be not justifiable where 
committed. Adam, J. held that compliance with this condition should not 
be required in the circumstances of the case. He remarked inter alia: 

Furthermore, if one is looking for some question of policy on which 
to decide whether the rule in Phillips v. Eyre should be relaxed in 
this case, one finds, I think, without much difficulty a policy evident 
in the New South Wales legislation which would favour the allowing 
of this action in Victoria between the Victorian husband and wife 
driving a Victorian car. From the New South Wales legislation, it 
is clear that the legislature there has thought it proper to relax the 
old doctrine of inter-spousal immunity when the result of it would 
be injustice to a wife without any benefit to the husband. One can 
readily enough understand a general policy of discouraging litigation 
between husband and wife in tort because of the wider interests 
involved if these actions were allowed without restraint. 

l6 [I9821 V.R. 437 at 444. 
Id. 460. 
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l9 Supra n. 14. 
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The policy of the New South Wales legislation is to allow these 
actions, where by the requirements of its legislation the husband's 
car is subject to a policy of compulsory third-party insurance in New 
South Wales and accordingly, there will in substance be no question 
of personal litigation between husband and wife. In such a case there 
is no reason founded on public policy for denying to a spouse a right 
to sue the other spouse for damages sustained by wrongful conduct. 
The same policy which lies behind the New South Wales legislation, 
which in terms is locally confined to a case where the motor vehicle 
concerned is registered in New South Wales is effectuated in Victoria, 
although in general terms, by its legislation which, inter alia, operates 
to remove any bar to one spouse suing the other for damages in tort 
where the motor vehicle is registered in Victoria with the like con- 
sequence of a compulsory third party insurance. The circumstance 
that by allowing the present action in Victoria by wife against 
husband the policy manifested by the New South Wales Act would 
also operate in Victoria provides in my opinion an additional reason 
in justification of the relaxation of the second limb of the rule in 
Phillips v. Eyre. To allow Victorian law to govern the matter so far 
from contravening the policy of the New South Wales legislation 
promotes it. 20 

The New South Wales rule, in its application to the facts of this case, did 
not enable the wife to sue her husband. However, in deciding that the 
rule should not be permitted to defeat the action, the court in effect noted 
that the operation of New South Wales law and Victorian law in respect 
of domestic matters was the same and that, therefore, the policy enunciated 
by the legislatures of both states was in harmony. This supported the 
application of the law of the state which did extend to the transaction and 
which ~ermitted the wife to sue her husband. Again, as in the Borg Warner 
case, the court did not say that the domestic identity of the laws of the 
respective states constituted a false conflict, but it used the domestic 
identity of the respective laws to justify application of the law of the state 
which extended to the interstate situation. 

A preliminary question which arises under this aspect of the false 
conflict doctrine concerns the identification of the states whose laws must 
be scrutinised to see if they are identical. Westen speaks in terms of the laws 
"of each contact state".21 This could be taken to mean any state which 
has a factual connection with the underlying transaction or occurrence, 
or it could be more narrowly construed to refer to those states, possessing 
a factual connection, which are interested in the disposition of the case. 
Certainly, the interest analysis approaches to choice of law focus on "the 
interested state". This is described by Westen in the following terms: 

Currie's elusive concept of an "interested" state has not escaped 
criticism. To say that a state is "interested" in the disposition of a 

20 [I9741 V.R. 164 at 171. 
Supra n. 6, at 106. 
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particular case is not to say that its citizens or public officials will 
in any way take notice of the litigation. Saying a state is "interested" 
in a particular suit is legal shorthand for saying that it is interested 
in having its law applied to the facts of that case. A state is interested 
in applying its law to a suit when policies underlying that law would 
thereby be furthered. Policies underlying a law, in turn, are furthered 
when that law is applied to factual contexts which it was intended 
to resolve. Differently phrased, a state is interested in applying its 
law to a particular case when it can be said that the law was designed 
to encompass the facts of just such a case. Laws of a state, in turn, , 

are not designed to dispose of all conceivable cases, but only of those 
having factual contact with the state such that it may be affected 
by the outcome of the suit. A state is so affected when one of the 
persons it presumes to protect is a party to the dispute, when 
misconduct it finds culpable transpired within the state, when its 
courts are invoked to resolve a dispute which it wishes to avoid, or 
when persons with a financial stake in the litigation are residents 
of the state.22 

The problem of identifying the relevant states whose laws must be 
scrutinised exists under any choice of law technique that is not predicated 
on established choice of law rules with fixed criteria. Under our traditional 
choice of law rules whereby a contract is governed by the law chosen by 
the parties, the validity of an assignment of property is tested by the lex 
situs and so on, the choice of law rules themselves identify the interested 
or relevant state. But the adoption of the doctrine of the false conflict 
either as a preliminary technique to ascertain whether a decision on choice 
of law is unnecessary, or as an integral part of the choice of law process 

r itself inevitably involves a scrutiny of potentially applicable laws and raises 
the question of which laws must be examined in this way. The problem 
of identifying the relevant laws may appear more formidable than it really 
is. In the first place it will be up to the parties to assert foreign law and 
it will only be the laws relied upon by the parties that will need to be 

I scrutinised. Moreover, as the decisions in Thorn L. & M. Appliances Pty. 
Ltd. v. ClaudianosZ3 and Pickering v. Pickeringx illustrate, there will 
usually only be two states which have contacts with the case or whose laws 
are relied upon by the parties. 

I Absence of conflicting interests 

As Westen reminds us, the idea of a false conflict developed as a 
part of Currie's government-interest analysis.25 The identification of false 
conflicts and their separation from true conflicts constituted an essential 

22 Id. 80-81. " Supra n. 9. 
24 S u p  n.  8. 
25 Supra n.  6 ,  at 79. 
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part of his choice of law process and, as a component of governmental 
interest analysis, cannot be divorced from it. 

Currie drew a distinction between true and false conflicts. True 
conflicts arose when the laws of two or more interested states conflicted. 
It followed that, on Currie's analysis, if only one state was interested there 
was no true conflict to be resolved. Even if two states were interested there 
would be no true conflict if their laws were identical. We have already 
briefly noted Currie's concept of an "interested" state. The fact that a state 
has factual connections with a case does not ipso facto make it interested. 
It will only be interested if one or more of the policies that lie behind its 
domestic rule would be furthered by applying it to the facts of the inter- 
state case at hand. Some American courts have adopted the interest analysis 
approach and have found an apparent conflicts case to be a false conflict 
on the basis that upon proper analysis only one state was interested in 
having its law applied to the resolution of the dispute. For example in 
Williams v. Rawlings Truck Line Inc. 26 G sold a car registered in his 
name to R. Both were residents of New York. G endorsed the registration 
card but did not remove the licence plates issued in his name. Shortly after 
the sale R, while driving the car in the District of Columbia, was involved 
in a collision with a truck. His passenger W, a resident of New Jersey, 
could not find R and instead brought an action against G.  By New York 
law every car owner was liable for negligence in the use of vehicles driven 
without their permission. Moreover, in the circumstances G would have 
been estopped from denying his ownership because the licence plates had 
not been removed. No such estoppel operated under the law of the District 
of Columbia. The court identified two issues. The first was whether G 
was the owner of the car and this depended upon whether the New York 
rule of estoppel or the District of Columbia rule which allowed proof of 
sale applied. The second issue was, assuming that G was found to be the 
owner, whether his liability was to be measured under New York law or 
under the District of Columbia's statute which rendered an automobile 
owner vicariously liable for the torts of another committed while driving 
his car. On this first issue, the court examined the policy behind the District 
of Columbia law which permitted a registered owner to disprove owner- 
ship of a vehicle. The basic policy behind this law was identified to be 
the control of the giving of consent to irresponsible drivers by a person 
having that power rather than the imposition of liability upon a person 
having a naked legal title with no immediate right of control. The court 
considered that the law was designed to protect the persons and property 
of District of Columbia residents by encouraging safe driving and by 
providing injured parties with potential defendants. It noted that none 
of the parties to the suit was a resident of the District of Columbia, nor 
was the car registered there, hence the District of Columbia was not in 
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a position to  assert an interest in the application of its law to the case. 
Such an application would not further the policies underlying the District 
of Columbia's law. On the other hand, New York had a substantial interest 
in the application of its rule of estoppel to the case. The New York rule 
was designed to enforce the vehicle registration laws of the state and 
thereby to maintain the integrity and accuracy of that state's vehicle 
registration system. The court concluded: 

In sum this case presents a classic "false conflicts" situation. Adoption 
of the New York doctrine of estoppel will further the interests of 
New York, but will not interfere with any of the articulated policies 
of the District of Columbia. On the other hand, application of the 
District's rule allowing proof of sale would impinge upon New York's 
interests without furthering any of the recognizable policies of the 
district. As a false conflicts case, our decision becomes simple: we 
apply the estoppel rule of New York, the only jurisdiction with an 
interest in having its law applied to the issue of defining ownership 
of the vehicle.27 

Where only one state has significant contacts with the case and the 
other state has but minimal contacts, the interest analysis approach is easy 
to apply and leads to a predictable result. Thus Kuchinic v. McCroryZ8 
four Pennsylvania residents flew from Pittsburgh to Miami, Florida to 
attend a football game. On the return flight, while flying over Georgia, 
the 'plane crashed, killing all occupants. An action was instituted in 
Pennsylvania on behalf of the deceased passengers against the estate of 
the pilot. The court had no difficulty in determining that Pennsylvania 
was the only interested jurisdiction and that the case presented a false 
conflict: 

Indeed when properly analyzed the present cases are a prime example 
of what has been characterized as a "false conflict", for under no 
stretch of the imagination can Georgia be viewed as a concerned 
jurisdiction. In passing its statute, Georgia undoubtedly intended 
either to protect insurance companies from collusive suits or to 
prevent ungrateful guests from suing their hosts; it most assuredly 
did not mean to encourage the exercise of less than due care by those 
who use its highways or airways. Georgia's only contact with the 
present case, as the situs of the accident, is wholly fortuitous, whereas 
Pennsylvania, as the place where the host-guest relationship was 
established, where it was intended to terminate, and as the domicile 
of all four of the aircraft's occupants, is the state with the most 
significant interest in defining the legal consequences attaching to 
the relationship here involved. See Griffh v. United Airlines, 
supra. 29 

27 Id. 586. 
28 (1966) 222 A.2d 897. 
29 Id. 899-900. 
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Where a case has significant factual contacts with more than one 
state then a fairly comprehensive interest analysis is required in order to 
evaluate the interests of the states concerned. The court must identify the 
policies behind the laws of the relevant state and seek to determine whether 
any of those policies would be furthered by applying them to the inter- 
state case at hand. There are several conclusions which the court may arrive 
at. In the first place, the court may decide that even while the case has 
significant contacts with more than one state, only one state has an interest 
in having its laws applied to that case. For example, in Pfau v. Trent 
Aluminium CO.~O the plaintiff, a domicilary of Connecticut, and the 
defendant, a domicilary of New Jersey, were students at a college in Iowa. 
The defendant agreed to drive the plaintiff to Missouri for a weekend visit 
but they never reached their destination because they were involved in a 
collision enroute and whilst still in Iowa. The defendant's vehicle was 
registered in New Jersey in the name of a New Jersey corporation that 
belonged to the defendant's father and it was insured in that state. An 
action for the injuries sustained was brought by the plaintiff in New Jersey 
and the defendant pleaded a "guest statute" of Iowa which provided that 
a host-driver was not liable to his passenger-guest for ordinary negligence. 
Under the laws of New Jersey and Connecticut there was liability for 
ordinary negligence. There were significant contacts with Iowa. The 
journey had commenced there, both parties were resident in Iowa in the 
sense that they lived there while attending college and the accident occurred 
in that state. Nonetheless the court held that none of the policies that lay 
behind the Iowa guest statute would be furthered by applying them to 
the facts of this case. The court identified the policies of the Iowa statute 
as articulated by the Iowa courts. These were-to cut down litigation 
arising from the commendable, unselfish practice of sharing with others 
transportation in one's vehicle and to protect the good samaritan from 
claims based on negligence by those invited to ride as a courtesy, to prevent 
ingratitude by guests, to prevent suits by hitchhikers, to prevent collusion 
suits by friends and relatives resulting in excessively high insurance rates. 
The courts concluded as follows: 

The above policies expressed by the Iowa courts would not appear 
to be relevant to the present matter. This action will not increase 
litigation in the Iowa courts; no hitchhiker is involved; no Iowa 
insurer will be subjected to a "collusive suit" since the insurer is a 
New Jersey corporation; there is no "Good Samaritan" Iowa host- 
driver to be protected; and finally, there is no Iowa guest displaying 
his "ingratitude" by suing for ordinary negligence. The desire of Iowa 
to prevent collusive suits and suits by ungrateful guests and to cut 
down litigation would ordinarily apply to Iowa domiciliaries, 
defendants insuring motor vehicles there, and persons suing in its 
courts: Mellik v. Sarahson. 31 

(1970) 263 A.2d 129. 
Id. 131-132. 
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The statement that there was no Iowa host-driver to be protected nor an 
Iowa guest displaying his ingratitude may perhaps be debated. Though 
neither the plaintiff nor the defendant were domiciled in Iowa they were 
certainly resident in Iowa and lived there for substantial portions of the 
year. Likewise, the statement that "the desire of Iowa to prevent collusive 
suits and suits by ungrateful guests and to cut down litigation would 
ordinarily apply to Iowa domicilaries" may be questioned. Why would 
such policies not also extend to Iowa residents? Be that as it may, the court 
held that Iowa was not interested in having its laws applied to this case. 
It acknowledged, however, that Iowa had important contacts with the case 
and was the "seat of the relationship". The court then turned to the interests 
of New Jersey and Connecticut. Neither state had a guest statute and the 
court was of the view that Connecticut had a strong interest in applying 
its substantive law which permitted the plaintiff, who was domiciled in 
Connecticut, to recover for his host's ordinary negligence. The court also 
intimated that New Jersey possessed an interest. It too did not have a guest 
statute and permitted a guest-passenger to be compensated by his host- 
driver in cases of ordinary negligence. One might ask why the court felt 
that New Jersey was interested in applying its law so that a New Jersey 
defendant would have to pay damages to a plaintiff of Connecticut. The 
court reasoned as follows: "we are not certain that a defendant's domicile 
lacks an interest in seeing that its domicilaries are held to the full measure 
of damages or the standard of care which that state's law provides for. 
A state should not only be concerned with the protection and self-interest 
of its citizens. . . . In Cohen v. Karninetsky, we emphasised a host's duty 
to his guests".32 This passage indicates that a state's interests are to be 
broadly construed and not interpreted in a narrow or pedantic manner. 
On this basis one might wonder why the court did not conclude that Iowa 
had an interest in seeing that its policy of preventing suits by ungrateful 
guests did not extend to persons who were resident in Iowa and in respect 
of journeys that had been commenced in Iowa. The broad construction 
of New Jersey's interests stands in marked contrast to the narrow con- 
struction of Iowa's interests. In the end result the court concluded that 
there was a false conflict between the interests of New Jersey and 
Connecticut because their laws were identical. This underscores an 
important aspect of the doctrine of the false conflict as advanced by Currie. 
Primarily, a false conflict arises where only one state is interested. However 
if two or more states are interested there can still be a false conflict if 
their laws are identical. The Pfau case illustrates both facets of a false 
conflict. The laws of Iowa were held to be irrelevant because Iowa was 
not an interested state. The laws of Connecticut and New Jersey were both 
relevant, as they were interested, but the false conflict arose from the 
identity of their laws. 

When two states are interested and their laws are found to be 
different then, on the Currie analysis, a true conflict is presented. In such 

32 Id. 136. 
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a case the court has various options. Currie was adamant that the court 
was not in a position to weigh the competing interests and maintained 
that if one of the interested states was the forum its law should be amlied. 
Currie was of the opinion that the law of the forum should almost 
invariably be applied to a case if the forum-state'had an interest in the 
application of its laws even though another state possessed a like interest. 
Sometimes, however, the courts are prepared to weigh the interests of the 
competing states. In Cipolla v. S h a p ~ s k a , ~ ~  the plaintiff and the 
defendant had previously attended school together in Delaware. The 
defendant was a resident of Delaware and the plaintiff was a resident of 
Pennsylvania. On the 24th January 1966 after classes had ended for the 
day the defendant proceeded to drive the plaintiff to the plaintiff's home 
in Pennsylvania but a collision occurred while the vehicle was still in 
Delaware. The vehicle was registered in Delaware. In an action brought 
in Pennsylvania, the question which arose was whether the law of Pennsyl- 
vania or the law of Delaware applied. Delaware possessed a guest statute 
which prohibited a guest from recovering for his host's negligence and 
this would have precluded the plaintiff from recovering. Pennsylvania had 
no such legislation. The court held that Pennsylvania had an interest in 
applying its law so that the Pennsylvania guest could recover for injuries 
caused by the negligence of the plaintiff. The court also concluded that 
Delaware was interested in applying its law. In the first place, it was 
concerned that a Delaware defendant should not be required to compensate 
a guest in his vehicle. Further, the fact that the car was registered and 
housed in Delaware gave that state another contact because the insurance 
rates depended on the state in which the automobile was housed. Hence the 
court concluded that Delaware's contacts were qualitatively greater than 
Pennsylvania's and that Delaware had a greater interest in having its law 
applied to the issue. Justice Roberts dissented. He agreed with the majority 
that the case presented a true conflict but could not agree that Delaware 
had more than one policy underlying the issue before the court which 
required application of the Delaware guest statute. He did not believe that 
Delaware had enacted its guest statute for the purpose of lowering 
insurance rates of those who housed their vehicles in Delaware and 
observed that even if one assumed that the barring of guest-host suits did 
result in lower costs to insurance companies, it was far from clear whether 
the benefits would inure to Delaware residents or merely aid insurance 
companies doing business in Delaware. He concluded that the sole purpose 
of the Delaware guest statute was to protect a driver who generously and 
gratuitously transported another in his motor vehicle. Thus in view of the 
dissenting judge, the interests of the two states were approximately the 
same. In these circumstances, he thought the conflict should be resolved 
by applying the "better rule of law". In choosing the better rule, he 
examined the policies behind both rules to see which currently represented 

33 267 A.2d 854 (1970). See the symposium on this case at (1971) 9 Duquesne Law Review 347. 
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"the sounder view of the law" and concluded that allowing recovery by 
the guest for his host's negligence represented the better rule of law in the 
circumstances of the instant case. 

Yet another approach adopted by some American courts is to devise 
choice of law rules or principles which indicate which interested state's 
law should be applied. The leading academic exponent of this approach 
is Professor David Cavers who, in his book entitled The Choice of Law 
Process, enunciated certain principles of preference to guide a court in 
choosing the appropriate law to govern a transaction or occurrence. In 
Neumeir v. Kuehr~er~~ the New York Supreme Court formulated certain 
rules regarding guest statutes and the choice of law. Chief Judge Fuld, 
delivering the majority opinion, set out the principles as follows: 

1. When the guest-passenger and the host-driver are domiciled in 
the same state, and the car is there registered, the law of that state 
should control and determine the standard of care which the host 
owes to his guest. 
2. When the driver's conduct occurred in the state of his domicile 
and that state does not cast him in liability for that conduct, he should 
not be held liable by reason of the fact that liability would be imposed 
upon him under the tort law of the state of the victim's domicile. 
Conversely, when the guest was injured in the state of his own 
domicile and its law permits recovery, the driver who has come into 
that state should not - in the absence of special circumstances- be 
permitted to interpose the law of his state as a defence. 
3. In other situations, when the passenger and the driver are 
domiciled in different states, the rule is necessarily less categorical. 
Normally, the applicable rule of decision will be that of the state 
where the accident occurred but not if it can be shown that displacing 
that normally applicable rule will advance the relevant substantive 
law purposes without impairing the smooth working of the multi- 
state system of producing great uncertainty for  litigant^.^^ 

In Labree v. Major3'j the Supreme Court of Rhode Island agreed 
with the New York court that a set of guidelines was preferable to an ad 
hoc approach. However, the Rhode Island court disagreed with the third 
principle stated by the New York court on the basis that it represented 
a retreat to the doctrine of the lex loci delicti. The court preferred a rule 
which looked to the residence of the parties rather than to the place of 
the accident and concluded that where a driver was from a state which 
allowed a passenger to recover for ordinary negligence, the plaintiff should 
recover irrespective of the law of his residence or the place of the accident. 

The practice of some American courts in devising new choice of law 
rules or principles of practice, albeit in limited areas, indicates a desire 

34 286 N.E.2d 454 (1972). 
35 Id. 457-58. 
36 306 A.2d 808 (1973). 
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to bring a degree of certainty and predictability as well as ease of 
application to the choice of law process which is lacking under the broad 
interest analysis approach. Certainly, interest analysis in terms of a 
comprehensive examination of the contacts of the relevant states and the 
application of the policies behind their laws to the case at hand is not likely 
to be adopted as an overall approach to choice of law in Australia. This 
is particularly so whether there are significant contacts between the case 
and more than one state. One only has to look at the numerous United 
States cases on guest statutes to see how the conclusions of the courts have 
varied and how difficult it can be as a practical matter to operate an interest 
analysis system with any degree of consistency and predictability. It is 
hardly surprising that New York courts have sought to enunciate firmer 
criteria to govern choice of law in this area. 

In the area of guest statutes, the American decisions adopting an 
interest-analysis approach disclose a variation of thought. In the first place, 
there is the problem of identifying the policies behind the conflicting laws. 
Let us take the policies behind a guest statute which prohibits a guest from 
recovering against his host for ordinary negligence. In Cipolla v. 
Shaposka3' the majority isolated two policies behind Delaware's guest 
statute. One was the prevention of suits by ungrateful guests and the other 
was a policy to keep down insurance premiums. However the dissenting 
judge took the view that it was no purpose of the Delaware law to lower 
insurance rates. In Labree v. Major38 the Supreme Court of Rhode 
Island isolated only one policy behind the Massachusetts common law rule 
that one who injures another while conferring upon him a gratuitious 
benefit is not liable for less than gross negligence. The policy behind this 
rule was to protect a person who rendered a service gratuitously from 
ungrateful guests. In contrast, the Supreme Court of New Jersey in Pfau 
v. Trent Aluminium Company39 discovered numerous objectives which 
lay behind the Iowa guest statute. These included the reduction of litigation 
from the commendable unselfish practice of sharing with others 
transportation in one's vehicle and the protection of the good samaritan 
from claims based on negligence by those invited to ride as a courtesy, 
the prevention of ingratitude by guests, the prevention of suits by 
hitchhikers, the prevention of collusion suits by friends and relatives 
resulting in excessively high insurance rates. However the court declined 
to hold that one of the objects behind the Iowa guest's statute was to ensure 
that defendants resident in Iowa were not deprived of funds. 

In isolating the policies behind a guest statute some courts, such as 
that in the Pfau case, have said that the answer must be found in the 
purposes as articulated by the courts of the state where the rule was enacted 
or devised. Of course this will not always be possible because the courts 
of the relevant state may not have articulated those objectives. In any event, 

3' Supra n.  33. 
38 Supra n.  36. 
39 Supra n.  30. 
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as the cases on guest statutes show, there are many possible objectives 
behind a guest statute and it may be an arbitrary judgment to say that 
some lie behind a particular statute while others do not. Moreover if the 
interest analysis approach is adopted on an international level where the 
competing law is that of a foreign country rather than a sister-state of 
a federation, it could be exceedingly difficult to identify the policies behind 
the foreign law. Proof of a foreign law in a foreign language is difficult 
enough, but the identification of the policies behind such a law would 
pose a formidable task. 

Even if the policies behind a law can be identified with precision, 
the application of those policies to the interstate case is not always straight- 
forward. We have already noted the possible discrepancies between a broad 
and narrow application of such policies. This is well illustrated by Labree 
v. Major. * There the defendants, who were residents of Rhode Island, 
drove to visit the plaintiffs at their home in Massachusetts. The plaintiffs 
and the defendants then went for a drive in the defendants' car and were 
involved in an accident in Massachusetts. The plaintiffs brought an action 
in Rhode Island and were met with the argument that the law of 
Massachusetts prevented a guest in a motor vehicle from recovering unless 
he proved gross negligence. The court noted that the basis of the 
Massachusetts rule was to protect a person who rendered a service 
gratuitously from ungrateful guests. In this case Massachusetts had no 
real interest in protecting a Rhode Island driver against ungrateful guests. 
But Rhode Island's policy of allowing recovery by passengers for the 
ordinary negligence of their hosts was not limited to the protection of 
Rhode Island guests. The state had an interest in enforcing the standard 
of care of an automobile operator no matter where his guests resided. But 
one might question why the court did not interpret the Massachusetts policy 
in a similarly broad way. The court observed that Massachusetts had no 
real interest in protecting a Rhode Island driver against ungrateful guests 
but, following the broad interpretation of the Rhode Island policy, did 
not Massachusetts have an interest in holding Massachusetts guests to the 
standard of conduct prescribed by Massachusetts law viz. that they should 
not be ungrateful to a host who gratuitously afforded them transport in 
his vehicle? In the case of the Massachusetts law the court applied the 
policy in a narrow way but in the case of the Rhode Island law the court 
applied the policy which underlay it in a broad way. It is submitted that 
there is a degree of inconsistency here. 

It has been stated above that the Australian courts are unlikely to  
adopt interest analysis as an overall approach to choice of law particularly 
in cases involving significant contacts with more than one state. But it 
is obvious that where a case has significant contacts with only one state 
and only that state has an interest in the application of its law, then the 
forum is unlikely to apply the law of any other (disinterested) state. This 
is consistent with, and is arguably the basis of, many of the recent 

" Supra n. 36. 
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Australian decisions dealing with choice of law in torts. Indeed, the 
important decision of the House of Lords in Chaplin v. Boys41 can be 
explained on this basis. That case concerned an action between two British 
servicemen in respect of an accident which had occurred in Malta. By 
English law, the plaintiff could recover for both general and special 
damages, but by the law of Malta, only special damages could be 
recovered. In the view of Lord Wilberforce and Lord Hodson, Malta had 
no interest in applying its law to this case. As Lord Wilberforce remarked: 

The rule limiting damages is the creation of the law of Malta, a place 
where both plaintiff and defendant were temporarily stationed. 
Nothing suggests that the Maltese state has any interest in applying 
this rule to persons resident outside it, or in denying the application 
of the English rule to these parties. No argument has been suggested 
why an English court, if free to do so, should renounce its own rule. 
That rule ought, in my opinion, to apply.42 

Likewise the Australian tort cases, Kernp v. Piper,43 Warren v. Warren44 
and Corcoran v. C o r ~ o r a n ~ ~  can be regarded as decisions where the 
courts felt compelled to apply the law of a particular jurisdiction 
because it was the only interested jurisdiction. For example in Corcoran 
the action was between spouses who were resident and domiciled in Victoria 
in respect of an accident involving their Victorian registered car which 
had occurred in New South Wales. The issue was whether the spouses could 
sue each other. They possessed capacity under Victorian law but not by 
the law of New South Wales. Adam, J. remarked: 

Why should, in this case, the rule applicable in New South Wales 
apply in preference to that of Victoria? The only connection, as I 
indicated before, between the facts or the ingredients of this action 
with New South Wales is that the accident giving rise to the wife's 
injuries happened to occur in New South Wales. But when it is 
realized that the parties, the husband and wife, are both residents 
of Victoria, both domiciled in Victoria, were only fortuitously in 
New South Wales at the time of the accident, have no other 
connection whatsoever with New South Wales, and also that they 
were travelling in a car which is registered in Victoria, there would 
seem to me to be overwhelming reasons for treating this as a case 
where the Victorian law should be preferred to the New South Wales 
law on the issue, and the only issue where the laws conflict-the 
capacity of the wife to sue the husband. Not only has the cause of 
action a much closer contact with Victoria than with New South 
Wales but the interests of Victoria are more clearly involved than 

4' [I9711 A.C. 356. 
42 Id. 392. 
43 [I9711 S.A.S..R. 25. " 119721 Qd. R.  386. 
45 [I9741 V.R. 164. 
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any interests of New South Wales. The interests of New South Wales 
in maintaining inter-spousal immunity primarily concern husbands 
and wives who are connected with New South Wales. There would 
seem to be no obvious connection between any such policy of 
immunity in the New South Wales legislation, and husbands and 
wives who are unconnected with New South Wales, being residents 
of Victoria. 

However it must be said that not all cases conveniently fit within this 
pattern. In particular, the recent decision of the Supreme Court of Victoria 
in Breavington v. Godleman4' arguably resulted in the application of the 
law of a disinterested state. There the plaintiff was a resident of the 
Northern Territory and was involved in an accident in that state. The three 
defendants were residents of the Northern Territory at the time of the 
action and had taken up residence in Victoria where the proceedings were 
instituted. The plaintiff brought a common law action seeking damages 
for the injuries he had sustained. By the law of the Northern Territory, 
an accident compensation scheme had been established and persons who 
were resident in the Northern Territory had had their common law rights 
severely curtailed. O'Bryan, J. held that the action could proceed in 
Victoria in accordance with Victorian law and he expressed the view that 
it would be unjust if the lex loci delicti were applied to restrict the plaintiffs 
common law rights. This case may be viewed as a blatant case of forum 
shopping. Almost all the contacts were with the Northern Territory and 
it is strange, to say the least, that the learned judge thought it unjust to  
hold a plaintiff to the law of the jurisdiction where he resided, where the 
accident occurred and where most of the defendants re~ided.~'" 

Despite Breavington, it is submitted that generally where only one 
state has significant contacts with the case and any real interest in the 
application of its law, then the forum is likely to apply the law of that 
interested state and not to give effect to the law of a disinterested state. 
Usually, however, this will be done by giving effect to a choice of law 
rule which should be accurate enough, or flexible enough, to ensure that 
only the law of the interested state is applied rather than by classifying 
a problem as a false conflict. 

Much of the American learning on choice of law has been concerned 
with tort problems. While interest analysis is not confined to torts, it is 
undoubtedly the area that has engendered the most interest and has 
furnished the factual problems upon which the academic and judicial 
writers have constructed their approaches and developed their theories. 

Id. 170-171. 
47 119851 V.R. 851. 
47a It is pleasing to record that since this article was written the Victorian Full Court has allowed 

an appeal (Godleman v. Breavington, Victorian Full Court, 27 October 1986). The court adopted the 
Lord Wilberforce "double actionability" interpretation of Phillips v. Eyre and held that no case had been 
made out for dispensing with the lex loci delicti. The court expressly recognised that the cause of action 
had a much closer connection with the Northern Territory than with Victoria and that the interests of 
the Northern Territory were more closely involved than the interests of Victoria. 
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There are some areas beyond torts where it is clearly legitimate to apply 
the law of a disinterested state. The outstanding example is contracts where, 
since the decision of the Privy Council in Vita Food Products Inc. v. Unus 
Shipping C O . , ~ ~  it is accepted that the parties to a contract can choose 
the proper law of the contract and that their choice is not restricted to 
a legal system with which the contract is connected. There are sound 
reasons for permitting party autonomy in contracts. It brings certainty 
in relation to choice of law in an area where certainty is very desirable. 
There are also good reasons for not requiring the parties to choose the 
law of a state that has a significant contact with the contract. If the 
contracting parties are resident in different states, they may not be able 
to agree that one of their laws should apply and they may choose the law 
of a third state as a "neutral" law. Moreover, it is common for parties 
in international commercial transactions, particularly insurance, maritime 
transactions, and commodities contracts, to choose English law to govern 
such contracts even though neither party may have a substantial connec- 
tion with England. Further, international conventions on choice of law 
in contracts permit party autonomy and do not restrict it to the law of 
a connected state. The broad rule of party autonomy without restriction 
is contained in Article 3(1) of the 1980 E.E.C. Convention on the Law 
Applicable to Contractual Obligations (The Rome Convention) and in 
Article 7(1) of the 1985 Hague Convention on the Law Applicable to 
Contracts for the International Sale of Goods. 

Conclusion 

1. The doctrine of the false conflict as developed in the United States 
by writers and accepted by some courts is not a complete choice of 
law methodology in itself. It aims to distinguish "true" conflicts from 
"false" conflicts but does not provide any basis for the resolution of 
a "true" conflict. 

2. Even within the sphere of its operation, it is not a unitary concept 
bearing a single meaning. Different writers have put forward diverse 
situations, or combinations of situations, as representing a false 
conflict and there is no agreement as to what constitutes a false 
conflict. 

3. The doctrine is closely associated with and is perhaps an aspect of 
the American interest analysis approach to choice of law. Thus it is 
unlikely to be adopted as a discreet technique in Australia. 

4. However this does not mean that the two main spheres of its operation 
are irrelevant in the Australian context. 

5. Where the laws of the relevant jurisdictions are the same, both in their 
domestic operation and in their application to the case before the 
court, then a decision on choice of law is unnecessary. Koop v. Bebb 

48 [I9391 A.C. 277. 
49 Suprn n. 11. 
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is a case which should have been readily disposed of at first instance 
and should not have gone to the High Court. 

6. Where the laws of the relevant jurisdictions are the same in their 
domestic operation but they differ in their application to the case 
before the court, a more difficult situation is presented. It is unlikely 
that Australian courts would classify the case as a false conflict. But 
if the domestic policies of the laws of the relevant jurisdictions are 
in harmony, there must be a strong argument for giving effect to these 
mutually shared policies by applying the law of the state which 
embodies these policies and which extends to the case. This was the 
situation in Corcoran v. CorcoranSO and in Borg Warner (Australia) 
Ltd. v. Z ~ p a n . ~ '  

7. A false conflict is also said to arise where only one state is interested 
in having its law applied to the case. Often this will be an important 
factor in the choice of law equation, and the choice of law rules should 
be so devised (or should be flexible enough to ensure) that the law 
of the interested state is applied. However this will not invariably be 
the case and in some areas the desire for certainty or other interstate 
or international factors may prevail. Thus, for example, in relation 
to contracts effect may be given to the law chosen by the parties even 
though the stipulated legal system may bear little relationship to the 
underlying transaction. 

50 Supra n. 20. 
51 Supra n.  4 .  




