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INTRODUCTION 

Law is a thing humans have for the co-operative purposes of 
community. Since it is human law it is part of their freedom. Since it 
is for the co-operative purpose of community it is part of their identity. 
Australian law is the law Australians have. That last proposition might 
seem trite; and it is to a degree, until attention is concentrated on 
'Australians'. Who are Australians? And in what sense and to what degree 
are they Australians? Consider the case of a New South Welsh statute. 
Is that a part of Australian law? Yes, in that New South Wales is a 
part of Australia; no, in that it is not a Commonwealth law. It is apparent 
that the question thus conceived and thus answered is about as trite as 
a question can get. But is this New South Wales statute a law that 
Australians have? (I mean all Australians.) That question gives pause. 
And anyone tempted to answer: no, it is a law that New South Welsh 
Australians have, had better read Breavington v. Godelman,' which I believe 
to be the final step in the first phase of the construction of the Australians 
of the Australian legal order. 

But did not the Constitution itself unite the people in 'one indissoluble 
federal Commonwealth'? What more to the Australian legal order than 
that? Actually a lot more. Ross Anderson put the early Commonwealth 
in perspective: 

The Commonwealth of Australia was no Phoenix arising from the 
ashes of revolution or disaster; it was begotten of no great surge 
of political idealism; it was in fact the child of as hard-headed a 
mariuge de convenunce as was ever arranged in the salons of France. 
The eminently practical considerations responsible for the union 
which gave it birth are reflected in the early legislation of the 
Commonwealth Parliament: customs and excise tariffs, postal and 
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telegraphic services, the restriction of immigration, defence, 
extradition, naturalisation, patents, copyright, trade marks, the 
establishment of the Commonwealth Court of Conciliation and 
Arbitration, the carriage of goods by sea round the Australian coast, 
the recognition throughout the Commonwealth of State laws, records, 
and judicial proceedings, the service and execution throughout the 
Commonwealth of the process of State courts. The States' conception 
of the relatively minor role allotted to the Commonwealth in the 
whole sphere of government in this early period may be gauged 
by the restriction on Commonwealth expenditure contained in s. 87 
of the Constitution.2 

One indissoluble Commonwealth is one thing. But look at the fine print 
of section 87: 

During a period of ten years after the establishment of the Common- 
wealth and thereafter until the Parliament otherwise provides, of 
the net revenue of the Commonwealth from duties of customs and 
of excise, not more than one-fourth shall be applied annually by 
the Commonwealth towards its expenditure. 

What more was there? The answer is I believe three further steps of 
radical transition mediated by three cases: Engineers: Cigamatic,4 and 
Breavington. The transitions are radical, and the cases mark the transitions. 
This is not to say that the transitions were instantaneous; much less that 
the instants were the cases. Thus, well before Engineers the Common- 
wealth had achieved a legitimacy and personality beyond its initial 
'relatively minor role'. Engineers simply marked that gradual evolution. 

If we take the Constitution itself as the first radical mediation, the 
five stages in the evolution of the Australian legal order (the first phase 
legal order) are the following: 

1. New South Welshians prior to the Constitution are New South Welsh, 
not Australian. 

2. Prior to the transition marked by Engineers, they are both, but their 
New South Welshness dominates. 

3. After Engineers they are both equally. 
4. After Cigamatic they are both, but their Australianness dominates. 
5. After Breavington they are not New South Welsh at all, only Australian. 

These stages are not altogether easy to see, for two reasons. 

First, the imperial background disguises a great deal. Prior to 
Engineers the sense of the question, Are you Australian? would tend to 
be lost in the reflection: Of course, does not an imperial statute say so? 

Essays on the Australian Constitution, ed. Else-Mitchell, 2nd ed, 1961,93. 
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And, anyway, deeper than that, the overriding Britishness quite takes the 
edge off the question. Another example of this obscuring Britishness is 
Engineers itself which was expressed, almost nonsensically, in terms of 
the indivisibility of the Crown. But much was going on behind this facade, 
and for a considerable time. It is, I think, no coincidence that the final 
step in the establishment of the Australian legal order (Breavington) 
occurred after the Australia Acts. Those Acts themselves did not make 
Australia independent. They could not do so by any 10gic.~ But they do 
stand as definitive evidence of that which did make Australia independent: 
the underlying sense of independence in the people and their constitutional 
processes. Being Australian (in the sense of not British) having been settled, 
the sense of being Australian and not New South Welsh was able to 
be clearly exposed. 

The second reason for the obscurity of the transitions is that they 
are found in the customs and underlying conceptions of the Australian 
people and their courts; and are difficult to see at the time, difficult to 
articulate clearly as constitutional law. Windeyer J. made this point in 
Victoria v. Commonwealth: 

I have never thought it right to regard the discarding of the doctrine 
of the implied immunity of the States and other results of the 
Engineers' Case as the correction of antecedent errors or as the 
uprooting of heresy. To return today to the discarded theories would 
indeed be an error and the adoption of a heresy. But that is because 
in 1920 the Constitution was read in a new light, a light reflected 
from events that had, over twenty years, led to a growing realization 
that Australians are now one people and Australia one country and 
that national laws might meet national needs. For lawyers the 
abandonment of old interpretations of the limits of constitutional 
powers was readily acceptable. It meant only insistence on rules 
of statutory interpretation to which they were well accustomed. But 
reading the instrument in this light does not to my mind mean that 
the original judges of the High Court were wrong in their under- 
standing of what at the time of federation was believed to be the 
effect of the Constitution and in reading it accordingly. As I see 
it the Engineers' Case, looked at as an event in legal and constitutional 
history, was a consequence of developments that had occurred outside 
the law courts as well as a cause of further developments there.6 

Windeyer J. speaks of the conceptions that Australians have of them- 
selves. Our question, what law is it that Australians have? gets its answer 
more from the conception of Australians than from the classification of 
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laws. This is a very important point: it roots law in the nature and customs 
of the people. Law is common law.7 

At the 1898 Convention in Melbourne, Quick moved for the 
establishment of an Australian citizenship. Barton's argument against this 
was subtle and perceptive: 

Here we have a totally different position, because the actual right 
which a person has as a British subject-the right of personal liberty 
and protection under the laws-is secured by being a citizen of 
the states. It must be recollected that the ordinary rights of liberty 
and protection by the laws are not among the subjects confided 
to the Commonwealth. The administration of the laws regarding 
property and personal liberty is still left with the states. We do 
not propose to interfere with them in this Constitution. We leave 
that amongst the reserved powers of the states, and, therefore, having 
done nothing to make insecure the rights of property and the rights 
of liberty which at present exist in the states, and having also said 
that the political rights exercisable in the states are to be exercisable 
also in the Commonwealth in the election of representatives, we 
have done all that is neces~ary.~ 

Citizenship was a matter, fundamentally, of freedom and the fundamental 
freedoms were with the states in their reserved power. Thus the High 
Court before Engineers. Against Barton Quick's argument was fatuous: 
'If we are to have a citizenship of the Commonwealth higher, more 
comprehensive and nobler than that of the states . . .';g and it was 
resoundingly defeated. It is not that a good federalist like Barton would 
have denied the "nobler" aspiration: it was just that its time had not 
come. Barton a good federalist? We should notice two almost entirely 
opposed senses of the word 'federalist'. Nowadays, if someone is a federalist 
they are likely to be a states righter, arguing for a return of power to 
the states. Our founding fathers were federalists, all of them, but federalists 
in the opposite direction. The two senses of 'federalism' are defined by 
the direction of their federal momentum. And there is no doubt that the 
good federalist, Barton, was federalist with centralizing momentum. But 
he was conservative and gradualist. And as Windeyer J.'s point about 
Engineers shows, that does not mean that there is in his federalism any 
point in time where the centralizing momentum must stop. One of the 
very great difficulties that our constitutional law has had is in conceiving 
of itself as in movement. 

Barton was right to see citizenship as a matter of fundamental 
freedom. Consider the third of our transitions, Cigamatic. I have discussed 

7 In Law as Practical Reason, 1989 Cambridge L.J. 436 I develop this idea of common law. 
8 Convention Debates, Melbourne, 1765-66. 
9 Id., 1766. 
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this case more fully elsewhere.10 For present purposes we can say that 
the resolution of the conflict in that case between the will of the legislature 
of the New South Wales people and that of the executive of all the 
Australian people (including New South Wales) requires resolution in 
favour of the latter if the freedom of all the people is not to be subject 
to the will of some. The arguments against this Cigamatic principle tend 
either to look to its inconvenience, and say that, anyway, Commonwealth 
supremacy can be achieved in the end if it is necessary by Common- 
wealth legislation overriding the state legislation that would bind the 
Commonwealth. Or they argue that there is another fundamental and 
competing constitutional principle in which Executives are subject to 
Parliaments (in the Cigamatic context this means that the Commonwealth 
executive is subject to the New South Wales Parliament). But (as to the 
first) inconvenience does not stand against freedom; and the fundamental 
constitutional things ought to be firmly established at all levels, not left 
to the uncertainties of subsequent political processes. The Constitution 
dealt with the conflict between Commonwealth and state wills only on 
the level of conflicts between laws. That had to be resolved in the 
Constitution one way or another, in logical necessity if nothing else, and 
it was resolved by section 109. The deeper principle did not arise. And 
when it might have arisen, say in D'Emden v. Pedder,ll only an issue 
of Commonwealth immunity not superiority was perceived. As to the 
second counter argument, the supremacy of Parliament over the executive 
is obviously an important constitutional principle (its slightly more 
fundamental version is the supremacy of law over the executive). But 
(either version) community, and in a federation, communities, are prior 
to Parliament and law. It is communities (peoples) that have law if freedom 
holds sway (vice versa, law having community, is fascism); and we have 
to settle the principles of community, and questions such as in which 
community (in Cigamatic, which community, federal or state) a matter 
of law has to be resolved, before we settle the principles of law, even 
principles of law as fundamental as the relation between Parliament and 
the executive. Once Cigamatic was conceived in the federal community 
its answer in favour of the Commonwealth was obvious. 

The rest of this essay is divided into three parts. First, the last of 
our transitions, Breavington, is examined. As we have said, this is the 
transition to an Australian legal order. Breavington was ostensibly a 
Conflicts of Laws case; but actually it abolished Conflicts of Laws 
(traditionally conceived) within the Australian legal order. 

lo Op. cir., note 5 at 16-20. 
" (1904) 1 C.L.R. 91. 
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This is an order of statutes. Given the happy accident of the Founding 
Fathers' desire to disarm the Privy Council by which the United States 
precedent was ignored and the High Court was established as the single 
ultimate common law authority in Australia, no Australian conflicts of 
common law are possible. But there is still the question, what it means 
to think of an Australian common law. The second part of the essay 
is concerned with this common law, in respect of which there are recent 
decisions of the High Court no less remarkable or radical than Breavington: 
remarkable not for doctrinal innovations (though these are radical enough), 
but for something more fundamental. Clearly the old common law 
distinctions (between, say, tort and contract) are falling, and there is 
emerging what Deane J. calls 'a simplified and unified legal system'.12 
Our judges are calling this the Australian common law; and the Judiciary 
Act has followed suit, section 80 having been recently amended to 
substitute 'common law in Australia' for 'common law of England'. 

Now, it is immediately tempting to read Breavington and the recent 
common law cases together. But the sense in which the order of statutes 
established by Breavington is an Australian legal order is quite different 
from the sense in which Deane J.'s 'simplified and unified legal system' 
could be thought Australian. This we shall examine. What lies beneath 
and within these two legal orders, however, is common. It is the freedom 
of citizens in their law. This is the only thing which ultimately distinguishes 
law from might. It is the basis of all legitimate constitutions and statutes. 
It is the sense of 'common' in common law; indeed it is the fundamental 
concept of the common law. And it leads to the subject of the third 
part of this essay on Australian law: Aboriginal law; wherein more radical 
aspects of the question, who are the Australians of Australian law?, are 
examined; and the final phase of our identity is suggested. 

I: AUSTRALIAN CONFLICTS OF LAWS 

To the extent that Australia is juridically one nation rather than 
a set of 'separate countries . . . in relation to one another' (the old view, 
as stated by Windeyer J. in Pederson v. Youngl3) conflicts of laws between 
Australian states raise questions of constitutional law rather than questions 
within that sub-discipline of law known variously as Conflicts of Laws 
or Private International Law. The mark of constitutional law (I mean 
the whole of it, not just that which arises out of sections of the Australian 
Constitution) is that the resolution of conflicts is undertaken within a 
single legal order, not between legal orders as it is in the private inter- 
national mode. But two qualifications are needed here. 

I Z  Waltons v. Maher, (1988) 62 A.L.J.R. 110 at 135. 
l 3  (1964) 110 C.L.R. 162 at 170. 
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First, the distinction between the private international and 
constitutional modes is not just a distinction of one boundary. It is a 
distinction mediated (at least in Australia) by the four boundaries or 
transitions set out in the introduction. Before the Constitution of 1901 
the colonies (apart from the always complicating imperial connexion) 
were fully 'separate countries . . . in relation to one another'. And they 
remained that in diminishing degree through the successive phases of 
the Australian legal order until Breavington. Only in Breavington is the 
transition from private international to constitutional mode complete. 

Second, it is necessary to talk of legal orders or legal systems, because 
English does not have a suitable word for a case of law. We cannot 
say a law, because that means a particular law, like a statute. We have 
to say a legal system or legal order. But this is misleading in that it 
suggests some abstract logical thing sitting over the land. By 'legal order' 
we shall mean: set of relations of citizens (the Australians in our question: 
what law is it that Australians have?). 

Breavington's final rejection of the separate countries (private 
international) mode is overdue (though as we have suggested it may have 
depended somewhat on the Australia Acts). Perhaps we have looked too 
much to the United States (as Sir Owen Dixon always claimed we did 
in our conception of judicial power). The idea of a single containing 
legal order is impossible in the United States, where there are 56 or 
57 discrete common laws (Erie v. Tompkins).14 Whatever one thinks of 
the principle in this plethora of sovereign orders, it is probably an inevitable 
consequence of the lack in the United States of a central common law 
court. Sovereign orders, of course, is as they put it. Looking through 
that abstraction we would say there are 56 or 57 commonalities of citizens; 
and so many common laws in that sense. In Australia the position is 
radically different: the High Court speaks ultimately for a single common 
law (including constitutional common law). In a sense the coming of 
age of Conflicts of Laws in Australia (its coming to be fully constitutional 
law) is the coming of age of the Australian High Court. 

Once a question of conflicts of laws is seen as a fully constitutional 
one there is raised a whole set of questions as to the authority of 
constitutional organs and bodies of law relative to each other. What is 
the relative authority of these (in alphabetical order): common law, 
Constitution, High Court, state constitution, state court, state lex fori, 
state lex loci? It is obvious that these questions cannot arise rigorously 
in the private international mode. In Breavington the most complex 
judgment in the matter of sorting out this pecking order was Brennan J.'s. 

There are two fundamental constitutional ideas in Brennan J.'s 
conception of the matter. The first is that Australian state courts are 

l 4  (1938) 304 U.S. 64. 
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in a strong sense the courts of a particular state. This is an idea of a 
special sovereignty of a legislature over its courts. But how are state courts 
courts of a particular state? 

In one simple sense they obviously are just that. Each is appointed 
by the government of a particular state for a term set by its Parliament, 
is paid from that particular state's treasury, and is liable to dismissal 
(usually) by its Parliament; their judges usually live in that state, and 
their general experience is with the laws of that state. But what else? 
It is interesting to see here how limited this simple idea is: there is actually 
not much that can be said beyond what I have that does not beg the 
question at issue in a case like Breavington. For example, it cannot be 
said that a state court's jurisdiction is determined exclusively by its own 
legislature, nor that state courts have a primary duty to apply their own 
legislature's laws. Obviously, these notions are inconsistent with the state 
courts' federal jurisdictions and with the paramountcy of federal laws; 
but in relation to the jurisdictions and laws of other states they simply 
beg the question which Breavington had to decide. Brennan J., however, 
clearly conceives of state courts being the courts of a particular state 
in a sense stronger than the rudimentary one I have stated. If that sense 
can be established independently of which laws the courts are to choose 
it will break the question-begging circularity that I have just stated: 

But whatever view be held as to the desirability of changing the 
common law, a change in the common law cannot abrogate the 
authority of the legislature of a State or Territory over the law to 
be applied by the courts of that State or Territory. Subject to any 
federal measure, the legislature of any State or Territory may alter 
the common law which governs the enforcement in the courts of 
that State or Territory of liability for extraterritorial wrongs. No 
change in the common law could be effective which would require 
a forum to grant relief inconsistent with the statute law binding 
upon it. A court which is bound by a statute of the forum legislature 
not to award damages for injuries caused by a motor car accident 
cannot apply a contrary common law rule.I5 

Now, the strongest set of things that tie a court to a particular state 
are the adjectival things; not just the rules of procedure and the substantive 
conceptions of inquiry, proof and enforcement, but the actual machinery 
as well: the types of support staff (masters, registrars, investigators, 
specialist advisers) and the support facilities (even down to a particular 
software). These things make the reality of what a particular court is 
and there are some limits to what can be accommodated from other 
systems. 

But adjectival things should not be overrated: the history of the 

I s  Supra n. I at 468. 



490 SYDNEY LAW REVIEW [VOL. 12 

common law courts is a history of procedural improvisation. Still, they 
do provide a sense in which a court is a court of a particular state. But 
not, I think, the strong sense that Brennan J. espouses. He thinks of the 
legislature of the forum state as having an 'authority over the law to 
be applied by its courts'l6 such as to create a tension with the lex loci. 
It is important to see that this tension is with the authority of the locus 
legislature over the law to be applied by its "own" courts, not with that 
legislature's authority over the forum state's courts. This has certainly 
been a traditional way of thinking, but it fits very uneasily with any idea 
of law as something which actually has a function in a community. It 
is as though the primary purpose of law is to direct the judges (direction 
of legislature to judges, when it is easy to contemplate a direction to 
one set of judges and an inconsistent one to another set). Whereas the 
obvious truth is that law's purpose is to direct citizens as to their conduct 
(including citizens caught between the two sets of judges), and that the 
judicial function, and legislative direction in respect of the judicial function, 
is a secondary one. So the supposed sovereign authority of the lex fori 
over its forum is an authority in a secondary function; and furthermore 
(when, as in Breavington, the matter is substantive not adjective) a 
secondary function without a definite primary base (the base perhaps 
being in the locus). Brennan J.'s example of a court 'bound by a statute 
of the forum legislature not to award damages'I7 in a certain case is 
substantive not adjectival. The problem is, how can the special state 
sovereign tie to the lex fori be asserted consistently with constitutional 
sense? 

The second fundamental idea in Brennan J.'s judgment concerns 
the relation between common law and constitution: 

The common law, which is the common foundation of the legal 
systems of every part of the Commonwealth, is the starting point 
for considering the effect of federal measures. The common law 
comes first and federal measures operate in and upon the legal 
order ordained by the common law.I8 

By 'federal measures' Brennan J. means collectively 'section 118 of the 
Constitution and certain laws enacted by the Parliament'. Now there is 
nothing at this point to distinguish section 11 8 of the Constitution from 
the other sections except the fact that Brennan J. holds it to be the section 
relevant to his problem, thus we may take it that the primacy of the 
common law over section 118 is a primacy over the whole Constitution. 
Just what is this primacy? 

First, the common law comes first. But this might just state an 

l6 Id., 470. 
I 7  Id., 468. 
'* Id., 466. 
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historical sequence. More significant is the fact that federal measures, 
ie the Constitution and federal statues, operate not just upon the common 
law (the conventional view, which looks simply to the ordinary power 
of constitution and statute to change the common law) but in it as well 
('in and upon the legal order ordained by the common law'). Thus it 
is the common law into which a constitution is received, and the common 
law which determines this reception. This is actually quite obvious. That 
document which we call the Constitution may have been written and 
passed by some crazed group of usurpers. It was not, so the common 
law (speaking through the judges) has determined, and the document 
passed into its legal order. Of course, this determination is an ongoing 
thing (think of all the cases prior to the Australia Acts, arguing this way 
and that about the document's independence from the United Kingdom 
Parliament); and the Australia Acts themselves have not been adjudicated 
upon, and probably never will be in any conclusive way. This is the nature 
of the common law: a background of fundamental legal values by which 
all legality is judged, case by case, ie only when and insofar as questions 
arise. And it is common in precisely this sense: background common 
values, values in some sense in the people (the commons) rather than 
laws specially made (as laws might be specially made by legislatures). 
These background values so far as the status of constitutions are concerned 
are what Windeyer J. referred to to explain the Engineers case:l9 for the 
common law to, so to speak, receive a constitution or to change the 
relation of one community and its constitution to another (including change 
within what is first thought of as a federation) the corresponding values 
must be deep in the people. 

Now, the problem with this conception of the primacy of the common 
law is not with its truth, but with how it can be reconciled with that 
other fundamental idea in Brennan J.'s judgment which we have just 
discussed: the perception of a special sovereign relationship between a 
court and the corresponding (controlling) legislature. For if the primacy 
of the common law holds, a common law court is not the court of any 
particular legislature. Rather, it is the other way round: a legislature is 
the legislature of a court, that is it is a legislature whose status and power 
is determined by the common law, and therefore by the courts. More 
than that a constitution (state or federal) is the constitution of a court, 
ie a constitution deriving its status from the common law (and its courts). 
The Australian Constitution is the constitution which Australians (through 
their courts) have. And a state constitution if it existed independently 
of the Commonwealth (I don't think it does, as I seek to demonstrate) 
would be thought of in the same way: the Victorian Constitution (say) 
is the constitution that Victorians (through their ,courts) have. Thus the 

l9 Quoted, supra note 4 
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Victorian lex fori is a thing which is had by Victorians and their courts; 
not a thing which, as sovereign, has them. 

The common law, and the judges who speak for the common law, 
are ultimate over constitution and statute. Perhaps this conclusion seems 
startling. Then it ought to be put into context. And the context is that 
the courts and therefore the common law can only have ultimate authority 
from case to case. The conclusion is therefore limited; but it is remarkable 
nonetheless, as can be seen from the following case. 

Suppose the High Court makes a mistake in interpreting its juris- 
diction under section 75 of the Constitution; or mistakenly holds valid 
a statute of the Commonwealth Parliament conferring a certain jurisdiction 
on it. In each case we are supposing that the High Court exercises a 
jurisdiction which is inconsistent with the Constitution; and the question 
is: which prevails?, the Constitution or the High Court? The answer is: 
the High Court. Being a superior court it has a self-validating jurisdictional 
power. It exercises the jurisdiction and decides its case, and that decision 
is the ultimate point in the legal system. In the case of superior courts 
the common law holds their decisions valid even if wrong. The principal 
authority for this is Scottv. Bennet.20 This decision has always been followed 
in Australia when the question has clearly arisen (Cameron v. Cole;21 
Re Pper (Deceased);22 Bridges v. Herschu;23 Frick Australia Ply Ltd v. Pen 
Pak Ocean Products Pty Ltd.24 But in DMW v. CGWP there was a 
disagreement about it between Gibbs C.J. and Dawson J. The issue 
concerned the status of an order of the (federal) Family Court, a superior 
court, in the Supreme Court of New South Wales (also a superior court). 
Gibbs C.J. stated the orthodox position: 

The Supreme Court has no power to set aside the order of the 
Family Court-that of course can be done only by this Court or 
by the Family Court itself. Nor can the Supreme Court ignore the 
existence of the order: it may prove to be beyond jurisdiction, but 
the rule which allows the judgment of an inferior court to be 
impeached in a collateral proceeding has no application, since the 
Family Court is a superior court; the order will be valid and binding 
until it is set aside or varied: see Cameron v. Cole (1944), 68 C.L.R. 
571, at pp. 590-591, 606. Although the order of the Family Court 
does not expressly decide the question of jurisdiction it necessarily 
involves a finding that jurisdiction existed.26 

20 (1871) L.R. 5 H.L. 234. 
2' (1944) 68 C.L.R. 571. 
22 (1960) 77 W.N. (N.S.W.) 197. 
23 (1968) 3 N.S.W.R. 47. 
24 (1971) Qd R. 286. 
25 (1982) 57 A.L.J.R. 144. 
26 Id. 147. 
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Dawson J., on the other hand, thought that it was impossible for a federal 
court of limited jurisdiction to possess the self-validating jurisdictional 
power of a superior court. This is a very unorthodox view; and appears 
to have been based upon the fact that the legislative power supporting 
the Family Court's jurisdiction is limited.27 This fact is not significant. 
All it can estabIish is that the (given) jurisdiction is limited. But of course 
it is! The doctrine of Scott v. Bennet only makes sense on the postulation 
of such a limit: the jurisdiction is limited, but the excessive decision is 
nevertheless valid. If there were no limit to the jurisdiction there would 
be no question of excess. In any case, the High Court has a limited 
jurisdiction; but it can hardly be argued that its decisions do not have 
the self-validating quality of the common law. 

This supremacy of the superior courts in the common law over 
any legislative or constitutional power is fundamental to the problem 
of relative authority in Breavington. But it is necessary at this point if 
we are clearly to establish the perspective of this supremacy to draw 
a distinction that Joseph Raz drew some years ago28 between a legal 
system and a momentary legal system. 

A legal system is an historical phenomenon. If we say the Australian 
legal system began in 1901 (of course, a controversial proposition, which 
we need not at this point argue about) then it includes, inter alia, all 
the statutes of the Parliament, whether repealed or not, and all the doctrines 
of the High Court whether overruled or not. This might not seem a very 
important conception of 'legal system'; nevertheless there are some 
purposes for which it is significant to distinguish a repealed Australian 
statute from, say, a repealed Afghan law (purposes which are, I suppose, 
mainly historical, certainly theoretical). A momentary legal system, on 
the other hand, contains all and only the laws valid and legitimate at 
one moment (Raz stipulates only validity not legitimacy; but I wish to 
include the latter: the distinction between the two types of legal system 
is not affected by this). 

How does this apply to a case of conflict between the ultimate 
will in Australian law (the Constitution) and the High Court's assumption 
of jurisdiction? (or how does it apply to the relationship between the 
courts of a particular state and that state's constitution or legislature?) 
We have argued that since the court's decision is self-validating it 
constitutes the ultimate point in the legal system. The ultimate will, 
however, might claim the last laugh. The ultimate will in Australia is 
that instituted by the Constitution's amending power (section 128). This 
might be called into action and the court's self-validated jurisdiction 
annulled (even its particular decision retrospectively quashed). What is 

I 

27 Id., 149. 
28 The Concept of a Legal System, Oxford, (1970) 34ff. 
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ultimate now? This little, imagined, scenario might constitute an interesting 
piece of history; and all elements in it would be members of the same 
legal system. But it does not concern a momentary legal system, and 
not all elements in it are members of the same momentary legal system. 
As soon as we think of a momentary legal system we realise that after 
the constitutional amendment or new Act of Parliament there is a new 
moment, and in that moment any (mistaken) jurisdiction that the court 
undertook in respect of the ultimate will of that moment (even the new 
constitutional section, or the new Act) would still be self-validating. So 
the power of the moment is the power indeed. Moment is the occasion 
of reason. Will projects itself in time (our conclusion here that the highest 
superior court is the ultimate point in a (momentary) legal system 
corresponds with the pair of ideas that the courts are functionaries of 
reason, not will, and that reason is ultimate over will, legislative or any 
0ther).~9 Reason only stands against will momentarily. Within the historical 
legal system (the legal system projected in time as opposed to any 
momentary legal system) the superior courts do not have anything like 
the same supremacy. Their judges can be appointed by governments; 
and may be dismissed by Parliaments. Their jurisdictions are protected 
(SO far) from legislative annulment only by a set of presumptions. And 
their substantive doctrines are at the mercy of legislative wills of a later 
moment (including their constitutional doctrines, which are subject to 
the referendum process of section 128). It is true that common law reason 
is still ultimate in the way stated. That is, ultimate in the only way it 
could ever have claimed to be ultimate: ultimate from case to case. But 
the courts are hardly established in a (historical) legal system if there 
are no judges or jurisdictions left, or if puppets have been appointed. 
Perhaps a practical-minded lawyer reading this would think: well, so much 
for momentary legal systems, mere academic speculation! But it is historical 
legal systems which are theoretical; momentary legal systems are practical. 
This is because action (that which is practical as opposed to theoretical) 
is logically tied to moment: the bnly legal system that judges and lawyers 
practise in is a momentary legal system. And the people's freedom finds 
its perfect earthly sanctuary only in moments. Should some tyrant (which 
might be a democratic majority) deny the people their courts, they become 
their own courts empowered by the reason in them to accept or reject 
the tyrant's will. Rejection might be, and often has been, the last moment 
before death; but the death is the death of a free human. It is no accident 
that tyrants always look to history. 

And the people's freedom, reason in moments, is with the courts.30 
Thus in any case in which the status of legislation is in issue it is the 

29 See op. cit. note 5 chapter 13. These ideas are developed in op. cd. note 30. 
'O In Courts and Administrators, London, (1989) I have argued that there is a special intimacy between 

the common law courts and individuals as the owners of rights of freedom. 
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court (the common law) which determines that status. No legislature, 
not even the court's "own" (in the vague sense stated) is in any sense 
sovereign: its status along with the status of any other depends upon 
common law reason. A striking example of this is Madzirnbamuto v. Lardner 
Burke:' where the question was as to the status of the revolutionary 
regime in Rhodesia after the unilateral declaration of independence. The 
old British order of constitution and statute had been reasserted against 
the revolutionary order; and the Privy Council had to decide between 
them. This it did, and though it decided for the old order, it gave reasons 
(necessarily common law reasons just by virtue of a common law court 
of authority stating them) for the decision, which implied that if the facts 
had been different it would have decided otherwise. Was the old British 
order in any sense sovereign over the Privy Council? No, else its whole 
decision was a sham. And in Breavington, too, no legislature, neither that 
of the locus nor the forum nor any other, has any special claim on any 
court. 

Thus Brennan J.'s solution to the case, which does depend upon 
such a special claim, fails. Let us look more closely at his reasoning: 

It would severely qualify the mutual legislative independence of 
the States to attribute to s. 118 the effect of compelling the courts 
of a State to give relief in circumstances which would give rise 
to no cause of action by the laws of that State or which may even 
amount to an offence against the laws of that State. Equally it would 
severely qualify the mutual legislative independence of the States 
to attribute to s. 118 the effect of permitting relief to be given 
in another State in respect of circumstances occurring in a State 
the laws of which deny any cause of action arising from those circum- 
stances or even create an offence constituted by those circumstances. 
If s. 118 were to have one or other of these effects, which effect 
should prevail? Should the lex fori defer to the lex loci, or vice 
versa? In truth the words of s. 118 do not require either of these 
effects to be attributed to them. The attribution of either effect would 
be a source of tension as between the legislature of the forum State 
(whose authority over the law to be applied by its courts would 
be in. question) and the legislature of the State in which the tort 
occurred (whose authority to prescribe the legal consequences of 
occurrences within its territory would be in question).32 

Well, what special authority does the legislature of the locus have? 
The answer is the very idea of common law, by which the common law 
recognises statutes which make an immediate claim to regulate the conduct 

3' [I9691 1 A.C. 645. 
3"upm n. 1 at 470. 
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of the parties. I should say here that in a road accident case this is not 
necessarily the place of the accident: it might more plausibly be the place 
of the insurance, and there are other notorious cases in conflicts of laws, 
eg cases of transient presence,33 where it seems more reasonable to say 
that some other law than the place of the accident is the one that regulates 
the conduct of the parties. This distinguishes any lex loci from the lex 
fori whose claim as such is merely to regulate the conduct of the courts 
(I emphasize 'as such': a lex fori, a law of the court, might also be a 
lex loci in respect of some aspect of a case; it would not be a lex fori 
as such). Thus the special authority of any lex loci is always a common 
law one: common law (law for citizens) against special law (special law 
of the courts). Regulating the conduct of the parties as any lex loci does 
is hardly a small thing since the primary purpose of any law is to regulate 
the conduct of citizens (to be common). Against this, what special authority 
does the legislature of the forum have? For adjectival law the common 
law answer is clear. But for substantive law it is impossible to see that 
the answer can be anything but the proposition of special sovereignty: 
the legislature directing its courts what cases to entertain and what not. 
If this idea of sovereignty is rejected (as the ultimacy of the common 
law requires) the tension that Brennan J. asserts disappears. The law of 
the locus, or whatever other law naturally regulates the conduct of the 
parties, is the only law with any claim at all. For the on& thing to be 
said for a forum substantive law as such, is the (false) sovereignty thing. 

This conclusion is perhaps stronger than that of Wilson and Gaudron 
JJ. who held that the law of the locus of the accident was the only law 
capable of providing a single (Australian) answer to the legal problem.34 
If it were true that it was the only law that could guarantee a consistent 
Australia-wide answer (that it is not we later show) that would perhaps 
be a strong enough reason for choosing it. But once the special sovereignty 
idea is rejected there is nothing at all to be said for the lex fori as such; 
and if the choice is perceived to be between the lex fori and the lex 
loci, the latter is the only candidate for any sort of solution at all. 

The facts in Breavington were simple. The plaintiff sued in respect 
of injuries received in a road accident in the Northern Territory. Northern 
Territory law limited the damages claimable to $100,000, so the plaintiff, 
wishing to claim more, sued in the Supreme Court of Victoria where 
there was no such limitation. We have seen how Brennan J. attributed 
status to the Victorian law and have argued that it is a false status. But 
even if it has a status Brennan J.'s resolution of the (thereby constructed) 
conflict postulates a constitutionally dubious principle. Of the (basically 
Phillips v. Eyre35) common law rules whereby one looks to both the law 
of the locus and the law of the forum, he says: 

33 For example, Babcock v. Jackson (1963) 240 N.Y.S. 3d 743. 
34 Supra note 1 at 462. 
35 (1870) L.R. 6 Q.B. 1.  
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Far from disturbing the Australian federation, the common law rules 
applicable in respect of extraterritorial wrongs appropriately reflect 
the mutual legal independence of the several Australian States and 
Territories. They accord to the law of the State or Territory where 
the alleged tort occurred the authority to define the kind of civil 
liability imposed on the tortfeasor, and reserve to the law of the 
State or Territory in which the action is brought the function of 
determining whether the kind of civil liability imposed on the 
tortfeasor by the lex loci is enforceable in the local courts.36 

This looks like a suitable (federal) sharing of power. But it is deceptive, 
for laws are often complex logically. 

A. Award no more than $100,000 (NT) 
B. Award anything (Vic), 

looks as though it creates a structure where awarding, say, $90,000 is 
consistent with both. But this structure is misleading for the Victorian 
law entails in a case where, say, $1 10,000 is appropriate the norm: 

B1. It is permissible to award more than $100,000 (Vic). 

In this form it is a flat and irreconcilable contradiction of A (the Northern 
Territory law). This point was seen very early by the High Court in the 
matter of Commonwealthlstate conflicts. In Clyde Engineering v. 
Cowbum3' the following structure obtained: 

A. Do not work employees more than 44 hours (state) 
B. Do not work employees more than 48 hours (Cwth)). 

It was argued that both laws could be satisfied by requiring employers 
not to work their men beyond 44 hours. But the court held that B entailed: 

B1. It is permissible to work employees between 44-48 hours, 

and there was thereby an irreconcilable contradiction of A. Of course, 
in the Commonwealthlstate context there is a simple resolution of 
contradiction (Constitution section 109); but the prior question is whether 
there is contradiction, and on that question Clyde Engineering v. Cowbum 
is clear. What is misleading is the suggestion in either the statelstate 
(or territory) context (as it is now made) or the Commonwealthlstate 
context (as it was once made) that there is between the respective laws 
only partial (and therefore reconcilable) contradiction. This is not so. For 
the purposes of the respective cases the contradiction is total and 
irreconcilable. On the assumption that Breavington is a case where more 
than $100,000 is appropriate, 

B1. Award more than $100,000 (Vic), 

is the relevant Victorian norm, and that is irreconcilably contradicted 

36 Supra note 1 at 468. 
37 (1926) 37 C.L.R. 466. 
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by the Northern Territory norm. The application of the Northern Territory 
norm is the rejection of the Victorian, and nothing short of that. 

Brennan J.'s position in Breavington is one extreme. The other is 
that of Deane J. and Wilson and Gaudron JJ. who for differing reasons 
gave absolute priority to the law of the locus. Mason C.J., Dawson J., 
and Toohey J. occupied something of an intermediate position, conceding 
some (unclear) status to the law of the forum, but leaning heavily to 
the law of the locus. 

Mason C.J. clearly postulated something like Brennan J.'s special 
relationship of a court to its (sovereign) legislature when 38 he approved 
of this passage from Learned Hand J. in Guinness v. Miller:39 

No court can enforce any law but that of its own sovereign, and, 
when a suitor comes to a jurisdiction foreign to the place of the 
tort, he can only invoke an obligation recognized by that sovereign. 
A foreign sovereign under civilized law imposes an obligation of 
its own as nearly homologous as possible to that arising in the place 
where the tort occurs. 

But against this he saw the claim of the Northern Territory as a "sovereign" 
claim as well. Now, sovereignty is an archaic jurisprudential notion; but 
one can think of it as the complement of 'citizen', as that towards which 
a citizen's allegiance is directed. A very important passage in Mason 
C.J.'s judgment is the following: 

Australia is one country and one nation. When an Australian resident 
travels from one State or Territory to another State or Territory 
he does not enter a foreign jurisdiction. He is conscious that he 
is moving from one legal regime to another in the same country 
and that there may be differences between the two which will impinge 
in some way on his rights, duties and liabilities so that his rights, 
duties and liabilities will vary from place to place within Australia. 
It may come as no surprise to him to find that the local law governed 
his rights and liabilities in respect of any wrong he did or any wrong 
he suffered in a State or Territory. He might be surprised if it were 
otherwise. In these circumstances there may be a stronger case for 
looking to the law of the place of the tort as the governing law 
for the purpose of determining the substantive rights and liabilities 
of the parties in respect of a tort committed within Au~tralia.~O 

This is a far more revealing reflection than the references to sovereignty. 
Sovereignty, as Learned Hand conceived it, really is an abstraction. This 

38 Supra note 1 at 45 1-2. 
39 (1923) 291 F. 769 at 770. 
40 Supra note 1 at 453. 
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latter extract from Mason C.J.'s judgment addresses not an abstraction, 
but the reality of the deep conceptions that Australians have of their 
communities, their conception of themselves in relation to their fellows 
(compare the underlying movement of conception by which Windeyer 
J. explained Engineers). Mason C.J.'s clearly addresses the 'Australians' 
part of the question we have formulated as: what law is it that Australians 
have? The point that the Chief Justice is making is that a resident of 
one state is to a large degree a citizen (the opposite of foreigner) in 
the other states as well when he comes into their jurisdiction. Of course, 
the Chief Justice does not use the word 'citizen'. This is for the very 
good reason that anything except Commonwealth citizenship appears 
suspect (the Constitution used 'resident' for what might otherwise have 
been called state citizenship: eg section 117). But no questions are begged 
in this discussion if by 'citizen' we mean simply non-foreigner. Now, 
if a Victorian going to the Northern Territory (or another state; in fact 
it is clearest to think from now on in this essay just of other states, so 
I shall pretend that the Northern Territory is a state) is a citizen of that 
state, then so is a Victorian judge when he encounters a law of that state. 
This idea then contradicts (for Australia) the Learned Hand idea of the 
Victorian court having an exclusive allegiance to its own (sovereign) 
legislature. It has an allegiance to the Victorian legislature but, since 
it is not foreign to the other state legislatures, it has in the appropriate 
circumstances an allegiance to them as well (allegiance means nothing 
more than the sovereignlcitizen (ie non-foreign) relationship). When are 
the circumstances appropriate? For the citizen Mason C.J.'s idea is that 
they are appropriate when the citizen goes to the other state. But it cannot 
be limited to actual physical movement. For example, when a South 
Australian makes a contract that is governed by Victorian law he in South 
Australia must look to Victorian law and Mason C.J.'s idea must clearly 
have it that he looks to it not as a foreigner. Nor can Mason C.J.'s idea 
be limited to citizens. It must include judges. If Victorian citizens are 
not foreign in South Australia nor are Victorian judges. This is because 
the citizen is primary: the law judges apply is citizen's law (common 
law). So state judges follow citizens and look to the laws of other states 
not as foreigners. When are the circumstances appropriate for the judge 
who like our contracting citizen encounters other states not just by actual 
expeditions? More to the point, what 'sovereign' determines when the 
circumstances are appropriate? The complement of this question (and 
its more acceptable modern form) is: what citizen is one when he 
determines this question? The answer cannot be exclusively Victorian 
or exclusively Territorian, for that would contradict the question, nor can 
it be a bit of each, for that would reassert the question unanswered. The 
only answer is: a Commonwealth citizen. So state laws are laws which 
Australians have in the appropriate circumstances. The Victorian judge 
then is, fundamentally, an Australian judge with a jurisdiction to apply 
the constitutionally appropriate law whichever it is (of course, it will usually 
be Victorian law). This conclusion is not original: Breavington is simply 
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working out the now 60-year old intuition of Sir Owen Dixon that it 
was a juristic mistake for constitutional lawyers to think of judges in 
any way except as judges of law, whatever law that might be (he first 
made this point in his evidence to the 1928 Royal Commission on the 
Constitution). 

The recognition that Australia is fully a single legal order establishes 
that the problem of conflicts of law within its order is a constitutional 
problem, but it does not determine how those conflicts are to be resolved. 
For Commonwealth/state problems the Constitution has a simple solution; 
but statelstate conflicts could never be quite so simple. Wilson and Gaudron 
JJ. give a solution which claims a sort of logical necessity. Various sections 
of the Constitution (particularly the full faith and credit section) establish 
the (unitary) necessity of there .being only one Commonwealth-wide 
solution to any legal question; and the solution for torts conflicts follows 
in their view more or less logically. The unitary system can be achieved: 

only by the adoption of an inflexible rule that questions of liability 
in tort be determined by the substantive law that would be applied 
if the matter were adjudicated in a court exercising the judicial 
power of the State in which the events occurred.41 

Now, we have to be careful here. There are many possible rules pointing 
uniformly to one body of law for any given set of facts. In fact any 
rule at all would do so long as it excluded the lex fori as such. A rule 
which on the Breavington facts pointed to the law of Victoria (the forum) 
would qualify so long as it didn't point to it as the lex fori; that is, in 
all other fora, including Northern Temtory, Victorian law would be 
uniformly applied. For example, the rule might be: apply the law of the 
state where the plaintiff was born. This is not as good a rule as the 
one proposed, but it is logically open. Further the rule doesn't have to 
be inflexible to be uniform. It might be: apply the lex loci but in certain 
circumstances apply the law of the state where the defendant has his 
insurance. This, too, would point uniquely to one law, and uniformly 
throughout Australia, so long as it did not refer to any lex fori as such. 
Wilson and Gaudron JJ. require an inflexible rule, but the only necessary 
inflexibility relates to the exclusion of the lex fori. All that is necessary 
for Wilson and Gaudron JJ.'s one Australian solution is inflexibly to exclude 
the lex fori as such. This may be taken to be the sense of Toohey J.'s 
position. Victoria, he held, had no interest in the application of its law 
to the case.42 Thus we can say if it were to be applied it could only 

4'  Id., 462. 
42 Id., 490. 
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be because it was the lex fori as such. This Toohey J. rejects, calling 
it (appropriately) forum-shopping. The rejection of the possibility of forum 
shopping is precisely the rejection of the lex fori as And not just 
the substantive lex fori, but lex fori choice of law rules as well, for it 
is forum shopping whether you shop for a particular substantive result 
to be obtained immediately or by way of choice of law. The only problem 
in this last regard for Australia relates to state choice of law statutes. 
Common law choice of law, because of the position of the High Court, 
is ultimately uniform over all the states. State choice of law statutes 
however, unless they are uniform in their terms (and remain so, ie remain 
unrepealed-an impossible guarantee) create discrepancies which may 
therefore be shopped for. Since for all judges who oppose this possibility 
(all judges but Brennan J.) their opposition comes from the Constitution 
itself, it would follow from Breavington that state choice of law statutes 
are inconsistent with the Constitution, and therefore invalid. 

Wilson and Gaudron JJ. (we have seen) adopted the (accident) lex 
loci solution out of a claimed logical necessity. We have seen that there 
was not a strictly logical necessity supporting this conclusion (the territorial 
rule was not the only rule that could produce a unified solution). But 
if we take it that Wilson and Gaudron JJ. share Mason C.J.'s view that 
no Australian is foreign to another there is a necessity of some territorial 
solution. To see this, consider an Australian constantly moving between 
states with no state as his home in any sense. What state law binds him? 
It appears that since there is no "home" law, the only possible rational 
answer is those state laws that connect territorially to his person or things. 
There is no other rationally available connexion. Now, the point is that 
since no Australian is now foreign to any other there are no state homes 
in the strict sense, only the one Australian home. Thus within Australia 
a state territorial solution is pointed to inevitably. 

Deane J. supported this solution on the (constitutionally principled) 
conception that the states in the Constitution are fundamentally territorial 
entities. This provides: 

the explanation of how those legislative powers and those laws could 
all be continued as part of the new national system of law without 
express provision being made for the resolution of competition or 
inconsistency between them. That explanation is that the operation 
of State laws and the direct reach of State legislative powers, while 
continued and incorporated within the new national system, were 
seen as remaining fundamentally territorial (see, eg, Constitution, 
s. 108: shall continue in force "in" the State). There has, of course, 
been subsequent recognition of the weaknesses of the traditional 

43 Thus Toohey J.'s position in the case falls into line with those of at least Wilson, Deane and 
I Gaudron JJ. to form its majority. 
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notion that a plenary power to legislate for the peace, order and 
good government of a State cannot, as a matter of principle, extend 
to laws having an extra-territorial operation. That subsequent 
recognition cannot, however, reverse the historical fact that the 
Constitution was framed in the context of the traditional view that 
Colonial (and State) legislative powers were confined by strict 
territorial limitations which precluded the extra-territorial operation 
of laws. Viewed in that traditional context, the constitutional solution 
of competition and inconsistency between purported laws of different 
States as part of the national law must, where the necessary nexus 
for prima facie validity exists, be found either in the territorial 
confinement of their application or, in the case of multi-State 
circumstances, in the determination of predominant territorial nexus. 
That would have been the position under the provisions of the 
Constitution (in particular, ss 106, 107 and 108) even if those 
provisions had not included s. 11 8. The presence of s. 11 8 serves 
to make that position plain.44 

We live in time and space. These are the two physical extensions of 
our existence. Sometimes we have to choose between them (we cannot 
choose absolutely, for they are physically tied together; but we can choose 
the emphasis of our interest). For most of us our destiny is limited space 
and a full span of time, but sometimes an Alexander (or an O'Connell) 
trades an expansion of space for an early death. One point for the less 
adventurous is, it is easier to divide space than time. This is because 
we can settle here and there in space, and the recognition of borders 
requires nothing but inaction, but we cannot settle in time. We cannot 
move in time. On the contrary, it is, for ordinary purposes (and speaking 
very loosely), time that moves over us. So that a division of time requires 
a rather elaborate set of change-over arrangements at the (temporal) 
borders: action rather than inaction. We do this in some things: for example, 
we allow political power over the whole of our space for a limited time. 
And following this idea we could have instituted a temporal federation. 
The states instead of having some of the space all of the time might 
have been defined thus: New South Wales to have the whole of the space 
for the first decade (or some other period), Victoria for the second and 
so on. Boundaries would be temporal not territorial; and the "map" of 
the federation would be a date line rather than the familiar geographical 
one. And the Commonwealth would be a temporal entity: it would unify 
in time rather than space. This is not at all silly. In fact the future of 
the world depends upon us coming up with some such arrangement: states 
rights in such a federation would simply be the rights of future generations 
not to have their territory despoiled. 

But we got a spatial not temporal federation. And the meaning 

44 Supra note 1 at 475-6. 
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of this is not the primitive one of the exclusive use of territory (the way 
in which one nation conceives itself as having a right to repel by force 
the territorial encroachment of another, or the right to decide who shall 
be allowed in as immigrants). This primitive idea is absolutely excluded 
by the Constitution. I use the word 'absolutely' advisedly, for my absolute 
right to live trade and work in any of the states as I choose is guaranteed 
to me by section 92 (and certain other sections). By right I am as much 
New South Welsh and the rest as South Australian. Perhaps you (a New 
South Welshian) think you have some special relationship to the New 
South Wales Constitution that excludes me (a South Australian). But the 
foundation of that Constitution is section 106 of our Constitution. Perhaps 
you think that in New South Wales you have a special sort of government. 
Well, we in South Australia sometimes have that sort of government, 
too (whatever it is): you are not New South Welsh just while you have 
that government. Perhaps you think there is something special about New 
South Welsh people and its laws and customs. If you were fishing people 
and we in South Australia desert people (Victorians hill people and so 
on) there probably would have been special connexions of people to laws 
(and then Brennan J.'s Victorian judge would have had some real connexion 
to his lex fori). But there aren't. And had there been, the federal movement 
would not have got as far as Engineers, let alone Breavington. Perhaps 
you think you have a special (democratic) relationship to New South 
Wales laws. But how many did you vote for? I may have at some earlier 
time lived in New South Wales longer than you and voted for more New 
South Wales laws than you. In any event, should I come to reside in 
New South Wales section 92 guarantees my full New South Welshness. 
I could not be denied the vote, or anything else. And short of residence 
my rights are guaranteed by section 1 17: 'A subject of the Queen resident 
in any state shall not be subject in any other state to any disability or 
discrimination which would not be equally applicable to him if he were 
a subject of the Queen resident in such other state'. Section 117 is perhaps 
a slightly misleading section: it looks as though it postulates a distinction 
between New South Welshian and South Australian, whereas its point 
is to deny it absolutely. My being in the constitutional sense as much 
New South Welsh as you, the constitutionally established geographical 
boundaries mean nothing of the old exclusive territorial idea: they mean 
nothing but the (territorial) limit of the operation of state laws and 
administration. Think hard about this. There is nothing else. Perhaps I 
go to Victoria, and they tell me there: 'in Victoria we give way to the 
right'. What is the meaning of this? Am I not a Victorian as much as 
they? Thus 'we give way to the right' means: we including I give way 
to the right; that is, we, all of us, give way to the right when in Victoria; 
that is, Australians give way to the right when in Victoria. Victorian 
law is the law that Australians have when in Victoria. Thus Breavington. 
Of course, when I go, say, to India I give way to the right, or whatever; 
but I do it because they do and I am in their country, not because we 
do (it all gets down to Mason C.J.'s point about foreignness). In Breavington 
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it is the lex loci judges (most clearly Wilson, Deane and Gaudron JJ., 
but Mason C.J., Dawson and Toohey JJ., too) who actually assert the 
states in the federation (the states as entities with territorial jurisdiction). 
Brennan J.'s (Phillips v. Eyre-type) compromise between the lex loci and 
the lex fori (Brennan J. is the real dissentient in the case) looks like 
a (suitably federal) compromise between states. It is actually not this; 
it is a compromise of stateness; in truth, a denial of territorial integrity, 
the only thing the Australian states can now be. Perhaps Brennan J.'s 
position looks as though it possesses a territorial integrity, but it can 
only be the primitive idea of territorial exclusion: lex loci judges saying 
to foreigners bearing other law, 'Keep out, unless you accept our law'. 
In fact when you think of it like this Brennan J.'s position is inconsistent 
with section 92 (of course! The purpose of section 92 was to create one 
nation). 

If Deane J.'s reasoning were based solely on the constitution's 
territorial definition of the states it would be inadequate. The fact that 
Australia is a territorial federation is insufficient in itself to justify the 
lex loci solution, for the states might be territorially defined as territorially 
exclusive in the lex fori sense. So the territorial definition needs to be 
supported by Mason C.J.'s idea of Australianness (as in fact it is at many 
places in Deane J.'s reasoning). That state laws operate necessarily 
territorially (with the qualification stated) is, however, only part of the 
problem in Breavington. It is necessary to know how laws operate in 
the first place before one can know how they operate territorially. More 
specifically, it is necessary to know how laws operate before one can 
give meaning to the proposition: laws operate, and that operation is limited 
territorially. 

Deane J. holds that laws exist objectively, independently of the 
awakening of judicial power.45 This is not a little obscure. But no matter: 
it contains the whole of the philosophical problem about the nature of 
law. Holmes said: the law is not a brooding omnipresence in the sky. 
Well, nor is it a brooding omnipresence in a territorial airspace! What 
is it? Deane J.'s idea of prior existence is apt to mislead if it suggests 
a mystical or abstract prior existence. 

Law is practical, appearing in the action of humans and nothing 
else. If it exists as law it exists normatively. I use the word 'practical' 
to denote normative things, things guiding action; and the word 'theoretical' 
to denote things existing independently of action, existing factually, just 
as the paper you are looking at exists. 

We may take it that it is not in the theoretical sense that laws 
exist in and are bounded by a territory. Instead of writing the sentence 
I am actually writing, I could write out a new Constitution (or a statute). 

45 Id., 473. 
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This would exist theoretically as ink and paper in one territory or another. 
The constitution with section 92 in it also exists theoretically. But it is 
distinguished from my invented one (assume I have now written it) by 
virtue of the fact that only it exists normatively, that is in the actual 
practice of citizens and in the secondary practice of judges. Another, 
and better, way of making this point is to say that laws exist normatively 
only in the practice of the common law, a complex practice of citizen 
and judge. It is only in one of these practical senses that laws exist as 
laws. Deane J.'s holding that laws exist independently of the awakening 
of judicial power must be read as referring to this practical or normative 
existence (he relies upon Kelsen, and the whole point of Kelsen's life's 
work was to distinguish the theoretical and the normative: a robber and 
a tax-collector might exist with precisely the same theoretical (factual) 
manifestations (threatening look, demand, gun . . .), but the latter is 
distinguished by a normative existence, and Kelsen's whole conception 
of law follows this). Laws cannot exist (anywhere) except as elements 
in the practice of citizens, that is as entities guiding their actions, with 
the (secondary) practice of judges attached (though judges are not 
necessary to law). Law can only exist, we might say, as law in the citizens. 
Law can only exist as common law. (Are statutes, then, not law? Of 
course they are; but as we have seen their status as law depends upon 
the common law. Is this constitutional common law really in the citizens? 
How can so esoteric a thing be common? Not its details, or elaboration 
certainly-that is for judges; but Windeyer J. and Mason C.J. found their 
fundamental constitutional common law in the people, in the conceptions 
that the people have of themselves as people). 

This practical or normative idea of the prior existence of law does 
not solve the problem in Breavington. For according to Breavington's 
argument about Australianness (our development of it) all Australian laws 
exist in the customs and practice (the common law) of all Australians. 
So in what distinct sense did the Northern Temtory law of Breavington 
exist in the Northern Territory? 

At this point, it is apparent that the argument about prior existence 
has run away from us. For we have got to the point where we are pushed 
to say: the Northern Territory law existed not in the Northern Territory, 
but in the whole of Australia. How then could the connexion of our case 
to the Northern Temtory be territorial? But we have been thinking about 
practical or normative existence rather than practicality. The function of 
law is to guide or direct the actions of citizens, and function, not existence, 
is the law's practicality. So the solution to Breavington has really been 
staring us in the face. The true lex loci rule is that Northern Territory 
law applies if the relevant actions of the citizens concerned occurred 
in the Northern Territory. That, we saw earlier, is the only remaining 
meaning of the states in the Federation: when in the Northern Territory 
(a state, we are saying) look to Northern Territory law. Only that solution 
is true to both the necessary practicality of law and the fact that the 
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relevant law-having community is Australia not the Northern Territory. 
Perhaps this last point seems paradoxical. The status of the Northern 
Territory (and of any other state) depends upon the relevant law-having 
community being Australia not the Northern Territory!? But it does. If 
the relevant community were the Northern Territory, then the relevant 
community, say, for a Victorian would be Victoria, and a Victorian looking 
to his home law even while in the Northern Territory would accord no 
juridical status at all to the Northern Territory (no juridical status: it might 
be a foreign inconvenience, to be avoided if at all possible, like the parking 
laws in Arezzo). As we put it earlier, unless we are to revert to the primitive 
idea of territorial exclusiveness, the set of their leges loci (necessarily 
territorial) is the only thing that the states in the Federation can now 
be. 

There are two principal actions in road accident cases-many 
subsidiary actions, and when the case reaches a court many adjectival 
actions, but two principal substantive actions: the driving and the paying 
out under the relevant insurance. This would be quite clear if the plaintiff 
had had his own insurance, say in Queensland, and the Northern Territory 
law purported to limit the amount that could be paid: the Northern Territory 
law could only control this (second) action of payment by extra-territorial 
operation, and this is precluded to it by the Breavington principle. Of 
course, the insurance system that we have in Australia is by and large 
a defendant's insurance system. But the substance is little different: an 
insurance company (or government scheme) is typically somewhere (in 
some state or states) paying money to someone injured in an accident. 
That action of payment may be in the Northern Territory, in which case 
the Northern Territory limitation would control it (under the Breavington 
territorial principle). But if it were somewhere else the same principle 
would exclude the Northern Territory law. 

By concentrating on the place of the accident, the court in Breavington 
took the first action as the relevant one, not the second. But this is 
completely unrealistic: completely, because the limitation to damages of 
$100,000 is completely irrelevant to the actions of the defendant driver 
(this is obvious as soon as you contemplate the question: were drivers 
in the Northern Territory immediately less careful when the limitation 
was introduced? or less careful those few of them who heard about it?). 
Again, we need to emphasize the practicality of law. An action is the 
relevant one for the purposes of the application of a certain law if that 
law functions in the guiding of this action. It is not sufficient that it 
be postulated upon the action (as the Northern Territory limitation law 
was postulated upon the tortious driving), for then there is a break in 
practical connexion to the citizen: law is thought to be guiding more 
of the (secondary) actions of judges than the (primary) action of citizens. 
The relevant set of actions in Breavington were obviously those connected 
with compensation and insurance: only if those actions occurred or were 
to have occurred in the Northern Territory was there the required territorial 
connexion. 
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Of course the court was stuck with an ancient set of conceptions 
that designated the problem in Breavington tort rather than insurance. 
But the court itself is now breaking apart the whole set of ancient 
conceptions of the law (because it is now finally abolishing the forms 
of action). After Hawkins v. Clayton,46 the distinction between tort and 
contract is disintegrating. Waltons v. Maher?' puts various equitable 
estoppels into the same melting pot as contract and tort. And there are 
other cases, as well. These cases we discuss in part 11 of this paper. But 
they are just the beginning. Breavington is a very important case, and 
in excluding the lex fori (the lex fori as such) in favour of the relevant 
territory it settles the constitutional basis of conflicts of laws within the 
Australian community. But the rearrangement in true understanding of 
the categories of law in Australia has only just begun. And only when 
it is finished will the proper application of Breavington, and its true merit, 
be apparent. 

A note on cross-vesting 

Section 1 l(l)(b) of the various state Acts under the Australian cross- 
vesting legislation provides that if a matter is 'a right of action arising 
under a written law of another State or Territory' the vested court 'shall 
in determining that matter apply the written and unwritten law of that 
other State or Territory'. So that a Victorian vested court must under 
the scheme apply, say, a New South Wales statute where an action arises 
under it. Now, a controversy has erupted in the pages of the Australian 
Law Journal over the effect of this provision. But with any luck Breavington 
has nipped it in the bud. David St. L. Kelly and James C r a ~ f o r d ~ ~  argue 
(on one interpretation of the scheme) that section 1 l(l)(b) means that 
the Victorian court (in our example) could be faced with contradictory 
directions where under ordinary principles it would apply, say, a Victorian 
statute which is inconsistent with the New South Wales Act it is directed 
to apply under its vested jurisdiction. Which jurisdiction does it exercise: 
its ordinary or its vested jurisdiction? Kelly and Crawford say one must 
be chosen because contradiction cannot stand in the one legal order (which 
in their conception of the matter, and in this example, is the Victorian 
legal order). 

Gavan Griffith, Dennis Rose and Stephen Gagelel.49 argue that Kelly 
and Crawford mistake the nature of the vested jurisdiction: the Victorian 
court in exercising the vested jurisdiction is not acting as a Victorian 
court at all, but as a New South Wales court (as if it were the New 
South Wales court "on circuit" in Victoria)?o Against this, Kelly and 

46 (1988) 62  A.L.J.R. 240. 
47 Supra note 12. 

(1988) 62  A.L.J. 589. 
49 (1988) 62  A.L.J. 698. 

1 Id., 701. 
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Crawford had argued that 'only the Commonwealth and Victorian 
Parliaments can confer jurisdiction on the Supreme Court of Vict~r ia ' ;~~ 
by which argument they obviously take the view (of Brennan J. in 
Breavington) that a legislature has some special sovereign right in respect 
of 'its' courts. 

This issue is of some fundamental consequence for the constitutional 
validity of the scheme in relation to the conferrals of jurisdiction on the 
federal courts. By what power? And how could the states consistently 
with Cigarnutic52 'bind' Commonwealth courts.53 On the Kelly-Crawford 
view it is the Commonwealth legislation that binds the federal courts; 
but then by what power? On the Griffith-Rose-Gageler view it is the 
State legislations that do it; but then how, consistent with Cigamatic? 
The problem is solved by adopting the Griffith-Rose-Gageler view together 
with the understanding implicit in it (against Brennan J.) that the courts 
are not the courts of any particular sovereign; thus the federal courts 
are not part of the sovereign Commonwealth, and thus not part of the 
Commonwealth for the purposes of the Cigamatic principle. 

Returning to the problem of cross-vesting between states and our 
example of the Victorian judge with contradiction between his Victorian 
and his (vested) New South Wales jurisdiction, Griffith, Rose and Gageler 
maintain that the Victorian court is two courts, and if it is directed 
differently in each aspect, that simply reflects the position before the 
cross-vesting scheme in respect of the then two courts (then of course 
the Victorian court and a real (other) New South Wales one). They say, 
therefore, that there are two legal orders involved not the one (state) 
order that Kelly and Crawford espoused. Breavington (if its rejection of 
the lex fori as such is extended across the whole of conflicts of laws) 
trumps both positions by asserting one (Commonwealth) legal order which 
guarantees that no (substantive) contradictions can arise. But it is worth 
dwelling on just what cross-vesting does to highlight the theoretical issues 
involved. 

There are no legal orders in the abstract. Law is real. It is nothing 
except a real normative influence on the action of humans. And the orders 
are just the relations of humans (who in the relations become citizens). 
If a supposed law has absolutely no normative influence on the action 
of any person anywhere it has absolutely no existence as law (just ink 
and paper like my newly-invented constitution). It is true in only one 
sense that two contradictory laws cannot both be law; and that sense 
is that they cannot both influence the action of any one human. The 
deontic logician, G. H. Von Wright, used to cast doubt on even this notion 
by drawing a picture of a man standing in front of a donkey, holding 

5' Supra note 48 at 598. 
5' Supra note 4. 
5 3  See Mason and Crawford, (1988) 62 A.L.J. 328 at 334 
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out a carrot in one hand whilst cracking a whip in the other. He thought 
he had proved that the principle of non-contradiction between norms 
was not of the same validity as that of non-contradiction between 
theoretical propositions, because, of course, you could not even draw the 
two propositions 'there is a chair in the room' and 'there is not a chair 
in the room' (you can't draw the picture of a chair and not a chair). 
And had not he (Von Wright) just drawn the picture of two contradictory 
norms? But Von Wright failed to notice that his donkey was immobile; 
that is, that in the realm of action he had drawn nothing at all. He also 
was thinking of norms (laws) as though they existed in the air space 
around the immobile donkey. Now, the problem that Kelly and Crawford 
raise is the problem of the action of a single human being, the Victorian 
judge (of our example) who, having two jurisdictions, has (on the 
assumptions of the authors, now contradicted in Breavington) two 
contradictory laws to apply. Neither jurisdiction has priority for he has 
both and must choose. The logic of non-contradiction shows that short 
of giving up the whole case the judge cannot fail to choose one way 
or another. But which way? That is his problem. Griffith, Rose and Gageler 
appear to think that they solve the problem by saying there are two legal 
orders involved. That is strictly nonsense. Such legal orders could only 
exist abstractly. But that means nothing. The judge may say to himself, 
yes, there are two legal orders involved; but he still has his problem! 
And what an awful indictment it is of the way legal thought has lost 
its human base. A real human being (the judge) has a real problem; and 
legal thought responds not with a solution but with two abstract entities! 
And not only is Griffith, Rose and Gageler's classification of separate 
legal orders abstract, their reasoning is, too. They (abstractly) run together 
the abstract and the real. It is only abstractly that they are right in thinking 
that the contradiction is the same one as existed before the cross-vesting 
Act, when a Victorian judge decides one thing and his New South Wales 
counterpart another. If one person believes A and another person not- 
A there is abstract contradiction between them (the contradiction between 
A and not-A). In the abstract sense it is this same contradiction when 
just one person contemplates believing both A and not-A; but occurring 
in one person, the contradiction is now real (or to put it more accurately 
reality prevents it from holding). 

Under the old pre-Breavington system (interstate relations in the 
private international mode) contradiction was allowed because, each part 
of it occurring in different states, it was just abstract. This only failed 
to manifest itself as real contradiction because law was conceived (by 
judges) as something made for judges. But the contradiction was actually 
real for citizens. Their actions could not and cannot be guided by the 
contradictory laws of two forums. The great merit of Breavington, apart 
from its recognition of Australianness, is that it leads to the recognition 
of the citizens' rights in their (Commonwealth) constitution to have that 
real contradiction resolved; and, deeper down, that law is primarily for 
citizens not judges. Law is citizens' law, that is, common law. 
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Ik THE AUSTRALIAN COMMON LAW 

What is happening to the Australian common law? Clearly something 
rather fundamental. But, first (and again), what is common law? The 
sense of 'common' in common law implied by the last sentence of part 
I is that law is common in the sense that it is citizens' law (that is, peoples' 
law or commons' law). It is the general law that is in the people as 
opposed to specially made law.54 Thinking of common law like this gives 
another insight into the question we started this paper with, what law 
is it that Australians have?; and another reason for looking beyond the 
triteness of: Australian law is the law Australians have. If Australians 
have law in the sense of a common law deep within them they are free 
in their law. If their law is a law imposed on them (not deep within 
them) they are not free in it (and, further, it is then special, not common). 
In tyranny and fascism law (state) has citizens; in freedom citizens have 
(common) law. If this sounds a little, even hopelessly, idealistic (this idea 
of law deep within us) it is only because in truth we are a little, even 
hopelessly, unfree. We are, one or the other, but we might fight a bit. 

What is the Australian common law? The historical stages of its 
separation from English common law are first, the decision of the High 
Court not to be bound by decisions of the House of Lords; second, the 
decision of the Privy Council as the final court of appeal in common 
law matters of Australian law to allow Australian diversions from the 
House of Lords; and third the final abolition of Privy Council appeals. 
There is now under weigh in the High Court (certainly the most radically 
principled High Court we have ever had) a fourth stage of vigorous re- 
examination of fundamental principles of the common-law to find a set 
of principles uniquely Australian (or at least an understanding of the old 
set of principles uniquely appropriate to Australia). These might be part 
of the identity of Australian law and Australians. But there is a problem 
in our conception of the common law as to how it can have any particular 
identity. 

Suppose one common law legal system is committed to A and it 
reasons illogically or just confusedly to X. Another is also committed 
to A, but this one reasons clearly to Y. Yet another is confused, or perhaps 
constrained in some way, for example by forms of action or some 
ideological oppression, and reasons to Z. Now, a superficial view would 
distinguish these legal systems in terms of X Y and Z. But it is truer 
to identify them in terms of A. This is quite obvious when you think 
of the nature of common law adjudication. If tomorrow the first or third 
legal system realises it has been confused or is released from a constraint 
and decides Y rather than X or Z on facts occurring today then (for 
it) Y is the law today. (I have said it is truer to identify our legal systems 

5J See op. cit., note 7. 
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in terms of A. It is truest not to say anything of this sort about them- 
comparative law is bunk, as reflection on the difficulty of coming to 
know A shows, but that is another matter.) 

The sense of 'Australian' then in Australian common law is in one 
sense necessarily a provisional one. At the, ex hypothesi superficial, stage 
of analysis (X Y and Z), the Australian common law can be distinguished 
from the others; but depending on what A is (if it is a single concept 
of the basis of the common law) the destiny may be a return to common 
law unity. This would be very interesting, for it is obvious that if there 
is a single fundamental concept, A, at the bottom of law, it is possible 
to suppose that it will be a concept that unites not just the now diverging 
common laws, but human kind. If so the partnership of common lawyer 
and philosopher is fully established. Of course, constitutions and statutes 
would be different. But the common law principles beneath them would 
be united. And then we might reflect upon the possibility of a Breavington 
for the world. There are many lawyers who think that common law is 
very different from other systems. And it is if you stick with X Y and 
Z. But if you start to break those apart, as the High Court is doing, 
you must go deeper, and there is no obvious stopping point. And going 
deeper to A exposes a paradox. At the superficial levels Australian common 
law can be distinguished from some other by its being the law that 
Australians have. But have 'deep within them', as we put it at the beginning 
of this part, not superficially (therefore tyrannically) imposed. Now the 
paradox is this: the deeper we go into the nature of a people (what they 
have deep within them) the less is one people distinguished from another; 
so, 'what they have' both distinguishes and unites! I think this is a true 
and inspiring paradox; only resolved by Marx's very great insight that 
at the end of the human quest for freedom law withers away. 

The deepest, most crucial problem of the common law legal systems 
so far, has been to embrace and understand the abolition of the forms 
of action. I mean here to refer not to the single process of the Judicature 
Acts 1873-1875. Abolition began much earlier, and well before The 
Unification of Process Act, 1832; indeed the very idea of action on the 
case is to deny the forms. Nor do I mean to imply that the abolition 
was completed in 1875. It was not, as the current activity in the Australian 
High Court shows. Maitland truly remarked: 'The forms of action we 
have buried, but they still rule us from their gravesl.55 By 'common law' 
in this essay I, of course, include equity. So the fusion of the two by 
the Judicature Acts is seen as just another aspect of the abolition of forms. 
Fusion is more than this as we shall later see; but it is at least this. 

One particular problem in understanding the abolition of the forms 
has been in common lawyers thinking that there is a rule that no claim 

55  F o m  of Action at Common Law, Cambridge, (1909) Lecture 1 
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is well-founded except when it is based upon a precedent (we exclude 
statutes from this discussion for they raise completely different questions). 
I state this too starkly for the purposes of simplicity. The truth is probably 
that the rule has been some sort of presumption. But rule it has been. 
This is a dubious rule because no such substantive limit to the common 
law existed before the abolition of forms of action. The only answer 
a defeated plaintiff could have received in a system of forms of action 
was: not in this form of action. The question of substantive limit could 
never have arisen. That is, pre 1875 (if we take that as a single date 
of abolition) no substantive limit; post 1875 a substantive limit. This is 
very strange: a substantive limit requiring precedents has been generated 
from a state of no substantive limits, ie from nothing (a most unprecedented 
thing!). The common law courts are seeing this problem, perhaps in 
Australia faster than elsewhere. But that is all we can say. We cannot 
say that Australian law differs from (say) English law because of a certain 
set of doctrines. That would be to make the superficial judgment rejected 
earlier. To make this clear we have to elaborate our earlier example 
a bit. In truth it is more like this: 

The three legal systems are still committed to A. The first reasons 
confusedly from A -> B -> C -> D -> X; the second clearly from 
A -> E -> F -> G -> Y ; and the third confusedly from A -> H ->I -> J -> Z . 
Let us say the Australian legal system is the first of these, and that 
Australian law has now in its basic conceptual clarification got back 
to D or even C. It is just as wrong to say we differ from the second 
or third by virtue of our doctrine D (and their doctrines G and J) as 
it was in our first case. 

Four further qualifications are needed: 

First, the fundamental commitment of each of the judges of the 
highest courts of these legal systems might be different. If this were 
significant, then, instead of just A from Australia, we might have Al-  
A7 (the seven judges of the High Court); and the equivalent from the 
other legal systems. Note: alphabetical limitations have forced me here 
to say A1-A7 rather than select different letters, but this is actually not 
such a bad thing, for I don't think the judges' fundamental commitments 
will prove to differ very much (though their courage and insight in 
expressing these commitments always has varied and no doubt will 
continue to do so). Furthermore, the individual propensities of the judges 
of the highest court in a legal system are not fundamental determinants 
of that legal system. Idiosyncratic judges may operate, with some 
effectiveness perhaps, at the superficial XYZ level. But at the deeper 
levels the copmon law is truly in the people. Not even a Lord Atkin 
can make people neighbours if they are not truly something like that 
(if that is not in some way deep within them). 

Second, like all of us, judges do not know with certainty (do not 
have the insight, courage or clarity actually to articulate) what A is. My 
analysis still holds. That they do not clearly know A does not deny its 
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existence. It would actually be a logical mistake for any human to deny 
that he has a fundamental level of commitment. For there must be one, 
even if it is something that appears superficial. For one person 'do what 
is amusing' might be the fundamental commitment. Well, if there is nothing 
deeper than that it is fundamental; and it is illogical so to deny. The 
tendency of common law, its very nature, is against the direction of the 
arrows we have used to illustrate our analysis (A -> B -> C -> D -> X , for 
example). For common law does not take a fundamental idea and then 
reason it out into its manifestations (take A and reason to X, for example). 
Rather, it treats of the manifestations without worrying too much about 
articulating the fundamental ideas. Even Lord Atkin's neighbour principle, 
whilst it purports to strike deeper than a lot of common law principles, 
declines to answer the question: why be neighbourly? But the neighbour 
principle is mere words without that answer. We all do answer it, including 
our judges, in the recesses of our minds and hearts. It is a thing very 
hard to articulate: not just clarity and insight are needed, but courage 
as well. But articulate it we must if we are to make sense of the law 
of negligence. And what do we require our judges to give reasons for, 
unless it is to make sense? 

Third, there might be two or more fundamental commitments (more 
than that, there might have to be). John Finnis argues that there are, 
naturally, seven.56 The test here is whether the two things are resolved 
by appeal to some third thing. If they are that third thing is fundamental. 
If not, there are two or more fundamental commitments. Of course, without 
procedural containers (forms of action) conflicts between the two are 
possible and have to be reconciled. In The Unity of Law and Morality 
I argued that this was by weight or tragic resolution. But our analysis 
of the three legal systems is the same: for A simply read 'A and something 
else'. 

Fourth, our second legal system doesn't exist and can never exist, 
because perfection never exists. Human reality is always a movement 
relative to truth, not truth itself. 

Some of the High Court judges are clearly striking out fast and 
boldly to A (Commercial Bank of Australia Ltd v. Amadio;57 Jaensch v. 
C ~ f f e y ; ~ *  Hospital Products Ltd v. United States Surgical Corporat i~n;~~ 
Sutherland Shire Council v. Heyman;60 Baumgartner v. Ba~mgartner;~~ 
Waltons v. Maher;62 Hawkins v. Clayton;63 Trident General v. M~Niece;6~ 

56 Natural Law and Natural Rights, Oxford, (1980). 
5' (1983) 151 C.L.R. 447. 
58 (1984) 5 8  A.L.J.R. 426. 
59 (1984) 58 A.L.J.R. 587.  
60 (1985) 59 A.L.J.R. 564. 
6'  (1987) 62 A.L.J.R. 29. 

Supra note 12. 
63 Supra note 46. 
64 (1988) 62 A.L.J.R. 508. 
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display a variety of boldnesses). Others are more cautious. For example, 
Brennan J. advocates proceeding incrementally (Sutherland Shire Council 
v. Heyman): 

'It is preferable in my view that the law should develop novel 
categories of negligence incrementally and by analogy with 
established categories. . . .'65 

What does this mean? In one sense it is a strange thing to say, for whatever 
is said the common law does of its very nature proceed incrementally. 
A "non-incremental" decision issued with a sweeping statement of 
principle is authority only on its facts; and anything stated beyond those 
facts is obiter (put another way, the case is distinguishable in a subsequent 
case beyond those facts, ie one raising a significant new fact). Let us 
test Brennan J.'s position by reference to Waltons v. M~her .6~ 

Waltons and Maher were negotiating a contract, during the course 
of which certain representations were made and certain understandings 
arose which led Maher to act to his detriment. The contract was never 
completed but Maher sued. 

Suppose there were but one cause of action available on such facts, 
contract (no promissory estoppel, no cause of action in negligence). An 
incremental approach might relax the concept of contract somewhat: where 
the parties nearly have a contract there is liability for negligently caused 
damage, though not the full range of liabilities there would be if the 
contract were concluded (a moment's reflection here shows that Donoghue 
v. Stevenson might have been seen as an incremental relaxation of the 
requirement of privity to the manufacturer's original contract). This is 
quite plausible, particularly if instead of saying, the parties nearly had 
a contract, we say, the parties had a near-contract (a co-operation, we 
shall later call it). The former suggests that they nearly had a legal right; 
the latter that they had something different which might just as well 
(though in its own way) give a legal right. But what about where there 
is simply no question of contract? Suppose A drives his car negligently 
and injures B, a stranger. As there is only one cause of action, contract, 
surely there is no liability? But A and B have voluntarily entered a 
necessarily co-operative enterprise, driving on the same road. This is not 
a contract, as we presently understand it. But it is not so very far from 
it; and incremental thought about the one cause of action might very 
well embrace it. At this point we could start thinking just what we mean 
by contract, and then we would see that we mean something deeper, 
of which contract (strictly understood) is merely an example. That deeper 
thing we could say is human co-operations. I wish to talk here of co- 
operations, or a co-operation, not co-operation, that is I wish to reify 

65 Supra note 60 at 588. 
66 Supra note 12. 
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the concept as we have done with contracts. Nothing of substance is 
done by the reification-it is just a trick of language-but how much 
our thinking changes when it is done! (Consider how much of the law 
of contract is a pointless attempt to find substance in the reification: 
a meeting of wills, a thing limited to the parties who provide consideration 
(if you pay for something it must exist), a set of intentions fixed to a 
certain point of time, that is tied to time like things). Anyway, we shall 
talk of co-operations and of liability in and about them. In the terms 
of our previous notation our legal system would have moved in the matter 
of understanding itself from (say) D (contracts) to C (co-operations). And 
it would have done it incrementally. So one interpretation of Brennan J.'s 
apparent caution is that it is not incompatible with a wish to go deeper 
into things and therefore wider. 

Now suppose there are two causes of action, contract and negligence 
(we exclude for the moment any third, such as promissory estoppel). The 
situation is now more dangerous, more fraught with logical traps. The 
most significant logical trap is for one to conclude from the fact that 
there is no liability in contract that there is also no liability in negligence; 
whereas of course, from not-P it does not follow that not-Q. This is 
easy to see, but it has been a very pervasive logical mistake in the common 
law. Consider the influence of one case Deny v. Peek.67 As Paul Finn 
puts it: 

Legal memory is selective, unpredictable. Deny v. Peek, the fraud 
decision of questionable purport, has for a century exercised a 
powerful influence on the course of some number of legal and 
equitable doctrines. Spared direct frontal attack, much judicial effort 
has been spent in crab-like moves to circumvent some of its more 
baleful effects. Statute, likewise, has been called on to blunt its impact. 
Section 52 of the Trade Practices Act 1974 is an exemplar. Yet 
for all this, fidelity has been postured to its central holding: "in 
order to sustain an action of deceit, there must be proof of fraud, 
and nothing short of that will sufjice." In contrast, Nocton v. Ashburton, 
an avowed attempt to retrieve some of the ground lost in Deny 
v. Peek, languished for half a century.68 

Nothing short of that will suffice. Well, nothing for P, we can say (in 
this case the action in deceit); but this conclusion has no logical connexion 
to Q (any of the other causes of action which languished in illogical 
consequence, and which are only now clearly coming out). But hold a 
little. Perhaps it does. 

If there is but one cause of action the connexion is clear. Not- 
P entails not-P. Or rather, if P is shown by deeper analysis to be A, 

67 (1889) 14 App. Cas. 337. 
Good Faith and Non-Dirclosure in P. D. Finn, hays on Torrs Sydney, (1989) 150. My emphasis. 
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and so is Q, then not-P entails not-A which in turn entails not-Q. So 
not-P does entail not-Q. I am inclined to think that the very idea of 
a substantive limitation such as was offered (with such effectiveness) in 
Derry v. Peek postulates that there is but one cause of action in the common 
law (though, of course, the court did not intend that). 

There is an ironical twist here which can be seen by a comparison 
of the positions of Brennan J. and Deane J. in Waltons v. Maher. 

The problem with holding Waltons liable under a promissory estoppel 
was that the case was a case of not-P, ie not-contract: the contract had 
not been concluded and there are many cases to say that short of conclusion 
there is no liability. Brennan J. put it this way: 

'If the object of the principle [promissory estoppel] were to make 
a promise binding in equity, the need to preserve the doctrine of 
consideration would require a limitation to be placed on the 
remed~.'~9 

(That is, not-P (contract) therefore not-Q (promissory estoppel)). Brennan 
J.'s solution of the problem is reached: 

by identifying the unconscionable conduct which gives rise to the 
equity as the leaving of another to suffer detriment occasioned by 
the conduct of the party against whom the equity is raised. Then 
the object of the principle can be seen to be the avoidance of that 
detriment and the satisfaction of the equity calls for the enforcement 
of a promise only as a means of avoiding the detriment and only 
to the extent necessary to achieve that object. So regarded, equitable 
estoppel does not elevate non-contractual promises to the level of 
contractual promises and the doctrine of consideration is not blown 
away by a side-wind.'O 

Deane J., on the other hand, appears bolder: 

Finally, once it is recognised that the doctrine of estoppel is one 
of substantive law and equity, there is no reason why that doctrine 
cannot be applied as effectively in relation to a representation or 
assumption of a future state of affairs as to one of an existing state 
of affairs. In Reed v. Sheehan I expressed a tentative and qualified 
view that promissory estoppel could, to the extent that it was accepted, 
"be treated as an emanation of estoppel in pais in an area where 
the doctrine of consideration would otherwise have prevailed". Re- 
examination of the question, in the light of the matters mentioned 
above, leads me to affirm that view in a non-tenative and unqualified 
way.71 

69 Supra note 12 at 125. 
70 Id., 126. 
7' Id., 137. 
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The background of Deane J.'s position is clearly a unified legal system: 

To ignore the substantive effects of the interaction of doctrines of 
law and equity within that fused system in which unity, rather than 
conflict, of principle is now to be assumed is, however, unduly to 
preserve the importance of past separation and continuing 
distinctness as a barrier against the orderly development of a 
simplified and unified legal system which fusion was intended to 
advance.72 

And the point is unity of the whole common law, not just law and equity. 
At the end of his judgment Deane J. offered the understatement: 

There is something to be said for the view that the development 
of the common law should be as a coherent body of principles 
which can be applied to ascertained facts to produce a legal definition 
of rights and liabilities and not as a miscellany of overlapping, 
competing and sometimes inconsistent sets of laws from which a 
plaintiff may selectively choose to the detriment of a defendant.73 

Now, at first glance there looks to be a rather big difference in 
fundamental conceptions between the two judges. But I wonder. We have 
already seen that Brennan J.'s not-P therefore not-Q logically requires 
the unity of A (not-P, therefore not-A, therefore not-Q). So Brennan J.'s 
apparently more conservative position postulates the very unity that Deane 
J. feels constrained to assert. What is the status of the doctrine of 
consideration? It looks like a substantive doctrine of the law; therefore 
respect for precedent requires that it be respected (in the manner of Brennan 
J. as incrementalist). Curiously, it is Deane J. who looks like the forms 
of action judge. It is as though he is saying: let promissory estoppel flourish 
as a cause of action in its own right regardless of the limitations that 
there were on other causes of action like contract. Of course he is aware 
of the problem of reconciliation and harmony (more so than anyone 
because it is he who is most committed to the unified consistent legal 
system). But he sees the requirement of harmony as a simple matter of 
reconciling P and Q in a process where not-P has no status. And why 
should not-P have status for a forms of action judge? All it means is 
not-P, not in the contract action; it says nothing regarding a different 
form of action. Deane J. appears committed to the rejection of not-P. 
That is the sense in which he might seem to be a forms of action judge. 
The resolution of this issue requires a clear understanding of the nature 
of the abolition of the forms of action. 

In The Unity of Law and Morality, I wrote: 

'We can say . . . that prior to the abolition of the forms of action 

72 Id., 135. 
73 Id., 139. 
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there could have been no substantive [limit] . . . How it arises after 
the abolition of the forms of action is difficult to see.'74 

My question was: how could substantive limits to the law appear after 
the abolition of the forms of action since limits prior to that event were 
necessarily procedural/jurisdictional. Of course a positive substance could 
always be extracted from the cases within the forms. But the idea that 
a positive substance (or the sum of all positive substances) represents 
in itself a limit is a false one, as the following reflection shows. 

Suppose in a simpler world there are 100 possible actions at law. 
I mean logically possible, saying nothing yet of substance: if, say, flattering 
someone is in the logical order of possible actionability then so be it. 
Of course in our world on this stipulation possible actions are a million- 
fold and more; but I want to examine a simpler world. And I mean 100 
distinct cases or causes, saying nothing of how many actual examples 
of any or all of these might be brought to court: for any distinct case 
or cause any number of versions of it (where no distinguishing issue is 
raised) might be litigated. And I say nothing of what counts as a distinct 
case or cause of action. This is an important question; but what follows 
obtains for any theory of distinction, wide or narrow. 

Suppose now that the first three cases of our 100 possible ones 
are decided positively for their plaintiffs. What can we infer as to the 
substance and possible limits of the law? 

The reasons for the decisions are, we shall say, given in the following 
form: in (1) P was established, in (2) Q and in (3) R. Now, the picture 
that we tend here to generate is of a positive substance, P Q and R, 
which (picture) is perhaps alright in its own way; and that positive substance 
has a limit, namely the limit of P Q R. But this is not a limit of law 
because it is entirely consistent with these first three decisions that the 
other 97 possible decisions also be decisions for the plaintiff. It is necessary, 
here to dwell a little upon the stipulations of the example. There are 
only these three decisions. A negative decision would obviously make 
a difference. And for the same reason there are no negative dicta in 
the first three cases (such would anyway be weaker than a fourth negative 
decision). Now, with the same stipulations suppose the next 94 cases 
are also decided for their plaintiffs. We now have 97 positive cases. We 
can no more infer limits (any prediction of a negative decision in any 
of the remaining three possibilities) than we could as a result of the first 
three cases (if anything a one hundred per cent positive result is now 
more likely). This is a very important point because it shows that a legal 
system never reaches a point of, shall we say, maturity where by virtue 
of positive decisions some presumptive limit of law is reached beyond 
which expansion must be incremental or grudging (this is to say nothing 

74 London, (1984) at 104. 
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against the idea that judges should be conservative or grudging in their 
acceptance of plaintiffs' claims. The very first decision made in our example 
can be as grudging as you like. My argument is that there is no limiting 
point at which the requirement to be grudging might start). 

So if limits of law are to be found in any series of cases it can 
only be in negative decisions, ie those for defendants. 

Now let us suppose in our simple legal system that a fourth decision 
is made and that this decision is for the defendant. The first thing to 
notice is that this decision cannot be for the reason that it was not a 
case of P, Q or R: that would simply make the mistake that we have 
refuted. The negative decision must be simply that the case is not a case 
of whatever it is that defines the (single) form of action; ie it must be 
an answer of the form, not in this form of action. Now, returning to 
the variety of forms of action (that more complex world), it is apparent 
that no court in a particular form of action would (when the court was 
minded to deny a plaintiff) ever have presumed, or thought it relevant, 
to say more than, not in this form of action; or could have had the 
omniscience to do so. So from the pre-abolition cases we can do two 
things: extract the sum of positive substances, and list all the (limited) 
negative holdings. From neither of these can we obtain a limit of law. 
The positive substances are not a limit (we have seen). And the negative 
holdings cannot constitute a limit beyond their forms and therefore cannot 
constitute a limit beyond abolition. Take an extreme case (ie, the case 
of a rather extreme mistake). Suppose a plaintiff who had suffered a 
trespass sued in debt for some special procedural reason. Obviously in 
this extreme case the answer, not debt, says nothing about trespass and 
nothing about the limits of law after the abolition of the forms. But I 
cannot see how the negative answer in one of two more obviously related 
forms of action (say trespass and detinue, or detinue and debt) can say 
anything either. 

So the substantive limits are not existent in the forms such as to 
be revealed (so to speak) by the Judicature Acts. But perhaps the 
construction of substantive limits could have been attempted in the 
Judicature Acts themselves. The Acts might have said: the sum of the 
substantive elements of all the forms of action is now the substance of 
the law, so the limits of the law are the limits of those substantive elements 
taken together. Such a thing would have been bold, to say the least. It 
would have assumed: (1) that a clear substance could be extracted from 
the forms (but listen to Maitland: 'Some time ago I wished to say a little 
about seisin, which still, with all our modern improvements, is one of 
the central ideas of Real Property Law; but to say that little I found 
impossible if I could not assume some knowledge of the forms of action'75 

75 Supra note 55. 
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(in other words the substance could not even be stated independently)). 
(2) That the sum was a worthy sum; that the substance of the forms 
taken together was appropriate to be the substance of the new thing, 
law in total. But even if these assumptions can be borne out, the restricting 
interpretation is quite contrary to the spirit of the Judicature Acts: it would 
have killed the law off as a growing thing. No further expansion would 
have been possible. Expansion from within the forms is one thing, and 
a just and inspiring thing (substance striving to transcend constricting 
forms), but expansion from the Judicature Acts, so supposed as limits 
of substance, is quite another (substance striving to transcend substance!! 
It would take a Hegelian to make sense of that). The position would 
have been this. Before abolition there was in the law an expanding 
substance and a restricting procedure. The Acts removed the restricting 
procedure. Is it to be supposed that at the same time they froze the hitherto 
expanding substance? Not only is this interpretation an implausible one, 
it is not the way the abolition of the forms has been perceived. Had 
it been, the struggle in Donoghue v. Stevenson would in the first place 
have been a struggle with the constraint of the Judicature Acts. It wasn't. 
The idea of a legislatively instituted total substance has to be rejected. 
But there are substantive limits (for it is absurd to suppose that all plaintiffs 
succeed just by issuing a writ). Where do they come from? 

That was a puzzle, but the answer now seems to be: the very abolition 
of the forms of action postulates substantive limits because it abolishes 
the distinction between P and Q. It does not enact them in the way just 
considered, but it postulates them. And it does this not as this and that 
but as a controlling logical necessity. Where there is both P and Q (even 
after 1875) there can be no substantive limit to the law: not-P can never 
be a substantive limit to the law (the whole law) since it says nothing 
about Q (and the whole law is P and Q). And the same for Q. After 
abolition there is just A, whatever it is that is at the bottom of P and 
Q, and Deny v. Peek can stand for the substantive limitation: not A 
unless . . . (of course this substantive limitation is now substantially and 
increasingly rejected). Further, the doctrine of consideration can stand 
for such a substantive limitation as well (in the way that Brennan J. wants 
it to). It is important to see the nature of these limits to law before 
proceeding further with the argument. They will be substantive limits; 
but no limiting argument will turn upon there being limits to law. The 
doctrine of consideration will stand (if it stands) as a limit to law for 
substantive reasons. The argument, this case is beyond the limits of law, 
has no status. 

It is necessary to emphasise the qualification 'after abolition' in the 
conclusion to the argument of the previous paragraph. If the forms of 
action have not been abolished then not-P is not substantive. Further, 
if the abolition is in transition then not-P is in transition. And this last 
point seems to me to provide the explanation of Deane J.'s position. The 
common law must be sceptical of any not-P doctrine until it is clear 
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that the forms of action no longer rule us. Until that point is gained 
it cannot be clear that any not-P (or not-Q) is truly substantive. With 
the final abolition of the forms any not-P will truly be not-A, and of 
course it will be necessary to harmonise it with A. Then what Brennan 
J. assumes to be the case will be the case. We are in heady times; but 
Maitland saw it all. 

I should at this stage put the analysis onto a more realistic level. 
There are many more supposed causes of action than P and Q. Let us 
say for simplicity (unrealistic again!) that there are also R and S. What 
will happen (is happening), and in greater complexity than this because 
there is more than just P, Q R and S, is that P and Q are reducing 
to Aa and R and S are reducing to Ab. When we are left with just two 
causes of action, Aa and Ab, we will be in the position we were a few 
paragraphs back (having instead of P and Q, Aa and Ab). And this logic 
will push us further: if there are to be substantive limits to the common 
law, Aa and Ab must reduce to A. 

Perhaps, however, at this point (or earlier) we will say: We are 
content with relative substantive limits (P and Q relative to Aa; R and 
S relative to Ab). This would be to say that there are two common law 
systems with their respective substantive limits Aa and Ab. There would 
be two forms of action Aa and Ab, and in that sense the forms of action 
would not have been abolished. But in another sense they would have. 
We, the common lawyers, would have reached an irreducible reality and 
found it to be a duality, Aa and Ab: and this is not so much a duality 
of forms as a duality of ultimate moral reality (but with the logic of 
a duality of forms). Is this puzzling? Philosophers do not find this sort 
of speculation unfamiliar; for they commonly ask, is there one logic (one 
mathematics, one geometry) or more? And, do we make our logic?, or 
is it real? (is mathematics real?) Nor do physicists: is there one irreducible 
substance? or more? (matter and energy and.  . .) And are they real? 
or do we just think them? But we lawyers are only beginning to think 
really hard about things; because only now are we beginning to think 
of law as a human discipline in its own right, rather than of law as the 
command of a sovereign, which (command, or some more recent positivist's 
variation of it) is so trivially conceived that it might be anything at all. 

The times are heady, exciting for common lawyers. This one cannot 
resist offering a speculation as to what A might turn out to be. At least, 
what we are approaching. But before proceeding, one further point must 
be made clear. In our examples, so far, we have occasionally talked of 
actual historical forms of action (debt and detinue, for example) and 
occasionally of later forms of action, or simply different classifications, 
such as contract and tort (even post-Judicature Act forms, such as 
negligence). What appears to have happened to our thinking, at least 
since the Judicature Acts, is that we have become comfortable with the 
casting off of the actual forms (though often our reasoning resurrects 
them, and they do still rule us: for example see Gaudron J.'s use of debt 
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in Trident General v. McNiece76) but not with the casting off of the idea 
of forms, or the idea of classifications. My argument is intended to strike 
without much discrimination at the idea of forms or classifications whether 
they be old or new. The following is a sketch of what A might be. 

A is freedom (it is submitted). Not just the freedom that is implied 
by citizens having (common) law (the sense of freedom discussed earlier); 
but freedom as the ultimate content of the common law. And the purpose 
of the common law is nothing more, nor less, than to keep our freedom. 
Perhaps this assertion looks immediately to be a little one-sided given 
recent concerns of the High Court. Do not many cases in common law 
and equity resolve themselves into a question of freedom on one side 
(say freedom of contract) and some wider principles of justice (say 
unconscionability) on the other? For example, in Stem v. M~Arthur,'~ 
the question was whether a vendor under an instalment contract for the 
sale of land could after many years of due payment rely upon the strict 
terms of the contract to defeat a purchaser in fairly minor default of 
his expectation of acquiring the property, a loss to the purchaser which 
on the facts was quite disproportionate to his breach. The High Court 
split 3:2, the majority holding the vendor's action unconscionable, and 
therefore giving relief against forfeiture, the minority holding it justified 
by the terms of a contract freely negotiated; and typically, advocates 
of opposition will remark, Brennan J. was on the side of freedom, while 
Deane and Gaudron JJ. were for conscience. Postulating at a quite 
fundamental level this opposition between freedom and conscience, P. 
D. Finn has in another context-the wide range of cases concerning non 
disclosure of relevant information-offered a set of 'graduated balances 
between one person's individual freedom of action and his responsibility 
for 0thers'.~8 

Now, in the first place there is often an obvious form of action 
explanation for this opposition: freedom (such as in contract) was typically 
pursued at common law and conscience was the concern of Equity. But 
why, now, the feeling of opposition; why the feeling of the necessity of 
striking a balance between conflicting things, now there is fusion? Not, 
I think, just a failure to grasp the full sense of the abolition of forms 
of action; but as well a lack of (philosophical) clarity about freedom 
itself and its relation to justice (and conscience; though 'conscience' is 
a terrible word compared to justice, signifying nothing, obscuring rather 
than revealing its principle of action; let us accept what Deane and Dawson 

76 Supra note 64 at 537. 
'' (1988) 62 A.L.J.R. 588. 
78 Supra note 68. 
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JJ. say here in Stem v. McArthur ' . . . to intervene to avoid injustice 
or, what is the same thing, to relieve against unconscionable-or more 
accurately, unconscientious-conduct').79 Freedom, properly analysed, is 
not opposed to justice; it is its essence because justice is the harmony 
of absolute respect for our freedoms; and the essence, too, of conscience 
(so long as what is required in conscience means what is required in 
justice). This is a principled justice. Brennan J. in Muschinski v. Dodds 
expressed the worry always at the bottom of lawyers' thought about justice 
in this way: 

It would not be sufficient for Mrs Muschinski to show that it is 
unfair for Mr Dodds to retain the interest once the purpose is no 
longer pursued; she must show that it is unconscionable for him 
to retain it. A constructive trust does not arise and cannot be imposed 
on the ground of mere fairness. It may be fair-I do not say it 
is-that Mr Dodds should give back what he was given while he 
was cohabiting with Mrs Muschinski, but no trust can be impressed 
on Mr Dodds' interest in favour of Mrs Muschinski on that ground. 
There is no jurisdiction in an Australian court of equity to declare 
an owner of property to be a trustee of that property for another 
merely on the ground that, having regard to all the circumstances, 
it would be fair so to declare: Wirth v. Wirth (1956) 98 C.L.R. 
228 at 232; Hepworth v. Hepworth (1963) 110 C.L.R. 309 at 318; 
Bloch v. Bloch (1981) 55 A.L.J.R. 701 at 705; 37 A.L.R. 55 at 
63. The flexible remedy of the constructive trust is not so formless 
as to place proprietary rights in the discretionary disposition of a 
court acting according to vague notions of what is fair.80 

Brennan J. was in dissent in that case, but it would be to misunderstand 
the position of the other judges to think that they did not share his concern. 
The point is to find, and all the judges have said this in one way or 
another, a principled not a vague, or soft because merely felt, justice. 
But justice as a relation of freedom is principled. 

Consider freedom in contract. The idea of this freedom is simply 
that if A makes a contract with B to supply him with (say) a bag of 
potatoes, justice requires that A supply the potatoes and B pay for them. 
It does not require that they do something else. For example, it does 
not require that A's freedom be so encroached upon that he be forced 
to supply two bags of potatoes, no matter how much B needs the second 
bag, no matter, even, if he is dying for it. Justice and need stand in different 
realms, corresponding to which there are two distinct altruisms 
(consciences) and two ideas of freedom. There is soft altruism whereby 
I act out of respect for a need or want of yours. And there is hard altruism 

79 Supra note 77 at 603. 
SO (1985) 60 A.L.J.R. 52 at 62 
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whereby I act out of respect for your freedom. Being free, you are an 
end in self, a principal in our contract as much as I. If I fail to keep 
our contract I take it .to myself to break our contract. Hard altruism is 
respect for your radical freedom, that which separates you from the rest 
of the world as the sole owner of your ends (and the joint, at least common, 
owner of our (contractual) ends). What is unjust about my breach of 
contract is simply that I have preferred myself and broken the harmony 
of equal respect for the two free selves in the contract. Radical freedom 
is not the only idea of freedom. There is secondary freedom, as well; 
under which idea, freedom is the number of things that I can do. If you 
get two bags of potatoes rather than one your secondary freedom will 
be increased (there are more things you can do with two bags than one). 
But justice connects to radical not secondary freedom. The idea that there 
might be a harmony or just balance of secondary freedoms is a nonsense: 
how many freedoms to eat apples is the equivalent of the freedom to 
write a poem? Only the (Kantian) idea of absolute respect for humans 
as ends in selves (the choosers of apples and poems) connects to the 
austere power of our idea of justice. The common law courts have always 
known this and enforced contracts actually (freely) made rather than 
contracts that might better have been made because they produced greater 
secondary freedom. That is not to say that apples and poems, or our 
needs for them, are not important; it is simply that they are not justice. 

The issue in Stem v. McArthur was an issue of entitlement not need. 
It concerned radical freedom or justice, not secondary freedom. There 
was a sort of windfall at stake (the vastly increased value of the land) 
and this windfall represented (as money does) a certain amount of 
secondary freedom for whomever got it, but the sole issue for judges 
on both sides was the entitlement to that windfall. This is a very important 
fact for it shows the nature of the conscience that the vendor was required 
to bear on the question (it is important here to see that it was the party's 
conscience that was in issue not the courts' conscience; the point I take 
it of Deane and Dawson JJ. saying in the passage quoted above that 
the appropriate word is 'unconscientious' not 'unconscionable'). The 
conscience was altruistic certainly (other-regarding rather than self- 
regarding, the very idea of conscience); but because the case concerned 
an issue of entitlement not need, it was hard altruism that was to be 
brought to bear, not soft. That is to say, the conscience was to show 
respect for the purchaser as an end in self, an autonomous person. How 
did this work out? Three judges decided that the conscience accorded 
relief against the strict terms of the freely negotiated contract (freely 
negotiated and freely worked out in performance and non-performance) 
and the two minority judges that conscience was able to sit freely with 
the strict terms. What made the difference? Just, I think, a disagreement 
as to the substance of the contract. We can be austerely rigorous in our 
conception of contract (as austerely rigorous as any Shylock insisting 
upon the justice of a bargain to the exclusion of all other values); but 
that will not make the contracts themselves austerely rigorous. And it 
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is a perversion of such a respect for contracts to think that their writing, 
and all the accidents of structure and form that the writing represents, 
is their be-all and end-all. In fact the more you respect the freedom of 
parties in their contract (the freedom they have submitted to their 
cooperation) the less respect you will often have for the writing. Anyway, 
the majority thought that the true sense of the contract was that it was 
a purchase contract with mortgage (periodic payments secured on the 
land, just like a mortgage), and that the forfeiture provisions simply secured 
the obligation to repay. This was arguable either way, as the minority 
showed; but assuming that it was correct, how is the rejection of the 
forfeiture term consistent with the freedom of the parties? Simply, the 
contract was on one side to sell for a price and lend, and on the other 
to buy and repay. Each party showing perfect respect for the freedom 
of the other (what the other as end-in-self has undertaken; that the contract 
is the end of the other as much as it is the end of the self) will be concerned 
to see that the other gets what he bargained for (nothing more and nothing 
less). And he will not confuse this respect with a search for a way out 
of his bargain by a fine examination of its words (a search for fine print). 
Of course, each party will give equal respect to his own ends in the 
contract. He will no more submit to the other's fine print than he will 
pursue it himself. This just states the obvious: in contract two freedoms 
are involved (the harmony of freedom). And contracts may truly be broken 
and repudiated; in which event the sundered freedoms resume their 
responsibility in freedom only for their selves (ends in selves). Anything 
is then in order including fine print. But there was no ground for thinking 
that the contract in Stem v. McArthur had in this way been truly broken. 
Each party got, and apart from the fine print was always going to get, 
what he had truly bargained for. How, then, is fine print distinguished 
from true bargain? In most cases it is obvious. If it is not obvious the 
court will have no option but to go with all the print. What is most 
important if freedom is to be truly respected is not to confuse the distinction 
between true bargain and fine print by the injection of soft altruism; not 
to rewrite contracts out of respect for the needs of the parties. This is 
what Portia did with Shylock's contract. I am here on Shylock's side, 
not Portia's. The true bargain of the parties was for a pound of flesh, 
and only soft altruism towards Antonio could pretend otherwise. It was 
in that case Portia who was the advocate of fine print ('The words expressly 
are "a pound of flesh" '). 

Now, it will be immediately apparent that the idea of conscience 
in contract as altruism (that is respect for the other), albeit hard altruism, 
undermines the conventional idea of a distinction between contractual 
and fiduciary obligation (whereby in contract I look after my own interests 
and in a fiduciary relationship the interests of the other). So be it for 
the moment: later we examine this question. When does contract plus 
(growing) conscience equal fiduciary obligation? When the forms of action 
are abolished! (And not just the pre- 1875 forms of action but the later 
ones constructed as forms, and still being constructed, because the very 
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idea of forms has not been shaken off.) And when common law and 
equity are fused. Then the Chancellor's conscience, as long as his foot, 
becomes the more disciplined conscience of common law justice. Deane 
and Dawson JJ. in Stem v. McArthur are perhaps making this point when 
they say that the proper word is unconscientious not uncon~cionable;~~ 
the conscience of the parties (their conscientious behaviour) replacing 
the conscience of the Chancellor (what the Chancellor's conscience was 
able to bear); and another recognition of law's being for the citizens not 
the judges. Stem v. McArthur itself is a good illustration of this. All the 
concept of conscience did in that case was get to the position in respect 
of the contract that each of the parties would have reached showing 
an equal (conscientious) respect for the freedom of the other. That is 
to say, their showing a just conscience. Such a conscience is precisely 
a contractual (common law) conscience. Equity was historically necessary 
to ameliorate an inevitably rigid form-bound common law. When fusion 
is complete and the Chancellor's conscience is citizens' just respect for 
each other's freedom (hard not soft altruism), equity will have served 
its purpose; it will then be seen to have been the common law's greatest 
fiction. 

There are many other cases (and forms!) requiring consideration 
in this matter of freedom. But first we need to be clear on the elements 
of freedom. There are three: end in self, property, and co-operation. 

First: end-in-self. Humans are free precisely in that they are ends 
in selves. I am responsible as no one else is for my ends. If my end 
is to go for a walk in the bush or build a house or establish a reputation 
or whatever, and you without right prevent me by violence or deceit 
you impose your end on me; you violate my freedom, my status as an 
end in self. And if you do it negligently the point is the same; you fail 
to take care in respect of my freedom; you make your own act consistent 
with your own choice, no doubt, but you fail to construct it so that it 
is consistent with what I have chosen to be or do as well. Of course, 
it is often a problem to know,when one should contemplate another. 
The consequences of my action radiate through history, but I only have 
to contemplate those which are reasonably forseeable. Why? Because 
ends-in-self are, precisely, actors (action is movement for end or purpose); 
and there is a very early limit to what it is possible for humans to con- 
template in relation to their actions. Thus a not reasonably contemplatable 
consequence of my action is not part of my action at all. It is an event 
to which no liability attaches. If the human brain were bigger, or the 
world were smaller, the range of foresight would be greater. But the 
nature of action would not change; nor the idea of absolute respect for 
ends in selves, which attaches to it. This range of contemplation implicit 
in action is one sort of proximity. There is another which we discuss 

Supra note 79. 
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shortly. The connexion between the two is the connexion between 
misfeasance and nonfeasance. 

There is much confusion in the modern law of negligence, but there 
never was any real problem with negligent misfeasance, negligent action. 
Deane J. made this point clearly in SutherZand Shire Council v. Heyman: 

At the outset, one must distinguish between a positive act or mis- 
feasance and an omission or non-feasance and between physical 
damage and mere or pure economic loss. In the absence of some 
contrary express or implied statutory mandate or special common 
law right, there will ordinarily be little difficulty in discerning that 
a defendant, whether public instrumentality or private person, was 
under a duty to take reasonable care to avoid causing ordinary 
physical injury to the person or property of a plaintiff by the direct 
impact of its, his or her positive action.g2 

In fact Lord Atkin's statement of the neighbour principle in Donoghue 
v. Stevenson is clearly directed to acts: 'Who, then, in law is my neighbour? 
The answer seems to be-persons who are so closely and directly affected 
by my act that I ought reasonably to have them in contemplation . . .'; 
and when he goes on to include omissions-'in contemplation as being 
so affected when I am directing my mind to the acts or omissions which 
are called in question'83-he clearly means omissions in the course of 
acting (failing to apply brakes when driving and so on.)84 What happens 
when we go beyond that? 

The distinction between misfeasance and nonfeasance has caused 
much recent trouble in the common law. Negligence in strict nonfeasance 
raises a second, though not completely different, type of proximity. When 
am I bound to go to the aid of my brother? And not just in torts. When 
am I bound to disabuse him of mistakes he is making in the matter 
of our contracts? In Anns v. Merton London Borough Council85 the House 
of Lords held a local authority liable for a negligent omission to inspect 
and prevent the laying of inadequate foundations to the damage of 
subsequent occupiers of the house constructed thereon. In SutherZand the 
High Court held otherwise, insisting on the distinction between misfeasance 
and nonfeasance. Brennan J. expressed forcefully the fundamental common 
law doctrine that no one is their brother's keeper: 

A man on the beach is not legally bound to plunge into the sea 
when he can forsee that a swimmer might drown. In Jaensch v. 
Coffey Deane J. observed that-"the common law has neither 
recognised fault in the conduct of the feasting Dives nor embraced 

82 Supra note 60 at 596. 
83 [I9321 A.C. 562 at 580. 
84 See Smith and Bums, The Nor So Golden Anniversary, (1983) 46 M.L.R. 147 at 155-6. 

[I9781 A.C. 728. 
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the embarrassing moral perception that he who has failed to feed 
the man dying from hunger has truly killed him." If foreseeability 
of injury were the exhaustive criterion of a duty to act to prevent 
injury occurring, the "neighbour" of the law would include not only 
the Biblical Samaritan but also the Priest and Levite who passed 
by the injured man. Windeyer J. commented on their relationship 
with the injured man in Hargrave v. Goldman: "He obviously was 
a person whom they had in contemplation and who was closely 
and directly affected by their action. Yet the common law does 
not require a man to act as the Samaritan did. The lawyer's question 
must therefore be given a more restricted reply than is provided 
by asking simply who was, or ought to have been, in contemplation 
when something is done. The dictates of charity and of compassion 
do not constitute a duty of care. The law casts no duty upon a 
man to go to the aid of another who is in peril or distress, not 
caused by him."86 

That I am not my brother's keeper is simply another aspect of the 
idea of end-in-self. My brother is an end-in-self. I may not act so as 
to harm him. But, secondly, he and he alone is responsible for himself; 
and if I decline to go to his aid I do no violence to his freedom. And 
more than this, if I go to his aid without his permission I violate his 
freedom. Perhaps I might speculate that he wants help. But how would 
I know? Am I to take risks with his freedom? What if he asks me to 
help? The question is still, how would I know? (who knows anything 
of the heart of another?). But assume I do know. Then I may say it 
is his end to be saved. His secondary freedom is at stake. But not his 
radical freedom. His radical freedom I have no access to. If I save him 
it will be because it is my end to do so. It is very important to see that 
the law of torts is concerned only with radical freedom. Suppose in a 
different case you are sitting down in my path, and I, in a hurry, step 
on you. I prevent you from gaining a secondary freedom (sitting peacefully). 
But the interference with that secondary freedom is not the tort. The 
tort is my preventing you from gaining a secondary freedom that you 
have chosen; ie, it is interference with your primary or radical freedom. 
There is no balance of your secondary freedom against mine; otherwise 
I could step on you if what I was doing was more important than your 
sitting peacefully; but who could say that? The matter is complicated 
when a third party is involved. For example, I might be driving an 
ambulance fast to save a third party's life. But there is no balance between 
your ends and mine here: my care towards you (absolutely equal to my 
care towards myself) is the same whatever you are doing.8' Confusion 

86 Supra note 60 at 586. 
87 The problem of third parties is an acute one which I believe can be resolved, but not here. It 

occurs also, for example, when I make two inconsistent contracts. One way of resolving it is by reference 
to the Constitution (under which ambulance drivers are appointed and inconsistent contracts resolved) 
to which all three of us are parties. Anyway, right between two persons is the primary question. 
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here comes from common lawyers thinking at a superficial level; not 
getting to A as we put it earlier. In Anns Lord Wilberforce said: 

First one has to ask whether, as between the alleged wrongdoer 
and the person who has suffered damage there is a sufficient 
relationship of proximity or neighbourhood such that, in the 
reasonable contemplation of the former, carelessness on his part 
may be likely to cause damage to the latter-in which case a prima 
facie duty of care arises.88 

The problem is with 'damage' (as it is also with 'injury' in the passage 
quoted from Brennan J. in Sutherland). If I see you about to walk over 
a cliff the prospect of damage and injury is immediate. It appears proximate 
in our first sense of contemplable. If, instead, common lawyers think 
deeper than injury and damage,89 the problem of nonfeasance dissipates. 
There is simply no question that I have by failing to save you violated 
your radical freedom. As we put it earlier your secondary freedom is 
at stake (the number of things you can do, your needs), but not your 
radical freedom. You are an end-in-self, and therefore, absent any special 
co-operation that we might have instituted, in charge of your own life. 
And death: if you do go to your death you do it as a free human. There 
is harm and injury in your death, obviously; but no violation of your 
freedom. Nor even (we have seen) if you ask me to save you is your 
radical freedom at stake in my choice. We may take it that you as end 
in self have chosen to seek to be saved. But your life (your secondary 
freedom in living) against whatever it is I have chosen to do rather than 
save you is no clearer in balance than apples and poems. Again, your 
life is important, and I might save you; but not out of respect for you 
in justice. We have to be very clear here about the nature of your radical 
freedom. If I decide against saving your life I decide nothing about your 
radical freedom. I am naturally connected to your secondary freedom 
(my power to save your life shows this); but I have no natural connexion 
to your radical freedom (the whole point, of course, of the separateness 
of persons), and whatever I decide you remain radically free. Even in 
death. When, however, you and I have a relevant co-operation (I might 
have agreed to save you) there is then a proximity of duty rather than 
one of contemplation. This second type of proximity, proximity of duty 
in co-operation, we will discuss. 

Second property. To be an end in self I need property. At the very 
least I need property in the ground on which I stand and in the air I 
breathe (short leases, to be sure; but short leases are property). To do 

88 Supra note 85 at 751-752 
89 Our law has got into extraordinary confusion over damages. The point of holding a defendant 

liable is to vindicate a plaintiffs right and there is no necessary connexion of this to compensation 
as quantification of injury. In fact such things in a proper constitutional arrangement would be seen 
as beyond the power of the courts. It is for the community through its Parliament to decide between 
various forms of rehabilitation from injury: see op. cit. note 30, postscript 1.  
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the many things that my being a (free) end in self authorises me to do 
I must appropriate and use some parts of the world. They become the 
means to my ends. So the first idea of property is simply my relation 
to the things of the world by virtue of my being an end in self: an end 
for some other implies the other's ownership, an end in self implies mine. 
But if I am free so are you; and the second idea of property is our ownership 
of the world in common. Some things in the world, however, only one 
of us can use: only I can own the food I consume. Therefore, some of 
the things of the world can come from the common into my exclusive 
ownership. These things are private property, and they are required to 
be such by my freedom. But if your freedom as well as mine is to be 
respected I can only appropriate from the common up to a point. Locke, 
one of the fathers of the common law (Pollock said, no one outside the 
practice of the common law contributed so much to it), held that I must 
leave enough and as good for the others.90 If my appropriation goes beyond 
that point I act unjustly. Respect for my freedom in property is respect 
for the just property, the freedom, of all. This Lockean idea of property 
as one of the foundations of justice has been best analysed in recent 
times by the American philosopher, Robert No~ick .~ '  Nozick's theory 
of justice stands against that other major modem analysis, Rawls's A 
Theory of Justice,92 as superior by virtue of its (real) historicity. Nozick 
had the very great insight that if you are really to respect ends in selves 
you have to respect the choices that they actually make. By contrast 
Rawls's theory of justice is ideal; what citizens would choose in certain 
perfectly just (blindfold) conditions are his principles of justice. But if 
you really respect others as ends in self you do not impose what they 
would choose upon what they have chosen. However, Nozick unfortunately 
made a large mistake in his analysis of the application of the Lockean 
proviso to our appropriations of property. He saw that a just first acquisitor 
might pass his property to another, and that justice requires respect for 
that second holding (it being the just end of the first acquisitor); but 
he did not see that on the death of the first acquisitor respect for his 
ends ceases, and the second holder must then be treated as a new first 
acquisitor. The consequence of this is that the second holder can only 
hold justly after the death of the first if the Lockean proviso of enough 
and as good for the others is satisfied for a second time. The basic injustice 
of the way we pass property through the generations, and the way this 
influences the whole of our lives, is, of course, an impetus for much 
of the soft altruism that is creeping into common law theorising. But 
a rectification right (under the proviso) is as much the subject of hard 
altruism, or justice, as a property right; in fact it is just the other side 
of the coin. The application of the Lockean proviso is difficult, for many 

90 Second Treatise on Government, 27. 
91 Annrchy State and UWpia, London, (1974). 
92 Oxford, (1972). 
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reasons; but the construction of a just rectification right is a no more 
dubious thing than anyone's just property right; the difficulty of the proviso 
is an equal difficulty for both sides. The motivation for soft altruism 
is obvious enough; but it is a corruption of a just rectification right to 
think of it as merely a need. (The deeper elaboration of these matters, 
the elucidation of the very rigorous limits to just acquisition, and the 
special function of the common law courts in respect of it, I have offered 
elsewhereJ93 

Property is only a function of freedom because I am the owner 
of my ends; and my ends include the things (justly) appropriated to their 
effectuation. Ownership is the truer more fundamental term, but perhaps 
it is not well understood. There is a tendency to think of ownership as 
a function of property. So and so is the owner of a particular item of 
property, according to this mode of thought; others have certain proprietary 
interests in it, perhaps, or do under certain conditions; there is reversion 
to the Crown, and so on. But ownership is actually prior to property, 
and if Stoljar had seen this and expressed his pioneering argument about, 
as he called it, quasi contract94 in terms of ownership rather than property 
he might have transformed our conception of unjust enrichment. As it 
was, he was harshly treated by the critics.95 

I am an end in self, the owner of my ends. As such I own the 
work that I do in the furtherance of my ends and the property that I 
acquire as their means. Without work I can do nothing; without property 
I can do nothing (at the very least I need property in the air I breathe): 
the idea of end in self, or ownership, requires both. And justice is the 
recognition that not only I but you, too, are the owner of ends, and therefore 
the owner of your work and your property. Of course, as soon as there 
is recognition that you as well as I are end in self a mutual accommodation 
(of no little complexity) is required; we are owners only of our justly 
performed work and justly acquired property. 

Stoljar failed to construct a plausible account of unjust enrichment 
because his proprietary theory extended only to things. Work was explained 
(implausibly) in contractual or quasi-contractual terms; thus if you have 
unjustly acquired the benefit of my work you have acquired no property 
of mine. Now, if we think simply of property in things, that is true (and 
we shall be limited to the blandness of Pollock CB's remark: 'One cleans 
another's shoes. What can the other do but put them 0n?'.96 But if we 
think more fundamentally of the property that I have in my work, more 
strictly my ownership of my ends including my work, the idea of justice 
(and freedom) in things and justice in work come into correspondence. 

93 Op. cit. note 30, chapter 10. 
94 The Law of Quasi-Contmct, Sydney, (1964). 
95 (1969) 47 Can. B.R. 1 (Samek) (1965) Univ. of Toronto LJ. 473 (Wade), Goff and Jones, The 

Law of Restitution, 3rd ed, London (1986) 55. 
96 Taylor v. Laird, (1856) 25 L.J. Ex. 329 at 332. 



Compare two cases: 

SYDNEY LAW REVIEW 

A. I give you my pen, thinking you are someone else. 

B. I clean your shoes, thinking you are someone else. 

In each case the injustice is apparent. I have intended to give my (justly 
owned) thing and work to another, but failed. The consequence is that 
in justice I still own both: I have not (freely) parted with either, as I 
might do by effective gift or sale. Now, perhaps you think here that I 
have parted with my work; but that is only because you are allowing 
ownership of thing to dominate ownership of work.9' Obviously there 
is a simpler remedy in A than B (in fact in many B cases it may be 
that no remedy is appropriate); and there are more obvious cases of the 
B sort where we would question whether you have been enriched at all 
(for example, you may be concerned to affect a bohemian appearance 
with clean shoes of no value to you at all: I might simply have lost my 
work as I might lose my thing by throwing it away); but the fundamental 
relation of justice is common to the two, and it is a justice of radical 
freedom (end in self; the ownership of ends). 

In cases of A all theorists are content to say that you have been 
unjustly enriched, but the question is why; what is unjust in this situation? 
The answer cannot lie on your (the recipient's) side of the transaction. 
If you won the pen by casual gambling, or got it in a windfall, perhaps 
were given it (as in a gift) by a stranger, we would say this was unjust 
in the sense of undeserved (even a little bit unfair relative to others: 'some 
people have all the luck'), but this is not the strong sense of unjust in 
unjust enrichment, the sense of justice that will found an action in law, 
the sense ofjustice which is simply universal respect for the radical freedom 
of humans. If we truly respect freedom we will not offer our bad luck, 
nor even our need as a reason to take another's windfall. To find the 
injustice of unjust enrichment we must look to ownership. Your undeserved 
enrichment is at the expense of me, the owner. This means that an 
entitlement of mine has passed unjustly to you. 

Some theories concentrating on the recipient achieve a measure 
of concern for freedom. For example both Goff and Jones98 and B i r k ~ ~ ~  
suggest that in the case of work (our B) the recipient's free acceptance 
is critical. For example: 

It is convenient to start from a clear and simple example. Suppose 

y7 A case such as Greenwood v. Bennett, [1973] Q.B. 195, raises just this problem. An innocent 
purchaser of a stolen car effected repairs upon it and on having to give it up was held entitled to 
recover the cost of the repairs. Has he not given his work away? No. He intended the work for himself: 
it is still his work though he loses the car. Only thing-centred thought suggests the work is lost in 
the car. 

y8 Op. cit., note 95 at 30-1. As to the history of this thought of theirs (and much else of value) 
see A. S. Burrows, Free Acceptance and the Law of Restitution, (1988) 104 L.Q.R. 576. 

9y An Inrroduction to the LAW of Restihdon, London, (1985) 104ff. 
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that I see a window-cleaner beginning to clean the windows of 
my house. I know that he will expect to be paid. So I hang back 
unseen till he has finished the job; then I emerge and maintain that 
I will not pay for work which I never ordered. It is too late, I have 
freely accepted the service. I had my opportunity to send him away. 
I chose instead to let him go on. I must pay the reasonable value 
of his work.100 

Why? Because where the recipient has freely accepted the work 'he has 
only himself to blame for the resulting situation'.lOI But this shows no 
respect for the recipient's radical freedom. Is he his brother's keeper? 
Why should he intervene to save the window-cleaner losing his labour? 
The common law's intuition about freedom has always been strong, and 
there are no cases where it has clearly required this intervention.lo2 Further, 
Birks gives no account of the injustice of the window cleaning: 'he has 
only himself to blame for the resulting situation' does not say what the 
"blame" (the injustice) is. Why should not the recipient say the resulting 
situation is well in order, ie no blame anywhere? But there is injustice 
(and hard blame), and this is only because the window-cleaner is the 
owner of his work until he parts with it by gift or sale, or simple loss. 
Or by a more complicated loss whereby he parts with his work on the 
basis of the possibility that he will be paid. Such a risk-taker obviously 
loses his work, and any subsequent payment is gratuitous, not required 
by justice. This is perhaps the most plausible interpretation of Ramdsden 
v. @s0n,~03 where tenants at will built on land believing that their landlords 
would grant them a lease when they asked for it. The tenants lost. But 
what would have been the case if they had (mistakenly) believed that 
they had an existing right (moral or legal) to the lease? They are then 
not risk-takers. The answer must be in that case that they have not lost 
their work (including materials); and therefore have a right to recover 
them from the owner (if the distinct requirement of his enrichment can 
be satisfied). Sometimes this right is obscured by the more obvious right 
to recover when the land owner has encouraged the mistake (as in Inwards 
v. Baker):104 this sort of more obvious case is best analysed in terms 
of the co-operation between the parties and the estoppels thereby 
engendered (and Lord Kingsdown, dissenting in Ramsden v. @son, saw 
the case in these terms). But I know of no case where, absent 
encouragement, a non risk-taking improver failed on the ground of justice 
(I repeat: he might fail on the ground that the defendant has not been 
enriched, the improvements being of no value to him). 

lo" Id., 265. 
"" Id., 1 14. 
lo? For an interpretation of the cases that might seem to have supported the free acceptance idea 

see Burrows, op. cit., note 98. 
'c"  (1886) L.R. 1 H.L. 129. 
104 I19651 2 Q.B. 29. 
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Actually, the accounts of justice that Goff and Jones, and Birks 
give are extraordinarily weak. For Goff and Jones justice is a necessarily 
vague and imprecise principle of aspiration (but what aspiration?) unifying 
certain cases; necessarily vague, so it is in the cases where the substance 
is to be found.105 Birks makes essentially the same point, and with some 
candour: 'unjust' is just an adjective signifying disapproval.lO6 But 
disapproval is the enemy of freedom. Hence the courts' search for a 
principled justice. Noone who respects freedom, and certainly not the 
common law courts, gives judgment against free humans on the ground 
that they do not approve of what they do. Only injustice is a ground 
of judgment, and injustice is the relation of our freedoms which I am 
in the process of sketching. Birks has the worthy aspiration of providing 
an account of his subject which looks not up into the sky to abstract 
conceptions but looks down (is 'downward looking') to the cases.'07 
Certainly. But when we look down to the cases do we not then look 
into them?; try to find their substance within their form? 

7'hird Co-operations. The paradigms here are contract and 
constitution. What we can do as ends in selves is highly limited unless 
we establish co-operations. Simply, when we co-operate we can do more 
things. In a sense by co-operation we increase our freedom (just as we 
do when we (justly) acquire property) because we increase the range 
of things we can do (contracts are commonly thought of as facilities 
for this increase). But this is secondary freedom, and not to be confused 
with the radical freedom which defines the separateness of persons as 
ends in selves. Suppose a community where X things are possible to 
humans, and a second community where 2X things are possible. The 
second community would have twice as much secondary freedom as the 
first, but this says nothing about radical freedom, and it is entirely possible 
that the humans in the first community are radically free, whilst those 
in the second are slaves making their choices not as ends in selves but 
as means to the end of some master/leviathan/ideology. The concern 
of the common law primarily with radical freedom is best shown in the 
example of contract. Why else would the law of contract concern itself 
with the fact of choice to contract rather than with the content of the 
contract? (if this latter were the concern of the common law it would 
concern itself with whether the contract was well enough calculated 
actually to increase the parties' secondary freedom). There are of course 
exceptions here and confusions: I shall later advance a constitutional thesis 
intended to clarify these exceptions and confusions to the effect that radical 
freedom is the governing concern of our courts, secondary freedom the 
governing concern of our parliaments. 

Io5 Supra note 95 at 12- 13. 
'" Supra note 99 at 19. 
'07 Ibid. 
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In order to increase our secondary freedom we establish enterprises 
in common (contracts, say, to trade; corporations, governments and 
Parliaments to preserve the peace and the supply of basic commodities). 
Freedom (radical freedom) does not require that we have co-operations 
(that would be to contradict itself), but the connexion to freedom is 
immediate. Freedom is in the structure of the co-operations. It is not 
that if I break my contract with you I deny you the freedom (the opportunity 
for this or that) that it promises (for that denial of secondary freedom 
might or might not occur, depending on whether the contract was well- 
calculated). Rather, it is that if I break the contract I deny your radical 
freedom, your status in it as end-in-self. I take it to myself to determine 
the future of our contract. And similarly if I make a tyrannical, bureaucratic, 
bumbling or officious usurpation of our constitution (that the whole of 
common law administrative law is postulated on this aspect of freedom 
I have sought to show elsewherel08). In contract or constitution it is still 
the case that I have no natural connexion to your radical freedom (no 
more than when you asked me to save your life); but our radical freedoms 
have made in our constitution or contract (or looser co-operation) an 
artificial connexion, and the only way for justice to proceed is by equal 
respect for both freedoms. This shows that justice is at bottom artificial 
not natural: it is, precisely, the condition of humans raising themselves 
from the state of nature.IO9 

I say co-operations (as we say contracts) meaning particular co- 
operations, because it is not co-operation as such which the common 
law values. If it were, it might make contracts compulsory! Radical freedom 
is what the law values. And in any co-operation radical freedom is acutely 
at risk: my fate, for good or ill, large or small, is in your hands (and 
if the co-operation is mutual, yours in mine). If you expel me from the 
co-operation without my consent by failing to perform your part in it 
you have failed to respect me as an end in self. I as end-in-self was 
part of the co-operation, and you have referred the matter to your own 
ends alone. This would be regarded as obvious when you are a fiduciary 
but it is the case in contracts of distinct arms length as well. In the case 
of such contracts we may think of the parties as guarding their own 
interests outside the contract; but in the contract itself, just as in a fiduciary 
obligation, each carries the fate (the submitted freedom) of the other 
in his hands. Now, this assimilation of contractual and fiduciary obligation 
will perhaps be thought unsound: are they not different forms of action?; 
and if I press my point about doing away with forms of action, are they 
not truly different in substance? 

The fiduciary obligation is at this time, as Mason C.J. wrote, 'a 

'OX Op. cit. note 30. 
'OY Idem, chapter 7. 
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concept in search of a principle'.llO What might this principle be? 
According to Paul Finn it is this: 

a person will be a fiduciary in his relationship with another when 
and insofar as that other is entitled to expect that he will act in 
that other's or in their joint interest to the exclusion of his own 
several interest.I1l 

Now, this does not exclude the ordinary contractual obligation: if I con- 
tract to deliver to you a bag of potatoes am I not acting in your interest 
when I deliver them to you, and to the exclusion of my own when I 
decide not to keep them or not to sell them for a second profit to someone 
else? Finn's answer here is to distinguish ordinary contractual obligations 
where neither party 'would, in the usual case, be entitled to expect that 
the other was acting in the dealing in any interest other than his own'.Il2 
So when I deliver the bag of potatoes to you I am thought to be acting 
in my self-interest. This idea, I think, lacks meaning. There are two senses 
in which it gains a degree of plausibility. First, we may take it that both 
parties to a contract generally only enter a contract for reasons of self- 
interest. Finn's analysis is sometimes ambiguous here between these 
external reasons that parties have for contracts and the nature of the 
internal obligations they generate. Thus he asks: 'to serve whose interests 
does the relationship and the functions to be performed therein, exist?'.l13 
But the (external) reasons that obvious fiduciaries have for entering their 
fiduciary relationships are ordinarily self-interested: are we to believe that 
solicitors, for example, are in their contracts for love but potato merchants 
are not? In any case the external reasons may be anything at all (for 
ends in selves are free to act for any reason at all), and the question 
still would be the nature and extent of the internal obligations (serving, 
as they do, any external end at all). The second superficial plausibility 
in the idea that ordinary contractors (but not fiduciaries) act in their own 
interests is that commonly parties acting in the other's interest do so 
only to avoid being sued, and to avoid the other unpleasant things that 
attend breach. They might, then, ultimately be acting in self interest. They 
might, but this is irrelevant, for to so act they need to know what is 
(internally) required; that is, the prior question for them, as for anyone, 
is what is the nature of their internal obligation. And that internal obligation 
is other-regarding. Further, it is quite obvious that the most scrupulous 
fiduciary might be acting just to avoid liability, that is, ultimately 
(externally) self-interestedly. 

At the bottom of Finn's distinction there is I believe an idea of 

l I o  -%says in Equity, P. D. Finn ed, Sydney, (1987) 246. 
111 Supra note 68. 
"2 Ibid. 
' I 3  The Fiduciary Binciple, Carswell (forthcoming) 
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generous (loyal) as opposed to mean service of others. The fiduciary is 
the former, and the ordinary contractor the latter. Thus Finn refers to 
the movement from an ordinary contractual to a fiduciary obligation as: 
'the relaxation of one party's self-interested vigilance or independent 
judgment in favour of the other's protection or judgment'.f14 Now, self- 
interest vigilance is simply the freedom of an end in self. The picture 
of the contractor who remains end in self that Finn is presenting is simply 
one of the minimal performer (the one looking primarily to his own end 
in the contract, whom we met earlier in the guise of seeker after fine 
print). This idea of minimal performance is a very pervasive idea, and 
it masquerades as freedom: the idea is that I am free outside my obligations, 
outside my contracts, so that the more I can wriggle out of them the 
freer I am. The pervasiveness of this idea of freedom is such that even 
a supporter of good faith in contracts, the opposite one might think of 
minimal performance1 l5 speaks of freedom versus good faith. 

But I am free in my contracts, not just outside them: the idea of 
minimal performance as freedom is simply a false idea of freedom. Suppose 
I make a contract with you by which I am to do A for you and you 
X for me. This cooperation since it is freely chosen increases our freedom 
(our secondary freedom, the things we can do, as chosen by our radical 
freedom): I now get X and you A. And we may presume that without 
the contract neither of us would have got these things (if we could get 
them by ourselves we would hardly undertake the obligations of the con- 
tract). So our freedom is increased by the contract. Now let us expand 
the contract: I am to do A and B for you and you X and Y for me. 
Are we less free? Of course not: B and Y increase our freedom in the 
same way as A and X did. Why, then, is it just assumed that for me 
in the A and B contract to wriggle out of B by minimal performance 
increases my freedom? The answer, of course, is plain. I do increase 
my freedom if I wriggle out of B (and A as well) so long as you are 
held to X and Y! But the ideology supporting that is not one of con- 
tract or freedom; it is an ideology of getting something for nothing, and 
not one which when its nature is exposed can be supported by any court 
of law. The freedom that the minimal performer (falsely) seeks is secondary 
freedom. If he wriggles out of part of his contract is he then possessed 
of more radical freedom? But the idea is incoherent: it was his radical 
freedom which chose the contract, all of it. 

Our example was the duties A and B on one side and X and Y 
on the other. It might have been just one of these duties on either side 
(it doesn't matter how slight A and X are: they are still other-regarding), 
or many more duties on one side. The number of duties on one side 

Ibid. 
115 H. K. Lucke in Essays on Contmct, ed Finn, Sydney, (1987) at 168ff. 
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relative to the number on the other, or the size of the duties, makes 
no difference to the analysis of a free bargain. But it must be the bargain 
that governs. If I have only contracted for A, and B is nevertheless imposed 
upon me, then my freedom truly is diminished, for something is imposed 
upon me which I have not freely contracted (and my freedom is then 
truly increased if I manage to 'wriggle out' of B). But this is not because 
I have fewer duties without B: we have seen that more duties (B and 
Y on top of A and X) actually increase freedom. It is the bargain which 
sets the balance and truth here; and for the courts to aim below it in 
the number and extent of its duties diminishes freedom as much as if 
they aim above it. At its core contract (and freedom) is immensely simple: 
the bargain is the thing, construed neither too broadly (good faith) nor 
too narrowly (minimal performance). 

Now, this is not to underrate the difficulty of saying in any particular 
case what the bargain is. For instance, in Hospital Products Ltd v. US 
Surgical Corporation it was necessary to determine the extent to which 
a distributor under a franchise agreement was permitted to profit 
independently of the interests of the manufacturer. The judges of the 
High Court varied in their interpretations of this contract; but, apart from 
remedy, it was just a matter of finding what other-regarding duties the 
distributor had. At any point in the distributor's performance where there 
was a conflict between his and the manufacturers interest the question 
was whether he had at that point an other-regarding duty. Those (like 
Finn) who think the matter is advanced by determining whether the party 
in question is a fiduciary say that if so he must subordinate his self- 
interest to the other-regarding duty. But this is a completely illusory step 
in the reasoning. If there is at any relevant point in the construction and 
working out of the contract a duty to the other party, then it follows 
porn that very fact with no requirement of anything else that the self- 
interest is subordinated. The idea of fiduciary can add nothing to that 
subordination. And if there is no duty to the other then it is obvious 
that there is at that point at least no fiduciary relationship. The fiduciary 
idea therefore, is completely illusory. What counts are the duties which 
in the first place are usually contractual. There may be some offices 
the conventional understanding of which contributes to the construction 
of what is expected (the duties). For example, perhaps a solicitor will 
be thought by office a fiduciary. The meaning of this can only be that 
in addition to the contractual duties (what he is specifically engaged for) 
there are other other-regarding duties attached by office. But what are 
they? Perhaps there are some, but they do not include the duty to 
subordinate his self-regard, for that is already entailed by the very fact 
of other-regard in the duties he does have. And for any others implied 
by office the subordination comes, too, as an entailment. The fundamental 

" 6  Supra note 59. 
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confusion in the concept of fiduciary obligation is that something of 
substance is added by the idea of subordination of self-regard. There 
are some other-regarding duties which are open ended. The point, however, 
is the same. For example, a solicitor might have a duty generally to manage 
a client's affairs. He would be thought the very paradigm of a fiduciary. 
But you add nothing to any open-ended, perhaps vague, set of other- 
regarding duties by postulating in correspondence an open-ended, perhaps 
vague, set of self-regarding subordinations. Again, the other-regarding 
duties are what count. 

The fiduciary idea perhaps lends itself to the convenient description 
of certain classes of contract. But even this is dangerously confused, for 
it tends to determine remedies; and if a concept is illusory in substance 
it is also illusory as a set basis for remedies. Deane J.'s judgment in 
Hospital Products is instructive here. The important question was whether 
the distributor was obliged to account for profits to the manufacturer, 
or whether the latter was limited to damages. Deane J. excluded the 
possibility that the distributor was a general fiduciary, and therefore 
excluded a general liability to account; but in the particular matter in 
which the distributor had failed in his contractual duty to the manufacturer 
(failed to subordinate his self-regard) Deane J. implied a constructive 
trust and a particular duty to account.~~7 This is a striking example of 
a judge cutting through forms of action analysis to the substance of 
entitlement and remedy. Suppose a "general" "fiduciary" has duties ABCD, 
breaches, say, B, and is therefore held to account. Why should his case 
be different from one who only has duty B and breaches it? Suppose 
a solicitor's client sells information he has gained in confidence concerning 
the solicitor's firm to a rival firm. He will be held to account under one 
form of action or another (perhaps even as a fiduciary: in which case 
all contracts of any sort are fidiciary because all contracts reveal at least 
some information about the other party which might be sold). If the solicitor 
breaches confidence he, too, will be held to account; but it makes no 
difference to add 'as a fiduciary'. Perhaps the only case where the possession 
of a cluster of office-type other-regarding duties distinguishes itself from 
the possession of particular duties is in the application of Keech v. 
Sandford,ll8 where a trustee was held to account for a profit from his 
office which in no sense was achieved at the expense of his beneficiary. 
But there are several ways of thinking about Keech v. Sandford. One 
is that it is a rather draconian remedy (like punitive damages) whose 
rigour functions to enforce the other-regard in whatever duties the trustee 
does have; and whose application in remedy is but a striking vindication 
of the other (there is no necessary connexion between vindication of 
freedom and profit or l0~~).1"3 Another is to think that it simply implies 

"7 Id., 620 
118 (1726) 2 Eq. Cas. Abr. 741. 
119 Op. cit., note 30, Postscript 1. 
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a further, rigorous other-regarding duty into the relationship: the duty 
not to profit at all in order the better to concentrate on the execution 
of the main cluster of duties constituting the trust. What the Keech v. 
Sandford remedy does not do is change the nature of a fiduciary's other- 
regarding duties: they are other-regarding and there is no more to be 
said about their nature than that. 

In Hospital Products there was a discussion as to the extent to which 
the fact that the contract was a commercial contract 'at arms length' 
precluded the fiduciary principle. Mason J. said: 

The disadvantages of introducing equitable doctrine into the field 
of commerce, which may be less formidable than they were, now 
that the techniques of commerce are far more sophisticated, must 
be balanced against the need in appropriate cases to do justice by 
making available relief in specie through the constructive trust, the 
fiduciary relationship being a means to that end.120 

Though Mason J. is in favour of equity in commerce he is perhaps 
attributing too much significance to the opposite view. In fact contracts 
at 'arms length' are no more or less other-regarding than any other 
contracts; and their freedom no more increased by the narrowing of the 
range of their (other-regarding) obligations than was that of our con- 
tract about A and B and X and Y. The point is simply the bargain. And 
on this question arms length has some significance. Gibbs C.J. put it like 
this: 

the arrangement was a commercial one entered into by parties at 
arm's length and on an equal footing. It was open to USSC to include 
in its contract whatever terms it thought necessary to protect its 
position. l2  

The point is always the contract; and reflection on what the parties might 
have included in their contract but (with presumed insight) did not, is 
always relevant to what their contract is. 

The question of interpretation and construction, the relative status 
of any writing and so forth, is always highly complex; and the parties 
and judges may experience major disagreements. But interpreting con- 
tractual duties as evenly other-regarding and self-regarding (depending 
on which party has the duty) means these disagreements (all the problems 
of construction) are in principle soluble. If, on the other hand, we were 
to take the view that contractual terms were distinguished from fiduciary 
and were self-regarding (from both sides) there could be no solution to 
conflicting interpretations. It is not simply that there would be disagree- 
ments in interpretation (there will always be these); but no solution would 
in principle be possible: 

'20 Supra note 59 at 610. 
'2' Id., 598. 
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Figure 1. Figure 2. 

Figure 1 is the even other regarding and self regarding position: if the 
contract is between you and me, one side represents my duties to you 
(my other-regard, your self-regard) and the other your duties to me (my 
self-regard, your other-regard). If we each value the other in the contract 
equally to the self the (pictured) perfect reconciliation of our mutual duties 
is in principle possible. If on the other hand I interpret both my duties 
to you and yours to me in a self-regarding way (and you reciprocate) 
we necessarily have the zone of conflict represented in figure 2. On the 
one side is my narrow interpretation of my duties to you and my broad 
interpretation of yours to me, and on the other is your reciprocation. 
The zone in the middle is a zone of conflict; and the conceptions that 
lead to it are not conceptions of contract, for contract is an institution 
of peace not war. Nor can they be conceptions that courts can embrace, 
for in the zone of conflict courts must choose one side or the other. 
But which? They can only be even between the parties when they reject 
the idea of contract as minimal (ie self-regarding) performance and treat 
it as even between self and other regard. Of course, they might construe 
the terms minimally in the sense of strictly: we say nothing about whether 
contracts are to be strictly or expansively construed, only that they be 
even rather than self-regarding. Nor can good faith claim to be a doctrine 
of contract if it is taken to mean anything more than equality or evenness 
between self and other. Good faith in this sense is as objectionable as 
minimal performance. The conflict zone in figure 2 might be my seeking 
to do more for you than you require of me (and you reciprocating), and 
whilst this might be an agreeably saint-like arrangement it also would 
lack evenness, and therefore not be contract, and not the concern of the 
common law. 

Equality of self and other in contract is not equality of need (for 
there might not be that equality). Nor is it equality of secondary freedoms 
(for the contract might in truth not be well-calculated on one side or 
the other). It is equality of primary or radical freedom; that freedom which 
makes each of us an end in self, you as much as I. It is that freedom 
which is ultimately at stake in our contracts. 

In fact it is that freedom which is at stake in any cooperation of 
ours. To the extent that we cooperate you have the carriage of my freedom 
and I yours. It is this carriage of freedom, in large measure or small, 
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which is the essence of the second proximity recognised by the law of 
torts. We call this second proximity a co-operation as well, for it is not 
(as we have seen) physical nearness or immediate foreseeability that creates 
a duty of care. You may be about to walk over a cliff and I, right next 
to you, see immediately that you will go to your death, but I am not 
by that fact your keeper. But if we have a co-operation I may be. 

In Sutherland Deane J. said: 

the distinction between a failure to act and positive action remains 
a fundamental one. The common law imposes no prima facie general 
duty to rescue, safeguard or warn another from or of reasonably 
foreseeable loss or injury or to take reasonable care to ensure that 
another does not sustain such loss or injury: cf per Windeyer J., 
Hargrave v. Goldman. That being so, reasonable foreseeability of 
a likelihood that such loss or injury will be sustained in the absence 
of any positive action to avoid it does not of itself suffice to establish 
such proximity of relationship as will give rise to a prima facie 
duty on one party to take reasonable care to secure avoidance of 
a reasonably foreseeable but independently created risk of injury 
to the other. The categories of case in which such proximity of 
relationship will be found to exist are properly to be seen as special 
or "exceptional": cf per Dixon J., Smith v. Leurs and Dorset Yacht 
Co. Ltd v. Home Offie. Apart from those cases where the circum- 
stances disclose an assumption of a particular obligation to take 
such action or of a particular relationship in which such an obligation 
is implicit, they are largely confined to cases involving reliance by 
one party upon care being taken by the other in the discharge or 
performance of statutory powers, duties or functions or of powers, 
duties or functions arising from or involved in the holding of an 
office or the possession or occupation of property.'22 

A proximity, then, is a cooperation (our second sort of proximity). But 
there are various difficult cases (many borderline cases, too, but these 
pose no difficulty in principle). 

For example there is the problem of privity. In Hawkins v. Clayton,'23 
the High Court had to decide whether a solicitor who had custody of 
a will had a duty to inform the executor of his office under that will. 
There was, as we have been using the term, a cooperation between testatrix 
and solicitor. But was there between solicitor and executor? There was 
no communication at all between them; the executor did not know of 
his office and consequently the estate suffered economic loss. We shall 
simplify the case slightly by postulating an identity between executor 
and beneficiary (this was in fact the case in Hawkins v. Clayton, but 

Supra note 60 at 597. 
Supra note 46. 
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generally, of course, an executor simply represents the beneficiaries); and 
the question is what is the relationship between solicitor and beneficiary. 
There is no contract between them, for one thing. But not-contract does 
not mean not-duty. More than that it is very important to see that not- 
contract is now a proposition of rapidly diminishing significance. 

Contract always was a much too limiting idea to have carried the 
large responsibility for freedom claimed for it. The trouble perhaps was 
in the necessity that it perceived of there being some sort of momentary 
coming-together or meeting of (free) minds. The classical theorists of 
right, Kant and Hegel, showed that the idea of an empirical meeting 
of minds was a nonsense: 

'Now, such simultaneousness is impossible by empirical acts of 
declaration, which can only follow each other in time and are never 
actually s imul tane~us . '~~~ 

This was because the infinite divisibility of time, things and action (Hegel's 
false infinite)'25 ensured that every event had its own moment; in plain 
terms, that offer and acceptance (or whatever) were necessarily successive. 
Only right (pure reason) eliminated this empirical embarrassement: or, 
as we are putting it in this essay, there is nevertheless right involved. 
Contract and co-operation are artificial; so there must be a coming together; 
but not at any one moment. The whole problem of privity arose because 
no moment of meeting could be found for the third-party (or no crossing 
of consideration: again a search for a meeting point). It was as though 
the freedom that was at stake was nothing but that which was exposed 
at the moment of meeting. Why else was it thought for so long that 
for a constitution to be free an original consent (even contract) was 
required?l26 Classical contract is the big bang theory of freedom, and 
life is not like that: human co-operations have much more diverse and 
circuitous ways of coming about. And freedom is much more variously 
exposed. It strikes me as probable that the big bang theory of contract 
and the idea of self-interested performance go together: the equal freedom 
of the parties is respected and exhausted in the big bang. Once it is seen 
that equal respect obtains in the performance of contracts as well as 
in their making, not so big a bang need be required at the outset. 

If the beneficiary in Hawkins v. Clayton had been selected by the 
testator at random from the telephone book we would be inclined to 
say they had no co-operation; that the testatrix had no more responsibility 
in respect of him than I have in the matter of your walking over the 
cliff. And then it would follow that there was no (secondary) responsibility 
in the solicitor. But it is not necessary to scan the law report for a clue 

Iz4 Kant, The Philosophy of Law (Hastie) Edinburgh, 1887, 102. 
'25 See Philosophy of Right, 79. 
Iz6 See Courts and Adminisnutors, London (1989), where I have argued against the original contract 

idea in favour of a more diverse attachment of free humans to their constitution. 
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here, for we may take it that testator and beneficiary do as a rule have 
a definite and often profound (mutual) co-operation (and there was one 
in Hawkins v. Clayton, though it had begun to break down: begun to- 
the will had not been revoked). So the solicitor in Hawkins v. Clayton 
voluntarily, and by real act, undertook to be an intermediary in that co- 
operation. He took into his carriage the achievement of the ends involved 
(SO the majority of the High Court held). Only the spurious big bang 
idea of the meeting of minds could deny that if A has a co-operation 
with B in respect of B's co-operation with C, A has a co-operation with 
C. On this basis the question of freedom and therefore of the solicitor's 
duty to the beneficiary is clear. Will he respect him in his (the beneficiary's) 
co-operation with the testatrix; exercise care in respect of him. Or will 
he take it unto his self carelessly to ignore the beneficiary's part in the 
co-operation? At this point his legal position is like mine if I begin to 
act upon a request by you to save your life (begin to co-operate). I may 
in freedom ignore your request; but if I start upon the exercise of saving 
you I must do it carefully, that is, I must respect you in it. Hawkins 
v. Clayton is complex because there are two relations involved, the co- 
operation between testator and beneficiary and also the solicitor's relation 
to that co-operation; in its various relations of freedom the case has the 
structure of Lumley v. Gye'27 (to which Gaudron J. referred).128 

The majority of the High Court held the solicitor liable, but it was 
recognised by both sides that the case was borderline. It was in fact highly 
questionable whether the solicitor had undertaken the custody of the 
testatrix's intentions (as Deane J. put it). What is quite clear, however, 
is that that part of the doctrine of privity of contract which might have 
prevented the third party beneficiary from suing was rejected, because 
it is quite clear that if the solicitor had by contract with the testatrix under- 
taken to seek out and inform the executor of his office the decision as 
to his liability in default to the executorlbeneficiary would have been 
unanimous. Mason C.J. and Wilson J. who were the dissentients said as 
much: 

The absence of any contractual obligation to take positive steps 
after the death of the testatrix to facilitate the implementation of 
her testamentary intentions makes it difficult to find that the 
respondents assumed such a responsibility. We are unable to discern 
any other circumstance dehors the contractual relationship between 
the testatrix and the respondents which could be said to have so 
strengthened the professional relationship between them (and 
involving her executor) such as would import a common law duty 
of care on the part of the respondents to take positive steps to ensure 

(1853) 2 El. & B1. 216. 
'IX Supra note 46 at 264. 
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that the existence and contents of the will were made known to 
the executor.129 

Had there been such a contractual duty on the solicitor the beneficiary 
still would not have been party to that contract (except as executor). 
Yet for all judges he could sue. Hawkins v. Clayton, therefore, is a strong 
case of the rejection of not-P (not contract) as relevant to the question 
whether Q (whether duty of care). But this is forms of action analysis. 
If we try to put the point in terms of A (freedom) it is this: the limits 
of P (the limits defined by privity of contract) are not the limits of A, 
that is, freedom is at stake in the relation between solicitor and beneficiary 
though the beneficiary is not privy to the relevant contract. 

There are two structural issues in such a case, that is, in a case 
where there is a contractual obligation for the benefit of a third party. 
First, is there a co-operation between a contracting party and the third 
party? And second, has the other contracting party assumed its carriage? 
By concentrating on the second of these issues more than the first Hawkins 
v. Clayton rather tended to let its attack on the doctrine of privity of 
contract slip through unnoticed. This was certainly not the case in Trident 
General v. McNiece,'30 where the High Court held (with Brennan, Deane 
and Dawson JJ. dissenting) that a third party beneficiary under an insurance 
contract could himself sue on the contract. 

Trident, and some of the ways its decision is expressed in the majority 
judgments, immediately strikes its reader as curious. Of course a third 
party could not sue on the contract! If words are to retain their meaning! 
What is his right of action? The contract? But it is not his contract; 
how can it be his right of action? And even if we relax the idea of con- 
tract the point is the same. It, the contract, is not his co-operation, so 
how can he sue on it? There was much discussion in Trident about various 
legislative extensions, so-called, of privity of contract: in some cases 
legislation has given third parties rights to sue. But notice that there is 
absolutely no problem here. What is the third party's right of action? 
The answer, the statute, is a complete one; and it is an answer whose 
equivalent would only be available to a court if the court were a legislature 
able to make rights of action out of nothing. These reflections should 
give pause to those who think of the law as an even-textured mix of 
statute and common law; such that there might be, for example, analogical 
reasoning between them, an idea demolished with great effectiveness by 
Dawson J. in Trident.13' Anyway, the court, though it has a value-laden 
creative function, is not a legislature, and it must find reasons for its 
rights of action. So what is the reason for the third party's right of action 
in Trident? 

'29 Id., 242. 
Supra note 64 

l 3 I  Id., 531. 
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It is not the contract alone; for none of the judges did the con- 
tract alone establish the third party's right (that would have been a nonsense, 
as we have seen). For the dissentients, Brennan, Deane and Dawson JJ. 
it was necessary to show some connexion of the third party to the con- 
tract, some connexion such as agency trust or estoppel; in the terms we 
have been putting it some co-operation between the third party and one 
or other of the contractors had to be established; and then the co-operation, 
at least the co-operation taken together with the contract, provides the 
right of action. Now, there is actually very little difference in principle 
between this position and the one taken by Mason C.J. and Wilson J. 
who said: 

In the ultimate analysis the limited question we have to decide is 
whether the old rules apply to a policy of insurance. The injustice 
which would flow from such a result arises not only from its failure 
to give effect to the expressed intention of the person who takes 
out the insurance but also from the common intention of the parties 
and the circumstance that others, aware of the existence of the policy, 
will order their affairs accordingly. We doubt that the doctrine of 
estoppel provides an adequate protection of the legitimate 
expectations of such persons and, even if it does, the rights of persons 
under a policy of insurance should not be made to depend on the 
vagaries of such an intricate doctrine. In the nature of things the 
likelihood of some degree of reliance on the part of the third party 
in the case of a benefit to be provided for him under an insurance 
policy is so tangible that the common law rule should be shaped 
with that likelihood in mind.132 

And Toohey J. said much the same: 

But it is enough, for present purposes, that the insurance policy 
was expressed to be and was intended to be for the benefit of others, 
of which the respondent was one and that the others might be 
expected to order their affairs accordingly.133 

Co-operation, therefore, of one sort or another had by one set of judges 
to be shown explicitly whereas by the other it was presumed. That there 
is very little difference in principle between these positions is shown by 
the fact that if the third party had no co-operation with either of the 
contractors (the benefit, say, being entirely gratuitous and unknown to 
the third party until the question of suing arises (like our telephone book 
legatee)) Mason C.J. Wilson and Toohey JJ. would clearly make exception. 
The case does not read quite so calmly: the judges write as though there 
is a crucial difference in principle between them. Why? 

'32 Id., 515. 
'33  Id., 536. 
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It is, I believe, the matter of exceptions. What is ordinary and what 
exceptional? And reflection about this leads us back to our original 
consideration of forms of action. For Brennan and Dawson JJ. the basic 
case or cause is contract; and when a third party establishes, say, a trust 
or estoppel that is exceptional. For Mason C.J. and Wilson J., on the 
other hand, in the passage quoted earlier such thinking places the third 
party's rights within 'the vagaries of such an intricate doctrine'. General 
rules are broad and principled, exceptions are intricate! And they are. 
But pause to examine precisely the sense in which the intricate doctrines 
are exceptional. They are not exceptional to contract. I mean by this 
that they are not exceptional to liability in contract: liability in trust or 
estoppel is additional to liability in contract not exceptional to it, consistent 
with it, not inconsistent. So the sense in which the 'intricate' doctrines 
are exceptional is clear: they are exceptional to not-contract! By this I 
mean they are exceptions to the proposition, no liability because not privy 
to the contract. This latter proposition is one of those doctrines of negative 
substance which we saw earlier as spurious hangovers from the law prior 
to the abolition of the forms of action; spurious because they are substance 
generated from form, and in particular a substance with nothing behind 
it except a failure to understand the logic of the abolition of forms. On 
a true understanding of that logic there is no objection at all to Mason 
C.J., Wilson and Toohey JJ.'s assimilation of the trust and estoppel doctrine 
into a more general rule relating to contract. The critical thing is just 
the right of the third party. 

And on this point it can be seen that it is Gaudron J.'s judgment 
in Trident which is really the radically dissenting one, for it is she, alone 
of all the judges, who requires no special (co-operative) connexion of 
the third party to the contract or to the contracting parties. She recognises 
that it is nonsense for the third party to sue on the contract; but a right 
of action outside the contract, though dependent on the contract and 
substantially coextensive with it is available: 

In my view it should now be recognised that a promisor who has 
accepted agreed consideration for a promise to benefit a third party 
is unjustly enriched at the expense of the third party to the extent 
that the promise is unfulfilled and the non-fulfilment does not attract 
proportional legal consequences.134 

But if no consideration directly (or indirectly as in Trident) has come 
from the third party, no co-operative contribution been made, as we might 
call the (non telephone-book) beneficiary's part in his co-operation with 
the testatrix in Hawkins v. Clayton, and if the third party has in no sense 
acted to his detriment (that is, there is no co-operation of any sort between 

'34 Id., 538. 



548 SYDNEY LAW REVIEW [VOL. 12 

the third party and the contractors) how is the promisor enriched at the 
expense of the third party? The expense is in the first place that of the 
promisee who did provide the consideration; there is only expense in 
the third party in the weak sense that he might fail to get what the promisor 
continues to hold. But the reasoning is circular which goes: pay the third- 
party lest he be unpaid (lest he be at an expense). In truth no reason 
is given to pay the third party, and in Gaudron J.'s reasoning he stands 
as much unconnected to the promisor's enrichment as he does to the 
contract. Gaudron J.'s reasoning appears to be based upon a mistake 
about unjust enrichment: 

The concept of unjust enrichment suggests actual enrichment, which 
might be thought not to occur until there is actual impoverishment 
[the impoverishment of the third party: MJD]. However, as Windeyer 
J. pointed out in Mason v. New South Waks (1959) 102 C.L.R. 
108 at 146, the concept of improverishment as a correlative of 
enrichment, whilst it may be relevant to some fields of continental 
law, is foreign to our law. Thus obligations having their source in 
notions of unjust enrichment may arise prior to, and indeed 
independent of, any actual impoverishment of the party to whom 
the obligation is owed.l35 

But the plaintiff in Mason's case, had been impoverished in the only sense 
relevant to justice. He was a transport operator, and had paid his (justly 
owned) money under protest to transport authorities in New South Wales 
for transport permits. The legislation requiring these permits turned out 
to be invalid, and the plaintiff sought to get his money back. When 
Windeyer J. referred to the plaintiffs non-impoverishment as irrelevant 
he referred to the fact that the plaintiff had passed the cost of the permits 
on to his customers in the scale of his charges as irrelevant. And it was. 
The justice of the plaintiffs claim lay in his connexion to the enrichment: 
it was his property (money) unjustly taken which created the enrichment. 
That he may' not have suffered in the long run is only relevant to a 
conception of justice which looks not to relations of freedom but to how 
things turned out in the long run (theories of justice as how things turn 
out are called end-state theories by Nozick;l36 they are inconsistent with 
the freedom of ends in selves because if ends in selves really are free 
to do this and that then they must be free to take the luck and ill-luck 
that attaches to this and that.) 

In Hawkins v. Clayton Gaudron J. did require the third party 
(executorlbeneficiary) to show some right that connected him to the subject 
matter of the claim. She required that he show an independent right before 
being able to claim a duty of care. That was shown in the case itself: 

'35 Ibid. 
136 Op. cif., note 9 1 
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'The economic loss sustained by Mr Hawkins was sustained in 
conjunction with and in consequence of the impairment of a legal 
right, namely, his right to exercise the powers of executor inhering 
in him as named executor of the will of the testatrix.''37 

The basis of this requirement is perhaps to be seen in an earlier passage 
in Gaudron J.'s judgment: 

It is trite law that the existence of a duty owed by one person to 
another connotes a corresponding right in that other person. In Seale 
v. Perry and Anor, Sir George Lush expressed this idea in the context 
of an action for negligence stating that "[a] duty, however, cannot 
exist by itself. To the duty seen as imposed on the defendant, there 
must be a correlative right in the plaintiff: for either to exist, both 
must be capable of being identifiedW.l38 

There is something initially puzzling here. If there really is a duty of 
one party in respect of another then there really is a right in the other 
(for duty and right are, tritely, logical correlatives). Further, a duty in 
one party in any strong or final sense cannot require the identification 
of a right in the other over and above the simple correlation, for then 
it would not be a duty in any strong or final sense (the duty would not 
have been identified in the first place, for if it were, the correlative would 
follow from that identifiation). What I think is meant by right and duty 
here is proximity; proximity (and therefore duty and right) must be 
demonstrated by a consideration of the positions of both parties. If for 
example a third party, C, had no right of any sort relative to A (no sufficient 
co-operation, as we have been putting it) then B's contractual under- 
taking to A to confer a benefit on C would create no proximity between 
B and C. If on the other hand C had some (perhaps just moral) right 
in respect of A that the contract with B was intended to satisfy a proximity 
would be established. It will be some time before such questions are 
clarified. But it is apparent that the escape from the form of action limitation 
(not-privy) is fraught with danger. Simply to take it that any third party 
contract was enforceable would make the mistake of thinking that the 
establishment of not-P implied Q (or A). 

Where there is a liability to the third-party the terms of the con- 
tract will be relevant but not decisive. The critical thing will be the co- 
operation between the third party and one or both of the contracting 
parties. This co-operation will exhibit, variously, features of contract, trust, 
agency, estoppel and tortious proximity. It will no longer be important 
rigidly to adhere to these categories. And between the parties to a con- 
tract the point will be the same. The deeper conception, co-operation, 
will exhibit between those parties, too, the same range of features. Of 

13' Supra note 46 at 263. 
'38 Ibid. 
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the distinction between contract and tort Deane J. wrote in Hawkins v. 
Clayton of the pointlessness of thinking of contracting for care where 
care is anyway required (by torts): 

The rationalisation and principled development of the law cannot 
but be prejudiced and impeded for so long as the law of contract 
and the law of tort are, on the basis of past distinctions between 
different causes of action, seen as operating upon the same set of 
circumstances to impose, independently of actual intention, 
consequences which a legal theorist might describe as concurrent 
but which any ordinary person would describe as conflicting. The 
law of contract and the law of tort are, in a modern context, properly 
to be seen as but two of a number of imprecise divisions, for the 
purpose of classification, of a general body of rules constituting 
one coherent system of law. Where rules classified in different 
divisions would otherwise conflict or compete, an essential function 
of the whole system is to avoid, resolve or rationalise such conflict 
or competition, not to induce or preserve it.139 

Apart from a few anomolies in remedy (actionability on proof of damage, 
time of running for Limitations of Actions Acts, contributory negligence; 
which no doubt in their turn the High Court will sort out) the distinction 
between tort depending on proximity and contract cannot matter (for 
an account of the various problems here and a display of the necessary 
judicial optimism140 towards their resolution see Sir Robin Cooke's essay 
Ton and Contract). Hawkins v. Clayton in a system of forms action would 
simply be asserting Q (negligence) with no detraction from not-P (ie 
the privity proposition that the third party cannot sue in contract); but 
in our present state of moving from forms of action it is better to express 
the point in terms common to P and Q, that is simply to assert A, liability 
in the matter of freedom in co-operation. Of course, there are various 
types of co-operation and types, too, of violations of freedom; and therefore 
various types of remedy requirements. But as substantive limitations 
collapse with the abolition of forms of action so, too, do remedy limitations. 
Take a certain remedy which we shall call p. There is exactly the same 
problem we discussed earlier in relation to substantive liability: no remedy 
p in P does not (where this is a distinct form of action) entail no remedy 
p in Q. And when the forms of action P and Q collapse into A no remedy 
p in P does not entail no remedy p in A. And in particular it does not 
entail no remedy p in that part of A formerly associated with P, for 
no remedy p in P might not have been substantive. Indeed it can't have 
been substantive in a system of forms of action: it can have been nothing 
more than no remedy p in this form of action (ie P). In the single substantive 
cause of action (A) any appropriate remedy must be available. A good 

139 Id, 259. 
I4O Essays on Contract, ed Finn, Sydney, (1987) 222. 
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example of flexibility in remedy in correspondence with the High Court's 
opening up of substance is Deane J.'s willingness in Hospital Products'41 
to require an account via constructive trust where the defendant was 
not a general fiduciary. 

Waltons v. MaherI42 was actually more complicated in the matter 
of the abolition of forms of action than Hawkins v. Clayton. For though 
it was, as we have seen, a case of not contract (not-P) and the relation 
of that to Q (promissory or some other estoppel), there was lurking in 
the wings a third form of action, R (simple negligence). If the case had 
been pleaded in negligence and nothing else it is difficult to believe that 
it would have become so complicated. How could it be said that there 
was no proximity between Waltons and Maher who had undertaken 
together a difficult and prolonged negotiation which had reached the point 
of apparent (but not contractual) finality? The culprit here was not-con- 
tract. We have seen that Brennan J. went to lengths to limit promissory 
estoppel in order to keep faith with not-contract. But would that have 
been done if the action had been in negligence?; for it has never since 
Donoghue v. Stevenson been suggested that proximity in negligence is 
limited by not-contract. Deane J. showed the complexity of these questions 
by asking whether Q (promissory estoppel) entailed not-R (negligence), 
ie whether a plaintiff could assert the real facts, and liability in negligence, 
despite the represented facts (at 138). His answer was that the action 
was available in negligence (loc cit), and that this would sometimes be 
important for the defendant; for example, only if the action was in tort 
could the defendant join a joint tortfeasor (another case where a remedy 
is tied to a (disappearing) form of action). The artificiality of reasoning 
within the (disappearing) forms of action is shown by a crucial passage 
in Gaudron J.'s judgment: 

Whatever the actual knowledge or belief of the appellant as to the 
state of mind of the respondents once it came to the appellant's 
knowledge that demolition work had commenced it ought then to 
have been aware that there was a real possibility or likelihood that 
the respondents had commenced work in the reasonable expectation 
that exchange would take place. That being so, the appellant came 
under a duty to inform the respondents that the situation had 
materially changed. An expectation by the respondents that exchange 
would take place was eminently reasonable in the light of all the 
facts known to them. The negotiations had been completed to the 
point that the documents expressed the requirements of all parties; 
the terms of the documents which had been agreed between the 
solicitors required speedy completion of the building; the respondents 
had executed the agreement; the agreement had been forwarded 

14' Supra note 59. 
Ie2 Supra note 12. 
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to the appellant's solicitors by way of exchange; the appellant's 
solicitor had been informed on 7 November that it was necessary 
for the agreement to be concluded "within the next day or two". 
Against that background the appellant must have known that an 
expectation of exchange was reasonable on the facts known to the 
respondents, but was not reasonable in light of the appellant's 
changed attitude. At that stage prudence was required. It was not 
forthcoming.143 

'Prudence' is the word used in some of the estoppel cases, and that is 
clearly why Gaudron J. uses it; but in the context of the facts of Waltons 
v. Maher how does a duty of prudence differ from a duty of care? The 
only difference in meaning is that prudence is normally a self-interested 
care. But the only care that was required of Waltons in this case was 
care in respect of Maher. 'Prudent' might be used to refer to the standard 
of care required: that is, the same care that one would exercise in respect 
of oneself. Yes, the perfect Kantian rule. But it is still care in respect 
of another. The cause of action is negligence. 

Freedom (A) is absolute: it is never balanced against something 
else. We saw earlier that Paul Finn has addressed the problems discussed 
in this essay and has offered as a response to them a set of 'graduated 
balances struck between one person's individual freedom of action and 
his responsibility for others'.144 But a balance is an unprincipled thing; 
ultimately, justice as gut-feeling. The High Court at the moment is clearly 
seeking a principled justice. Radical freedom is principled. I have no 
responsibility for others unless I undertake it. There is no balance in 
this: my responsibility is dependent on my freedom, not balanced against 
it. Furthermore, it is a responsibility in respect of the others'freedom (hard 
not soft altruism); so in that sense, too, responsibility and freedom are 
not opposed. That is the nature of our (absolute) freedoms. When I 
undertake a responsibility in relation, say, to you (suppose we make a 
contract), our co-operation requires that neither of us fails to recognise 
the other's (free) place in the co-operation (in this case, contract). My 
freedom is not weighed here against yours. I am not the less free by 
not being able to determine our contract unilaterally. We are both ends 
in self and our freedoms are absolutely intact so long as we each keep 
the contract. Certainly, acting as though there were no contract is not 
now open to either of us. But that limitation is only a limitation on secondary 
freedom. It is only secondary freedom which is ever the subject of a 
balance. 

143 Id., 142. 
144 Op. cit., supra note 68. 
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My secondary freedom is simply the number of options open to 
me. We saw earlier that this is a quite different thing from radical freedom. 
Radical freedom is the basic human freedom, it is freedom, because it 
defines the separateness of (radical difference between) humans. But the 
resolution of conflicts of secondary freedom is in itself a very important 
matter. Communities have to decide whether they want on balance this 
set of options or that (say, spending money on defence to guard options 
against an external threat, against increasing the options by the construction 
of more roads and parks; industrial based options against rural ones; the 
trains on time against a relaxed aesthetic; and so on). And the way to 
do that is to institute Parliaments which are representative of the interests 
involved and are therefore constructed to make the balance. Such things 
are not for the courts. It is obvious that they are unqualified to undertake 
the resolution of the rather large issues just mentioned. But nor are they 
qualified in the smaller issues of secondary freedom (or why is it that 
they concern themselves with the structure of contracts not with their 
content, not with whether they are good contracts or bad, not with the 
question whether the parties' secondary freedoms are actually increased?). 
The difference between the legislative function of settling issues of 
secondary freedoms (and perhaps settling other things too; but I think 
all legislation can be thought of in terms of secondary freedom) and 
the judicial function in respect of radical freedom is much clarified by 
the old, but now unfashionable, common law idea of the courts' finding 
the law not making it. There is an infinite set of possibilities in the matter 
of the balancing of our secondary freedoms; and it would be absolute 
nonsense for anyone to pretend to have found a true balance. Thus follows 
the legislative idea of making the law, with nothing standing behind it 
except will; and the incoherence of the idea that the courts might operate 
as alternative legislatures. Radical freedom, on the other hand, cannot 
be made. It is a fundamental conception of humanness; either a natural 
moral quality (as some put it) or a fundamental presupposition of any 
relation between separate moral persons (entailed in the artifice of human 
relations, as I prefer). In either case the idea of finding is quite in order. 
Of course the working out of the principles of this freedom (including 
the working back to it through the forms of action) is a creative, value- 
laden function; and there can be much disagreement between one opinion 
in the matter and another; but that does not change the courts' function 
into a law-making one. There is (necessarily prior) moral truth at stake 
in what the courts do; and that is why what ultimately stands behind 
their efforts is reason not will. 

Found, also, are the things that radical autonomies have taken unto 
themselves: their contracts, other co-operations, their properties and 
purposes. Take contract, and see how corrupted our jurisprudential 
conceptions have become. Parties make a contract, and that is thought 
a matter of fact to which the court-determined law applies. So there 
is speculation: do the courts make the law of contract or find it? But 
one thing is clear at least: the courts find that the parties have made 
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a contract, they do not themselves (the courts) make the contract. The 
truth is that in finding this contract the courts are finding law not fact, 
for the contract itself is the law that the courts enforce. At least to the 
extent that the relevant law is a law of contract this is the case (think 
here of our earlier discussion of the debate between minimal performance 
and good faith theories of contract, when our conclusion could be nothing 
other than, the contract governs). And only to the extent to which it 
is true that the courts apply a law of contract (a law of the contracts 
that the parties have actually made rather than those that they might 
better have made) are the courts respecting radical freedom. Of the other 
co-operations, proximity in torts, and so-on, the analysis is much the same 
as it is for contract. But because it connects to the body with the power 
to make large-scale settlements of questions of secondary freedom (the 
legislature), I wish to make reference to our largest co-operation, the 
Constitution. This is the principal legal connexion of radical to secondary 
freedom. 

When the court decides a question of constitutional law it finds 
the law. It finds it in the citizens much as it finds a contract in citizens 
(though the having of a constitution is much more complex than the 
having of a contract). To the extent that a constitution is not freely in 
the citizens it is nothing but some tyrant's power: the imposition of a 
constitution upon the citizens is no more justified in freedom than imposing 
upon parties a contract they have not made. Citizens no doubt have 
constitutions for their need (the need in their co-operation). But only a 
tyrant confuses this with imposing constitutions for their need. These 
relations of freedom are we have been arguing in this section for the 
courts. They are the essence of the common law. Thus we connect to 
the argument of the essay's first section that the common law is ultimate 
over constitution and legislative power. Now we can say that this means 
nothing more than freedom's ultimacy over brute power. Power is brute 
until it is constitutional. When it is constitutional, when it is common 
law, freedom is respected. 

With that respect there is justice: justice is nothing but the proper 
relations of radical freedom. Thus if conscience is just conscience it is 
part of the relations of radical freedom. There are two sorts of conscience, 
a caring conscience and a just conscience. These correspond with our 
earlier distinction between soft and hard altruism. Thus if I have an item 
of property and you have the same but you lose yours only a caring 
conscience would require me to give you a share of mine. There may 
be something to be said for such a requirement, but not in justice; and 
no freedom is at stake except your secondary freedom. But if I have 
stolen your property or acquired it in some other way unjustly (perhaps 
my ancestor had no just entitlement) then it is a just conscience that 
requires me to return it or compensate you (a just rectification right). 
Doctrines expressed in terms of conscience have featured often in recent 
High Court cases; and it is important to be clear about the difference 
between the two types of conscience. 
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The doctrine of unconscionability in contracts is one such case. It 
raises a critical problem for freedom because it appears to allow a party 
to escape a contractual liability though his radical freedom has authorised 
it: see, for example Commercial Bank of Australia v. Arnadio,145 where 
the High Court held the enforcement of a certain contract unconscion- 
able because of certain disabilities of one of the parties (age, access to 
independent advice, command of the language). The problem that this 
poses for a theory of radical freedom is clear. Mason J. (as he then was) 
put it like this: 

But relief on the ground of "unconscionable conduct" is usually 
taken to refer to the class of case in which a party makes 
unconscientious use of his superior position or bargaining power 
to the detriment of a party who suffers from some special disability 
or is placed in some special situation of disadvantage, for example, 
a catching bargain with an expectant heir or an unfair contract 
made by taking advantage of a person who is seriously affected 
by intoxicating drink. Although unconscionable conduct in this 
narrow sense bears some resemblance to the doctrine of undue 
influence, there is a difference between the two. In the latter the 
will of the innocent party is not independent and voluntary because 
it is overborne. In the former the will of the innocent party, even 
if independent and voluntary, is the result of the disadvantageous 
position in which he is placed and of the other party unconscientiously 
taking advantage of that position.146 

There are several ways of thinking about the unfairness of unequal 
bargaining power. First, one can think of the analogy of children. In 
not holding children bound by contracts one is not balancing radical 
freedom against something else. Rather it is that the absoluteness of radical 
freedom has not yet come about, because the human person of full status 
has not yet come about. Or has declined. Old age and certain special 
disabilities may be like this. 

A second way is to think more carefully about the idea of end 
in self. Atiyah's monumental The Rise and Fall of Freedom of Contract,147 
is more about free market than free contract. According to his classical 
model of contract (that which rose and, according to Atiyah, is now falling): 

'Reliance is . . . only justifiable if it has been paid for, or bargained 
for. A person who relies on another, where such reliance is not 
actually part of a bargain, is still, according to [the classical theory], 
acting at his own risk. In the shadow of nineteenth century 
individualism, lawyers still pay lip-service (and sometimes more) 

'45 (1983) 57 A.L.J.R. 358. 
146 Id., 363. 
14' Oxford (1979). 
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to the fundamental belief that a man should rely on himself, and 
not on others.'148 

But if I am end in self (truly free in that way) I may choose to rely 
on my own judgment or yours. Self-reliance may or may not be a virtue; 
but as an idea of freedom it is almost incoherent. Thus if the Amadios, 
or any one with limited bargaining knowledge, power, or skill, rely in 
one way or another upon the other party (which in the Amadios' case 
was a bank) they as ends in self bring that reliance into the co-operation, 
and respect for them as ends in self requires respect for that choice. 

But it may not always be possible to show such reliance. And, anyway, 
inequality of economic power raises more fundamental questions. The 
law has a problem here. It can insist upon the absolute freedom of both 
parties and enforce contracts regardless of economic power. Or it can 
go deeper into the question of justice. I have sought to show elsewhere149 
how from the Lockean proviso in the matter of justly acquired property 
(enough and as good left for the others) there follows a large range of 
rectification rights in the others; and that these rights have exactly the 
same relation to radical freedom as do property rights. Our present arrange- 
ments of property are grossly unjust. Thus can various aspects of the 
welfare state be justified (so I argued there). And here we can say: thus 
can various of the methods that the courts have developed to act against 
economic inequality be justified as economic rectification. It is important 
to stress that rectification rights have the same relation to (absolute) radical 
freedom as property rights: if one is uncertain so is the other.150 

Common lawyers are both free at this moment and in the dark. 
Until the forms of action are perspicuously abolished (until Maitland is 
finally at rest) no one can say of any negative doctrine in the whole 
of common law or equity that it is not merely one of not in this form 
of action. No substantive limitation, therefore, can be relied upon. The 
times are exciting ones, but they are dangerous as well. For to reduce 
all the forms of action to A (or to certain variations of A, or to A and 
B) is not necessarily to increase the suits available. Indeed it is compatible 
with a strong conservatism. And that conservatism might be required 
of us, for there are better ways of protecting freedom than by the 
employment of lawyers. Not-A (the circumstances where a suit for freedom 
will not be entertained) might loom large. And in this regard I shall end 
this part of the essay by looking briefly at a contrast drawn by the American 
Critical Legal Studies theorist, RM Unger. The recent Australian tendency 

148 Id., 771. 
149 Coum and Adminkfrators, hndon, (1989). 
'50 Id., chapter 10. 
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to contemplate soft altruism in the law is clearly influenced by that 
American movement. 

In Critical Legal Studies,'5' Unger perceives the predicament of 
modernism as one in which we are torn between Venice and Belmont; 
Venice the domain of contract and individualism, Belmont that of love 
and caring. And the programme of Critical Legal Studies might be said 
to be to put a little heart back into the law. Thus the value to be protected 
in any co-operation might be as much the mutual caring for the other 
as the duality of freedoms that I have argued for. But this is a debasement 
of love. 

Unger's contrast is utterly false (and not true to The Merchant of 
Venice, either: the student of love will look to Shylock, not Portia). I 
am an end in self, and this self, this 'I', is mind and heart. It is my heart, 
or it is no human heart at all. So I am end in self and passion in self. 
Think of Othello's tragic mistake about the nature of the human he 
(imperfectly) loved: 

0 curse of marriage, 
That we can call these delicate creatures ours 
And not their appetites. . . . 

111, iii 272-4 

Separateness (radical freedom) is essential to contract, but it is essential 
to love, as well. Love is no slavish devotion, nor is it an ownership of 
the other (Othello's mistake). In fact, since our loves are more profound 
exposures of our selves than are our contracts, the separateness of selves 
which is the essence of freedom is more obvious. Love is the purest and 
most intense respect for the freedom of the other. Put heart into the 
law? Put law into the heart (Kant). Now, it is clear that in the matter 
of love (I should say extreme of love, for there is no sharp line between 
contract and love) the common law must keep its distance. That is, it 
must insist upon not-A. But the very worst thing it could do would be 
to lose or compromise its commitment to freedom in those modes of 
existence appropriate to it by a debasement of modes beyond its concern. 

And how would we keep alive the idea of justice, that harmony 
of lawful hearts, if we debased it in the common law by the injection 
of soft altruism? What other institution of justice do we have? Those 
who wish for this compromise do see the true injustice of our present 
arrangements of property; the way that this infects the other relations 
of justice, contract, tort, crime; the way it corrupts the education of our 
children; and the way it is perpetuated through the generations. But these 
fundamental things the courts cannot by themselves change. And the softer 
their hearts the less likely they are to contribute to change. A soft heart 

' 5 '  (1983) 96 H.L.R. 563. 
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is a corrupt and corrupting thing. It is this because it is a thing of degree, 
utterly at the mercy of power and greed. But a lawful heart is beyond 
corruption because the freedoms it respects are absolute. Of course it 
may be corrupted in the sense that it may be lost. But it has no degrees 
and as long as it survives suffers no compromise of power or greed. 
If it is lost in the common law where else will it be found? Further, 
when the common law has become clear and confident in its commitment 
to justice (clear about A) there will be many things for its lawful heart 
to do. 

111: ABORIGINAL LAW 

Who are Australians, and what is Australian law? We think this 
question of identity important enough to amend the Judiciary Act so that 
references to the common law become references to the Australian 
common law. But what does this mean? What is this Australian identity? 

The Australians of the various states are, as Breavington shows, not 
foreign to each other. But this in itself creates no Australian identity: 
not-X is consistent with nothing at all (ends in self: any end at all). Australia 
is independent of its former motherland. The Australia Acts hold this 
and no doubt this independence is deep within us (because our freedom 
is deep within us). But this is also not-X, and consistent with nothing 
at all. 

Nor does radical freedom create identity. Radical freedom is in the 
first place consistent with anything at all (ends in self: any end at all). 
And anything at all is no more identity than nothing at all. The definite 
and positive element in radical freedom is its humanness. It is what defines 
a human being. We claim to be free (when some perhaps are not); but 
a human identity is not an Australian identity. If I am right and the 
fundamental concept of the common law (A) is radical freedom, and 
if this is the emerging Australian common law it, too, ultimately defines 
no Australia identity. There is identity, on the way, so to speak. As we 
work back to A through the concepts, DCB, (as we put it in part 11) 
there is an identity gained on the way whereby our law is distinguished 
by its being C, say, compared with another's F or J. But this provisional 
identity gets its point from A, which is non-identity: C, or whatever the 
provisional state of the law is, is justified as against the previous state, 
D only by virtue of the fact that it has gone deeper, that is has approached 
A. If my analysis in part 11, or something like it, is right, any proclamation 
of identity in C is spurious and likely to serve only the purpose of freezing 
the progress of our common law to A, radical human freedom. 

There is, however, that other connextion between freedom and 
common law, one we discussed briefly in part 11; that sense in which 
law is common because it is in the (common) people rather than specially 
imposed upon them. Such a common law is a law of the (common) people 
precisely in the sense that it is deep within them. And it is free law 
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in that sense, too: it is their law, not an alien law specially imposed upon 
them. The English common law contrasted with the special prerogatives 
of the king (as it now contrasts with the (special) legislation of the king's 
successor, Parliament); and that common law with its unsystematic 
ramshackle of forms and jurisdictions, its hotchpotch of ideas, was so 
deeply within the English people and their history that it led them to 
revolution, even to the killing of their king at a time when such a thing 
was almost unthinkable. Of course the (common) people, the people of 
the common law, were not yet the common people, but the revolution 
was an identity for the English, it was an identity of their freedom, and 
it was not severable from the identity of their common law (it is perhaps 
this fact, that their identity is in the hotchpotch, that makes the English 
courts perceptibly slower than the Australian High Court in their 
progression to A (whatever A is)). 

It was their constitution. What is our constitution? The federal 
constitution which is not a federal constitution? The federal constitution 
which distributes power (leaves it, under section 107) to states which 
are not states, ie not of distinct identities (as Breavington shows)? What 
is it, then, our constitution? The federal Constitution which constitutes 
the Commonwealth Parliament and government? But what identity is 
that? The Federal Constitution constituting the English Parliament in the 
antipodes? No; that is their identity. The English Parliament limited 
federally? But that limit is only an identity if the states are an identity. 
Then think the states away. Is it the English Parliament just limited? 
So our identity is half the English Parliament! (See here Michael Stokes's 
brilliant argument that the Constitution is really the whole of the English 
Parliament.)lS2 

The English Constitution is unwritten. In that sense it is a common 
law constitution. We can say more than that, we can say it just is the 
English common law. That is a fair test for a constitution as a people's 
identity: if it exists it exists in the people and their history. A written 
constitution exists in the first place as a piece of paper; and that is not 
much of a test at all. Only a common law existence is an existence in 
the people and an identity for the people. Only if our constitution were 
also a common law constitution, that is, if it were deep within the Australian 
people such that its being written was not the critcal thing, would it 
promise that sort of identity. But how could it be that? The perception 
by which Windeyer J. explained Engineers that the people were no longer 
state-bound or British-bound is a perception of a deep-lying thing. But 
it is negative, not an identity. Could our federalism be a positive thing? 
But as Breavington shows we are not deeply federal at all. Of course, 
we won't amend our Federal Constitution. Does that mean that it is deeply 
ours? No. That is consistent with the deepest indifference and the deepest 

152 Federalism, ~ d l e  Government and the Protecrion of Private Rights, (1986) Fed. L.R. 135. 
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contempt. Most likely we won't amend it because we fear change. But 
fear is the opposite of identity. 

Nor do our statutes provide an identity for our law. Statutes are 
made. They are not found in the people as the common law is. But perhaps 
some statutes are so deeply part of our law (part of its identity) that 
their repeal becomes unthinkable. Are they then common law? Think 
perhaps of the Torrens statutes, which if they were repealed would continue 
to stand as the now common law basis of the law of real property. And 
then, as common law rules, they would be the subject of our reflections 
about freedom. There is a further problem with statutes in this matter 
of identity. When a democracy is functioning as such, the statutes are 
only the laws (and possibly the identity) of some of the people. The rest 
accept them, it is true; but what they really accept is the democracy; 
their respect is not for the statutes as such, but for the democratic system 
that gives them their chance to substitute their own statutes. The identity 
of such a people is not in their statutes, it is in that which gives them 
their chance, their constitution (but what is our Constitution?) That is 
the ideal of democracy. What about the reality? The reality is that many 
people see no real chance in our political system of substituting their 
statutes; and even less are the laws (or the ritual of their voting) an 
expression of these people's identity. They are, perhaps, pessimists, but 
even if we take an optimistic view of the democratic chances of the 
unjustly deprived in our political system (basically, those deprived of just 
rectification rights), there is no identity in their democratic aspiration. 
A claim to justice is a claim to freedom (justice is the harmony of freedoms); 
and freedom is merely the starting-point of identity, a condition of it 
not its substance (see here Ralf Dahrendorf's perceptive analysis in his 
Hamlyn lectures of the modern underclass, which does not have even 
the identity of a revolutionary aspiration.)lS3 

If we seek identity, wherever we go we come to our freedom, or 
to the blocking of our freedom, neither of which is identity, or we come 
to something essentially English or European. 

A. Aboriginal law is the law Australians had before Europeans 
arrived. 

B. Aboriginal law is the law that Australians will have when they 
cease to be European. 

Think of the planting of the Union Jack in 1788 (or whatever the 
symbolic act was that signified the arrival of the English legal system; 
and whatever date or dates it is that the scholars of time fix upon): that 
planting was an act in spaceltime extending its symbolic effect in the 
spatial dimensions with limits, but in the time dimension without limit 
(we didn't acquire a lease). Australia became our place in spaceltime. 

'53 Law and Order, London, (1985). 
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But what is the meaning of that? Suppose to analyse it we suspend the 
time dimension (I do not mean cancel it, for it is physically impossible 
to have space except as spacehime; I mean radically decrease our interest 
in it, as one who plays chess radically decreases their interest in the third 
spatial dimension). In what sense (this emphasized spatial sense) could 
Australia then be our place? Only when we were of it as a tree is of 
its place; only when we lived in harmony with the more-or-less discrete 
eco-system that defined the place (having suspended interest in time a 
more or less discrete eco-system is the only available definition of place: 
we cannot, for instance, say a place is defined by a certain set of human 
purposes for, as we shall see, purposes are time-based things). Thus we 
would be of the place, and we would be its owners in the only available 
sense (members would perhaps be apter than owners; but there is not 
in law a very big difference between member and owner); and if we 
were of the place and we had a legal system it, too, would be of the 
place, necessarily aboriginal. 

Now, this last comment brings our speculation down to earth in 
two respects; for it can be objected that legal systems necessarily occur 
in time, and, secondly, that 'aboriginal' denotes a simple relation of time 
(in our case pre-1788). Thus must we not reassert the time dimension 
to make sense of the last comment? But we really are so confused about 
these things! Not down to earth at all; it is our fancy of aboriginal aspiration 
that is down to earth (down to our place); reality (with time) is elsewhere. 
Well, down to reality then. Let us take the second objection first, for 
it is simpler. 

There is an obvious element of time succession implied in the word 
'aboriginal'. But that is by no means all there is to it. Were the Romans 
aboriginal relative to their barbarian successors? Of course not. The 
Romans were the least aboriginal people of all European history because 
they were the greatest conquerors in all European history. An aboriginal 
is of the land, whereas a conqueror is in an opposite relation: not of 
the land, rather the (conquered) land is of the conqueror. Thus there 
are two elements in the word 'aboriginal', time succession and land 
relations, and the question is which is of the more interest to us. This 
reasserts our original speculation as to which is of more interest to us, 
space or time. For a conquest is a human purpose, and human purposes 
exist only in time. Of course a purpose may (indeed usually does) manifest 
itself in spacehime. It does this when we set about accomplishing it (even 
this is not necessary: I may have a purpose to devise a proof of Fermat's 
last theorum, and there is no reason at all why this should be effected 
on paper). But my point is that the purpose itsetf has temporal but not 
spatial extension. And it is only a thorough-going physicalist account 
of the mind which could deny this. Only then would my thoughts exist 
in spacehime. This possibility I choose to ignore here. So the conqueror, 
being a creature of purpose is in the first place a creature of time. And 
the conqueror's law (moving back to the first objection to our speculation) 
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is not as much of the land. It niay become of the land; but not by virtue 
of its conquest; it will only do so when it becomes aboriginal in our 
spatial sense (our only sense when we suspend interest in time). 

Think of Fred Williams, who painted the land; compared to Sidney 
Nolan's crazy, alien heroes. 

We the invaders, the owners of the conquering purpose, the operators 
in time, the tyrants over distance, may never cease to be European 
(European out of place). Blindly, still in time with no reality to guide 
us (just our conquering ideas) we incant the word 'multi-culture'. But 
why not 'aboriginal'? Why not aspire, rather, to an aboriginal culture, 
that is, to a culture of the place? Multi-culture in the end means non- 
culture. It is perhaps necessary in the immediate term to keep the cultures 
so as to keep culture. But as an aspiration, multi-cultural society is a 
pathetic trivialisation of the great problem of identity facing all European 
Australians, that of shaking off our time-image cultures to face the reality 
of this still alien land. Culture is the expression of a people's relation 
to reality; and there is a diminished reality if a people choose to ignore 
their place. 

Place has no sharp boundaries. Our place (Australians' place: in 
truth their place (ie Aboriginals' place), but our place in aspiration) is 
not just the land but the oceans around and the lands they contain. We 
wish to trade with the people of these lands, to be their friends, to learn 
their languages instead of our European ones, to have them come and 
look at us. We wish, then, to be part of their, the regional, reality. But 
what is an aspiration to peripheral reality when we are killing the centre? 
It is a foolish optimism that thinks that our neighbours will in the long 
term accept our destruction of Aboriginal culture. Will they not see through 
our attempt to become of the region, to become regional aborigines, when 
we could not become aborigines of our own land? 

But our first problem is not what our neighbours will think of us, 
it is what we will truly think of ourselves, what reality we will find. 

The ease with which we contemplate multi-culture and relations 
with our neighbours shows that we are on the whole not racists (at least 
less racist than most peoples). It has been, I think, a most grievous mistake 
to have regarded our treatment of Aborigines as racist. They represented 
to us a much deeper moral issue than that. They were and are to us 
incomprehensibly of the land. Incomprehensibly aboriginal. How will we 
ever find that reality of place? How will we find it without them? Without 
those whose finding of it we are killing? 

If we find it Aboriginal Australians and European Australians will 
be one people. We say they are one people now. British subjects it used 
to be, now Australian citizens: as if it made a difference! Either is true 
only according to the idea we planted in time (1788 or whatever). When 
Aboriginal and European are truly brothers and sisters that will be in 
reality. A treaty has a hold on reality in this matter (though it is a slim 
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hope). We have made Aboriginal Australians citizens by our Constitution. 
But that is just our idea. A treaty stretches beyond the idea of Constitution 
into the reality of people in place. When we are truly brothers and sisters 
our law will be truly aboriginal (I mean in the strict sense, for who knows 
what its content will be?; I mean it in the sense of law of the place). 
Aboriginal law is the law Australians have when they are no longer 
European. 

Humans are subjects. Subjects in the European philosophical tradition 
are ends in self (the idea of radical freedom that has organised the second 
part of this essay). Ends in self are purposes in self, and therefore according 
to our present argument existent only in time. Wittgenstein held something 
like this when he said that subjects were not in the world.lS4 Not in 
the physical world. Not in spaceltime. There are many movements in 
European philosophy eating away at this notion of subject. Marx, for 
example, looked to material relations, always insisting that there was 
no self independant of these relations, squatting (as he put it) outside 
the world. Luce Irigaray, a great feminist thinker, sees feminism not as 
the claim by women to subjecthood (not the claim to be subjects like 
men); but as a search for place, a search for somewhere outside the 
(conquering) ideas of men, a place not to do (not of purposes) but simply 
to be (a place for women first because they, our mothers, are our first 
place, but then a place for a11).155 Derek Parfit in one of the most substantial 
of recent works in moral philosophy breaks into the self in its own terms 
(Reasons and Persons).'56 And there are the physicalist explanations of 
mind already referred to, which bring the self absolutely back into the 
world of spaceltime. But it is a very resistant thing (not-thing), the self. 
And it is going to be very hard for us to let it go even a little bit (we 
cannot exactly act to let the self go for the function of self is to be 
actor). Think here of the difference between our myths, the ones we carried 
over in 1788, and Aboriginal ones. 

The Berndt's describe the latter thus: 

No traditional Aboriginal myth was told without reference to the 
land, or to a specific stretch of country where the incidents it narrates 
were believed to have taken place. No myth is free-floating, without 
some local identification. Without their anchorages, they could be 
regarded as being simply 'just so' stories. In other words, the land 

154 Tractatus, 5.632-5.633. 
' 5 5  Speculwn of the Other Woman, Paris, (1973, New York, (1985), translation Gill; This Sex Which 

is Nor One, Paris 1977, New York, (1985), translation Porter. 
Oxford, (1984). 
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and all within it was irrevocably tied up with the content of a myth 
or story, just as were (and are) the people themselves.157 

But what is our God-myth? Christ came into the world to save souls; 
that is, to save selves, those things that are not-things, those things not 
of this world. And the Christian myth is thought to be true everywhere; 
not just true of a particular place. Further, it aims at a conquest of time 
not in the way of defeating time (defeating it by just being) but in the 
way of the conqueror, the gaining of everlasting time. 

Defeating time is defeating death. But perfect being defeats death 
(if I am perfectly of a place as a tree is the I, that which dies, diminishes 
to nothing, and therefore cannot die). This difference between being and 
doing is the crux of our whole modernist moral dilemma: the loss of 
God is amongst other things the loss of an ultimate place. And in this 
connexion it is apposite to refer to Luce Irigaray's feminism (op cit): 
she reverses the Platonic ascent from the cave to the sun (God) to make 
feminism a return from our ideas of God (and god-like, conquering men) 
to the cave which is our first place, the womb. We have done many 
things since the European Enlightenment (that conquest of the world by 
selves confident in the power of their knowledge). Daily there floods 
over us more things to do, more and bigger gadgets, more Development, 
more ideas. Tomorrow's junk. Time's junk. Death's junk. When will we 
stop? 

C. Aboriginal law is the law that Australians will have when they 
are content simply to be (to be Australian) 

Conclusion 

The problem with Breavingtonl58 is not in its conception of the 
Australian community:, it is in its categories, and in particular in the fact 
that the category, insurance, has not been clearly separated from the 
category, tort. Related to this is our current difficulty in extracting 
(constructing) coherent and workable systems of accident rehabilitation 
from the law of damages. Looking to the United States we see the prospect 
of absurdly large sums paid to plaintiffs (not forgetting their lawyers) 
which bear only the crudest relation to the subsequent problem of 
rehabilitation. Our law has confounded the vindication of plaintiffs in 
tort (which is a relation of their primary or radical freedom) with their 
rehabilitation (which is a relation of their secondary freedom).lS9 And 
here lies the connexion to insurance. Insurance is a method of providing 

157 The Speaking Land, Penguin, (1989) 5. 
Is* Supra note 1. 
Is9 On this confusion generally see op. cit. note 30, postscript 1. 
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for rehabilitation (reconstruction or renewal, if it is property in issue); 
broadly, of providing renewal of secondary freedoms. It has no connexion 
to the vindication of a plaintiffs rights. Just the opposite, really: a plaintiff 
is less vindicated against wrong if someone other than the wrongdoer 
pays the damages. But more rehabilitated (perhaps). And that corrupt 
(strictly unjust) idea that insurance is something that defendants have 
in order to allow them to commit wrongs with financial impunity reduces 
to rehabilitation as well. What do these defendants have to pay (through 
their insurance)? Not vindication money, because insurance money doesn't 
vindicate. They must pay for rehabilitation. 

The way through this confusion is to see, as we now do in some 
ways, that any insurance system is a public system. It makes little difference 
whether it is private insurance (with costs passed on), a compulsory 
contribution scheme, or a government scheme (necessarily funded from 
taxes). With this recognition of the public system (and its law as public 
law) freedom emerges from confusion. A wronged plaintiffs radical 
freedom can be vindicated against the real defendant (not necessarily 
by anything more than genuine acknowledgement of wrong); and 
rehabilitation or compensation is obtained from a public system which 
has the same relation to our freedoms as our other public institutions 
(our radically free ways of co-operating on the large (public) scale to 
provide for the security, harmonisation and increase of our secondary 
freedoms). This latter is freedom in the public or constitutional mode. 
But it is the same freedom at stake (A, we called it in part 11) whether 
it be in its public or private mode. Our private (contained) co-operations 
we call contract and proximity: our large-scale ones we call public law. 

A similar confusion lurks in corporate/commercial law. The courts 
are now wrestling with the question whether to distinguish (commercial) 
contracts between corporations from other (usually non-commercial) 
contracts between humans.l6O One temptation here (a false one, I have 
said in part 11) is to draw the distinction by offering soft altruism to 
humans and old-style freedom of contract to corporations. Even apart 
from the disastrous compromise of human freedom by soft altruism, the 
idea is a failure. Freedom is a human quality; and to extract it from 
human relations (leaving soft altriusm) in order to transfer it to non- 
humans is nothing short of bizarre. The point is as it was with insurance: 
to see that corporations are public institutions (large-scale co-operations 
to expedite business and increase our secondary freedoms), and that the 
relation of human freedom to them is in the public mode (there are some 
corporations which are simply the private property of their shareholders, 
and some, perhaps, that constitute another sort of private arrangement 
such as a partnership, but in the case of large corporations (whenever 
it is size itself that makes the power; for the community owns size itself) 

I h o  Or between human and corporation: a further complication. 
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the notion is a sham). Thus company law in the public mode becomes 
a form of administrative law (or the other way round: in many ways 
company law is more sophisticated administrative law than administrative 
law itself).l6l If company law as public law seems a strange notion consider 
the following: What if all our government departments and 
instrumentalities were privatised (this is actually very easy to imagine: 
there are no inherently governmental activities); would administrative law, 
the idea that the power of these (previously) governmental institutions 
is publicly accountable to our freedoms, just disappear? In large-scale 
enterprise the line we have drawn between the governmental and the 
private is quite arbitrary: when we abandon it the power that administrative 
law seeks to control is a function of size. So, in the public mode a contractual 
argument between two large corporations is more like a dispute between 
government departments than it is like the contest of two human freedoms; 
and might well be settled by the courts (or special arbitrators) accordingly, 
that is to say with sensible and business-like expedition; with common 
law rights, against which any expedition must be stayed (fiat justitia . . .) 
not in the dispute pointlessly blocking its resolution, but behind it as 
the occasional162 just rights of all of us in the public mode.163 

There is much work to be done in the clarification of these categories. 
But there will be a new common law of freedom. The High Court has 
gone too far with the breaking up of the old categories (the old forms) 
to turn back. And we have learnt too much. We have seen the possibility 
of law becoming a great human discipline. In particular we have seen 
the primitiveness of the positivistic idea of the common law as a fixed 
entity. The common law is now a thing in movement: a constant searching 
for a just relation between free humans. 

To make the new common law (our version of the new human 
discipline) our commitment to justice needs to be tempered by two sorts 
of realism. In the aspiration to justice we need the humility to see that 
there is more: perfect justice is not perfect good. It is perhaps the perfect 
arrangement of goods, in that it leaves ends in self perfectly free to choose 
their own goods; but goods are not g00d.16~ And, secondly, in the work 
of justice we need a pragmatic realism capable of distinguishing peace 
from war. I shall deal with the latter first. 

'61 It better understands the structures of multi-interest decision. On the other hand, administrative 
law exhibits a better loathing of naked power. 

162 TO make something public makes it publicly accountable, of course. But the standing of the "public" 
in administrative law litigation is highly limited. 

'63 In virtually the twinkling of an eye the Australian legal professions have swallowed themselves 
to emerge as a gleaming set of mega-fums in the service of corporate commercial law. If I am right 
about corporate law as public law, then these firms are more like crown law departments (but with 
rather better expense accounts) than they are like the old common lawyers who (at times) literally 
fought for freedom. Where are the lawyers to serve the new common law of freedom going to come 
from? 

On the relation between goods and good, see op. cii note 30, postscript 3. There is of course 
a great deal more to be said than I was able to say there. 
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There is true peace. There is true war. And there is the idea of 
each of these. Our constitutional law thinks the idea of peace; and calls 
this idea equal citizenship. But the reality of any but a perfectly just 
community is both peace and war. War is the original (natural) state 
'where every man is enemy to every man';'65 and peace is the harmony 
of justice. Minimal performers in community, all who place self-regard 
ahead of a just other-regard, are at war with their fellows. Peace is the 
equality of justice. 

Often this is misunderstood. The equality of justice is often thought 
to lie in the equal treatment of persons before the law. But such a thing 
can only be idea, never reality. It is actually a hangover from legal 
positivism: if law were a fixed entity then the only thing justice in the 
courts could be is the equal application of the law whatever its content. 
That equal application is a pervasive idea of equality is evidenced by 
the immense difficulty our jurisprudence has recently had with reverse 
discrimination, where the ideal is breached for reality's sake. The true 
equality of justice is equality in the reality of the lives of citizens (law 
is for citizens not judges). It is equality between citizens; the elevation 
of other-regard to the status of self-regard, so that, to revert for one 
last time to the case of contract, parties to contracts have equal status. 
Think how easy it is to degrade this equality into equality before the 
law. Suppose our minimal performer of a contract is allowed by the law 
to have his self-preference. It is easy to say that if the positions were 
reversed the other party would in his turn have his self-preference, and 
that therefore there is equality of treatment before the law. But this is 
only formal justice, and in reality, war. It is not peace; and it is not 
the equality of a justice, where, in the co-operations of community, self 
and other-regard are equal. 

Justice is peace. If it were possible for the courts to do justice in 
every case that came before them they would be courts of peace and 
nothing but. It is not. How could the courts right the whole injustice 
of the European treatment of Aboriginal Australians? How could the 
courts implement the large scale of the Lockean proviso to create even 
between Europeans a law of property that is truly just? How could the 
courts themselves bring a true peace? This inability does not mean, 
however, that they must close their eyes to the reality of war. To do 
that degrades the equality of justice into the formal equality of equal 
law-application. A true constitutional law is one concerned with reality. 
And if this reality is both peace and war a true constitutional law is 
a law of both peace and war (I repeat that my meaning of war has 
no necessary connexion to battles between armies and such like: it is 
the Hobbesian idea of a certain primitive relation between man and man). 
Aboriginal Australian and European are at war. And whose side are the 

'b"obbes, Leviathan, 13 
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courts on? Many judges know the pain of this last question, because 
they know that the answer 'neither side' degrades the equality of real 
justice into the hollow formality of equal application of law. The rich 
and the poor are at war, too; not as classes, but in the strict sense that 
there is little justice between them. Some judges know here, too, the 
hollowness of the idea of equal application of law, and are led (wrongly 
I argued at the end of the second part) to soft altruism. When they are 
clear about this (when the common law is clear) there will be opportunities: 
the important thing for the moment is neither to lose justice in soft altruism 
nor in equal application of law. 

Justice is one fundamental moral thing. Good, the real resting-place 
of freedom, is the other. 

In The Australian Commonwealth~66 I thought of the Australian peace 
relative to Australian Aborigines as if it were simply a matter of the 
application of the common law conquest doctrine. This is the application 
of the idea of 1788. The doctrine is a common law doctrine within the 
(conquering) idea; deeper, so I argued, than certain other ideas allowed 
(for example, Blackburn J.'s reasoning in The Gove Land case);167 but 
not, I would now say, deep enough. The freedom that the common law 
doctrine sought to constitute (the freedom of the Australian Aborigines 
in the way argued in the just mentioned work:'68 that is, their freedom 
as human persons (as ends in selves) under the conquest doctrine rather 
than their non-freedom (their non-status) under the settled colony doctrine) 
is freedom in justice, and is the fundamental value of the common law. 
The argument in the second part of this essay is precisely this. Perhaps 
it is necessary for the courts first to declare Aborigines subjects under 
the conquest doctrine rather than objects under the settled colony doctrine, 
that is to say, subjects with equal status under the common law of freedom. 
They can hardly fail to do this when the question is clearly raised. But 
can we not go deeper? Is our freedom in the common law to stop at 
the (just) freedom of humans as subjects? Can it be something more 
real than that which subjectness allows?; something more real than the 
vaunting ambition of ends in selves contracting their purposes in time 
(exploiters of the land: tyrants over distance)? Love is the purest most 
intense other-regard, but must the other be the other self? Can our freedom 
be at some point a freedom from subjectness; a greater and more loving 
relation to our place, Australia? That would be an other-regard for place. 
But it would be no soft altruism. I am in justice not my brother's keeper. 
And nor would I be my land's keeper, either. A greater more loving 
relation of lawful hearts to their place makes them of the place, not 
its keeper. And it makes a resting-place for freedom. Then, in our place, 
Australia, there would be freedom and identity. 

'66 Sydney (1985). 
16' (1971) 17 F.L.R. 141. 

Supra note 5 at 46-69. 




