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Abstract 

Though courts are central elements in the functioning of a legal system, courts 
research has not been a major concern of legal doctrinal and sociolegal 
research for a long time. This situation has improved in the last decade with 
more consistent efforts in courts research being undertaken. However, we are 
still left with a great deal of uncertainty as to what courts actually achieve. 
This article discusses briefly the major features of recent courts research and 
finds a general lack of understanding of the social context in which courts 
operate due to the absence of a comprehensive social theory which could 
guide research. The outline of such a theory is then developed and its viability 
is explored with a study of local courts in Sydney. A major finding of this 
study is that courts of first instance operate in the central but precarious 
position of the legal system to have to demonstrate the effectiveness of the 
legal system and, at the same time, to have to invisibilise the structural 
limitations of the outcomes of legal operations. 

The reasons why courts exist seem to be plainly obvious. So questions like: 
"what do courts do all day?", or more precisely: "what do courts actually 
achieve?" are proverbially "academic". Everybody "knows" what courts are 
there for. On the other hand, and as far as the legal specialists and their 
concepts of legal action are concerned, it is not so much the locale of courts 
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that matters but the legal expertise of ideal-typical professional operators in 
courts and the expert interaction between them. In this perspective, courts are 
not more than the stage on which legal actions are played out which translate 
issues of public and private concern in more legal action. Not surprisingly, 
then, studies on courts do not top the agenda of legal research. A bit more 
surprisingly? also sociolegal research has generally not focused on courts but 
on formal and informal legal actions in the courts and on such actions in the 
shadow of courts operations.3 It took the more concerted efforts in the last 
decade to expose considerable uncertainty as to what courts actually achieve? 
but also as to how to investigate what courts actually achieve. In other words, 
it emerges from the bulk of recent research that just systematising and 
counting the parameters of courtwork is not sufficient to raise the level of our 
knowledge on the social effects of courts, if such research is not based on a 
sufficiently sensitive theoretical framework. With the lack of such a 
theoretical framework, prevailing research on courts fosters a suspicion that 
there is a tacit, undisputed feeling among legal scholars, the public, and even 
critics of courts operations and law reformers that courts achieve, more or 
less? what they are supposed to achieve. Given these ambiguous results of 
court research and the pervasiveness of the status quo in it, it is in order to 
question the self-produced track records of c o d  and to make the 

2 This depends on the point of view. It is not so surprising for the sociolegal researchers 
themselves as they know that sociolegal research is "pulledl'by the same audience as 
doctrinal legal research. Cf Sarat. A, and Silbey. S. "The Pull of the Policy 
Audience"(l988) lOLuw and Policy Q 97-166; Ziegert. K A. "Law and Everyday Life: Is 
Law Living or Acratic?" (1988) Paper presented at the Annual Meeting of the Law and 
Society Association. Vail, CO, June 6. 

3 Felice. J, Levine has outlined recently the underlying vends of this deyelopment of 
sociolegal research in her presidential address to the Law and Society Association (1990) 
24 Law and Soc R 321-332. Though her historical analysis applies mainly to the research 
in the USA, her observations hold also true for most of the sociolegal research on courts in 
Australia and Eumpe, notwithstanding the wider and more complex cultural and 
ideoIogical diffemces between US and, especially. European approaches to sociology of 
law. Cf Ben&-Beclanrum, K, "Comment on Simon and Lynch"(1989) 23 L4w and SOC R 
849-854. 

4 Cf for excellent overviews wer these efforts Boyum, E, and Mather. B. Empirical 
Theories about Cour!s (1983) and most recently the Special Issue of the Law and Society 
Review, 1990 (Vol24-2), edited by Frank Munger. 

5 Critical assessments of the performance of courts rarely address the institutional 
legitimacy of court cperations.-They usually focus on the organisatid andlor political. 
and more recentlv. economic. shortccmin~s of those. otherwise acceuted operations. "It is 
not the system's -&fessed a& which a; at fault but their impede& &ation1* Cohen, 
S, Visions of Social Control: Crime, Punishment and Classifiatiuns (1985) at 18. As a 
consequence, court reforms. just as criminal justice reforms and prison reforms (id at 18). 
advocate as a rule "more of the same" (Shapiro, M. Courts: A Comparative and Poli!ical 
Analysis (1981); Sarat, A, and Silbey, S, op cit (1988)). 

6 As will be discussed in more detail below, the point of our observations is not to suggest 
that the internal legal perspective (that is. the way in which the legal system constitutes a 
selfconception with the help of self-produced and self-reported courts ["docket"l l a )  
produces a "false" account ("ideology") of the operations of the legal system. Rather the 
point which we wish to make here is that the use of internally constituted categories of law 
produce a specific account of the operations of the legal system. This self-produced 
account has particular functional consequences for the operations of the legal system but it 
cannot be used easily or automatically for a scientific (external) explanation of these 
operations nor of the social effects of such operations. Cf Lempert, R, "Docket data and 
'Local Knowledge': Studying the Coun and Society Link over Time" (1990) 24 Law and 
Soc R 321-332. 
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communication about courts the central research objective of a study on 
courts. 

This paper singles out briefly some of the strategies in previous court 
research which side-step, by design or by default, the circumstances of the 
social construction of what we think we know about courts. Everybody knows 
what courts do mostly because the law and legal doctrine say so, and we 
appear to be able to observe, count and compare that in our empirical research 
designs.7 This paper takes the position that we cannot be so sure that 
empirical research designs solve the problems which we face in 
understanding what courts do. Therefore, this paper presents an explorative 
approach and is more concerned with the social construction of the concepts 
which are eventually measured by empirical research designs. In this sense, 
the study is an exercise which hies to contextualise courtwork8 with respect 
to both the "macro" level (societal level) and the "micro" level (interpersonal 
level) of social organisation, by spelling out how the concept of "courtness''9 
in a given society is constituted through communication which, to a large part 
but not exclusively, takes place in courts. This exploration is assisted by a 
study which collected data in 10 local courts in Sydney, Australia. 

1. Research on the impact of court operations 
The prevailing ideology which has guided the research perspective of 
previous and most contemporary court research has been defined as one of 
"legalcentralism".lO This ideology is intimately linked to a concept of courts 
which Shapiro has identified as the widely assumed "prototype" of court 
operations. This concept posits that "courtness", the understanding of a 
functioning court, is only achieved when and if; i. an independent judge 
applies; ii. pre-existing legal norms after; iii. adversary proceedings have 
taken place in order to achieve; iv. a dichotomous decision in which one of 
the parties was assigned the legal right and the other found wrong.11 Though 
"the prototype fits almost none of the courts across a full range of 
contemporary and historical courts",l2 and even though every lawyer 
"knows" that, this concept of courts is operative because it provides the 
fundamental reference for professional legal ideology in describing what 
courts do. As Cohen has pointed out with regard to professional ideologies, 
"(they) function, as (they) did historically, to insulate the system from 
criticisms, to explain away failure and to justify more of the same".lf The 

7 The often briUiant comparative and political analysis of courts by Martin Shapiro, op cit 
(1981) is the exception to the rule and effective mainly by the conspicuous absence of 
empirical data in the narrow sense. See references to it in the following. 

8 Lempert, R, op cit (1990); Yngvesson, B."Making law at the doorway: the clerk, the court, 
and the const~uction of community in a New England town1'(1988) 22 Law and Soc R 
409-448; Yngvesson, B, "Contextualising the court: comments on the cultural study of 
litigation"(l990) 24 Law and Soc R 467-475; Gdouse, C, "Courting difference: issues 
of inteqmtation and comparison in the study of legal ideologies"(l988) 22-4 Law and Soc 
R 687-707. 

9 Shapiro, M, op cit (1981). 
10 OMths, J. "What is legal pluralism?"(l986) 24 J of Ldgal Pluralism and Unqj?(cial Law 

1-55; Engel. D M. "Litigation across space and time: courts, conflict, and social 
change"(l990) %Law andSocR 333-344 at 334. 

11 ibid.at1. 
12 id 
13 Cohen. S. Visions of Social Control: Crime, PunirhmeM and Classifcations (1985) at 174. 
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pervasiveness of this concept of courts not only had the effect that the internal 
point of view of legal order occupies first place in most research on courts, 
and that, accordingly, observations are made in terms of legal categories. It 
also had the effect that this research shares the internally organised values of 
the legal order. Accordingly, assumptions about the priority and the 
hierarchical ordering of goals of social action are made in terms of the legal 
system rather than in terms of any outside, that is, non-legal, observers or in 
terms of society at large. 

There are a number of implications of this legal-centralist type of court 
research which has guided studies on courts. We can classify studies which 
have resulted from this approach superficially and briefly in three groups. 
Inevitably, such a brief discussion glosses over the considerable diversity of 
findings and the enormous amount of details which have been accumulated 
by this research. 

A first group of studies of the legal-centralist type focuses on the operation 
of higher, and/or appellate courts at the expense of research on the operation 
of local courts. The assumption here is that "the law" can be observed to 
crystalise in greater clarity or as "purely legal" where it refers to "legal 
problems" rather than where it is "contaminated" with references to "social 
problems". The function of first level entry courts, often called typically 
"trial courts", is here clearly to filter out all those matters which threaten to 
clog the legal system as a whole.14 This facilitates a "purer" legal function, 
that is a more inward looking perspective of court operations, of courts at the 
higher, appellate level.15 Legal doctrinal operations treat preferably 
operations on the lamr level as "seriously legal" and allocate here the 
extensive organisational apparatus for the reproduction of systematic legal 
self-references which we commonly associate with the functioning of courts 
(reporting of cases and the careful reproduction of doctrinal documentation 
only at this level). Obviously, this systemic bias towards superior courts has 
consequences for legal practice and a biased legal education.16 Less 
obviously, however, this bias constructs - equally systemicly - courts, 
that is higher courts, as the place "where justice can be found".l7 This 
obstructs the observation of a more diversified interplay between legislation, 
administration of justice and State18 actions, on the one side, and between 

-- - 

14 Yngvesson. B, (1990). op cit. 
15 Shapiro identifies this function as the "law-making" function of higher courts in contrast 

to the primary "ccnflict-resolution" function of first level entry courts, which we will later 
identify as an external mapping function (cf below section 2.2). However, he pmvides the 
important ~bse~at ion,  that in practice also appellate courts fquently seek the "contact 
with the basis" and embark on their own "fact-finding" (trial) missions (ibid, at 42). This 
observation needs to be qualified, because there is a variation of the degree to which 
appellate courts share "prime processing" fundons with courts of first instance. This 
variation depends on the historical organisation of the legal system. As a lule, it is higher 
in legal systems which follow common law regimes where the accent is on oral 
proceedings (= short institutional memoly) and lower in legal systems which follow the 
continental European regimes whm the accent is on written records (= long institutional 
memory). 

16 Gummow, W M C,"Legal education"(l988) 11 Syd LR 439-443. 
17 Friedman, L M,"Opening the time capsule: a progress repo~t on studies of courts over 

time" (1990) 24 Low and Soc R 229-240 at 240. 
18 In order to avoid confusion in the concrete empirical context of our study (Ausualia) 

which involves the observation of a parallel operation of a federal legal system and a siute 
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demands for conflict-resolution, social control and rule-generation on the 
other side, which all together account for the complexity of the operations of 
modem legal systems. We can assume that this doctrinal construction of law 
as primarily what happens in superior courts has profound consequences for 
legal practice and legal culture. We can hypothesise that this construction 
promotes the perception of courts as supra-political institutions and hinders an 
assessment of court operations as basically political operations, that is public, 
and specifically State actions. A first step, then, to counter the perspective of 
legal centralism and towards that elusive place "where justice can be found", 
would be to turn our attention to the courts which operate as the 
"gate-keepers" of the legal system, namely the courts of first instance. Such a 
shift in conception and terminology19 is particularly called for with regard to 
a less ethnocentric comparative research on courts in the framework of 
different polit-economical histories.20 

A second group of studies following the legal-centralist theme builds on 
the findings from that research in a particular fashion. Also here the central 
focus is on internally produced, legal categories which are used for the 
observation of court operations. The best example of this type of research is 
the evaluation of litigation statistics in which legal categories are used as 
indicators over time for predicting the social effects of court operations, 
especially in the from of social change. This type of courts research goes 
clearly beyond the mere doctrinal assumption that courts "work" because they 
exist and produce (legal) decisions. The problem here is, however, that by 
linking the legally self-produced indicators (for instance, court-"dockets", 
case-load and case-flow statistics) with the rather loose temporal but not 
historical notion of "social changeW,21 also this type of research remains on 

legal system (New South Wales). I refer to the political concept of "state" with a capital 
letter (State) in contrast to the activities of federal political sub-units (states). 

19 The term "court of first instance" is deliberately wider than the term "trial court" in its 
common law usages and denotes the locus where a first entry to (contact with) the legal 
system in the form of an institutionalised wurt system takes place. 

20 "Legal centralism" appears to be intimately linked to "legal ethnocenuism" and "legal 
imperialism" when all legal functions and structures are inadvertently subsumed under a 
specific historical model of judge-made law, or when this model is deliberately chosen to 
colonise d c i t r a n t  political communication, cf Pawlisch, H S. Sir John Davies and the 
Conquest @Ireland-A Study in Legal Imperialism (1985) for the case of Ireland and 
Schmidhauser, J R. "Power. Legal Imperialism, and Dependency"(l989) 23-5 Law and 
Soc R 857-878. However, this particular model fits only the particular historical 
experience of the English common law tradition (the "bundle of common law - cammon 
law lawyer (guild) - common law judge" (Shapiro, op cit), and even there only for a 
short while (that is. mainly the eighteenth and nineteenth century)). Here centralised 
superior courts are, indeed, the central legal (law-making) structures. In other legal 
cultures, notably in the European continental tradition, "court culture" and legal 
professional guilds are historically almost non-existent and a "State culture" and its 
political functions are the central features of wumess (Shapiro, M, op cir, Clark, D S. 
"Civil litigation trends in Europe and Latin America since 1945: the advantage of 
intrawuntry comparisons" (1990) 24 Law and Soc R 549-569 at 551). 

21 The category "social change". though as a common-sense notion apparently meaningful, 
especially in conjunction with the equally diffuse concept of "modemisation" 
(Greenhouse, op cit, 1988) can be superficially referred to the classical sociological 
research tradition of Durkheim and Weber among others. see, for instance, Munger. F, 
"Law, change and litigation: a critical examination of an empirical research tradition" 
(1988) 24 Law and Soc R 521-531. This tradition has lead to a great number of social 
science studies, notably that of social indicators. However. it has, as far as I can see, never 
tied in with a deeper theoretical or more stringent sociological analysis of social dynamics 
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shaky grounds as far as claims are concerned to be able to show the effects of 
court operations on society.22 Not surprisingly then results of this type of 
research are inconclusive, in spite of the massive research efforts in the last 
two decades. Even worse, the more time series of docket research are 
presented by research the more puzzling is the question what they show.23 
Without doubt, however, the rich material provided by longitudinal studies of 
courts and the resulting controversy have stimulated the research on courts 
and the interest in such research de~isively.24 Above all, these studies 
prompted two major variations of the theme of legal centralism, as far as 
sociolegal research is concerned. 

One such variation was to question the "legal superiority" of higher courts 
and to accord to local courts a specific organisational unity and integrity of 
their own. Local courts emerge from longitudinal research as a unique part of 
the legal system overall and the observation of their operations demonstrates, 
often in a clearer light than cast by the operation of higher courts, the 
necessarily administrative and political qualities of modem legal systems 
beyond the doctrinal image of litigation actions and beyond professional legal 
service.s 

Secondly, the inconclusive results derived from the measurements of the 
correlations between social change (and here mainly economic growth and 
economic contraction), and courtwork for a wide variety of courts, localities 
of courts and over a large span of time, have forced researchers to question 
the fit of process-produced26 legal categories (for instance, "case" or 
"case-load") and of the actuarial practices of courts for the analysis of legal 
functions in general and of court operations in particular. The naive 
"functionalism" which assumes that, over time, the "normative 
effectiveness'w of law can be measured by the link between the use of courts 
and the movement of economic growth28 glosses over a far more complicated 
set of prerequisites for court operations and their far more ambiguous 

and appears to be used today largely as a "Mickey-Mouse" concept. 
22 See for an extensive and detailed presentation and discussion of this research the Special 

Issue of Low and Soc Review 24-2,1990. edited by Frank Munger. 
23 Munger ibid, and Munger, F, "Trial courts and social change: the evolution of a field of 

study"(1990) 24LowandSocR 57-101. 
24 Friedman, iW. 
25 Sem. C. '"lhe Impact of Court Organization on Litigation" (1990) 23 Low and Suc R 

451-465. 
26 "Process-produced" refers here, in line with methodological terminology, to the 

organisatid process of leaving a (paper) trail of data on organisatid operations which 
are functional for further organisational operations. Typically, these data are the result of 
actuarial practices of courts. This means that data of this kind are "self-produced" and 
"seIf-reported" and that they differ from data which would be collected according to 
specifications which are &rived outside of the organisation and apart from organisational 
targets, for instance. by sociolegal research cf Gessner. V, Rhode, B, and Ziegert, K A. 
"Prozessproduzierte Daten in der Rechtssoziologie [Germ: Process-produced data in 
sociolegal research],, in Miiller, P. ed. Die Analyse prozessproduzierter Daten (1977) 
179-197. 

27 For instance, in the form of the classical "normative effects theory" as analysed in 
Munger, F. "Law, Change. and Litigation: A Critical Examination of an Empirical 
Research Tradition'' (1988) 22 Low andSocR 57-101 at 58ff. 

28 Cf Munger, F. op cit (1988) and Munger, F, "Trial Courts and Social Change: The 
Evolution of a Field of Study" (1990) 24Law d S o c R  237-300. 
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outcomes. These prerequisites of court operations and their outcomes can 
only appear in the observational design if they are put there by a more 
powerful theoretical concept than the one which is assumed by the concept of 
"social change". Such a design needs to integrate the use of references to 
legal categories, as used by court organisation, in the wider use of references 
to social organisation overall. This greater attention to the "micro-macro 
relationship"29 of interaction with and within courts, court organisation, legal 
culture and social organisation at large under the guidance of sociological 
theory promises to "offer new opportunities for longitudinal studies 
themselves and the integration of their findings into the mainstream of law 
and social sciences"?O 

However, even this heightened attention to more sociological detail does 
not question the basic assumption of the centripetal effects of courts 
operations provided by "legal centralism". 

A far more incisive modification of this assumption is found in a third 
group of studies which can be roughly defined as research on dispute 
resolution, or, more cautiously, dispute treatment. At a first glance, this 
approach clearly shifts the attention from both courts and legal categories to a 
wider spectrum of fora for conflict-resolution and to sociological and 
anthropological categories. This approach widens the basis of the "proverbial 
disputing iceberg"?l in which legal cases which are filed and handled by 
courts form only the tiny tip, and makes it a 

central task to understand how courts become involved in some conflicts but 
not others, which involves looking at individual features of conflict as well 
as characteristics of the court, its alternatives, and the socie ty... In taking this 
disputes-focused approach, one places courts in their wider context, and the 
dispute becomes a "conceptual link between law and society".32 

However, also this approach - again with a massive accumulation of 
research in the last two decades33 - cannot escape the legacy of "legal 
centralism" in adopting the model of litigation as the underlying model for the 
dispute treatment approach. While research here shows in fact a centrifugal 
effect of courts operations rather than the assumed prototypical centripetal 
flow34 - the legal system itself continuously and consistently widens its net, 
now with the help of the so-called "alternative" procedures for dispute 
treatment, which still, and increasing with the scale of their operations, need 
the legal system for referrals from it for their daily business and for their 
legitimacy.35 Also here the alleged opening towards "legal pluralism" still 
reveals only how "social problems" are individualised as conflicts between 
parties and how they, ultimately, are funnelled to the legal "top", that is, 

29 Sanders. J. "The Interplay of Micro and Macro Processes in the Longitudinal Study of 
Coum: Beyond the Dudcheim Tradition'' (1990) 24 Law and Soc R 241-259 at 241. 

30 Sanders, J, id at 241. 
31 Mather. L, "Dispute Processing and Longitudinal Approach to Trial Courts" (1990) 24 

Law and Soc R 357-370 at 360. 
32 Mather, L, id at 360. 
33 Cf for an impressive overview Mather. L, id 357370. 
34 Cohen, S, cp cit at 139. 
35 This unavoidable pull towards legalisation is not least m i d  but also promoted by the 

central role which lawyers play in these procdwcs d Shapiro. M, op cit; Abel. R L, ed. 
The Politics q f l n f m l  Jurtice: the American Experience (1982); Cohen. S, op cit. 
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appellate court action for internalisation in the legal system. Though the 
dispute-treatment focus has contributed greatly to the understanding of the 
quality of local court operations, it is both too narrow and too wide as far as 
the operations of courts of first instance are concerned. The approach is too 
wide because it focuses on the qualities and histories of conflicts, and so 
underrates the organisational specificity of the forum on which disputes are 
treated. In fact, social and political organisation in modem societies preclude 
a simple "legal pluralism" in which "alternative forms of dispute treatment" 
could get away from pervasiveness of the legal structure in any given modem 
society. Here the choice of a forum has always specific political implications 
for the legal system overall. At the same time, the dispute-focused approach is 
too narrow because it directs observations of court operations, in analogy to 
litigation in doctrinal research, to one specific aspect of the operation of the 
legal system ("conflict-resolution") which need not be and most likely is not 
the only element in the complex set of overall operations of courts in a 
modem society.36 

It should be pointed out, finally, that also the Australian research literature 
on courts, as far as it can be found, follows the outlined trends of 
legal-centralist research. Also here the central question is how efficient courts 
are in their administrative operation, with the assumption that this 
administrative efficiency is somehow related to what can be seen as "order" 
or "justice" in society.37 It should be stressed again that information of this 
type is neither irrelevant nor unimportant nor "false". The point made here is 
that courtwork observed in this way is clearly only a sub-plot in a more 
complicated story and possibly not even the central one. 

2. Research on legal organisation as social organisation 

In order to tackle such an emerging, more complicated story of court 
operations and their social effects we can take into account both the findings 
of legal-centralist court research and the criticisms of it. These criticisms 
addressed, in sum, the implicit focusing on higher and appellate courts and 
their judges, the exclusive reliance on legally produced concepts, categories 
and track records, and the absence of sociological theory. On the other hand, 
previous research has provided a number of essential observations. These are, 
in sum, that local courts have to be assessed in their local, contextual setting. 
Their operations, whatever the outcomes are, have to be measured in terms of 
the organisational unity or integrity of the courts themselves. The main 
reference of local courts operations is not to legal but to State functions, that 
is, local courts play predominantly a political-administrative role rather than a 
legal role. These are important leads for the further research on local court 
operations and their outcomes. Above all, these leads suggest to collect and 
systematisethe"1ocal knowledge"38 provided in the courts by the women and 
men who work there but also by the people who go or are taken there, for 
whatever reason. Such knowledge links the common sense about courtness to 

36 Shapiro, M, op cit. 
37 Newton, J, The Magistrates Courts I975 and Beyond (1975); Briese, C, "Future 

D M o m  on Local Courts in NSW" (1987) 10 UNSWW 127. 
38 Geertz, C,  Local Knowledge: Furiher Essays in Interpretive Anthropology (1983); 

Lempe* R, cp cit at 339 Yngvesson. B. op cit 1988.1990. 
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the concrete workday or lifeworld experience of people and it can provide 
important data on the "traces that the legal action leavesW.39 However, in 
order to extract it, research needs to be directed by a comprehensive 
sociological theory which can place the courts in the wider context of the 
legal system, and the legal system in the wider context of the organisation of 
everyday life. 

2.1 Self-concept, everyday life and the marginality of law 
In shifting the focus of courts research from courts which cope with caseloads 
to people who cope with everyday life, two fundamental requirements of 
multi-level research and of an adequate sociological theory of law are met. 

The first requirement refers to the incisive and early, but often overlooked, 
sociolegal finding that the "centre of gravity" of legal action is not to be 
found in law but in society itself.4 Translated into modem sociological 
theory41 this means that the legal system appears as an organisational design 
which, like all social systems, reacts rather than acts, and which selects rather 
thanGcreates".42 This exclusive concern with norm selection, and not: "norm 
creation", brings with it that the legal system only operates together with 
many other normative systems rather than by its own exclusive design and at 
the margins of societal life rather than at its centre. Law is a last resort, or a 
"residual category" as a measure with which societies attempt to control what 
they cannot control.43 In other words, rather than building our observational 
design on the - implausible - assumption of the centrality and special 
"effectiveness'' of law as theories grounded in legal centralism imply, 
sociological theory suggests that we build our observational design on the 
assumption of the marginality of law where its social effects are concerned44 

39 Lempett, R, id at 322 
40 So already Ehrlich, E, in his famous foreword to G r d e g u n g  dcr Soziologie dcs Rechts 

(1913); Ehrlich. E. Fundamnia1 Principles of the Sociology of law, introd. Roscoe Pound 
(1936). However, Ehrlich introduces this principle as a programmatic and political 
postulate rather than as a solidly founded research result and ultimately fails to provide a 
convincing social theory framework, d Ziegert. K A, "The Sociology behind Eugen 
Ehrlich's Sociology of Law" (1979) 7 Int'l Jof the Sociology of Low 225-273. 

41 As developed in its most advanced version of general systems theory with the concept of 
operatively closed systems by Luhrnann, N. Soziale Sysiem. Grrmdriss einer allgeminen 
Theorie [Germ: Social systems. Outline of a general theoryl(1984). 

42 Cf Ziegea, K A, "Law and Everyday Life: Is Law Living or Acratic?" (1988) Paper 
presented at the Annual Meeting of the Law and Society Association, Vail, Co. 

43 Ziegert, K A. "Rechtskultur und 'symmetrische Familie'. Die Referenz von Frauen aun 
Rechts- und Familiensystem [Germ: Legal culture and 'symmetrical family'. How women 
refer to the legal and family systems]" (1989) 2 SystemFmilie 175-186 at 176. 

44 So also Mathiesen. T. Retten i s u ~ t .  En innfiring i retissosiologi [Now: Law in 
society. An introduction to sociology of law] (1984). especially at 147. and Munger. F, op 
cit (1990) at 220. where he refers to the massive legal historical work of J.W. Hurst and 
feels that there is "an invitation to look more deeply at the marginality of law, at the 
inequalities of power among litigants, and at the state". Thig link between Hurst and 
sociolegal research is followed up by Stjemquist, P. Laws in the Forests. A Study ofpublic 
Direction ofSwedish Priwte Foresiry (1972) and Ziegerr, K A. "Drift and Direction: the 
Functional-variance of Law and ~blikcal structure" & ~eskkr ip  till Per Stiernquist 
(1978) 3 13-342. 

obsemtiom are made by Griffiths. J, "What do Dutch Lawyers Actually Do in 
Divorce Cases?" (1986) 20 Law and Soc R 135-175, Heinz, J P, "'he Power of Lawyers" 
(1983) 17 Georgia Law Review 891, and Nelson, R L. and Heinz, J P. "Lawyers and the 
Structure of Influence in Washington'' (1988) 22 Law and Soc R 237-300. Griffiths, J, ibid 
at 155, finds that the fact that the law concerns itself wirh the substance of interpersonal 
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and that we focus on the insufficiency of law as a structural weakness by 
design, namely, that legal operations have to assume and to demonstrate 
control where other means of social control have failed or are expected to fail, 
and after they have failed or are expected to fail demonstrably. 

Secondly, the focus on everyday coping suggested here, demands a more 
rigourous assessment of what actually constitutes social action, what the 
desired or effective outcomes of social action are, and who or what actually 
acts. Also here contemporary sociological theory is unequivocal:45 social 
structures, social processes and individual actions are constituted and 
reproduced exclusively by interpersonal communication, that is by "social 
action". Even though individual actions and behaviour by individuals are 
easier to observe and measure - and this in turn facilitates easier, notably 
positivist and behaviourist research46 - actions and behaviours are only a 
part, and clearly the smaller part, of social structure. Far more important for 
social action to work is the intended meaning, that is, the - culturally 
established and reproduced - concepts which actors want their actions and 
their behaviour to carry with them and which are constituted by the 
self-concepts which such actors have of themseIves.47 

We adapt these social-psychological findings of the constitution of the 
self-concept of individuals (that is, personal systems) to social systems. We 
suggest, that social systems (interactions, organisations, societies) base their 
operations in precisely the same way on the constitution and protection of a 
concept of the system of itself by sequestering dissonant and consonant 
information in line with self-concept consistency. In this way, every social 
system (that is, communication) "writes" to the institutional "memory" of the 

relationships "... is an adventitious circumstance" and that often the resort to law is not a 
choice; however, this observation is challenged for the US-American context in Sarat, A. 
and Felstiner. W F, "Law and Social Relations: Vocabularies of Motive in Lawyer-client 
Interadon" (1988) 22 Law and Soc R 737-769 at 764. Heinz, op cit (1983) and Nelson 
and Heinz, op cit (1988) suggest that the political power lawyers wield according to 
papular opinion is generally grossly ovemted and that, in the political arena, "for most of 
the interest organisations most of the time, the courts are a forum of marginal significance 
in efforts to influence the dkctions of national policy." Nelson, R L and Heinz J P, ibid at 
276. 

45 Cf Luhmann, N. cp cit (1984); Ziegert, K A. op cit (1988). 
46 A proliferation of this type of research is to be found above all in the social control and 

social engineering areas, that is predominantly public health, criminal law and social 
work. ' he  findings of that research consist largely of the classification and 
re-classification of "client-"populations and serve above all the professional interests of 
the "helping" and legal professions (Cohen, S, op cit at 184). 

47 As suggested by the title of this paper, the notion of "self-concept" is crucial for the 
adequate understanding of social action. As used here, the notion is based on the findings 
of social-psychology, above all by Rosenberg. M, Conceiving the Self (1979), that the 
intentionalisation of cognitive operations of every individual can only be exercised on the 
basis of the continuous use of references to a "concept of self' which is the result of 
self-observation (self-perception) and comparative evaluation of the observation of others. 
The major feature in rhis on-going process is the protection of the consistency of the 
self-concept (operative closure) against untoward (dissonant) information and an opening 
for reinforcing (consonant) information which constitutes learning. In this way, the 
personal system of every individual (that is, cmsciousness) "writes" to "memory" (that is, 
it scripts the personal b r y  for re-use of earlier information). 
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system (that is, it scripts the history of the system for re-use of earlier 
information). 

It is important to note that our observations here are concerned with the 
constitution and protection of self-concepts on three levels, that is, the 
individual (personal), social and cultural levels and, accordingly, with 
personal, social and cultural scripts and we are interested in the way in which 
self-concept formation on each of these levels interacts with that on the other 
levels. As this interaction is necessarily and exclusively by communication 
(that is, scripting of social system histories), this study is nevertheless a 
sociological rather than a social-psychological one, even though personal 
systems and their self-concepts (for instance those of defendants, court 
officers and judges) are involved. The intended meaning of such concepts 
needs to be communicated to others in a social context, but frequently is not 
immediately visible for the observer outside of such a cultural context. Due to 
the complexity of self-concept operation, often even the actors in a common 
cultural, social and interpersonal contexts fail to communicate adequately 
with each other. It is, then, the contingent nature of interpersonal 
communication which explains why control, including social control, is a - 
culturally (self-)produced - contraption of societies for coping with a 
complicated, open-ended world which remains, atbest, indifferent to attempts 
to control it, and with tools which remain, at best, unreliable. 

Therefore, our proposition is that we find the "traces that the legal action 
leaves" only in interpersonal communication, that is, in speech, utterances 
and narratives in courts and about courts, and about the law, which make 
sense to people, rather than in actions and behaviours which frequently 
remain ambiguous and which have, as we shall see in the following, their own 
and quite different rationale from that of the structures which constitute legal 
communication. 

2.2 Legal impact, legal self-concept and the environments of courts of 
first instance 
Turning to the question "what do courts actually do?", we can concretise the 
assumptions above for their use in the observation of coping with everyday 
life. In this way, we can apply them to legal communication (cf figure 1). 
Coping with everyday life constitutes an active communicative process in 
which all individuals are involved most of the time. It has as its outcome a 
meaningful "mapping" of the environment in reference to which further 
coping can take place. Environments are, in this sense and generally, not 
objectively given or "found" material entitities: they have literally no 
beginning and no end. What we call here environments are socially, that is, 
communicatively constructed (meaningfully intended) fields of reference for 
further communication. All types of social systems areUonly" communication 
structures of this type, and they range from ad-hoc communication systems 
like interacrions, for instance, in the form of a client-lawyer interview or of a 
court session, to more enduring communication systems, like families and 
collectives, and larger organisations, like business firms, states, cultures and 
societies. The (only) "stability" of all social systems is the (self-referential) 
consistency with which they can operate communication over time. Such a 
strenuously operated kind of stability explains the central importance which is 
placed in social systems, as much as in personal systems on the constitution 
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and protection of the self-concept. When communication ceases, for instance 
in the case of a family "break-down" or in the case of an insolvency of a 
business firm, the system ceases to operate and it has dissolved long before 
the law is called upon to state the obvious and in the moment in which the 
self-concept of the family or the business-firm could not be operated any 
longer. 

COPING m -1 EVER,YDNIm COURT O ~ O N S  
t 1 -r OF NO- 

IEGAL SYSLWd O ~ O N S  t 

In this scenario, we define the legal system as a special form of 
communication (social system) in any given society which is only relevant in 
relation to a pileup of demands for norm selection48 in that society. In other 
words, the proliferation of normative designs on all levels of social 
organisation as a result of everyday life coping by normative closure - that 
is, by relying on norms rather than on an increase of communication about 
issues, for instance, through learning or political discussion - produces a 
pressure (stress) to have to decide authoritatively between competing and, in 
their own right perfectly functional but different normative designs. Not 
normlessness or too few norms, but too many norms produce law. Anomie 

48 We take this term from family research which, among others, shows that problem-solving 
by social systems (families) just as problem-solving by personal systems does rarely deal 
with only one stressor at a time but typically with many stressors at the same time (Lavee. 
Y, McCubbin. H, and Olson, D H, "The Effects of Stressful Live Events and Transitions 
on Family Functioning and Well-Being" 49 3 of Marriage and the Family 857-873 at 
858). Evidently, legal systems typically deal with an extremely high number of nonnative 
issues (stressors) at the same time and incur continuously stress in their normative 
decision-making. However, rather than viewing such a stress as a necessarily negative 
event (for instance, in form of the notorious waiting-lists of courts) stress appears here as 
the veritable "raison d'gtre" of social system operations, including the legal system and 
courts. 
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(normlessness) is typically an individual and collective coping problem and 
not a legal problem. 

We can call the normative overattribution of everyday life in a given 
society which enforces normative decision-making the total social 
environment49 which is mapped by legal communication and legal 
decision-making. However, the communication about conflicting norms does 
not automatically spring up as a legal norm-selective operation. Rather 
control over norm-definitions, or even the "ownership" of conflicts in order to 
definenorms,so is attempted in a great number of ways. Also here the concern 
in the first place is not "decision-making" but protection of self-concepts (that 
is, not "losing one's face") of involved parties both as individuals and 
collectives. Indeed, pre-legal attempts to retain control over operations for 
self-concept preservation in norm-conflicting situationsreach extraordinarily 
sophisticated levels of procedural intricacy and have their advantage over 
legal proceedings precisely in their function to preserve or restore 
self-concept consistency of, mostly, the in-group against marginalised others. 
Such more in-group controlled procedures are well documented in all 
societies, and they range from norm-selective operations like ignoring, 
shaming, blaming, ridiculing, explaining away, witchcraft, stereotyping to 
violence, aggression, feuds, vendetta and holy wars.51 Legal communication, 
in contrast, requires a more complex set of structural requirements to be met, 
like highly integrated communities and societies, or even a state52 or a nation 

49 Cf Bott, E. Family and Social Network (1957) who distinguishes between a (potential) 
total social environment of individuals and organisations and their (actual) immediate 
social environment with only the latter being suppdve for the operation of individuals 
and organisations. However, we substitute this early. descriptive concept of environment 
with our concept of the self-referential mapping (constructing) of the environment (cf 
above) and anive at a distinction between a relevant and an effective relevant environment 
(cf below). 

50 Christie. N. "Konflikt som eiendom [Nonv: Conflicts as property]" (1977) Tidsskip for 
Retbvitenskap. 

51 More reamtly. modem forms of such pre-legal restitutive norm-selection procedures are 
peddled under the misnomer of "altemative dispute resolution" (ADR). Frequently the 
label "altemative" disguises, intentionally or unintentidy, the fact that practically all 
ADR procedures in modem societies are pre-court procedures rather than pre-legal 
procedures, and that they - as such -are part and parcel or "soft edge" of a legal system 
widening its net, as, for instance, typically mediation in family law or arbitmion in labour 
law and in international law, rather than restitutive face-saving exercises. Cf for the most 
recent systematic ovedew over the whole spechum of dispute resolution with special 
focus on the practice of pre-court dispute resolution in Australia: Astor, H, and Chinkin, C 
M, Dispute Resolution in Australia (1992). 

A more adequate explanation for the dominance of law in modem societies a m  to be 
that -as evidenced by the development of the notions of the rule of law or Rechtsstaat - 
only integrated communities and ultimately state organisations can organise the political 
communicative climate (effective relevant environment for the law) which is conducive to 
situations in which legal communication is preferred over other norm-selective 
communication, and it is this structural combination of state and law, especially through 
constitutions and constitutional law (human rights) and the historical development of civil 
society. which ultimately favours law wer other systems for norm-selection, d the fuxther 
discussion below. 

52 This r e q b e n t  is often identified with a requirement of sanctions (coercive 
enforcement) as the major constitutive element of law. and especially of modem positive 
law, when other jusacations for the authoritative speciality of law, like divine law or 
natural law, drop out of sight. In the light of the following discussion, the argument that 
sanctions distinguish law seem as doubtful as arguments made for divine law and for 
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state society. Here organisational concerns for the set-up of the 
norm-selective communicative structure require a rather more differentiated 
(complex) structure than most of the pre-legal for norm-selection can provide 
and sustain over time and independently of the persons who operate the 
organisation93 As a reward, legal systems are far more communicative 
("learn faster") than any other norm-selection system and provide a far more 
integrated norm selection. As a draw-back, the organisational concerns which 
legal systems need to have for themselves - in order to be and to remain 
operative -put a limit to the scope of the environment that can be mapped 
by legal systems: far less is legal than what the total environment of 
normative overattribution in a given society would suggest as normatively 
regulated. In other words, legal systems have a much higher selectivity than 
other norm-selection systems. As a result, legal structures handle only those 
matters which - under the impact of the pileup of the demands for legal 
decision-making -are relevant for gaining the support of the community and 
which are functional for activating the practical maintenance of the legal 
self-concept for its use in the further operations of the legal system and over 
time. What we commonly define as "law" of any given society is this 
reference of the legal system to itself, or, in other words, the script of the legal 
self-concept. 

It follows from this discussion that "normative effectiveness" is a 
euphemism unless it specifies a particular type of communication in which 
the system operations of one social system, for instance the legal system, 
allow the operation of communicative references which are relevant for the 
self-concept of another social system, for instance a business firm or of an 
individual, for instance, a business woman. Such communicative legal 
references, for instance tax regulations, become effective if, and only if, they 
take precedence in that other system and as operations of that other system, 
for instance if the business firm organises its economic operations in line with 
legal tax regulations or if the business woman designs a tax minimisation 
scheme. Furthermore, law is only effective where and as far as such 
communication actually takes place - tacit consent is no indication of 
consent and norms are not effective only because they exist.54 In tracking 

natural law. Rather, the use of sanctions seems to be, in fact and when measured against 
the actual occurrence of coping events, the sparsely enucted ornamental admission of the 
inefficiency of law, as "an easy outlet for righteous indignation" (J W Hurst, quoted by 
Monkormen. E H. "The American State from the Bonom Up: of Homicides and Courts" 
(1990) 24 Law and Soc R 521-531 at 526). 

53 Such a stabilisation over h e  and independently of operators (who may m e  and go) is 
the truly normative (stabilisation of time) and institutional (stabilisation of operations 
independently frcrn specific operators) aspects of the complexity of the legal system. 
Figure 1 outlines such a complex instituticnal structure of legal systems which provide, at 
least, for four distinctive areas of legal communication over h e  and independently of 
specific aperaton. These areas relate to 1) a prohibitive or repressive function of law. 
signified by the communicative use of person cancepts, for instance in criminal law. 2) an 
ideological or political function of law, signified by the communicative use of value 
concepts, for instance in constitutional law. 3) an adjustive fundion of law, signified by 
the communicative use of role concepts and procedural references, for instance in the 
administdon of justice through courts and legal practice, and 4) a pmgnunatic function 
of law, signified by communicative use of references to (legislative) program concepts, for 
instance in statutes, acts and codes. 

54 Though the fallacy of such a simple "light-switch" model of legal norm effectiveness has 
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legal communication as it actually takes place, we can distinguish between a 
mapping of the environment through legal self-concept operations which 
addresses 

a) a diffuse and potentially large but generally uninvolved public in order 
to muster support (the relevant environment of the legal system), and 

b) a specifically addressed public which is far more restricted but directly 
involved in legal communication in order to activate the practical 
maintenance of the legal self-concept for its use in the further 
operations of the legal system (the effective relevant environment of 
the legal system).55 

While both processes of mapping and, accordingly, both types of 
audiences for legal communication are relevant for mapping the legal 
environment, we must assume that legal systems are predominantly 
concerned with the latter, direct communication with specific audiences 
because of its crucial function for the constitution and maintenance of the 
legal self-concept. In this sense, the specific law public is an 
indispensablepart of the operation of the legal system and how it can be 
presented to the community at large ("justice must be seen to be done"). This 
self-presentation of the legal system, in turn, affects, indirectly, the quality of 
the diffuse support of the larger public for the operations of the legal system 
in a given society (cf figure 2). 

Court organisation - which is in itself the result of the differentiation of 
legal roles and legal procedures by a given legal system in order to increase 
the complexity of its self-concept operations (cf figure 1) - is, therefore and 
evidently, an important institutional arrangement in the construction of the 
effective relevant environment by the legal system. Above all, courts take 
legal communication directly to a specified, and in this sense legally (self-) 
controlled public, and present this as a spectacle for the community at large. 
Furthermore, above all courts make a specified (legally classified) public to 
actually participate in legally controlled communication. Above all courts, 
and especially courts of first instance, take legal communication seriously. 

been established early in socio-legal research (cf Lindgren, L. Magnusson, D, and 
Stjemquist, P, Sociala styrningsfortner [Swed: Forms of social control] (1971) at 13, 
Podg6recki, A, Zarys sociologiiprawa [Pol: Ourline of the sociology of law] (1972) at 71, 
Ziegert, K A. Zur Effekiiviiii der Rechtssoziologie: die Rekonsirukiion der Gesellschaji 
dwch Recht [Germ: Towards the effectiveness of sociology of law: the reconst~uction of 
society through law] (1975) at 118). it is still widely ignored in legal policy and legal 
practice. 

55 It is a separate issue how effective each of these processes is to communicate legal 
messages to the public. Here, the diffuse communication may be, under certain 
circumstances, much more powerful to instill a consciousness of law, for instance through 
legal-political culture, than through direct padupation in and therefore communication of. 
for instance, procedural justice in the Supreme Court (Gibson. J,"Understanding of 
Justice: Institutional Legitimacy. Procedural Justice, and Political Tolerance"(l989) 23 
Law and Soc R 469-496; Gibsm. J. "Iustitutional Legitimacy. Procedural Justice, and 
Compliance with Suprane Court Decisions: a Question of Quality"(l991) 25 Law and Soc 
R 631-653. Also comparative studies show that precisely the higher diffuse suppolt for the 
legal system, for instance, in Sweden appears to contribute to a higher degree of 
compliance with law in that society compared with a lower degree of that type of support 
in Ausrralian society (Ziegert. K A. "The Operation of Law as a Function of Family 
Coping: A Comparative Study of Families and Their Law in Australia and Sweden", 
Paper presented at the Annual Convention of the NCFR. Denver. Co, November 1991). 



June 1992 COURTS AND THE SELF-CONCBPT OP LAW 21 1 

The organisational division of labour between courts of first instance and 
higher courts can be seen, then, as a further differentiation (specialisation) of 
the operations of external references (selecting the specific law publics, 
playing to the support of the diffuse law public) in courts of first instance, 
while higher courts accentuate the internal operations of law and refer in their 
operations predominantly to the maintenance of the consistency of the legal 
self-concept, and all courts take care of the self-concept of court operations 
themselves by referring to the historical practice of each court. However, such 
distinctions remain blurred throughout the hierarchy of courts because all 
courts - and all types of courts - need to operate all three sets of references 
in order to work, and to be seen to work, as a "court of lawY'.56 

We assume, then, that precisely the operation of these three sets of 
references universally in all courts provides the basis for making the 
theoretical framework, outlined above, fruitful for our empirical research. We 
have distinguished here (cf figure 1) between: 

a) (internal) references to the legal self-concept ("law"), 
b) references to the self-concept of the court organisation itself (as a 

corporate organisation), and 
c) (external) references to the "prime processing" of the specific and 

diffuse law publics and their normative references. 

56 Cf Shapiro, M, op cit (1981) at 42-43 who argues that also appellate couas need to protect 
the legal self-concept d what courts do by demonstrating that they "do substantial 
justice". Therefore, also appellate courts "keep clawing their way h c k  to the facts" that is, 
to externally presentable communication with specific law publics. 
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As far as outcomes of these operations are concerned, we can expect that 
not more, but not less either, than references for further legal communication 
are achieved.57 In doing so, also courts ultimately provide just a further 
contribution to the normative overattribution of coping with everyday life, or 
in other words, to the market-place of normative ideas (cf figure 1). 

3. The workday in court: an explorative approach 

Given such broad parameters of courts research and not many initial leads to 
go by, any empirical assessment at this stage can only be explorative rather 
than a systematic test of established hypothesis. We have therefore chosen 
ethnographic methods for our study because their interpretive (qualitative) 
and prospective features58 suit the open-ended nature of an explorative study 
best. Here the predominant concern is with the quality of the concepts which 
are used with reference to court operations, that is, with the validity of 
observations, rather than with a numerical (statistical) assessment of the 
frequencies with which certain concepts are used, that is, with the 
representativity of observations. In such an ethnographic approach, the 
workday of a court provides the field and the people who meet here provide 
the stories of what courts do. We can hope that we find in these stories 
something of the "traces" which the courts leave as an outcome of their 
operations and so provide their script for further legal communication, that is, 
law. 

3.1 Methodology 
The study was conducted in 10 courts of first instance in the Metropolitan 
Area of Sydney in 1989, after approval was given by the Attorney General, 
the Chief Magistrate and the Chief Justice of the Land and Environment 
Court respectively to conduct interviews on the premises of these courts. The 
resulting sample of courts was achieved by contacting the Clerks of the 
Court59 of, initially, 15 major local courts in Sydney and asking for their 
cooperation. Of these, ten agreed to cooperate and five declined. The main 
reason for a rejection was given as high workload and serious understaffing. 
The sample contains a variety of court types. Along with seven Local Courts 
of summary jurisdiction, there is also one federal court (Commonwealth 
Court) of first instance which applies federal, mainly customs and tax law, a 
specialist - and rather unique - Land and Environment Court, and a 
specialist court for family matters which administers both state and federal 
law in the family law area. For the purpose of this paper, no attempt is made 
to present a comparison of the specific profiles of these various courts. Here 

57 We have observed earlier that the achievement of "norm-conformity" or 
"nom-effectiveness" is "out of bounds" for the legal system, as it always needs the 
problematic further operation (acceptance) of such communication by other systems which 
ranains under the exclusive control of those systems. 

58 This means that categories can be changed or new categories introduced "on the run" and 
as evaluation progresses. This is in contrast to survey research (quantitative research) 
where categories are pre-set by the researcher before research is undertaken and then 
cannot be altered subsequently. 

59 Clerk of the Court is a specific senior and supervising position in the administration of a 
court and for the coordination of its services. 
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we deal exclusively with an explorative outline of legal communication in 
and about courts. 

An interview guide-line was constructed in a way that the same issues 
could be presented in the open-ended questions to both the legal officers and 
the law public. This guide-line was based on the evaluation of a lengthy 
expert interview with a Clerk of Court and contained, in its final version, 17 
open-ended "start-up" questions regarding the major issues outlined above. 
Ideally, the interview was designed to allow respondents as much time as they 
would be able to devote to an in-depth presentation of their answers, but, 
realistically, qnd having regard to the time pressure and the particular tension 
in the court environment, interviews lasted on average not longer than 30 
minutesPo 

The fieldwork yielded 134 usable interviews (from 67 respondents in the 
group of law officers and 67 respondents in the group of the members of the 
public who were met in a court (law public)). Respondents were sampled as a 
structured but randomly accessed convenience sample. The resulting sample 
is adequately wide in order to cover the various aspects of courts operations, 
with clerks in various administrative functions being the modal category of 
the group of law officers, and the defendant the modal category in the group 
of respondents of the law public, followed by the category of a "back-up" 
person, that is, a supportive companion for a party to a case, mostly a family 
member, and here most frequently a female (mother, wife, girlfriend).bl 

The most difficult aspect of the systematisation and evaluation of 
qualitative data is the mass of indetermined (uncategorised) narrative (text) 

" which not only has to be classified but, in the progressive mode of developing 
h h e r  categories as the process of systematisation moves along, frequently 
has to be re-classified in the light of emerging new or modified categories. 
The result is the characteristic "weaving" process of working with 
ethnographic data which increases the density of qualitative research by 
continuously moving back and forth between the assessment of fresh data and 
the re-assessment ofpreviously classifieddata. This process is greatly assisted 
by the use of more recent computer software for text analysis.62 

3.2 Somefindings 
Given the great diversity of perspectives with which interpretive material can 
be approached, no comprehensive presentation of research findings is 
attempted in this paper. Due to the explorative nature of the study, our 

60 Interviews with members of the public lasted on average shorter than 30 minutes and 
interviews with the law officers on average quite a bit longer than 30 minutes, and here 
significantly shorter for members of the legal profession, mostly prosecutors and defence 
lawyers, compad with coult administrators (clerks in supervising positions and clerks of 
the cou~~&$strars) and magistrates1 judges. 

61 A particular support organisation (Friends of the Court) which provides help for 
individuals who are unfamiliar with corn p d i n g s  is also represented with one 
respondent. This respondent has been classified as belonging to the organisational rather 
than the transient side of court operations. 

62 Here, for convenience and reliability, the commercial package "Lorus Agenda" was used 
for this putpose. The program can be run on a (portable) PC and so can easily be used and 
further mcdified while s t i l l  in the field. 
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presentation here is intended to discuss some of the findings in relation to the 
questions of legal theory raised above in a general manner. 

3.2.1 Instant justice 
At a superficial glance, the study confirms the stereotypical picture of "lower 
courts" as found in court research 1iterature.a In this picture, one class of 
society is sitting in court judging the other.64 On the transient side of the 
workday in court, people are largely poorly educated, have a low or no 
income (are unemployed), and are frequently first or second generation 
immigrants with a cultural background in which English is not the first 
language. On the institutional side, in contrast, one finds a minimum standard 
of a successfully completed high-school certificate (HSC) even with clerks in 
supervised positions, and frequently tertiary education degrees and university 
degrees not only with the legal practitioners and judges, stable middle to 
extremely high incomes, and very few people who have not an Anglo-Celtic 
(that is "Australian" and/or "English") socio-cultural background, in which 
English is the first and mostly the only language. 

A closer look, however, reveals that the institutional side is split further 
between the administrators (with average of educational attainment less than 
university degree, lower middle and middle incomes and possibly largely 
Irish-Celtic background) and the members of the legal profession (with 
average of educational attainment university degree, upper middle to 
extremely high incomes, and possibly largely Anglo-Saxon background). 
Furthermore, it is important to point out that the magistrates (judges) in these 
courts belong, in terms of their social profile, largely to the group of 
administrators, and often have advanced from this group to their judicial 
positions, rather than from the group of legal professionals as would be the 
case in higher courts. 

Women are generally under-represented on both sides of this "public 
sphere", that is, in both the institutional and the transient side of the workday 
in court we find few women. Significantly however, they appear quite 
frequently either as "back-up" persons, like mothers for their hapless sons, or 
wives and girl-friends for their male partners, or as administrative support 
staff in the court offices.65 On the other hand, prosecutors appear to be quite 
frequently female legal professionals (solicitors). However, here it emerges 
from the study that this fact cannot be taken easily as evidence for an 
achieved equality of opportunity for women as far as the legal profession 
overall is concerned. The relatively frequent appearance of female 

63 The Land and Environment Court, due to its Bpecialist operation and jurisdiction in local 
government law (mainly the administration of land development and building permits), 
does not fit this general description. It operates, not cmly in physical-architectural terms. 
in the more rarefied atmosphere of a higher cowt. By conmst, other specialist courts, the 
"childreds cowt" and the federal court of first instance operate much more like the 
general local courts. 

64 In the legal selfconcept, such a bias as implied by the term "class-justice" is, of course. 
strenuously rejected. All law officers protect rhis part of the legal self-concept adamantly. 
Also the law public, comspondingly, credits individual officers of the court largely with 
such an imparthlity. However, as far as overall operations of the legal system and of 
cow are concerned, the public view is less clear-cut (cf below sections 3.3.2 and 3.3.3). 

65 All interviewed magistrates were male and only one of the Clerks of the Court in our 
interviews was female. 
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prosecutors in local courts is more likely an indication of the low status of 
legal professional work in this type of court. Overall, legal communication in 
Sydney's local courts, also at first instance, is a male business. 

As far as the law public in these courts is concerned, we find a selective 
process at work. This process sequesters, predominantly but not exclusively, a 
population of "battlers", that is, people who are more often than not caught up 
with the law in a sequence with or parallel to a series of adverse outcomes in 
their attempts to cope with everyday life. This observation of a specific public 
is supported by the finding that the members of the law public who appear in 
court are frequently quite "seasoned" and experienced with courts - often 
despite their young age, have been here before at least once, and often several 
times, either in their own matters, or in relation with matters regarding 
friends, relatives or "business partners". We find, then, that not only do these 
courts deal with a massive public, instantly or "on the run", but that this 
instant justice is also under pressure from its "revolving doors", especially in 
the area of criminal law. These revolving doors of courts of first instance are 
the outcome of a construction which makes that "cases" are solved in terms of 
the legal self-concept only but not in terms of the coping potential of the 
individuals involved. Most of these "cases" return later in a "re-run" of the 
one or other kind and so "supercharge" the workload: 

(4C-01) The law is a joke! We spend our life busting our asses to catch 
these offenders and they keep on coming back and back. I can't see the 
problem getting any better faster - crime pays! 

On the other hand, it is precisely the voracious appetite for "cases" which 
fuels legal system operations. So the answer from this defendant to the 
question of why he was in court may be closer to an explanation of court 
operations than he would be aware of: 

(5J-11) My function in the court? Well, my function is to get crucified, 
that's my function! My function is to supply them with revenue! 

The question of legal operation, therefore, is not so much that of a 
distinction between "one-shotters" and "repeat players", in which the "repeat 
players" are seen to wield all the local knowledge in courts which 
"one-shotters" are missing out on to their peril. More adequately, the 
distinction must be seen to be between players with different degrees of social 
competence, that is, higher or lower coping power. The mere fact that people 
appear in courts, once or repeatedly, is due to the fickleness of the selectivity 
of the legal system with regard to a total environment. In this selection 
process, the "haves come out ahead'% not so much because they are more 
knowledgeable about court operations than the "have-nots" but rather because 
they can avoid courts, and especially its recycling tendencies, better or 
altogether. 

Not surprisingly, then, there is an atmosphere of resigned exasperation 
about courts of first instance. The response to this atmosphere leads to 
significantly different strategies of personal and legal self-concept operations 

66 Gdanter, M. "Why the 'Haves' Come Out Ahead: Speculations On the Limits of Legal 
Change" 9 Low and Soc R 95. 
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which are used by those who administer justice in courts as compared to those 
who are exposed to that administration of justice. 

The first line of self-concept protection followed by the law officers is the 
operation of administration itself, executed in the framework of formal 
organisation. This means that the nebulous notion of "doing justice" is broken 
down in a step-by-step administrative routine of dealing with matters. This 
routine detaches personal involvement from the responsibility for its 
ambiguous outcomes. Formal organisation enables court staff and magistrates 
to quickly assess and select further courses of actionlno action and is the true 
back-bone of bureaucratic effectiveness. However, to follow this bureaucratic 
line of defence of the personal self-concept, while effective in organisational 
terms and in order to deal quickly with the workload, is not consistent with 
the more demanding legal self-concept. The legal self-concept projects the 
image of a patient, infinitely subtle treatment of, and a limitless generous 
attention to, every individual case. Neither can actually be provided in courts 
of first instance. Tensions created by this conflict between bureaucratic 
protection of personal self-concepts of the court officers and the demands for 
the protection of the legal self-concept of undeterred due process are 
inevitable and frequent and define to a large degree the "tense" atmosphere 
experienced in courts. Many court officers and most members of the transient 
law public in local courts are, with no alternative in sight, resigned to these 
tensions as the "way of life" of courts. 

A second line of defence which harmonises the protection of personal 
self-concepts and that of the legal-self concept somewhat better is empathy. 
Especially the administrative staff of the courts, most of all the supervising 
clerks of the court, and the magistrates generally, are well aware of the 
problems of the specific publics that appear in their courts. Frequently the 
staff in the courts of first instance, especially in the construction of the 
traditional English two-tier system of courts in Australia which segregates 
clearly between the operations of local courts and those of higher courts, 
come from a lower middle-class or working class background themselves. In 
this way, they have their own authentic experiences of coping with the "life in 
the trenchesW.67 They express a high degree of understanding for what they 
call the "social problems", "social issues" or just "idiosyncrasies" (5G-17) of 
the recycled law public in their courts because they have, on the one hand, 
more than only a suspicion that the "law does nothing" in most of these cases 
before them and that it does not really change, let alone improve, things for 
the people concerned. On the other hand and nevertheless, they are held to 
protect their personal self-concepts and that of the legal system by following 
the letter of the law. So they develop a clear view for the marginality of law, 
especially when faced by a population who live at the margins of society. On 
the other hand, these law officers are well enough positioned in society 

67 An important indicator for this observation is the level of educatimal attainment Only 
very few of the administrative staff and the magistrates have attained a university degree 
or went to law school, however a great number of them had either obtained a law degree 
f m  another tertiary education institution by part-time studies or were undergoing 
part-time studies to that effect at the time of the interview. The high frequency of the 
occunmce of part-time studies in this environment of, generally, middle social status. 
reflects how formal education is seen as an important means for upward mobility perhaps 
especially by administrative court staff. 
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themselves to accept the promises of the legal self-concept that legal 
communication provides law, order and justice. In order to bridge the gap, 
these officers attempt to operate the legal self-concept as an effort of a 
welfare service of sorts for want of anything better and, in doing so, to protect 
their own, personal self-concepts: 

(5G-17) I think to work in a court you have to have a sense of humour, 
particularly here, because you do get a lot of people who are not ill 
enough to be institutionalised but who have amusing idiosyncrasies. If 
you didn't laugh, you'd cry. It is important to keep a balance. 

The third line of defence to harmonise the protection of personal 
self-concepts with the maintenance of the legal self-concept appears to be 
cynicism, most clearly expressed by members of the legal profession but also 
by members of the law public. For the group of legal practitioners, this 
strategy is related to the doubts about the legal quality of the operations of 
courts of first instance accorded to them by the legal profession overall. Here 
legal practitioners distance their own participation in what is seen as (low 
status) social welfare rather than as legal operations by expressing doubts 
about the (legal) competence of magistrates and the "professionalism" of 
court operations: 

(1E 15) [Local court operation] appears to be very comfortable for the 
mentally retarded! 

(1E 17) [It is] a rare joy of coming across a magistrate with some legal 
knowledge ... 
(1E 17) m e  worst feature of local courts is] coming across a 
magistrate who doesn't have a clue about legal matters. 

The tension between the legal profession and the court officers reflects, 
firstly, that the socialisation, including that of legal education and training, of 
the legal practitioners is much more aligned to the ideological nature of the 
legal self-concept68 than the socialisation and training of court staff and 
officers.@ Secondly, this tension reflects also the effect which the 
differentiation of the courts hierarchy has on the operations of courts of first 
instance. In this differentiation, it is the main task of courts of first instance to 
filter out the "garbageW?O while higher courts are there to handle the 
"serious" legal matters. As the legal profession is the only fully integrated 
organisation in the court structure through all instances, and with the other 
court officers being confined to their segregated areas of the court hierarchy, 
legal practitioners are more aware of the status differences of the work at the 

68 This cynicism is not only directed at what is seen as the lacking "professionalism" of local 
courts. It attacks also the "fuzziness" of legal "academic" research. Another solicitor 
@rosecutor) replied to the concluding thanks of the i n t e ~ e w e r  (21)-27) "That's OK - I 
like to ponder the meaning of life and the universe on a Friday afternoon...". 

69 Typically, their socialisation is provided by ''learning on the job" and career patterns 
follow here the patterns of the social networks which are established on the courts level. 
For most of the more advanced (well socialised) officers, including the magistrates, the 
law degree, where it has been attained, is not a condition for entering the service and often 
has been attained during senrice, so enhancing oppommities for later advancement, 
possibly also by leaving the court and entering a legal professional career. 

70 Yngvesson, B, "Contextualising the Court: Comments on the Cultural Study of Litigation" 
(1990) 24 Law and Soc R 467-475 at 470. 
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different levels of the hierarchy of courts and more under pressure to 
reconcile their participation in the work of courts of first instance. 

However, cynicism is also widespread among the specific court publics. 
Here it is directed to the overall operation of law and it questions the purpose 
of the exercise of being in court altogether: 

(2T-01) The law is funny. You can go into court innocent and you 
come out guilty. 

(5A-05) I think it's a big scenario. I really do. It's a farce. All the 
pomp and the bullshit that goes with it. I think a lot of them are biased. 
YOU see the solicitors all laughing and joking after a court case ... and 
the judges -you see them laughing and joking. 

This cynicism expressed by some members of the transient court 
population appears to be a reflection of the limited attention, and often the 
little actual interest by courts in what these respondents consider important 
and what they would like to be made known in order to protect their own 
personal self-concepts. In having "their stories" not heard, or not heard in the 
way they would like to tell them, these people have little understanding for 
the operations which protect the legal self-concept in court. 

3.2.2 Amatic actions: actfitism of courts as the protection of  the legal 
self-concep t 
Such references to the, on the whole, disappointing general nature of legal 
communication as far as outcomes are concerned, are also replicated by many 
legal officers, and especially the administrative court staff. The only 
distinction here is that law officers do not express their feelings in the terms 
of personal self-concepts but in the terms of the protection of the legal 
self-concept by defending its principles but blaming a lack of action, that is, 
that "not enough" is done to implement those principles. 

This reference of law officers to the need for more of the same was to be 
expected.71 It highlights a particular feature of the protection of the 
self-concepts of formal organisations: the escape into action which cannot 
control outcomes because it is based on a desirability of outcomes as defined 
in the terms of the self-concepts of those organisations ("fighting crime","war 
on drugs", etc). These actions are purposeful because they stabilise the 
operative concept of the organisation, even though they never achieve the 
declaredoutcome:72 as it were, the battles are always won and the wars are 
always lost. However, this is not a faulty design of formal organisation which 
can be "ironed out" by "more of the same" but it is a central, even if 
paradoxical, mode of social system functioning. Here stable definitions of 
their self-concepts are achieved by persistently formulating a goal that 
persistently cannot be attained or is impossible to attain, or simply, by dealing 

71 Cf note 6 above on the problwns of law reform. 
72 Because these actions provide operative closure but do not control outcomes they can be 

termed "acratic" (from Greek "akrasia" - out of control). Cf Luhmann, N "Strukturelle 
Defizite. Bemehgen zur systemtheoretischen Analyse des Erziehungswesens (Gem: 
Structural deficits. Camments on education from a systems theory perspective). Oelkers. J 
and Tenorth. H E. eds, Paedagogik, Eniehungswissenschafl lcnd Systemtheorie (1987). 
57-75 at 64, Ziegert, K A, "Law and Everyday Life: Is Law Living or Acratic?", Papa 
pnsemed at the Annual Meeting of the Law and Society Association, Vail. CO. June 6. 
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with a problem by not solving it.73 For example, it is constitutive for the legal 
system that, according to the legal self-concept, it "does something", and 
presents itself as doing something for justice, order and peace in a given 
society. The paradox here is that the definition of the structural deficit (not 
enough order, peace and justice) provides for both the successful operational 
closure ("more courts", "more police", "more judges", "better remuneration 
for judges to draw the best brains", etc) and stabilises successfully its 
"unsuccessful" outcomes - a perfectly ordered, well behaved society in 
peace with itself would not need the law anymore. While the - structurally 
insuperable -pileup of demands for normative decision-making in any given 
society renders such prospects truly utopian, it is a far more concrete problem 
for any given legal system to provide convincing evidence that enough is 
done to combat the deficit of order, justice and peace.74 

We must assume, then, that this aspect of "justice being seen to be done" 
has a central function in the administration of justice and drives the 
differentiation and specialisation of the legal system more than any other 
factor. Obviously, this scene of internally controlled, demonstrable 
effectiveness of legal systems is the scene of courts and legal action. Courts, 
and a fortiori courts of first instance, are at the front-line of legal self-concept 
operation and they have the difficult task to have to demonstrate the 
effectiveness of the "impossible" struggle with the deficits of orderliness, as 
constructed by the legal system. Courts cope with this unenviable task with 
the help of acratic actions which satisfy both the need to protect the legal 
self-concept of "justice needs to be done" and the demand for public 
inspection of its effectiveness. Legal officers have learnt to relate their 
personal feelings of frustration to the construction of the acratic actions by the 
legal system. This helps them to become indifferent about disappointments 
and to remain operative in spite of them by ignoring external communication 
and by concentrating on internal legal communication. The frequently used 
reference of law officers to "more of the same" is a reference to the double 
functionality of acratic actions. 

3.2.3 Legal self-concept: law perception, law mission staiement and law 
performance 
We tried to assess the operation of the legal self-concept through a battery of 
questions which refer to legal communication on two levels. On the one hand, 
these questions relate to the legal references as operated on the general level 
of law overall. On the other hand, these questions refer to legal references as 

73 Such systematically "impossible" goals have been termed "structural deficits". Cf 
Luhmann. N, op cit (1987) at 64. The point here is that a general and insuperable 
(structural) shoacoming, eg "people do not behave as they should", is defined in the 
operative tenns of an organisation, eg as "fight against sin" for a church organisation. 
which gains the consistency of its self-concept, and so control, by defining the 
insuperability of the structural shortcaning as "manageable" in terms this selfconcept and 
it can maintain control because the general shortcoming has not been overcome: all people 
never behave as they should all the time. 

74 This need to provide evidence for effediveness makes it always risky to invoke "law and 
order" policies too demonstratively. While the perception of the "indispensability" of the 
law and order industry is clearly enhanced, visible "results" must be presented. Because 
these are impossible to achieve, cf above, the actions of the industry themselves are 
presented as speaacular. 



220 SYDNEY LAW REVIEW 14 SydLR 196 

operated on the level of court organisation. This analytical distinction was 
deliberately diffuse in order to evoke associations rather than "textbook" 
answers. However, this created also a certain degree of confusion on the part 
of the law public who saw little distinction between law operation and courts 
operation and felt that they were asked the "same" questions twice. As 
expected, the answers of law officers are more differentiated and to the point; 
they also recognise the two different levels of legal operation. However, as 
references to the legal self-concept are concerned, there is little difference in 
how law officers and how the law public respond. This is particularly clear if 
one takes into account not only those references which are used in the 
answers to the direct questions but also those which can be recorded in the 
course of the interview when the focus shifts to other topics. 

Typical answers of law officer when they use the reference to the category 
law perception ("How would you describe what the law is?") were: 

(1A 01) In summary, the description I would give is a system of rules 
regulating and regulated by society's members so that they can live in 
harmony. 

(1B-01) Generally briefly I'd say that law is a set of rules or standards 
which are applicable to the society. I'd describe it that way. Well, I'd 
say "law" is the set of rules by which society operates. It's the set of 
rules which transcribes or prescribes people's conduct as to what is 
acceptable at any one time. I suppose the law is, I suppose strictly 
speaking, it represents politicians' views as to what the law should be 
as interpreted by magistrates. 

(1C-01) In theory it is a reflection of society's views as to acceptable 
or unacceptable behaviour and the sanctions which are to be imposed 
upon those people who don't come within the acceptable behaviour 
patterns. So I suppose the law is just a tool to reflect society's views as 
to behaviour whether it is acceptable or not. 

Or, simpler: 
(1E-01) Society's mechanism for regulating itself. 

(IF-01) The law is a guide-line of rules set down for the control of 
people in a civilised society. 

The corresponding answers of the law public are more emotive and 
personal but use references to the same concept: 

(1H-01) The law is a good to give the proper rules, especially for the 
young, for the younger generation, like younger children but like the 
case with my son, they explain everything about the police and about 
why he's put up and why his licence is stopped. 

The wider notions of the question posed a problem to respondents, 
especially to law officers, who tried to grapple with a textbook answer: 

(1G-01) I find that difficult. Funny sort of question! To apply justice of 
the land. I hope. Of course, there are systems of law -lots of different 
types of law. We're talking of course of a practical situation. 
Application of a set of rules to a situation. What could you say? In a 
given situation where the rules are broken - that's not right - where 
they are alleged to be broken. But also modified by considerations - 
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umm - such as considerations like ... That's all you can say. The 
magistrate might have had a bad cup of tea! You could write a book! 

Frequently references to the marginality of law are used, mostly, however, 
in appreciative, that is, protective terms: 

(11-01) A necessary evil, I suppose. Although, I mean we would be 
lost without it. I mean I've got peculiar opinions of the law. I think 
they get all the little people and all the big people can pay their way 
out of it. You know. 

(1M1) Necessary. Quite good. 

And the concept of marginality of law is blending into the concept of "law 
performance": 

(1J-01) I think it's a joke. I think it's like a stage play, these 
court-houses today and for the average citizen I think the justice is 
stacked against them. I really do. And not only that. If they've got 
something to bring up about a case, that they're not in a position 
financially to take the case to court. That's the average person. As far 
as fraud and that is concerned, well it's got that way today that nothing 
seems to be done about it at all, white collar crime, I think the 
government can do a damn lot in that case. And I feel a lot of 
pensioners today wouldn't be on the pension if the politicians got their 
act together as far as this white collar crime is concerned. Like those, 
the guilty ones, should when brought to here, have to sell all that they 
have in assets such as the home and whatever. This business of putting 
out assets into their wife's name to avoid losing it, all that should be 
brought into it too, and that should be given to the people, in my 
opinion, that have lost money out of their own pockets. 

(1K-01) Very unfair. It doesn't treat people the way they should be. 
Umrn. - in regards to that, they don't weat each person differently. 
They treat every case the same. 

Many respondents refer to the concept of the law mission statement (the 
task of law) when they are asked to define what the law is. Typically, law 
officers use here references to what they see as the essential functions of law 
in the following manner: 

(1A-02) I would say, the most important task is to adjudicate in 
disputes between members of the community according to a system of 
rules that each member basically understands and so that disputes are 
resolved in a peaceful manner. 

(2B-02) To set up fair and reasonable expositions to those rights and 
obligations as referred to in question 1 [in the interview]. In simple 
terms, the task is to protect those who are in need of protection. 

(2G-02) To see that ... umrn ... civilisation, or mankind lives together 
amicably. 

Law officers, and especially court officers, stress the procedural aspect of 
dealing with the structural deficit rather than substantive justice, and this 
confirms earlier findings of socio-legal research35 At the same time, the use 

75 Cf Friedmann, L. "Opening the Time Capsule: A Progress Repolt on Studies of Courts 
over Time" (1990) 24 Low and Soc R 239-40; Gibson. J (1989,1991) op cit. 
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of this reference reveals the prevalent focus of law officers on state (political) 
functions and not on those which the legal self-concept generally offers, 
namely stressing the separation of the spheres of "law" and "politics": 

(5G-02) The law should not just be trying to patch up society but 
should be trying to change it. 

The law public in the courts, in contrast, is more concerned with the ideal 
of substantive justice, so invoking disappointment with the law: 

(1H-02) To punish people, but - they must know if the people are 
wrong, because sometimes they punish people and people don't leam 
from them, so they should teach the people more. It does not matter if 
it's my son or anybody, if you make a mistake then you should be 
punished. 

(11-02) That is to keep law and order and hooliganism down, but it is 
not working! It would be better if the law is more uniform, you know. I 
mean, this business of...one is very racialised as far as that is 
concerned, because one race gets treated with kids gloves and the 
others ... don't you know! 

Generally, the law public finds the concepts of law and order, and 
protection (24-01 "from undesirable elements") relevant, even if they are not 
always quite sure about that: 

(21-02) I don't know. Maintaining order? I am really not sure. It is not 
something I really think about, just get on with it [= with the 
interview] ! 

The final question in this battery refers to the concept of law performance. 
Again, law officers and law public concur also here, to a surprising degree, 
that the law does not work very well.76 However, they vary in their 
explanation for their observation. 

Law officers explain: 

(1A-03) No, not entirely - and partly because there are too many laws 
thst either don't have the respect or understanding of members of the 
community. 

(1B-03) I think the law is deficient. I think the whole legal system is so 
complex that no one ever could hope to achieve a set of rules that 
would totally satisfy every person or even most people. All you can 
best hope to achieve is some kind of your best effart to try and achieve 
that. 

(1C-03) In respect to the civil area, no, and similarly in respect to the 
criminal area: no. I don't think you can say that it is doiig that 
properly if you have someone remaining in custody who then wmes 
before the wurt and you may find that often they are discharged that 
they have spent that period of time in custody. 

(2s-04) I think the answer must be no. I have seen a lot of cases where 
the people wme along to defend against a case and think they are not 
guilty and they do not use a solicitor, so they just get slaughtered. This 
is basically not justice but the law. 

76 A reminder of the "impossible task" of law, cf above section 3.22 
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At the same time, law officers are more aware of the restraints put on legal 
systems operations: 

(1C-03) I suppose there is a human factor involved and it's, I 
suppose ... to an extent we are all tainted with our upbringing and 
therefore my views as to acceptable conduct may be slightly different 
to yours. 

(2B-03) [It works] reasonably satisfactory. The criminal network has 
become so sophisticated that it is hard to keep up and let alone ahead 
of these networks. 

(2D-03)..1 suppose ... it is the best system that's available ... and it 
performs its functions within the constraints that are imposed on it ... by 
the...umm...nature of human beings. 

(2G-03) Yes and no ... the laws themselves are often the proper way of 
dealing with any problems ... though many are not ... and where the laws 
aren't formulated properly holes can be put in them ... lawyers find 
means of escape. 

The law public are more outspoken and specific when they talk about their 
concerns, with some good reason: 

(2Q-03) Well it doesn't, does it? Some of the laws are stupid and 
biased I mean, it doesn't represent the whole society. Does it? It . represents a generation that is long passed. It's pensioners that our 
laws protect. They are slowly doing it, but you know, laws such as 
drugs and so forth, they are really not looking on it from the point of 
view of the whole society and that is just one example and, you know, 
there is heaps of them in socie ty... 

(2R-03) No. They end up arresting people like me and I done nothing. 

(2T-03) No. It is just that you go in and have to wait 6 months, 12 
months and it is just not good enough ... 
(1K-03) No. Someone could be doing something really bad and walk 
out of court. Just earlier on, someone for stealing a pair of shoes was 
charged for $100. The law is just not working. 

(11-03) No. I don't! I don't think it is. This waiting around is most 
annoying. I mean, you have to be here on time. You have to be here by 
9:30 - but when you get in, just depends, and sometimes you can be 
waiting here all day and they run out of time and you have to come 
back again, and I have had quite an experience of coming back again! 

Law officers can generally keep the focus on law performance and assess 
its structural dilemma, the law public generally transfers the focus to the 
operations of courts and views the problems of law performance as an 
organisational problem of courts. This highlights the importance accorded to 
the operation of courts in the law perception of the public and confirms our 
earlier assumption that there is a great deal of critical attention focused on the 
actions of courts. 

3.2.4 Court self-concept: court perception, court mission statement and 
court performance 
The questions concerning the court organisation proper were designed to 
assess whether or not distinctions occur in the use of references to the legal 
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system as a whole and to court organisation in particular and what the 
structure of the different profiles of the references use would be. The results 
show that such a distinction between legal operations and courts operations is 
made indeed. It is more clearly expressed, mostly in technical organisational 
and often textbook terms, by the law officers than by the law public who lack 
the technical terminology. 

Typically, law officers perceive the operations of the respective court in 
the following ways: 

(2A-05) This [court] is the very first place that people will come to 
have their cases heard and hoping to have their disputes settled in a 
quick manner. 

(2B-05) Over 90% of matters are dealt with in this court ranging from 
civil to criminal excluding family law and juvenile matters. 

(2F-05) It is the first official step in the process of civil claims. That is. 
it usually deals in small money claims or disputes between individuals 
and small business and so on. 

(1C-05) Well, with us being a local court, this particular court itself, 
here we are a specialist criminal court. Approximately 90 to 95% of all 
criminal matters come before the local court, so we are most probably 
l i e  a little factory. - 

It is important to note that many law officers stress the "prime processing" 
of the local courts and in relation to the courts hierarchy. The law public 
connects courts with the legal system overall in wider terms: 

(1H-05) They are there to punish the people not to do bad things again. 
So the people must listen to the law, not to do again what they did 
before. 

(2K-05) It's just a place to give people an opportunity to present their 
case, to let the judge hear witnesses h m  both sides, hoping to solve 
their problems. 

(24-05) A meat grinder really. Look at us that are here now ... there is 
no time, there is no personal thing in it, is there? Really, it's just a fact 
that the law is what they see as the law. They don't expect to see 
personal, such as psychological reasons or what was going on at the 
time. They're just a sort of meat grinder ...g et it over and done 
wi th... OK! Broke the law so apply our law! 

(2R-05) Crime and stuff, traffic offences, magistrates and 
lawyers ... Yeah, I guess they do that - debts and fights and the courts 
decides between them. 

Also here, as in relation to the operation of law overall, there is a 
considerable overlap in the use of references to what the court is perceived to 
be or to do (court perception) and the use of references to what its function 
should be (court mission statement) and to the actual outcome of court 
operations (court performance). In the words of a law officer: 

(1B-06) Well, I suppose really to apply the law in as fair a manner and 
consistent a manner as is possible. Consistency in application is 
obviously important. If you get basically 14 courts then you get 14 
magistrates. 



June 1992 COURTS AND THE SELF-CON- OF LAW 225 

This court officer (Clerk of the Court) clearly uses a reference to the 
mission statement (structural deficit "justice", again in terms of procedural 
justice) but relates this both to the mission statement of courts 
(administration) and to the legal self-concept (consistency of application) 
while measuring the outcome as critical (autonomy of courts1 magistrates). 

Many law officers place the reference to the court mission directly in the 
context of everyday life coping: 

(2D-06) To deal quickly with matters ... that need to be dispatched ... so 
that people can get on with their lives. 

(2H-15) You often don't have time to sit at your desk and think about 
decisions that have got to be made on the spot in any kind of given 
situation. 

(2G-05) It deals with the way people react amongst each other...with 
in£ringements of the law ... traffic matters...small criminal matters...it is 
a day to day control over living and control of society by the law. 

While most law officers relate the mission statement of the courts to the 
administrative business in terms of a service to the public or in terms of a 
management problem, this magistrate responds to what, in fact, most 
members of the law public expect from courts: 

(2B-06) This is a wide question. To deal with all parties in such a 
manner that they leave the court with a feeling that justice has been 
done. This is most important to the parties in front of the court. For 
example, accused that are unhappy with the sentences handed down 
still feel that the appearance of justice has been done. 

This is reiterated as the most frequent answer to the question of the 
function of courts given by the members of the transient court population; 
probably here the publicity of the concept helped to sharpen awareness: 

(2K-06) To get justice seen to be done 

(2M-06) To see that justice is done. 

(24-06) Umrn ... to get the law seen to be done. Do you want me to 
elaborate? (Interviewer: If you would like to?) ... Not really! 

Evidently, however, in everyday coping this question does not occur in this 
form. In "real life" question and answer do not leave much choice, and this 
bears out our earlier contentions about the marginality of law: 

(5L-11) m e  court] was the only way left to us because we had tried 
every other avenue and it just did not work. 

Also in relation to the question of the performance of courts law officers 
and law public concur to a large extent. Here the more readily available 
identification of activities in courts as compared with the abstract notion of 
legal operations allows for a better focus for the use of references. This 
clearer focus provides law officers with material explanations for the deficient 
performance of both courts and the law (lack of resources, high caseloads, 
etc),77 but such reasons are less obvious for the law public. They are least 
acceptable for the members of the legal profession who, as we have seen, are 

77 Cf above section 3.2.2. 
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more than the administrators committed to the protection of the legal 
self-concept and its internal references: 

(1A-07) No. I suppose the main reason for that would be Fitly, lack 
of sufficient resources and for administering justice speedily, and to 
some extent the sitting of magistrates in the court who lack experience 
to properly handle matters coming before them. 

(1B-07) It is administratively. We are always battling through 
resources. I think magistrates generally agree that you could certainly 
do with more magistrates. I mean various economic factors obviously. 
It's an interaction between economic and legal type factors. 

(1C-05) The problem we have is limited resources, yet a large number 
of people coming before the court. We try to deal with matters as well 
as we can at a lower court level but obviously problems are 
encountered because of the large volume. 

(1E-07) No. it's a shambles. The most disorganised bam I have ever 
gone into. 

(IF-05) Not a great deal. It is very slowly run and ineffectual. 

(2N-07) Urn rn... I think it probably is (performing task satisfactorily), 
considering the constraints it has to work to... but it seems to be 
extremely inefficient organisation. This is the fourth time that this 
particular case has been set down for hearing. It's been adjourned each 
time because people haven't turned up. 

(2P-07) I suppose the courts are the only way to deal with these people 
who have no moral or social values - it's better than nothing. 

Even though the argument of the constraints caused by the lack of 
resources sounds quite plausible, it obstructs the view on the deeper lying 
structural deficit problem of law performance. This general structural deficit 
problem with the law was addressed more succinctly by the respondents in 
their answers with respect to the question of law performance. This 
distinction in the use of references by the respondents to the performance of 
law versus the performance of courts supports our earlier assumption that the 
highly visible design of a court organisation and its actions, or lack thereof, 
deflects the attention from, or even invisibilises, the structural problem that 
law has with society and translates it into an organisational problem that 
courts have to get their work done. 

3.2.5 The experience of law 
While the references to the legal self-concept were, as expected, essentially 
not so different between law officers and law public, it can be expected that 
the experience of the day in court can be dramatically different for those who 
work in a court on the basis of a daily work routine, and those who come 
there on the basis of a more or less important life event, and frequently with 
the prospect of aquite decisive impact on the further life course. Our findings, 
however, do not fully support such a dramatic difference. Even though it 
cannot be denied that people are generally nervous and insecure when faced 
with the uncertainty of a strange and possibly imposing environment, it seems 
that such nervousness and anxiety is quickly toned down by the 
administrative, rather more business-like work environment of the local 
courts, but also by the frequently sympathetic treatment by the support staff 
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and the magistrates. In contrast, the members of the legal profession are seen 
to be less helpful, little prepared and or plainly uninterested with regard to the 
problems of the law public. Furthermore, as stated earlier, quite a large 
number of the members of the law public are not in court for the first time but 
frequently highly experienced "repeat players" themselves. Also, formality in 
the local courts is largely reduced compared with that in the higher courts. 

For all these reasons, it is not easy to draw a simple black and white 
picture of the impact of the experience of court operations on members of the 
law public, and in particular with regard to the question whether court 
proceedings empower or disempower the parties to make their case. There is 
a fairly even division of opinion both in the group of the law officers and in 
the group of the law public, however, with a tendency to acknowledge the 
administrative style of the local courts as helpful, supportive and rather more 
empowering than disempowering and more so for civil proceedings than for 
criminal proceedings. 

According to a law officer: 

(1B-15) The criminal law still needs that slight stigma. In other words, 
something a little bit more enigmatic, something a little bit more "we 
are controlling you" type of thing. And I would think from the general 
perspective, I would have thought, that kind of process is necessary in 
the application of the criminal law. 

In consideration of the fact that, in the eyes of the public, the local courts 
are primarily associated with the criminal law ((2R-O5)"Crime and stuff') 
irrespective of their many other functions, the concept of courts as the place 
where mystical control over the ills of society can be found may ultimately 
prevail because it is this myth that the legal self-concept promotes and that 
the courts translate into action. 

Ffgure 3: The Mapping of the Emhnment 
bycourtsob~Instance 

OFFICERS - b 
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4. The mapping of the environment by courts of first instance 

Courts of first instance operate in a precarious situation. They need to capture 
an audience that is seen to fail legal communication at large and they need to 
address social problems within the constraints of the operation of a legal 
self-concept which works only if social problems are made invisible by a 
transformation in legal categories. Courts of first instance fulfil this 
ambiguous task, not without success when measured in terms of the diffuse 
support of the community at large, by mapping an environment which is 
effectively controlled by court actions (cf figure 3 - effective relevant 
environment) and by providing, with reference to that environment, an 
administrative service which operates references to state functions rather than 
to legal functions, which operates references to social welfare rather than to 
legal professionalism, and which operates references to economic and power 
differentials rather than to the concept of justice. 

In the terms of the legal self-concept which are most clearly expressed and 
reproduced by the members of the legal profession, such an operation - 
which uses preferably political references of this kind - is a second-rate law 
or no law at all. However, our observations suggest that the very 
characteristics of "prime processing" of cases in the courts of first instance, 
with predominantly external references to different types of inspection by 
specific and diffuse law publics, outline the fundamental dilemma of legal 
communication more clearly here than the characteristics of the operations of 
the internal references in higher courts. We have argued above that this 
fundamental dilemma of legal communication is induced by a socially 
constructed design of control which gains its operative base from defining an 
intractable problem and by hiding through demonstrative activism from view 
that the design advocates, in essence, not solving the problem as the solution 
of the problem. Even if, as must be expected, the reasons for this fundamental 
dilemma of legal communication are obscure for the people who operate in 
courts, it is acutely felt by them: 

(1B-04) You probably never really achieve a complete, correct set of 
laws which will be the totally defi t ive way. All you can say is keep 
pressures one way or the other and hoping that the form of 
government, the form of public service, the form of all things which 
input into it will ultimately come up with the best solution possible in 
those circumstances. 

(1B-17) Perhaps you are actually looking for some other answers. In 
other words you don't strictly rely on the law. These are social type 
problems and perhaps there are no agencies set up to deal with those 
kinds of problems. 

(2B-04) It (the law) tries to treat everyone equally but in fact no-one is 
treated equally. There is no malice involved, it is just so difficult to 
design a system to treat everyone equally... 

(2s-03) Well, it's very hard. Basically. we have loopholes in 
everything we do. I mean, basically the way the system is set up, it is 
supposed to be based on justice and I think sometimes, there are 
problems that there is just no way for this system to solve. This is just 
the way the system is as it is. 
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(2T-02) Well, you have got to have law, you can't really have no law. 
There's not enough of it. There's not enough courts, there's not 
enough magistrates. It's just not adequate, that's all. 

Courts of first instance can absorb these kinds of dilemmatic issues by 
busying themselves with the speedy running of instant justice with reference 
to the environment that is effectively and highly selectively mapped by them. 

(5G-02) Perhaps you would say in theory that the rules should not be 
broken. But to look at it in practice would be a different thing ... the old 
adage of rules are meant to be broken comes into it. I think that the law 
has to administer the rules and look at each case on its 
merits ... mitigating circumstances and factors. 

We have used the concept of acratic actions to identify this organisational 
activism of courts in producing a reliable environment and one which can be 
kept under control. This activism, by not "resolving" anything, puts the 
"revolving doors" of the courts in faster and perpetual motion. At the same 
time, this activism of courts of first instance desensitises legal communication 
(the legal system) effectively against any notions of deficiency. Clearly the 
administrative mode of court operations arrived at in this fashion is, under the 
given circumstances, the best answer which courts of first instance have to the 
legally self-produced challenge to provide law, order and justice. In respect to 
this stance of administrative realism in their "gate-keeper" function, they 
contrast favourably with the higher courts which rely more heavily on the 
operation of internal legal references. However, also speedy administration of 
justice and visible legal action in courts is only a solution of sorts. All the 
evidence we have as to its effectiveness shows only the peculiar quality of the 
fundamentally residual position of law in society: nothing works without law, 
but even with law things do not work so well either.78 

78 Luhmann, N, "Zwei Seiten des Rechtsstaats"(l988)[Genn: The two sides of the lule of 
law] Conflici andlntegmtion: Comparative Low in the World Today, 493-506 at 499. 




