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1 
The Solicitor-General 
and the Constitution 

A constitution does not work itself; it has to be worked by men [and women] . 
Ivor Jennings ( 1959) 1 

I. The Working Constitution 

The study of the Solicitor-General undertaken in this book is underpinned by a 
broader objective: to seek a better understanding of the 'worki ng',2 or 'complete',3 

form of constitutional systems. Arguably, the study of constitutional law has 
been excessively focused upon the constituting document (where one exists) and 
judicial interpretation of it.4 At times it appears that constitutional law is coex
tensive with the constitutional text and judicial doctrine. But myopic focus upon 
these institutions is 'hopelessly misdescriptive'5 and has led to the undervaluing, 
and therefore the understudying, of other key constitutional institutions. Because 
of Australia's Westminster heritage, there is a wide acceptance that its constitu
tion transcends the text and judicial pronouncements to include those political 
understandings and rules of practice known as constitutional conventions. Once 
conventions are accepted as fundamental facets of our constitutional system, it is 
clear that the focus on text and judicial in terpretation is insufficient. The necessity 
arises fo r a broader definition of the Constitution. 

1 1 knnings, The law t111d 1/1c Co11s1i1111io11 (Uni,•e rsity of London Press, 5th edn, 1959) 82. That 
Jennings had referred only to men is telling. In Austra lia, only two female Solicitors-General have 
been appointed: Mary Gaudron as Solicitor-General of New South Wales in 1981 and Pamela Tate as 
Solicitor-General of Victoria in 2003. 

2 This is the terminology preferred by Karl Llewellyn: K Llewell)'ll, 'The Constitution as Institution' 
( 1934) 34 Col11111!1it1 Lmv Review I, 6. 

3 This is the terminology introduced by Matthew Palmer: see, eg, MSR Palmer, 'Using Const itu
tiona l Realism to Identify the Complete Consti tution: Lessons from an Unwritten Constitution' (2006) 
54 The Amerirnn /011rnal of <.:0111pt1rntive Lmv 587. 

'
1 Llewellyn referred to this as 'orthodox constitu tional theory': Llewellyn, above n 2, 3-4. See also 

R Posner, Frontiers of Legal T/1eory (Harvard University Press, 2001) 18. ln the Australian context, this 
focus has also been identified: see,eg, I McMillan, ' Rethinking the Separation of Powers' (2010) 38 Federal 
Law Rcvicw423; I McMillan, 'The Ombudsman and the Ru le of Law' (2006) 44 1\/1\L For11111 I. 

5 Llewellyn, above n 2, 4. 
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Martin Loughlin proposed that 'public law' must include those other mech
anisms beyond the constitutional text that facilitate the governance of a com
munity: 'The assemblage of rules, principles, canons, maxims, customs, usages, 
and manners that condition, sustain and regulate the activity of governing.'6 

Loughlin's definition introduces the possibility of a second definition of the 
Constitutio n, one that includes no t simply rules but also their 11sage.7 Loughlin 
further argued that public law scholarship ought first to explore this usage before 
drawing conclusions about the nature of the law behind it.8 

For Karl Llewellyn , a legal institution is ' in first instance a set of ways ofliving and 
doing. It is not, in first instance, a matter of words or rules.'9 Drawing extensively 
on Llewellyn's work, Matthew Palmer introduced the concept of 'constitutio nal 
realism': to understand the 'complete' constitution, Palmer suggested that we 
must understand 'what factors affect the exercise of power and how: 10 Similarly, 
Mark Tush net referred to 'constitutional orders' o r ' regimes' rather than constitu
tions, meaning 'a reasonably stable set of institutions through which a nation's 
fundamental decisions are made over a sustained period, and the principles that 
guide those decisions'.11 Tush net also postulated that a constitutio nal order will be 
constructed and transformed over time.12 At any moment, a constitutional o rder 
contains residues of the past and hints of the future. 

In Australia and elsewhere, there is a normative expectation that those in 
government will act legally, constrained by the limitatio ns placed o n them by the 
law. This is the fu ndamental tenet of the rule of law, and reflects an embedded 
norm of constitutionalism. It is this tenet that places o n the Executive an obli
gation to first interpret, and then obey, the law. In a system that operates under 
the separation o f powers, many see the task of interpreting the law as it limits 
government power as residing with the Judiciary. 13 T his is, in the last instance, 
unden iably correct: the existence of an independent judicial branch is one of the 

6 M Loughlin, Tire Idea of Public Law (Oxford University Press, 2003) 115. See also M Loughlin, 
Fo1111d111io11s of P11blic Law (Oxford University Press, 2010) 11. 

7 See also MJ Dctmold, Tire A11s1ralia11 Co111111omvcalrlr: A F1111da111c111al t\11alysis of its Co11srit11tio11 
(Law Book Co, 1985) 5; S Ralnapala, t\11stmlia11 Co11stir11riom1I Lo11·: Fo1111do1io11s tmd Tlreory (Oxford 
University Press, 2007) 4. 

8 Loughlin, Tire Idea of P11blic Law, above n 6, 44. 
9 LleweUyn, above n 2, 17. Sec also KN Llewellp1, Tire Bramble 811slr: Tire Classic Lccr11rcs 011 tire [,aw 

t111d Law School (Oxford University Press, 1930, 1960 reprin t) 4, 7, 16, 79; KN Llewellyn, Tire Tlrcory of 
Rules ( Uniw rsity of Chicago Press, 2011 ) 63. 

10 MSR Palmer, 'What is New Zealand's Conslitution and \Vho Interprets It? Constitutional Realism 
and the Importance of Public Office-Holders' ( 2006) 17 />11/1/ic Law Rcvicll' 133, 134. See also Palmer, 
above n 3, 589. 

11 M Tush net, A Nell' Consrir111io11al Order (Prince1on Universil)' Press, 2003) I. 
I~ ibid, 2. 
I ) The famous pronouncement of Marshall CJ in Mar/111ry v 1"1adiso11 ( 1803) I Cranch 137, 177, 

that ' lilt is, emphaticall)', the province and duty of the judicial department to Sa)' what the law is', 
while not expressl)' adopted b)' the Australian framers, has been embraced by the Court as 'axiomatic' 
(A11srralia11 Co1111111111is1 Party v Co111111011wealrlr ( 1951 ) 83 CLR I, 262 (l'uUagar I)). See also McMillan, 
'The Ombudsman and the Ruic of Law', above n 4, I. 
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bulwarks on which governance under the rule of law rests. The perception of 
the 'great powers'14 of the Judiciary has meant that there is much concern over, 
and therefore consideration of, this institution's independence and impartiality.15 

However, if interpretation were left only to the Judiciary, constitutional systems 
would have stalled at their inception. 'After-the- fact' judicial review alone does not 
explain how constitutionalism is achieved. 16 

Thomas Hobbes observed that '[a]ll laws, written, and unwritten, have need 
of lnterpretation'.'7 Words consistently prove to be imperfect vehicles to convey 
unambiguous meaning, and this is particularly the case with those words that 
form part of a constitutional text, forged from political compromise.18 If the 
court has not considered (or in rare instances, cannot consider) a question of 
interpretation, the words of the Constitution and other laws must still be given 
meaning. Those with the mandate of administering and implementing the Con
stitution and the laws have been bestowed with a constant task of interpretation 
and adjudication. 19 Often the Executive receives no guidance from the courts in 
this endeavour. Sanford Levinson explained: 

Because courts can view only a very small percentage o f official acts, it is crucial to the 
maintenance of a constitutional order that individuals believe themselves obligated to 
be conscientious adjudicators even in the absence of coercive constraints provided by 
courts. io 

Further, according to David Luban there is still 'indeterminacy in legal doctrine' 
with which administrators must grapple despite courts' assistance in the 
interpretation of statutes.21 Sometimes judicial attempts to inject clarity into 
statutory language can result in further ambiguity. Similarly, indeterminacy will 
often plague common law doctrines. To understand how our Constitution and 
laws are practised, it is necessary to study and understand many more institutions 
in the system than simply the Judiciary.22 

14 Sir Ninian Stephen. 'Southey Memorial Lecture 1981: Judicial Independence-A Fragile Bastion' 
( 1982) 13 Melbo11me U11iversit)' Lmv Review 334, 338. 

i ; This has led lO detailed a11;1lysis of the st ructural and other mechanisms that exist to protect these 
tra its. Judicia lly, this concern was evident from the inception of t he Commonwealth and has continued 
in its Chapter Ill jurisprudence. 

16 DE Johnsen, ' Faithfull)' Executing the Laws: Internal Legal Constraints on Executive Power' 
(2007) 54 UCLA Law Review l559, 1564. 

17 T Hobbes, l,cviMhan (Penguin Books Ltd, 165 I, 1968 reprint) pl II , ch 26, 322. 
1~ D Luban, Legal Ethics mu/ H111111111 Dignity (Cambridge Universi ty Press, 2007) 196; Llewellyn, 

The Tlieory of Rules, above n 9, 42. 
19 See, cg, J Quick and R Garran, Tl1e J\nnotnted Co11s1i111rion of tl1e A11s1mli1111 Commonweti lth (Legal 

Books, 1901, 1976 reprint) 79 1; CTL Pi llard, 'The Unfulfilled Promise of the Constitution in Executive 
Hands' (2005) 103 Michigan Law Review 676, 687. 

20 S Levinson, Constitutio1111I Faith (Princeton Uniwrsity Press, 1988) 50; see also P Brest, 'The 
Conscientious Legislator's Guide to Constitutional Interpretation' ( l 975) 90 Harm rd Law l~eview 585. 

21 Luban, above n 18, 197. 
l2 Palmer, 'What is New Zealand's Constitut ion: above n 10; See also M Tushnet, ' Non-Judicial 

Review' (2003) 40 Harvard fo11mal on Legislation 453, 492 and fn 228. 



6 The Solicitor-General and the Constitution 

A. The Constitutional Role of Government Lawyers 

The central character of this book is one of the major actors in the contempo
rary Australian constitutional order: the Solicitor-General.23 Before providing an 
introduction to that specific office's role, the role of government lawyers requires 
some explanation. To apply constitutional rules (written and otherwise) the 
Executive needs assistance from those skilled in understanding the law to interpret 
them. It is the understanding of the constitutional text and judicial pronouncements 
held by public officials (elected and appointed) that guides their actions. Often, it is 
legal advice they receive that forms the basis of their understanding. Luban argued 
that 'the most significant actors are not judges, not .. . officials more generally, but 
lawyers'. 24 It is through the lawyer- client interface that 'law in books becomes the 
law in action'.25 AH Dennis claimed that the government lawyer constitutes 'a link 
between the law and the Executive'.26 Similarly, Cornell Clayton observed: 

Today, most government actio n takes place in a twilight zone that exists between what 
the clear commands o f law authorize and what they prohibit. Within this zone, custo m, 
convention, professio nal norms, and institutio nal cultures merge to authorize and 
constrain discretionar y cond uct. It is the work of government attorneys, ... to con
struct and define these informal understandings and to assist their political superiors in 
navigating through them.27 

Coniprehen$iOri of a working constitution therefore requires considered study of 
those actors who guide the conduct of government officials by providing them 
with an understanding of the constitutional text, other laws and judicial pro
nouncements. It is the offi cials' understanding, combined with their conduct, that 
eventually becomes accepted as constitutional convention, particularly in light of 
the requirement for normative-based practice.28 The advice of government lawyers 
assists in keeping governments within the law, and also facilitates the adaptatio n of 
legal frameworks in a climate of evolving social needs and political ideas. 29 

Government lawyers are key components in achieving constitutionaJism.30 They 
can act as guards against tyranny and abuse within government. Indeed, in many 

2l In 1964, the seminal work on the English Law Officers said rhey comprised ' inregrnl parts of our 
constitution': JLJ Edwards, The law Officers of the Crow11: A S111dy of t/1e Offices of the Attomey-Ge11eral 
1111d Solicitor-Gc11eral of £ugla11d with an 1\cco1111t of the Office of the Oirector of Public Prosecutions of 
E11gla11d (Sweet & .Maxwell, 1964) 11. 

2~ Luban, above n 18, 13 1. See also ibid, 140. 
15 ibid. 
1~ AH Dennis, 'The Official Lawyers' Place in the Constitution' ( l925) 41 Lmv Quarterly fkvicw 378, 

379. See also ibid, 380. 
17 CW Clayton, ' Introduction: Politics and rhe Legal Bureaucracy' in CW Clayton (ed), Govcr11111e111 

lawyers: Tlie Federal Legal B11rcm1cracy1111d Presidential Politics (University Press of Kansas, 1995} l, l3. 
?~ Jennings, above n I, 135. 
29 See, in the context of conventions, ibid, IOI. 
.lO American scholarship has recognised rhe idea that a significant part is played by non-judicial 

aClors (including government kgal officers) in the opera tion of the Const itution, and rherc has been 
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unstable fledgling democracies, government legal officers are quickly targeted by 
those leading revolutionary coups, or despotic leaders.31 It is the rule of law and 
the striving for constitutionalism that serves to explain and provide the rationale 
for the constitutional role of government legal officers, including in Australia the 
primary legal officer, the Solicitor-General.32 

II. The Australian Solicitor-General 

Across the Australian jurisdictions, the Solicitor-General provides legal advice 
to the Executive on significant constitutional and public law matters, and other
wise legally or politically important issues. The Solicitor-General also defends the 
position of the government in the superior courts, including the High Court of 
Australia. The office is a relatively modern statutory one, with roots in the antiquity 
of the English Law Officers (the Attorney-General and the Solicitor-General). The 
contemporary Australian Solicito r-General is a constitutional specialist, although 
this has not always been the case. 

Today, the role of Solicitor-General is ce11tml to the regulation of public power 
in every Australian jurisdiction. While the function of day-to-day legal adviser to 
the government is filled by a vast number of legal professionals both within and 
outside government, at the apex of these sits the Solicitor-General. Subject only to 
a future contrary judicial ruling, the office provides the fi nal word on significa nt 
legal questions within the Executive. In a system of separation of powers between 
the federal Judiciary and the Executive, the office also provides an important con
duit between these branches. It is the combination of these functions that makes 
the Solicitor-General unique among statutory officeholders in Australia. The 
office both ensures the integrity of the exercise of government power by actors 
within government, and defends the exercise of govern ment power from external 
legal challenge. The Solicitor-General is, then, an important link in the chain 
between simply having rules and achieving effective constitutional ism. And yet the 
role of the Solicitor-General in Australia's constitutional system has gone largely 

increasingly concerted stud)' of these actors. See, eg, Tushnet, above n 22; M Tushnet, Taki11g the 
Co11sti111rio11 away from the Courts (Princeton University Press, 1999); Pil lard, above n 19; MJ Gerhardt, 
' Non-Judicial Precedent' (2006) 61 (3) Vanderbilt Law Review 7 13; MJ Gerhardt, T/1c Power of Preccde11f 
(Oxford University Press, 2011 } ch 4. 

31 See, eg, the analysis of the coup in Fij i of December 2006 in P Larmour, Guarding rhc G11ardim1s: 
Acco11mabilirya11d A11ticorr11prio11 in Fiji's Clea1111p Cnmpaig11, Pacific Island Pol icy 4 (Honolulu, East
West Centre, 2008) and of the government of Primt' Minister Manasseh Sogavare in the Solomon islands 
in C Moore, ' Unchartered Pacific Waters: The Soloman Islands Constitution and the Go,'crnment of 
Prime Minister Manassah Sogavarc' (2008} 6(2} History Compass 488, 498. 

32 B Selway, Tl1c Co11srir11tio11 o[So11tli Australia (Federation Press, 1997) ii i. 
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unstudied.33 The role of lawyers in government has been d iscussed more generally 
in some Australia n literature, although the scholarship is still relatively sparse.34 

There have been some, largely historical, pieces writ ten on the Solicitor-General.35 

There are also some brief sketches of the positio n outlined in speeches delivered, 
or papers written, by officeholders.36 These accounts provide a generally uncri tical 
description of the office, ofte n peppered with interesting anecdotes, rather than 
offering any robust analysis of it. This, of course, is understandable. Officehold
ers must be cognisant of the need to maintain the integrity and independence 
of the office. Detailed consideration in general constitutional texts is also lack
ing, often overlooked in the abundance of analysis of the constitutional docu
ments and judicial interpretations. State constitutional texts, which have tended 
to focus more on the workings of government and the exercise of public power 
than their federal counterparts, give some consideration to the role.37 In the 1980s 
two volumes of selected opinions from the (Conunonwealth ) Attorney-General, 
Solicitor-General and Attorney-General's Department were compiled,38 providing 

H A similar conclusion \"3> reach<d in a surwy of rhe Australian pos111on conducred in 
C Goff-Gray, 'The Solicitor-General in Conu.>xt: A Tri-Jurisdictional Srudy' (20 It ) 23 8o11tf lnw Re1•iew 
48, 82-83. Nore th< recent publication of G Appleby, P Ker1.er and J Willi~ms (eds}, Public Sc111i11e/;: 
ti Cm11pt1mti>'c A1111lysis of Arwmli1111 Solicitors-Gcm:ml (Ashgarc Publbhing, 2014), and the contribu
rions conraincd rhcrcin. 

J i Three works st3nd out: L Curtis and G Kohs, 'Th~ Roi~ of the Cowrnment (.3wyer in 1he Protec
tion of Citizens' Righ ts' ( 1975) 49 i\ustralion lnw Jormrul 335: M Scxron and LW Maher, "nrc I.ego/ 
Mystique: Tire Role of IA11ycrs in A11stralin11 Socictr (1\ngus & Robertson Publishers, 1982) ch 6; and 
B Selway, 'The Duties of Lawyers Acring for Govemml'n t' ( 1999) 10 1'11/Jlic I.nil' Review 114. 

15 K Mason,'The Office of Solicitor General for New Sourh Wales' (Aurumn 1988) !Jar Nnvs 22; MG 
Sexton, 'The Role of the Solici tor General' in G Lindsay (cd), No i\frrc Mc111t/1pim·: Scrm111s of All, \'<:t of 
None ( LcxisNcxis Buuerworths, 2002) 86; T Kass, A Brief 1-limiry of th<' lltwmcy-Gc11cm/'s Departmcm 
(1\t1orncy-General's Department, 1996). See also Solicitor·Gc11cml "\Vy/de ( 19,15) 46 SR (NSW) 83, 
9 1-92 (Jordan CJ); Crown La'"• br Nly Opi11io11: The Nistory if (,'rr111·11 l.mv Q11cc11s/1111d 1859- 2009 
(Department of Justice and Attorney-General, 2009). Jl.J Edward;, Tire 1\rr11mcy Gc11crnl, Politics 
mid the />11/J/ic lllttrest (Sweet & Maxwell, 198·!) 367-88, also provided a brief and la rgely historical 
description of the Austra lian Law Officers. More recently sec K Mason, '/\spccrs of the History of the 
Solicitor-<.;enera l in Australia' in i\ppkby, Keyzer and Williams (eds), above n 33, 23; and G Appleby, 
'The Evolut ion of a Public Sentinel: i\ustralia's Solicitor-Gencr.iJ (2012) 63(3) Norrlrcrrr lrela11d l,egnl 
Qr111rtcrlr 397, which contains much of the research rliat has informed ch J of rhis hook. 

16 See, <'g. P Tare, 'The Rolt: of the Solicitor-General for Vicroria' (Speech Ddiwrc:d al the Uniwrsity 
of t\ldbourne, 12 November 2003); R Meadows, "'Perhaps the Most to Be Desired"' The Role of the 
Solicitor-General in Western Australia' (Paper presented at rhe Wc$tern Australia Bar Association 
C.:onferencc, Perth, 2009); Se.'ttOa, 'The Role of the Solicitor (jcnc:ral ', Jbow n 35; G Griffith, 'Solicirors
(jeneral' in M Coper, T Black.shield and G Williams (eds), Oxf11rd C.(m1p1mio11 to tire High Court of 
J\ustrnlin (O~ford Unh·ersity Prt'5S, 2001, 2007 onlint· edirion); I Gleeson. Tlrr Role of tire Solicitor
Gc11cral (Speech to Seven Wenrworth Chambers, 2i February 20 t 4 ). There is also some discussion 
in memoirs, papers and interviews of former officeholders and tributes to them. See, eg. RR Garran, 
Pmsp.·r tire Commomvealt/1 (Angus and Robertson, 1958); National Ubrar}' of /\u~tralia, ' Papers of Sir 
Maurice Brers' ( 1975-99); D Connell. Interview wi th t\13urice ll)'er~ (Law in Australian Society Oral 
Hi rory Project, 10 January 1997). 

)I Sec, eg,A T\\'omcy, The Co11srirutio11ofNcw511111/r \\'i-llcs (Fcdcrarion l're>S, 2()().1 ) 714-15; ll Selwar, 
Tire Constitution of So11tlr Austral in (Federation Pres~. 1997) 81. 156-5 7; G 13ylor. 111c Ccmstiwtio11 of 
Victorin (Federation Press, 2006) 187-89. 

)~ P llrazil, Opi11io11s of Attorneys-Ge11cml of tire Commo11wc11lth of A11stmli11. witlr npitrio11s 
of Soliciwrs·Ccneml <111d the J\ttomq-Gn1cm/'s Dcpnrrmrnt; l'ol11mc I (1901- 1914) (Australian 
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a valuable insight into the breadth of the advisory func tion of the federal office in 
the early twentieth century.39 A third volume was published in 2013,41> and in 20 15 
there was a further digital release,4 1 extending the published range of opinions 
from 190 I to 1950. Later opinions lie in archival storage, contemporaneous public 
release by govern ments being the exception rather than the norm.42 

Many reasons exist for the lack of analytical, or gencralised ,"i3 study of the 
Australian Solicitor-General. Consistent with the narrow focus of orthodox con
stitutional study upon the role, independence and doctrinal reasoning of the 
courts,44 the opinions of government legal advisers have been largely overlooked. 
There is greater difficulty in accessing Solicitor-General opinions compared wit11 
publicly accessible judicial decisions, although they arc gradually released under 
archival requirements, and some are voluntarily released by the government 
contemporaneously. Nonetheless, for the most part. they stand unscrutinised;15 

either for their legal reasoning or as part of a broader analysis of the office's 
involvement in the government system.46 

Government Publishing Service, 198 t ): P Bra:iil, Opi11io11s of A11or11qs·Cic11cml nf tltc Co1111110111•-rnlrlt 
of Armmlia, witlt opiriio11s of Solicitors-Ce11eral a11d tlu: Attomcy-Cc11eral"s Dcpar1111e111: Volume 2 
( 1914-23) (Austrnlian (;ovemment Publishing Service, 1988). 

19 John Farquharson. Interview \\ith Pat Brazil {Lll'" in Australian Socicly Oral History Projec1, 
12 and 26 September, 16 October 1995 and 27 February and 20 March 1997) 12- 1 ·l. 

40 Opi11it>11s of J\11omeys-Gc11eml of 1l1e Cm1111101Ml!a/1l1 of J\ustmlill. 111itl1 opi11ill115 of Snlicitors
<.ic11cml a11d the A11omcy-Gc11eml's Departmcnr: Volume J (1923-19-15) (Aus1ra lian liovcrnmem 
Solici1ors. 20U). 

11 Opi11iom af A11omcys-Gc11cml of tire Co111111011wcnltl1 of Aus1mli11, with 11pi11iti11.< of Soliritors· 
Gcncml 011d rite t\11omcr·Ge11eml's Depar1111c111: \'cilumc J (/9'16-1950) (2015). available onlinc at 
< h 11 p://legalopi n ion s.ags.gov.a u>. 

12 For example, the release of 1he Solici1or-Gcncral's advice after 1hc d ismissal of Prime Minister 
Whi1l.1m in 1975: Opinion from Kep Enderby and Maurice Uycrs, 4 November 1975; 1hc tabl ing of 
advice 10 Parliament during the con1roversy over whether 1he ac1ions of fus1icc Murphy were suffic ien t 
10 jus1ify rcmov.11: E Campbell and HP Le..:, The Ausrmlir111 /udici1ir)' (Cambridge University Press, 
200 I) 102-03; and mo re recent releases, eg, Letter of advice from Stephen Gagder SC, In tire Matter of 
rite Of)icc of the Spcukcr of the House of Rcpresc11tntives, 22 Scplcmb~·r 20 10. 

-u In the sense of going beyond the individual recollections or dc~crip1ions by officeholders. 
·11 Sec also IL Pierce, lnsidc tlte 1Waso11 Court Rc1•ol111io11: Tiu: High Court cif Australia Tm11sfomrcd 

(Carolina Academic Press, 2006) 15; R Gray. The Co11sti111tio11al /11rispmdc11n: uf tire High Court of 
t\1mrali11: Th~ Dixon, Mason and Gleeson Ems (Presidian lt-gJI l'uhlicJrions. 2008) 4; C SaunJer>, 
'Ora1ion: Sir Daryl Dawson' ( 1998) 20 Adelaide law Review I, 7; I Wil liams, 'The Australian Constitu
lion and 1he Challenge ofTh.:ory' in C Sampford and T Round (eds), Bcymrtl the Republic: Mecti11g the 
Clobtil Cltallc11gcs to Co11stiwtio11alis111 (Federation Press, 200t ) 119, 119. 

" Although Solicitor-General advic.:s released more recent!)' (2009-13) have been subject<•d to some 
scrutin)'. See, cg, critiques in Memorandum of Advice from Peter Hanks QC. Debbie: l\lortimcr SC, 
A.sociJh! Professor Kristen Walker and Graeme Hill , 011 tire /11stid<1bilit)'of Social mrd Eco110111ir Rights 
under a Co1111110111wal1/r H11111t111 Rights Act, 8 December 2009; AuMralian Capua I Territory Economic, 
Social and Cuhurnl Rights Research Project, "Final Report' {Aus1ralian National Uniwrsity, Sepwmbcr 
2010), 132-33; J Allan, "Stephen Gageler 100 risk-a,·erse in his advice on Nauru op1ion', 1"/rt" Amtmlia11 
(Sydney) ( 16 September 2011 ), available at <hup:/f\\'\v·\\l.thcaus1ralian.com.au/busincs.vlegal-nffuirs/ 
stcphen-gageler·too· risk-averse-in-his-ad\•ice-on-nauru-opl ion/s1ory-c6frg97x-1216 I J82 I 13U>; 
A T\\lomey, 'AJvice 10 the Governor-General on the Appointmenl of Kevin Rudd as Prime Minister' 
(lOJ.I ) 24 Public law Review 289. 

1~ Similar observations have been made in the Bri1ish co111ex1. see KA Kyriakidt:., 'Tht' Advisory 
Func1iom of 1hc Anorney-Gencral" (2003) I Hcrtford$/1irc law )mmml 73. 
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There is also a difficulty because the study of the role of Solicitor-General strad
dles the disciplines of both law and political science:'7 In America, much of the 
literature on government lawyers has come from polilical scienlists. In Australia, 
however, political scientists have generally left 1hc s1udy of the law and the courts 
to the lawyers.48 Political scientists have even observed that general study of the 
working of the executive system of government in Australia is slim, lacking in 
original fieldwork and devoid of theory.49 

In Britain and America, much of the scholarship on the Law Officers was 
generated after public outcry over overt polilical interference with officeholders. 
ln contrast, in Australia there have been no significanl public scandals raising 
allegations that Solicitors-General have failed to fulfil 1he appropriate or desir
able functions of the office.so There has 1herefore been little sustained impetus 
for the dedicated study of the office in Australia. Even the Solicitor-General's role 
in the highly controversial dismissal of Prime Minister Gough Whitlam by the 
Governor-General in 1975 was given only passing attention.st overshadowed by 
1he events themselves and other difficult constitutional questions they raised. On 
occasion there have been concerns voiced in Parliament about 1he independence, 
accountabili ty and integrity of the office, but in the absence of significant media or 
public interest, Solicitors-General have been left to perform the office's fundamen
tal tasks within the government structure subject to little public understanding, 
scrutiny or consternation. 

Historically, the Austral ian Attorney-General has received much greater 
attention than the Solicitor-General. The Altorney-Gcncral's role was firmly 

17 CW Clayton, ' Introduction: Poli tics and the Legal Uurcaucracy' in CW Clayton (ed), Govcr11111c11r 
Lmv}'Cr~: Tire Federal Legal /J11rcn11cmc}'1111d Prcsidcuti11/ l'1Jlitics (University Press of Kansas, 1995) I, 21. 
Sec also simi lar comments in relation to the somewhat similar position in England of the Lord Chan
cdlor: G Gee, 'What arc Lord Chancellors For?' (20 14] Public Lmv 11 . 

•K Pil·rce, above n 44, 15; B Ga lligan, Politic; of tire J-/iglr Cu11rt: A Srwl}' of rlrc J11dici11I /Jm11c/1 of 
Govemmcnr i11 A11stmli11 (University of Queensland Press, 1987) 3. 

1• P Weller, 'l nvest igating Power at the Centre of Government Surwying Re.card1 on the Australian 
Executive' (2005) <YI A11stmlia11 ]011mal of Public Ad111i11istratio11 35; RAW Rhodes and J Wanna, 'The 
Core Executive' in RAW Rhodes {ed), 7711: /\11strnlin11 St 11tl>' of Politics (Palgraw Macmillan, 2009) 119. 
Note. howt'Ver, recent empirical contributions on the roll.' of minbtcrial advisers: RAW Rhodes and 
A Tiernan, Le.<so11s i11 Govemi11g: A Profile of Prime 1"1i11istcr!! Cl1icfs of Staff (Mdbourne University 
Pr.:ss. 2014); RAW Rhodes and A Tiernan, The Cilllek<"epers: LL'SSOll> From Prime Ministers' Chief ofSraff 
(Melbourne Univc:rsit1• Press, 2014). 

"'1 There have bee~ small-scale scandals that have gc:nL•rated localised interest. ~lanr of these arc 
canvassed in the remainder of the book. Attention has materialised mostly in parliamentary debate, 
with onl)' limitc:d media coverage. This has been negligibk compared to the public outcry following 
the release of the 'Tonure '.'.-lemos· in the United Statc:s, or the rc\'dations of the pressure placed on the 
English Auorney-General in relation to the Iraq War advice. 

51 Set', cg. Interview of Robert Ellicott by Kd Richard>, AM Brontlc11st, 17 Nowmbcr 1975. At the 
State (e,-el there has been some discussion of the Solicitor·G~ncral's role in these circumstancc:s: 
Twomey. above n J7, 635; A Twomey, 'The Governor-Gcncr.il's Role in the Formation of Government 
in a Hung Parliament' (20 1 t) 22 Public lnw Review 52, 60; M Sexton. 'The Role of Solicitors-General 
in Advising the Holders of Vice Regal Officers' in Appleby, Kerz~er and Williams (eds), abo"c n 33, 91; 
A Twomey. 'Advice to Vice-Regal Officers by Crown Law Officers and Other> (2015) 26 P11/.Jlic l.nw 
Rel'icw 193. 
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thrust into the public spotlight in the 1990s,52 and it was in this period that the 
predominance of scholarly debate over the role emerged. Comments of the then 
Shadow Attorney-General, Daryl Williams, that any conven tion that the office 
acted independently of tl1e political Executive in Australia was 'erroneous or a l 

least eroded ', sparked the debate.53 He highlighted t·he departure of Australia 
from the British traditions.54 Additional comments made by Williams doubting 
the Attorney-General's constitutional duty to defend the courts from political 
attacks55 ca used outcry among the Judiciary and its supporters.56 

Scholars clambered aboard the brewing controversy, and interest developed 
regarding the balance that is, or ought to be, struck in the Australian legal 
paradigm between the office's obligations to politics, law and the public interest.57 

Divisions were most evident over whether Australia had accepted, or ought to 

51 Ahhough nore commentary on it in Queensland eJrlier: Commi~ion of Inquiry into Possible 
llkgJl Activitiei and Associated Police Misconduct, 'Report of a C.:ommission of Inquiry Pursuant to 
Order< in Council (w l'itzgerald Reportp}' (1989) 138. See also EkctorJI and Administmiw Revio.>w 
Commi~ion, 'Report on Review of the Independence of the Attorney-General' ( 1993). 

" D Willian15, 'Who Speab for the Courts?' ( 1994 ) Al/A 183. 192 . 
... ibid, 191-92. 
'~ ibid; D Williams, 'The Role of the Attorney-General' (2002) I J Public [,all' Rl'vii:iv 252. Australia 

ha. ncwr had an office of Lord Chancellor, and it was generally con~idcred that thc rokof def.·nding the 
ludiciary's independence in Lhe Australian constitutional arrangements fell on the Attorney-General. 
~ cc G Brennan, 'The Staie of the )udic31ure Addr~ss' ( P3p~r pr~scn1cd nt the 30th Australinn Legal 

Co1wention. Melbourne, 19 September 1997) 30; A Mason, 'No Place in a Modern Democratic Societ)' 
for a Supine Judiciary' ( 1997) 35( 11 ) l.nivSocicty )oumal 51. 

~1 Sec. eg, l; Carney, 'Comment-The Role of the Attorney-(;cnernl' ( 1997) 9 /fond l.mv Rc1•icw I; 
a conference was held in Melbourne on the Attorney-l;eneral's role, nnd many of the pi.1pers were sub
sequen tly published: II Selway, 'The Different Role of :111 Austr.1lian A11omcy·Gcnernl' (2002) 13 Public 
l.11111 Rcviciv 263; R McColl. 'Reflections on the Role of the Attornq·Gencral' (2003) 14 Public Lmv 
Ucvfow 20; T Abl.io11 , 'Reflec tions on the Role of the Attorney-General' (2002) 13 [>11blic f ,t1w lkvil'w 
273. Sec also B Hcrnghty, 'Defender of rhc Faith? The Role of the t\11orncy-General in Defending 
the High Court' (2002) 28(2) lvfo1ms/1 1.niv Review 209; D Bennett, 'Thi: Roles and Fnncrions of the 
At iorncy-Gcncral of the Commonwealth' (2002) 23 A11s1mlit111 liar lkvicw 61; A McCarthy, 'The Evo
h11ion of the Role of the A Horney-General' (200-1 ) 11 (4) Mtmloclt U11iv;:r$ity £/ccrro11ic }011mal of 
I 1111• 30; C Mantziaris, 'The Federal Division of Public Interest Suits b)' an A11orn1:y-Gencntl' (2004) 
25 t\tlclaidc Law Rc1frw 211 ; G Griffith, 'The Office of Altorncr General in New South Wales' (2007) 
11 Legal History 79; F Hanlon, An A11nlysis of tire Office of t\tlomq Gr11cml in J\11stmlit1 t111tl Direc
tiom for 1/1c Fu111rc (PhD, Uniwrsity of Melbourne, 2007); F Hanlon, 'Death of the Rule of Law? 
The i\1torncy General-First Law OHicer of the Cro1vn, Political Guardian of the Ruh: of La"'• or 
just Anorha Politician?-An Historical Assessment of the OHice in Australi.1 and Dire<tions for the 
Future' (Paper pn:sented at the Twelfth Annual Public Law Weeken<i, National Mmcurn of Australia, 
Canberra, 9-10 November 2007); P Keyzer, Ope11 Ca11stit11tio1111/ Courts (Federation Pres.~. 20 IO) ch 4. 
The scholar!)• literature hJs been supplemented by the views of officeholdc:rs: see, '11· LI King, 'The 
Attorney-lieneral, Politics and the Judiciary' (2000) 74 t\us1rolim1 l.nw }011rr111/ 444; B Debus, 'i\lain· 
taining the Rule of La"~ The Role of the Attorney General' (Winter 2006) Bar r\'cws 5; J liatzistergos, 
'Thi: evolving office of the Ne"' South Wales :\ttorner General' (2012) 86 t\11s1mlit111 /,t1w }011ma/ 197. 
And also a number of gm·ernment-commissioned reports during the 1990> that irwestigated the pro· 
vision of k-gnl services to government in the context of the int.:r-go"crnmental commitment to the 
National Competition Policy: see, eg. B Logan. D Wicks and S Skehill, Rt'port of tltc Review of 1/1c 
i \l/omcy·Ge11crn/'s Legal Prncricc (March 1997); M Byers and r-1 (iill. 'Review of Legal Services to 
Government' (New South Wales Attorney General's Departnwnt, 1993). The reports hn,·e been drawn 
on i11 ac.1dcmic works, but the material they contain is generally informative about, rather than cri tical 
of, 1hc Attorney-General's role. 
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accept, a doctrine of independent judgement (that is, whether the Attorney
General's legal and public interest functions ought to be carried out independently 
from the Cabinet).58 Bradley Selway confronted two fundamental differences 
between the English Attorney-General and the office that has developed in 
Australia, noti11g, first, the Australian office's intimate involvement with Cabinet 
and, secondly, the office's responsibility for and control of the provision of legal 
services to the 1Vhole of govem111e11t. While sacrificing some independence from 
politics, Selway argued that the Australian office's advantage lies in a more engaged 
and influential Attorney-General, capable of monitoring and ensuring compli
ance with the rule of law.59 A number of academics noted the vague definition 
of the role in Australia. Ben Heraghty observed that the nature of the office in 
Australia is ' left open to wide interpretation and is therefore interpreted by the 
particular officeholders themselves'.00 

Australian academic scholarship on the role of the Attorney-General can be 
broadly described as reactive and focused upon the influence of the senior Law 
Officer's political position on the office's other functions, particularly the exercise 
of prosecutorial discretion, the conduct of public interest litigation and the defence 
of the Judiciary. Scholars have engaged in analysis of the extent to which British 
tr.iditions are of continuing relevance in Australia. 

In this conte.xt, scholars have at times also raised the question of the proper 
role of the Solicitor-General,61 but this has not developed into comprehensive 
or systematic study of the office. While much of the scholarship's focus has little 
direct relevance to the Australian Solicitor-General, it raises pertinent questions 
about how this office can negotiate the tensions between politics. the law and 
the public interest in an environment where the Attorney-General has evolved 
toward the political. The creation of the modern Solicitor-General in Australia 
was intended to defuse many of the debates surrounding the ' independence' of 
the senior Law Officer by creating an independent, non-political office lo assist 
the Attorney-General in the fulfilment of the lega l services f-unctions. The time is 
ripe for a full analysis of the Solicitor-General to consider the office's effectiveness 
in doing so. 

This book undertakes an investigation of both the history and law underpin
ning the role of the Solicitor-General, and the operation of the role in its richness, 
depth, nuance, context and complexity. It includes an analysis of the historical, 
legal, political and cultural position of the office to determine its normative 
and behavioural characteristics. The design of the project tends towards the 

s... For ex3mple. King, above n 57, 449, 451; Hanlon, All A11t1l)'sis of rl1t· Offic.: of /\/lamcy Gc11crol, 
abow n 57; contra McCoU. above n 57; G Griffith, above n 57, 98-104. 

~9 Selway, 'The Different Role of an Australian Attorney-General', abo,·c n 57, 271. See also Selway. 
'The Duties of L:l"')'crs Acting for Gowrnmem: abo,·e n 3~. 

''° 1-fcraghty, above n 57, 220. 
• 1 See, eg, Hanlon, /\11 tl11al)'sis of tlzc Office of /\rtomc)' Gwrrrzl, ubovc n 57. 249-50; Ekctoral and 

Adminis1rative Re,~ew Commission. above n 52, 14. 16- 17; Byers and liill , above n 57, ch 4; Logan, 
Wicks and Skehill, above n 57, 59. 
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transdisciplinary, although the initial analyses are delineated into historical and 
legal. The last part, however, brings these dimensions of the investigation together 
in a focused, holistic study of the Solicitor-General, drawing on several different 
sources to provide a description of its culture.62 'Culture' is a notoriously difficult 
and ambiguous concept. In this book, I draw from Clifford Geertz's explanation 
of the interpretative nature of culture: 

Believing, with Max Weber, that man is an animal suspended in webs of significance 
he himself has spun, I take culture to be those webs, and the analysis of it to be there
fore not an experimental science in search of law, but an interpretative one in search of 
meaning.63 

My analysis of the Solicitor-General's 'cultural' position therefore researches the 
practices, relationships, norms and customs that surround the office. By not only 
drawing on traditional historical and legal methodology but also undertaking a 
qualitative analysis of the views of officeholders, the book provides a portrait of 
the office in practice, rather than simply theorising the role in its abstract form. 

This book explores how individuals perform the role of Solicitor-General, and 
the extent to which that is influenced by the role perceptions of those individu
als and others who interact with the office. The book thus contains a description 
of the office's status, the 'collection of rights and duties', and also a more com
plex exploration of the role, 'the dynamic aspect of a status'.64 To understand the 
dynamic aspect of the Solicitor-General requires an examination of the 'norms, 
attitudes, contextual demands, negotiation, and the evolving definition of the 
situation' as understood by officeholders and those interacting with them.65 lt 
requires an examination of the 'actual workings of the office and the traditions 
and conventions' around it.66 Compiling a 'thick description'67 of the lived experi
ence of the Solicitor-General in this way is driven by the objective of lifting the 
veil on the true nature of an office that, through its advising and advocacy, has 
enormous potential to influence the normative framework of government. This 
orientation for the research in the book is congruent with the principles on which 
constitutional realism has been founded, with its emphasis on 'multi-causal, non 
linear, reciprocating, recursive interactions between law, the environment in which 
it works and the ideas that people have about it'.68 

(•2 J Klein, 'A Taxonomy of Interd isciplinari ty" in R Frodcman (ed) The Oxford Hand/look of llllerdis· 
ciplinarity (Oxford University Press, 2010). 

61 C Gecrtz, 'Thick Description: Toward an Interpreta tive Theory of Culture' in C Geertz (ed), 
Tiie lnterprc1atio11 ofC11l111rcs (Basic Books, 1973) 5. 

M R Linton, The Study of Man: An /111rod11c1io11 (Appleton-Century, 1936) 113-14. 
M BJ Biddle, ' Recent Development in Ro le Theory' ( 1986) 12 Annual Review of Sociology 67, 72. 
Ii<> HM Seervai, 'The Legal Profession and the State: The Place of Law Officers and Ministers of 

Justice' ( 1977) 22 /ormwl of tire Law SoL"iCI)' of Srotlm1d 265, 266. 
67 Geertz, above n 63. 
M Palmer, above n 3, 593. See also the growth of the idea of'New Lega l Realism": New Legal Realism: 

Empirical law mtd Society, avai lable at < www.newlegalrealism.org> . 
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III. The Rest of this Book 

Part I of the book commences with this chapter, introducing the office of Solici
tor-General and its role within the Australian constitutional system. Chapter two 
provides an historical and comparative base, tracing the history and literature 
from which the remaining analysis of the Australian Solicitor-General is con
ducted. Chapter two considers the generally cornp:1rable offices69 in Britain (the 
Attorney-General and the Solicitor-General of Engl:ind and Wales, which in this 
book will be referred to as the English Law Officers; Scotl:ind h:is its own Advocate
General), the United States (the Attorney-General, the Office of Solicitor-General 
(OSG) :ind the Office of Legal Counsel (OLC)) and New Ze:il:ind (the Solicitor
General).i0 It provides an extended historical introduction to the Law Officers as 
they developed in England, from which the L:iw Officers in Australia, the United 
States and New Zealand all evolved. 

In John Edwards' influential work on the English Law Officers, he raised the 
importance of comparati,·e endeavour to understanding the different aspects of, 
influences on and tensions within the Law OCficers' roles.7 1 Exploration of the 
operation of offices in Britain, the US and New Zealand provides an opportu
nity to reflect on how to understand, and perhaps impro,•e, the framework and 
fu nctioning of the offices not only in Australia, but also in these other jurisdic
tions. As with any comparative endeavour, it is fundamental to remember that 
the constitutional system in which the Solicitor-General operates is necessarily 
underpinned by the phiJosophical basis, history, traditions, values and other traits 
(political, social, legal and economic) of the particular community.71 Nonetheless, 
a compara tive endeavour is worthwhile where, as is the case for the Law Officers, 
different jurisdictions have experimented with different governmental structures 
to address many of the enduring tensions in the role. 

Pa rt II of the book turns to Australia. Chapter three develops an understanding 
of the origins of the contemporary Australian Solicitor-General and the reasons 
and theories that governed its creation. This chapter chronicles the evolution of 
the colonial position that led to the development of the modern olici tor-General 
in the States, Territories and the CommonweJlth. In chJptcr four, an analysis of 

... A rough 'functionaliry· test of compar.ibility w.i~ .irrhed m 1den11fy111g the}e offius: K Z\\-... ignt 
.ind II Kotz, l111rod11nio11 co <.,ompamcfr .. l.nw 2. T \\'c:1r trJn' Oxford Um\er.11~ Prru. 3rd nln, 
19'J8): M lushnet. 'Th<'. Possibilities of Compar.ill\'e Lon}t1tu11on.il lJw' I 1999) 108 )ii/c I.ow }011mol 
1215. 1138. 

' 0 The hvphen.ition of Anomer-General .ind Sohcitor·l1ener.il \'U1c:~ b<tween jurisdictions. lo 
Aum.ili.i .ind New Zealand. it is more commonl)· hi•ph<'.nJtt'd, wlulc: 111 rngland .ind the US II is not. 
For consistency. this book will adopt the.'. hyphen.it ion. 

"1 faiw;irds, Tl1c Actornq Genao/, 3bow n 35, 61-61. 
1i L S.iunders. 'To,.,ards a Global Constitutional Gene Pool' (200\1) ·I N111101111/ 7i1i"''"' U11frl'rsiry 

/ 111" Review I. 9-11: 0 Kahn-Freund, 'On Use.'.~ ;ind Misu~e' of Comp.1rJtive I J1v' ( 1974) 37 Modem 
/,11wRcvi1•w I. 7. 
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the legal position builds from the historical chapter, considering whether ' insights 
of history' persist, or whether the position has moved so far from its origins as to 
be a completely new office.73 With the creation of the modern statutory position, 
much of the framework that governs the office is now legislative. But to under
stand the legal position of the office requires the stark legislative provisions to 
be supplemented with professional ethicaJ obligations and residual common law 
duties of the Law Officers to tJ1e public interest. 

The description of the legal boundaries of the office provides a necessary but 
thin introduction to the office itself. The legal structures are certainly 'central to 
understanding of the present state of affairs, the exercise of power and in visions 
of possible futures'.74 However, they are necessarily limited. The South Australian 
Solicitor-General, Martin Hinton, recounted the story that after his appointment, 
and reading the legislation governing his new role, he was dismayed. He was left 
with no great guidance as to what was expected of him.75 The current federal 
Solicitor-General, Justin Gleeson, explained: 

The statute tells you what you may do and what you may not do. What you actually end 
up doing, within the confines of the legally possible, depends very much on what you 
wish to make of the role and how you choose to relate to those with whom you have 
to deal.76 

The last part of the book moves to a ' thick description' of the role of the Solicitor
General and tells the stories of how the office is practised.77 These narratives are 
constructed by investigating individuals' perceptions of, and experiences in, the 
role. The practical manifestation of the Solicitor-General's role is greatly influ
enced by the views, understandings, interpretations and perspectives of t11at role 
held by the Solicitor-General and others closely associated with the office.78 

In this last part, I am not attempting to provide a universal description of the 
role but rather a contextual study of its 'social practice', a study of the history, 
theory and social factors that influence the realisation of tJ1e office.79 This study 
provides no single ideal model or set of criteria for 'what is to be done' by an 

7J MM Siems, 'Legal Originality' (2008) 28( l ) Oxford Jouma/ of Lego/ Studies 147, ISO. 
7• B Murphy and J McGee, 'Phronetic Legal Inquiry: An Effective Design for Lnv and Society 

Research?' (2015) 24 Grij)it/1 Lnw Rel'iew 288, 307. 
7" M Hinton, 'The Courts, the Executive and the Solici tor-General' in Appleby, Keyzer and Wi ll iams 

(eds), above n 33, 67. 
76 J Gleeson, T/1c Role of the Solicitor-General (Speech to Seven Wentworth Chambers, 27 February 

2014) 13. 
77 <..:eertz. ;1bo,•e n 63. 
7H This is an assumption 'endemic' in most versions of role theory (Bl Biddle, 'Recent Development 

in Role Theory' ( 1986) 12 A111um/ Review of Sociology 67) and underpins much qualitative research 
relying upon the interview method: J Mason, Qualitative Re_<et1rchi11g (Sage Publications, 2002} 63. 
See also MB Miles and /\M Huberman, Quali1111iw: Daw Analysis: An Expanded Sourccliook (Sage 
Publications, 3rd edn 199·1) 4. 

79 B Flyvbjerg, Making Social Science M111tcr: \\fhy Social Inquiry Fails and How it c1111 Succeed Again 
(Cambridge Universit)' Press, 2001} 2. See also Murphy and McGee, above n 74. 
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officeholder when particular circumstances arise. Indeed, the description of the 
practice of the role provided in the final part of the book provides a context
dependent description, intentionally free from value judgement (although not 
analysis).80 It reveals, within the same statutory context, the different ways in 
which the office has been practised and its tensions negotiated, by different people, 
in different social and political circumstances. It is offered so that future actors 
may deliberate on their own role, taking from the narratives offered what wisdom 
they can, testing them against their own experiences, practices and perceptions.81 

Part Ill draws on extensive interviews with current and former Solicitors-General 
and those closely associated with the office (including Attorneys-General, judges 
and other government legal professionals: n=47), and on analysis of memoirs, oral 
histories, government reports and Cabinet papers, manuscript collections, legal 
opinions (where available) and biographies. Further details of the methodology 
are provided in the introduction to Part Ill, and the research design, including the 
sampling and recruitment of interview participants, development and conduct of 
interviews, and analysis, is set out in detail in Appendix A to the book. 

Chapter five illustrates that the advisory function of the Solicitor-General 
was viewed by participants as the function most significant to the broader con
stitutional system. However, the effectiveness of the Solicitor-General's advi
sory function rests on a number of assumptions, including that the Executive 
will seek the Solicitor-General's advice and treat it as determinative of the legal 
issue; and that the Solicitor-General will provide objective advice 'independently' 
of the desires of the government. The chapter also explores the extent to which 
the Solicitor-General does, and whether participants thought it ought to, provide 
advice to the Executive beyond strictly legal issues. 

Chapter six examines the Solicitor-General's other significant function: 
advocacy for the Executive in the courts. The analysis in this chapter explores the 
extent to which the Solicitor-General exercises de facto independence as govern
ment advocate. The chapter also explores the relationship between the Solicitor
General and the court, particularly when the officeholder acts as an interface 
between the Judiciary and the Executive. 

Chapter seven returns then to the central idea of ' independence', and can
vasses the views of the participants on the extent and protection of the Solicitor
General's independence in the different jurisdictions. What this research reveals 
is that, even with Australia's specific legislative arrangements designed to provide 
structural safeguards for independence, the office's independence still rests upon 
the professional integrity and ethics of the officeholder. The chapter traces two 
approaches to how participants saw independence in the context of the Solicitor
General's overall role. Some participants perceived the independence of the office 
as so vital for government that it must be protected from all political interference, 

~o Fl)'vbjerg, above n 79, 59. 
~ 1 ibid, at 139, referring to RN Bellah et al, Habits of the Heart: ludividrw/ism and Ccm1111itme11t i11 
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removing the Solicitor-General somewhat from the Executive, even at the expense 
of engagement in all matters in which the Solicitor-General's advice ought to be 
sought. This I refer to as the 'autonomous expert' approach. Others regarded the 
independence of the Solicitor-General as existing for an overarching constitu 
tional purpose, and that it must be balanced against the objective of ensuring that 
during the development of policy the government is provided with high quality 
legal advice. T his may, at times, undermine the autonomy of the Solicitor-General 
as the officeholder becomes closer to government and the subtle pressures associ
ated with that, but it comes with the benefit of ensuring greater integrity across 
the broader spectrum of government action. This l refer to as the ' team member' 
approach. 

The conclusion in chapter eight draws together the findings about the historical 
moment of the Solicitor-General's development, the legal framework in which 
individuals must operate and the actual manifestations of the role. The framers 
of the modern statutes might have sought to compartmentalise the legal responsi
bilities of the Solicitor-General from politics and insulate the office from political 
influences. However, the continuing close relationship between the Solicitor
General and the Crown has meant politics and ideals relating to the public interest 
continue to influence, inform and antagonise the office. 
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