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‘Equality before the Law’: 
A Barrier to Access to Justice?
By Lucia Noyce*

And now what of the special principle of so-called equality before the law? All it means is that the machinery of the law should 

make no distinctions which are not already made by the law to be applied. If the law grants political rights to men only, not 

women, to citizens only, not aliens, to members of a given race or religion only, not to members of other religions or races, then 

the principle of equality before the law is fully upheld if in concrete cases the judicial authorities decide that a woman, an alien, 

or the member or some particular religion or race, has no political rights. This principle has scarcely anything to do with equality 

any longer. It merely states that the law should be applied as is meant to be applied. It is the principle of legality or legitimacy 

which is by nature inherent in every legal order, regardless of whether this order is just or unjust.

- Hans Kelsen, Pure Theory of Law1
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Gender, race and policing
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I. ‘EQUALITY BEFORE THE LAW’
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regardless of gender, ethnicity, disability, 

background, size or nature of family, literacy level 
or any other such characteristic.5

6

function of the law.7

The ‘law is sexist’ [or racist] claim assumes that 
a corrective could be made to a biased vision and 

a problem of perception which can be put right 
such that all legal subjects are treated equally.8

words alone.9

10
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seen to continue through the court system itself.21 

II. GENDER, RACE AND THE COURTS
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The law has created two tiers of justice, one which 
is geared in its ideology and generality at least to 
the structures of legality, and one which, quite 
simply and  explicitly, is not. The principles of one 
strand have remained as the dominant image 
of the law and as the rhetoric of justice, but the 
existence of the other allows the legal system to 

26

“ 
The concept of ‘equality before the law’ does not 

operate as an adequate safeguard for the equal 

treatment of either women, racial minorities or 

other marginalized groups in the justice system.

”
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amount of coercion in order to ensure the accused will 

The Bail Act 1978

27

Those who score badly in terms of such explicit 
legal criteria – who in short, are socially and 
economically marginal – are bad risks. . . Should 
we be surprised that it is Aborigines, unemployed, 
homeless, etc. who are disproportionately 
incarcerated prior to trial?28 

III. CONCLUSION
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