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The treatment of asylum seekers has deteriorated in re-

cent years with the implementation of policies to deter 

asylum seekers from coming to Australia by boat. These 

policies include the erosion of the freedom from arbi-

trary detention and a winding back of administrative 

procedural safeguards in the refugee status determi-

nation process. In the absence of strong statutory and 

constitutional safeguards for their rights, asylum seekers 

are at the mercy of the political will of the government. 

As a consequence, asylum seekers arriving by boat are 

rendered the ‘Other’. The illiberal treatment of asylum 

seekers should concern Australian citizens, as it raises 

the question of how far the Australian government will 

go in abrogating fundamental rights in the name of sov-

ereign border security. 

This piece will first present the legislative regime 

that has eroded the fundamental rights of asylum seek-

ers down to mere ‘personal liberty’ and ‘due process’. 

It will then examine how this erosion of rights has been 

rationalised to the Australian public by the construction 

of asylum seekers as the ‘Other’. It will finally explore 

the implications of these policies on the integrity of our 

rights and freedoms, Australia’s standing in internation-

al politics and the reasons why Australians should care 

about the treatment of asylum seekers.

I. CURRENT L AW AND POLICY: MANDATORY  

DETENTION AND THE WINDING BACK OF  

PROCEDURAL RIGHTS

Mandatory detention was originally envisaged as an 

interim measure to overcome an influx of asylum seekers, 

but has become a cornerstone of Australian immigration 

policy.¹ Unlawful non-citizens are held in immigration 

detention until they are either removed from Australia, 

deported or granted a visa.² Detention is imposed re-

gardless of the likely outcome of their immigration sta-

tus,³ forming a basis for indefinite detention.⁴ Asylum 

seekers who arrive by boat are currently detained in the 

offshore detention centres in Nauru and Papua New 
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Guinea, a policy introduced by the Gillard government 

in 2012.

In a recent law reform, the Minister for Immigration 

and Border Protection (‘the Minister’) was given the 

power to detain boats containing asylum seekers at 

sea and transfer them to another country without par-

liamentary or judicial scrutiny.⁵ The United Nations 

Special Rapporteur on Torture has criticised this law 

as contrary to the United Nations Convention Against 
Torture, to which Australia is a party.⁶ He stated that 

such a policy amounts to arbitrary detention and allows 

for refugee determination at sea without access to law-

yers. In one instance of the exercise of this power, the 

government detained Vietnamese asylum seekers at sea 

for one month before they were returned to Vietnam.⁷ 

According to evidence put before the Senate, it is esti-

mated that the screening interviews regarding the asy-

lum seekers’ refugee claims ranged anywhere between 

40 minutes and two hours. Not only would the limited 

time span be insufficient to a complete and fair determi-

nation of the merits of their refugee claims, it would also 

result in refoulement before they can formally declare 

that they have well-founded fear of persecution and are 

entitled to refugee protection.⁸ 

The courts have refused to extend the implied con-

stitutional freedom from deprivation of liberty to ‘aliens’. 

However, the High Court has expressed that there could 

exist — for citizens — an implied freedom from de-

tention without court adjudication of criminal guilt.⁹ 

Although this implied freedom has been rendered un-

clear over time,¹⁰ the original argument was that deten-

tion is de facto so severe that it constitutes punishment. 

In this way, it has been suggested that detention could 

only be ordered by the judiciary for the punishment of a 
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criminal wrong. However, the courts have decided that 

immigration detention of asylum seekers is constitu-

tionally valid because the initial decision to detain is for 

administrative rather than punitive reasons.¹¹ Therefore, 

the court has adopted a formalistic argument, which is 

divorced from the well-documented substantive punitive 

effect of immigration detention. 

In contrast to the mandatory detention policy im-

posed against asylum seekers, the protection against ar-

bitrary detention for citizens is fundamental to the de-

velopment of democracy.¹² The notion of freedom from 

detention but for the ‘lawful judgment of his peers or by 

the law of the land’ has been enshrined in the Magna 

Carta.¹³ The courts have previously used the habeas cor-

pus writ to review the lawfulness of detention, holding 

jailors to account for detaining subjects in a manner ‘re-

pugnant to the common law’.¹⁴ Australia is also a party 

to human rights conventions that hold freedom from 

arbitrary detention as a universal and inalienable hu-

man right. Therefore, the denial of fair judicial process, 

before the detention for asylum seekers, is contrary to 

rights ingrained in our legal system and to the interna-

tional human rights norm. 

Furthermore, the Abbott government has champi-

oned the erosion of independent review of Minister’s 

decisions regarding refugee status determination. 

Access to appeals for many asylum seekers arriving by 

boat have been removed by the Migration and Maritime 
Powers Legislation Amendment (Resolving the Asylum 
Legacy Caseload) Act 2014, through the introduction of 

the ‘fast-tracked refugee processing regime’. This regime 

creates classes of asylum seekers for which merits review 

is limited, ostensibly to ensure the faster determination 

of applications.¹⁵ The ‘excluded fast track review appli-

cant[s]’ include asylum seekers whose applications have 

been previously rejected, or have made a ‘manifestly un-

founded claim for protection’, or have rights to enter 

another country.¹⁶ This class of asylum seekers have no 

entitlements to merits review with the Refugee Review 

Tribunal (RRT) or the Migration Review Tribunal 

(MRT). Additionally, these decisions cannot be referred 

to the Immigration Assessment Authority (IAA), which 

is a newly established division of the Administrative 

Appeals Tribunal (AAT).¹⁷ This is problematic as it re-

sults in regime where the criteria for removing rights to 

merits review is not based on the merits of the existing 

application for refugee status. Rather, the status as ‘ex-

cluded fast track review applicant[s]’ is based on their 

previous applications or their alleged right to seek pro-

tection elsewhere. There is a potential for many asylum 

seekers with bona fide refugee applications to be reject-

ed arbitrarily without access to merits review. 

The other class of asylum seekers who are captured 

by the ‘fast track’ process are asylum seekers who arrive 

by boat after 13 August 2012, for whom adverse deci-

sions are referred to the IAA for review.¹⁸ Review by the 

RRT and the MRT is barred. The review is to be heard 

on the papers only — preventing new evidence to be 

brought before the IAA.¹⁹ This is contradictory to the 

usual practice of hearing evidence de novo, a principle of 

administrative law that ensures the decision affecting the 

asylum seeker is ‘correct and preferable’.²⁰ The gravity 

of such decisions has potentially severe consequences. 

Therefore, independent review is required as a check 

and balance on executive power to prevent arbitrariness. 

This speaks to the fundamental values in our legal sys-

tem of ‘fairness, rationality, openness’ and accountabil-

ity.²¹

II. WHAT UNIVERSAL AND FUNDAMENTAL 

RIGHTS FOR THE ‘OTHER’?

The legitimacy of removing rights, which are otherwise 

afforded to citizens, has been justified for the protec-

tion of sovereign borders against unlawful non-citizens. 

While the exclusion of non-citizens is constitutionally 

valid,²² and afforded to Australia by its status as a sov-

ereign state,²³ the differential treatment of asylum seek-

ers is in conflict with the modern international human 

rights regime that transcends beyond borders.²⁴

The hostility towards asylum seekers for ‘sneaking 

in’ has been encouraged by the political rhetoric, mak-

ing the erosion of rights of refugees uncontroversial to 

Australian citizens.²⁵ It has created an adverse presump-

tion on asylum seekers purely based on their method of 

arrival.²⁶ The framing of asylum seekers by the govern-

ment and the media as ‘economic migrants’²⁷, ‘queue 

jumpers’ and ‘illegal maritime arrivals’²⁸ has served to 

dehumanise and construct asylum seekers as a threat to 

Australia’s national identity.²⁹ 

Therefore, their deviance is seen to be incompati-

ble to the Australian values of what is good and genuine 

and marks them as the ‘Other’.³⁰ One defines the ‘Self ’, 

Australian values and cultures, by alienating the ‘Other’. 

This process of ‘Othering’ justifies the removal of fun-

damental rights thought to be universal. In the balance 

between respecting universal claims to rights and com-

peting policies that violate these claims – the distinction 

between citizen and the ‘Other’ determines who is enti-

tled to certain rights in our legal system. Hence, when 

liberal democratic governments use the language of hu-

man rights – it is on the assumption of a closed society to 

the exclusion of the ‘Other’.³¹ The ‘Other’ is prevented 

from having rights to participate in legal and democratic 

institutions and share in its finite resources.³² 

In contrast to this binary between the citizens and 

non-citizens, it must be said that we are living in an 

increasingly globalised society. Judgements are passed 

about human rights abuses in other countries, con-

demning the use of the death penalty in Indonesia, and 

Russia’s act of aggression in Crimea.³³ The government 

is concerned about the threat of terrorism and have be-

come involved in conflicts in Syria and Iraq to confront 

the threats that asylum seekers are trying to escape by 

coming to our shores. However, the Australian govern-

ment has protected their sovereign right to exclude to 

the disregard of their international human rights obli-
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gations and fundamental rights inherent in the common 

law. When a class of people in our society are treated 

as undeserving of such protections which should be af-

forded to them by virtue of being human beings – it is a 

slippery slope for the respect of our rights and freedoms 

as citizens.

III. FIGHTING THE SLIPPERY SLOPE: 

STANDING UP FOR UNIVERSAL RIGHTS AND 

INTERNATIONAL CITIZENSHIP

Australian citizens should be concerned about 

Australia’s trend in moving to restrict political commu-

nication by citizens to obstruct scrutiny of their immi-

gration policy. Journalists have been met with logistical 

barriers to accessing Nauru and Manus Island to report 

on the conditions of the detention camps, impeding ac-

cess to information to the Australian public on the true 

nature of detention centres, and removing an element 

of accountability. The asylum seekers are rendered ‘out 

of sight, out of mind’. Furthermore, the government as 

passed a bill to criminalise the reporting of human rights 

abuses by those working on Nauru and Manus Island, 

contrary to their ethical and legal obligations to report 

child abuse.³⁴ The assault on fundamental rights now 

bleeds into the civil rights of citizens. 

The situation for asylum seekers is bleak. The 

Australian government has heralded ‘stopping the boats’ 

as a major achievement in their first term of govern-

ment.³⁵ They have dismissed growing cries of opposi-

tion raised by Australian human rights groups.³⁶ They 

have expressed contempt for the United Nations and in-

ternational human rights conventions.³⁷ The Australian 

government has repudiated its responsibilities towards 

asylum seekers now detained in offshore processing cen-

tres in appalling conditions and towards refugees crises 

such as the Rohingyan asylum seekers adrift at sea.³⁸ 

However, there are pending constitutional challenges,³⁹ 

and suits of negligence against the government for the 

poor conditions of offshore detention centres.⁴⁰ There is 

growing scrutiny into the conditions of immigration de-

tention with the Australian Human Rights Commission 

Inquiry into children in detention, the Moss Review, and 

the Senate Inquiry into Nauru and potentially the Royal 
Commission into Child Sexual Abuse.⁴¹ If the system falls – 

one must replace it with strong legal protections so that 

these punitive policies cannot be implemented again. 

Key to combatting these issues is increasing aware-

ness and education of the true issues concerning asylum 

seekers and the flaws in the system. A call to the govern-

ment to account for their actions is essential, through 

the democratic system that is unavailable to asylum 

seekers.⁴² 
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