
Please Give Us Answers’
Indigenous Incarceration 
in Australia: Strategies for 
Urgent Reform

‘

Nicholas Carey*

50



My granddaughter died in a cell begging for help. Please give us answers.’
– Carol Roe, grandmother of 22-year-old Yamatji woman, Ms Dhu.

Ms Dhu died from septicaemia and pneumonia on 4 August 2014 
whilst in police custody. She had been arrested and taken to South 
Hedland police station, north of Perth, Western Australia, less than two 
days earlier.¹ Her crime was owing $3622 in unpaid fines. A coronial 
inquest into Ms Dhu’s death was presented with security camera footage 
of a limp Ms Dhu being dragged along the floor of her cell by police. She 
was then loaded into the back of a Land Cruiser to be driven to hospital 
for the third time during the 45 hours she was in custody.² Shortly be-
fore Ms Dhu went into cardiac arrest, a nurse was told by police officers 
that they believed she ‘was faking it’.³ Ms Dhu died soon after. Coroner 
Ros Fogliani initially refused a request by Ms Dhu’s family to release the 
footage.⁴ Despite police resistance,⁵ sustained campaigning from the 
family and a successful motion in the Senate have called for its release.⁶ 

* In a previous life, Nicholas was a professional classical musician, holding a Bachelor of 
Music (First Class Honours) from the Sydney Conservatorium of Music and performing 
regularly with the Australian Opera and Ballet Orchestra. During his first career diver-
sion, Nicholas worked for a number of years as a green coffee buyer and operations 
manager for a boutique coffee trader, travelling regularly to Ethiopia, Kenya and Brazil 
to buy and import specialty coffee from some of world’s best producers. He is now 
a second year Juris Doctor student at the University of New South Wales. A previous 
version of this article was published as a blog post on the Amnesty International’s NSW 
Legal Network website.
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Recently, an application by the Aboriginal Legal Service of Western 
Australia was successful in obtaining a hearing by Coroner Fogliani to 
reconsider her decision. The Coroner’s final findings from the inquest 
are not due to be released until later this year.

Ms Dhu is one of about 340 Indigenous people⁷ who have lost their 
lives in custody since the handing down of the final report of the Royal 
Commission into Aboriginal Deaths in Custody (‘Royal Commission’) 
on 15 April 1991.⁸ Twenty-five years on from the report, Ms Dhu’s grand-
mother’s plea must urgently be answered.

The Royal Commission’s 339 recommendations were the outcome 
of its investigation into 99 deaths in custody that occurred between 
1980 and 1989, totalling five volumes of research.⁹ One of its key findings 
was that Indigenous people were more likely to die in custody because 
they were more likely to be in custody. With this finding as a foundation, 
the report was intended to be a working document of change directed 
at reducing the disproportionate rates of incarceration of Indigenous 
Australians.

However, 25 years on from the Royal Commission’s findings, the 
rates of imprisonment and police custody have increased substantially. 
This article sets out some of the data on current rates of Indigenous 
people in custody in Australia, examines the drivers of why the rates of 
incarceration are so high, and gives an overview of current recommen-
dations for urgently needed reform.

I THE FIGURES

The national rates of contact by Indigenous people with Australia’s 
criminal justice system, including their over-representation in custody, 
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are staggering. As Chris Cunneen, Professor of Criminology at the 
University of New South Wales, notes:

Put bluntly, the last 25 years have seen a spectacle of punishment most 
graphically illustrated in climbing imprisonment rates. And these chang-
es were directly in opposition to the fundamental findings of the royal 
commission … prisons have become human warehouses for marginalised 
peoples, and most particularly Indigenous people.¹⁰

A recent discussion paper published as part of the Law Council 
of Australia November 2015 symposium Addressing Indigenous 

Imprisonment¹¹ collated data sets from the Australian Bureau of Statistics, 
government committee reports, and a number of leading academic pa-
pers on the current rates of Indigenous incarceration and disadvantage. 
The Law Council reported that:

• One in four deaths in custody is Indigenous; 
• Twenty-seven per cent of the prison population is Indigenous, 

while comprising just 2.5 per cent of the national census; 
• Indigenous youths comprise over 50 per cent of juveniles in 

detention; 
• The rate of imprisonment of Aboriginal people has increased by 

over 57 per cent since the year 2000; 
• Aboriginal and Torres Strait Islander women are the fastest grow-

ing cohort of people who are both victimised and imprisoned for 
violent offences (with Indigenous men not far behind); and 

• The overall crime rate in Australia has fallen substantially over the 
last 20 years, over a period in which the rate of imprisonment for 
the general population increased and the rate of Indigenous incar-
ceration doubled.¹²
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how-tough-on-crime-politics-flouts-death-in-custody-recommendations-57491>.

11. Law Council of Australia, ‘Addressing Indigenous Imprisonment’ (Discussion Paper pre-
sented at National Symposium, Law Council of Australia, November 2015) <http://www.
lawcouncil.asn.au/lawcouncil/images/II_Discussion_Paper_23_11.pdf>.
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More recently, the imprisonment rate for Indigenous adults, re-
corded between June 2013 and June 2014, increased by 6.5 per cent.¹³ 
As at June 2015, the national Indigenous imprisonment rate is 13 times 
higher than it is for non-Indigenous Australians. These rates are higher 
in both Western Australia (17 times higher)¹⁴ and the Northern Territory 
(14 times higher).¹⁵ Extraordinarily, prisoner numbers among Aboriginal 
and Torres Strait Islander peoples since 2004 have grown by 88 per cent. 
This is compared with the non-Indigenous prisoner growth of 28 per 
cent.¹⁶

II THE DRIVERS

Critical to an understanding of the rates of incarceration of 
Indigenous people is to acknowledge the ongoing effects of colonisation. 
The Royal Commission noted the crucial relevance that an examina-
tion of Australia’s colonial history has to forming an understanding of 
Aboriginal experience: 

The ignorance of history and of the reason for present Aboriginal dis-
advantage which non-Aboriginal people have held for so long helps to 
explain why it is that so many Aboriginal people are angry and bitter in 
their relations with non-Aboriginal society.¹⁷

This history is the underlying cause of the high levels of disadvantage 
experienced by Indigenous people today. Twenty-five years on from the 
Royal Commission, this disadvantage is still manifesting in high rates 
of Indigenous contact with the criminal justice system, community 
dysfunction, disability, and drug and alcohol abuse. Crucially, a lack of al-
ternatives to imprisonment, particularly in rural and remote areas where 
many Indigenous people live, is commonplace.¹⁸
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National crime rates are not correlated with the increase in the incar-
ceration of Indigenous people. As noted by the Law Council of Australia, 
these rates have actually fallen over the past 20 years whilst imprison-
ment has risen. Instead, it is the confluence of Indigenous peoples’ socio-
economic disadvantage with increasingly harsh criminal justice policies 
that is being attributed by many experts as the true driver of the dispari-
ty. As Professor Chris Cunneen puts it:

The growth of the law-and-order agenda has … resulted in far weaker ide-
ological differentiation between major political parties on criminal justice 
policy. The most politically expedient response to crime is the promotion 
and implementation of the ‘toughest’ approach.¹⁹

The Law Council of Australia also notes that policy settings, rather 
than crime rates, are the significant driving factors influencing increased 
imprisonment rates, and that law-and-order policies across most juris-
dictions are becoming increasingly punitive.²⁰

Mandatory sentencing is one policy setting that has most recently 
come under significant criticism. The Australian Bar Association (‘ABA’) 
has called for the amendment or removal of these laws, arguing that 
state and territory government bail and sentencing policies, especially 
in jurisdictions where mandatory sentencing laws are in operation, are 
key contributing factors to the over-representation of Indigenous people 
in custody.²¹ In a recent media release on the issue, the ABA president, 
Patrick O’Sullivan QC, remarked:

Mandatory sentencing appears a significantly attractive option to reduce 
crime and provide consistency in sentencing, however a lack of evidence 
exists as to the efficacy as a deterrent or the ability to decrease crime, par-
ticularly around minor theft, driving offences and minor assault.²²
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III THE SOLUTIONS 

In November 2015, Change the Record, a national coalition of leading 
Aboriginal and Torres Strait Islander, human rights, legal and community 
organisations,²³ released its ‘Blueprint for Change’ ('Blueprint').²⁴ The 
Blueprint made a number of detailed recommendations. Fundamental to 
the Blueprint were two key targets aimed at promoting community safe-
ty and reducing the rates at which Aboriginal and Torres Strait Islander 
people come into contact with the criminal system. The targets are to:

1. Close the gap in the rates of imprisonment between Aboriginal 
and Torres Strait Islander people by 2040; and

2. Cut the disproportionate rates of violence against Aboriginal and 
Torres Strait Islander people to at least close the gap by 2040, with 
priority strategies for women and children.²⁵

The Australian Red Cross, in its recent Red Cross Report²⁶ published 
in March 2016, both endorsed this Blueprint and presented detailed 
research and recommendations on the implementation of a justice 
reinvestment strategy in Australia. Justice reinvestment is an innovative 
approach to criminal justice reform that has gained significant support 
across many sectors recently, after successful trials of the approach 
internationally. 

Justice reinvestment is a mechanism that is designed to redirect 
money away from incarceration and towards community-based initia-
tives aimed at addressing the underlying causes of crime. Implementing 
the approach is also aimed at yielding ‘a more cost beneficial impact 
on public safety’.²⁷ The approach’s employment of community-based 
crime prevention strategies has been canvassed as an effective means of 
reducing the number of people who come into contact with the criminal 
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Committee (2015) <https://changetherecord.org.au/about>. 
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justice system to begin with.²⁸ Furthermore, strengthening communities 
is said to not only result in a reduction of anti-social behaviour and recid-
ivism, but also encourages the use of alternatives to imprisonment when 
courts impose sentences.²⁹

The Red Cross Report argues that the key to the success of justice 
reinvestment has been that the approach involves local stakeholders, 
collaborating across their own communities to identify the drivers of the 
costs of the criminal justice system. It then implements novel and more 
effective ways of reinvesting resources to achieve better outcomes by 
focusing on the causes of crime.³⁰ Recently, in advocating for the imple-
mentation of the strategy in Australia, the ABA has pointed to positive 
outcomes in other jurisdictions, noting that ‘Oregon (US) experienced a 
72% drop in juvenile incarceration after the state reinvested $241 million 
from prison spending to treatment programs and improved probation 
and parole services’.³¹

The Australian Human Rights Commission has also endorsed the ap-
proach in its submission to Australia’s Universal Periodic Review, recom-
mending that Australia ‘adopt targets and introduce justice reinvestment 
trials to reduce Indigenous incarceration rates’.³² Australia’s former 
Aboriginal and Torres Strait Islander Social Justice Commissioner, 
Mick Gooda, in endorsing the strategy, said ‘[w]hat I like about Justice 
Reinvestment is that it provides opportunities for communities to take 
back local control … to not only take some ownership of the problem but 
also to own the solutions.’³³

Community-based trials of justice reinvestment are currently un-
derway in the towns of Cowra in central-west New South Wales, and 
in Bourke in north-west New South Wales. The Cowra research project 
is being led by the Australian National University’s National Centre for 
Indigenous Studies, in coordination with a range of Indigenous commu-
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Indigenous Over-Imprisonment’ (2010) 14(1) Australian Indigenous Law Review 1, 7.
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nity representatives, legal experts and academics.³⁴ The Bourke justice 
reinvestment project is a combined project between Just Reinvest NSW, 
the Bourke Aboriginal Community Working Party and the Australian 
Human Rights Commission.³⁵ Both projects have been in preparatory 
stages of development for the past three years, with the Bourke project 
having begun its implementation phase in June this year.³⁶ A thorough 
examination of the impact of these site-specific trials is some way away, 
however the planning and consultation phases themselves have been 
regarded as being ‘a process of social change’, with specific initiatives 
such as driver licensing, fine and police bail arrangement matters already 
making an impact.³⁷  

Any examination of the effectiveness of justice reinvestment at the 
national level, however, is not possible without its wholesale adoption 
and implementation. In order to achieve this, a significant shift in the 
direction of government policy across all jurisdictions towards a more 
holistic and preventative approach to justice reform must be made. 
Unfortunately, the prevailing ‘tough-on-crime’ ideology seemingly 
persists at the federal level, despite a steadily growing body of research 
disputing its basis. In response to the release of the Red Cross Report, 
Federal Justice Minister, Michael Keenan stated: 

Taking criminals off the streets is an important part of what we do to 
protect people from crime … I would never suggest making an investment 
in some sort of amorphous set of social infrastructure would result in a 
decrease in crime.³⁸

34. National Centre for Indigenous Studies, Reducing Incarceration Using Justice 
Reinvestment: An Exploratory Case Study (12 July 2016) Australian National University  
<http://ncis.anu.edu.au/cowra/>.

35. Just Reinvest NSW, Justice Reinvestment in Bourke <http://www.justreinvest.org.au/
justice-reinvestment-in-bourke/>.

36. Ibid.
37. Bob Debus, ‘The Second Frank Walker Memorial Lecture “The Things That Must Be 

Done…” Some Genuine Decision-Making Power: Dealing with the Over-representation 
of Aboriginal People in the Prison System’ (Speech delivered at the New South Wales 
Society of Labor Lawyers, Sydney, 16 February 2016) <https://d3n8a8pro7vhmx.cloud-
front.net/nswlaborlawyers/pages/85/attachments/original/1455791344/Frank_Walker_
Memorial_Lecture_2016.pdf?1455791344>.

38. Sam Tomlin, ‘Locking Bad People Up “Works”: Minister for 
Justice Rejects Calls for Prison Overhaul’, ABC News (on-
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Despite this lack of political appetite for change, calls for practical 
short and long-term solutions for justice reform have come from many 
quarters, including the judiciary. In an address to the Western Australia 
Law Summer School in February of 2015, the Hon Wayne Martin AC, 
Chief Justice of Western Australia, outlined some responses that he 
believes are needed.³⁹ Chief Justice Martin outlined as short-term re-
sponses: reforms to driving offences, fine default offences, mandatory 
sentencing, and cautiously criticised the cuts to Legal Aid funding. For 
the longer term, Chief Justice Martin noted that:

the only real solution, which is necessarily long term, is to address disad-
vantage and marginalisation in the longer term … if resources are reduced 
in what I might call the prevention side, then we will be spending addi-
tional resources in our prisons. Why not spend the money on prevention 
rather than punishment?⁴⁰

IV CONCLUSION

The rates of Indigenous contact with the criminal justice system are 
alarmingly high, and increasing. Current policy settings are not working. 
In the 25 years since the findings of the Royal Commission, Australia’s 
Indigenous peoples have been locked up at higher and higher rates, in-
fringing Australia’s international obligations to respect and preserve hu-
man rights, and the specific rights of Indigenous peoples. The drivers are 
clear – an increasingly punitive law-and-order policy landscape, at a time 
of falling crime rates has collided with the significant socio-economic 
disadvantage of our Indigenous population to cause increasing racial dis-
parity, and still more deaths in custody. The solutions are within reach, 
and are needed urgently to ensure that no more Indigenous Australians 
die on our watch.

Carol Roe needs our answers – now.
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