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1 Introduction

The right to access Medicare while waiting
for a decision to be made on an application
for a Permanent Protection Visa (subclass
866) (‘Protection Visa’) is governed by legis-
lation and is dependent on the conditions of
the Bridging Visa the applicant holds.

The requirements for access to Medicare
differ for asylum seekers who have applied
for a Temporary Protection Visa (subclass
785) or Safe Haven Enterprise Visa (subclass
790), which are the Protection Visa classes
available for unauthorised maritime arrivals.
This paper discusses the situation for asylum
seekers who passed through immigration
clearance when arriving in Australia and have
applied for the Permanent Protection Visa.

The criteria for a Protection Visa is that a
person meets the definition of a refugee or satis-
fies the complementary protections.! This visa
is only available for people currently in Australia
who have arrived and entered Australia lawfully
(ie arrived in Australia with a valid visa, such as a
Tourist (subclass 600) or Student Visa (subclass
500)). This Protection Visa is different to the visas
available to people who have arrived irregularly.?
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If a person is subsequently granted a Protec-
tion Visa, they have the status of an Australian
permanent resident and have access to Medi-
care and other services.

After lodging an application for a Protec-
tion Visa, the applicant will be issued a Bridg-
ing Visa which is a temporary visa and allows
the applicant to remain lawfully in Australia
while awaiting a decision on the application.

It is during the lengthy wait for the Protec-
tion Visa application to be processed (and,
if necessary, the appeal process) that appli-
cants are in need of medical care. Yet, many
are prevented from accessing Medicare due
to conditions placed on their Bridging Visas.

The Department of Home Affairs (‘DHA’)
has reported that during 2017-18, there
were 27,931 valid Protection Visa appli-
cations lodged,® yet only 1,425 Protection
Visas were granted during that period.*
The DHA has chosen not to publish process-
ing times, however, based on the author’s
experiences, Protection Visa applicants can
be waiting for two to five years for a decision,
and even longer if the applicant needs to lodge
an application for merits review and possibly
also for judicial review. There are long lasting
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psychological effects on visa applicants
waiting this length of time without having
access to Medicare and the authors argue
that all people that have applied for a Protec-
tion Visa should be given access to Medicare
from the time the application is submitted.

1 Legal requirements to access Medicare

The Health Insurance Act 1973 (Cth) defines
who is eligible for Medicare.® There are only
limited classes of people who are able to
access Medicare without being a perma-
nent resident or an Australian Citizen.® This
includes a person in Australia who has
applied for a permanent visa and currently
holds a Bridging Visa with the ‘right to work’.”

m  Conditions attached to Bridging Visas

Whether the visa applicant has the right to work
while on their Bridging Visa depends on the
class of Bridging Visa (A through to F) held and
the conditions attached to the Bridging Visa.®

The class of Bridging Visa granted to a
Protection Visa applicant is determined by the
applicant’s visa status at the time of lodging the
application.® That is, whether or not a Protec-
tion Visa applicant is able to access Medicare
while awaiting a decision depends on their
immigration status before they applied. It is
not, for instance, based on need, strength of
their visa application, or any health-related
claims for protection.

If a person makes a valid application for a
Protection Visa while on a substantive visa (a
visa other than a Bridging Visa), then they will
be granted a Bridging Visa A with permission to
work and will therefore be eligible for Medicare.!

Case Study 1: Mohammed arrived in
Australia to study from Indonesia. While
studying he came out to his family as gay
and became fearful of returning to Indone-
sia. Just before his Student Visa expired, he
applied for a Protection Visa. He was subse-
quently granted a Bridging Visa A, allowing
him to work and access Medicare while he
awaited a decision from the DHA.

If a person makes a valid application for
a Protection Visa while not holding a valid
visa (that is, they are ‘unlawful’) and are not
in immigration detention, they will be granted
a Bridging Visa C with no right to work."
However, they will be able to apply for the
right to work if they can show that they have a

compelling need to work (ie they are demon-
strably in financial hardship).'2

Case Study 2: Duc arrived in Australia on
a Tourist Visa and remained for many years
after it had expired. While he was ‘unlawful’
(ie holding no visa), he applied for a Protection
Visa, and was subsequently granted a Bridg-
ing Visa C, with no right to work. He needed to
apply for permission to work by demonstrat-
ing financial hardship. This required him to
provide copies of bank statements in Australia
and his home country as well as receipts and
evidence of his expenses. He also needed to
include details of why his friends and family
could not financially support him.

If a person makes a valid application for
a Protection Visa while on a Bridging Visa E,
they will be granted a Bridging Visa E with no
right to work."”® They can apply for the right
to work, but they must show that they have
both a compelling need to work (ie they are
demonstrably in financial hardship), and that
they have an acceptable reason for the delay
in applying for the Protection Visa."

Case Study 3: Parvesh and Diya are a
couple who were on a Bridging Visa E while
pursuing a complicated skilled visa matter,
which was unsuccessful. They then lodged
an application for a Protection Visa. As they
were already on a Bridging Visa E, they were
granted another Bridging Visa E in associa-
tion with the Protection Visa application.

The couple then fell pregnant in Austra-
lia, and had to pay for private health insur-
ance (out of their savings) for the pregnancy
and birth-related healthcare costs. Even after
they ran out of money, they continued to
be ineligible for work rights or access to
Medicare, because they do not meet the
‘delay’ criteria.

If a person makes a valid application for a
Protection Visa (subclass 866) while in immi-
gration detention, they may be granted a Bridg-
ing Visa E to permit them to live in the commu-
nity while their application for protection is
processed. It is mandatory under Department
policy that in these circumstances the condi-
tion ‘no right to work’ be attached to the Bridg-
ing Visa E."® They can apply for the right to work
(and therefore access to Medicare) by demon-
strating both a compelling need to work and
an acceptable reason for delay in application.”®

Case Study 4: Chelsea was unlawful and
homeless in Australia for a number of years,
before being detained by immigration deten-

52 Danielle Munro and Niamh Joyce, An asylum seeker’s access to Medicare and associated health services



Protection Visa flowchart

At time of lodging application
for a Protection Visa (866)

If on a substantive
visa (a visa other than
a Bridging Visa)

If in immigration

If on a Bridging Visa E detention

Can only be granted a
Bridging Visa E
(need to satisfy delay
criteria and compelling
need to work in order to
obtain work rights)

tion. After lodging an application for a Protec-
tion Visa, she was released into the commu-
nity on a Bridging Visa E. As a person who had
been homeless for so long, she did not have a
bank account or identity documents. She also
had a number of serious health conditions
which had been untreated. Yet she remained
ineligible for Medicare or work rights.

A pressing need for healthcare is not a
factor considered by the DHA in the applica-
tion to grant work rights or access to Medicare.

Reasons for delay for Bridging Visa

E holders
When considering whether or not a Bridg-
ing Visa E should be granted with the right
to work, addressing the additional criteria
relating to ‘reasons for delay’ often present a
serious obstacle for asylum seekers needing
to work (and access Medicare).

Department Policy states that it is very
unlikely that a person who has remained in
the community unlawfully for a long time, or
only applied for a Protection Visa when they
became located by the Department will have
an acceptable reason for delay.” It is only
if circumstances change in the applicant’s
home country, which is then made the basis
for their protection claims that will then be
considered an acceptable reason for delay.'®
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Figure 1: Flowchart of the class of
Bridging Visa which will be granted to
a Protection Visa applicant

A closer look at Case Study 4: Chelsea had
a well-founded fear of harm at the hands of
police, medical staff and others in her country
of origin, and she had no reason to believe that
her experience would be different in Australia.
She had suffered trauma regarding this, and
on this basis did not engage with authorities in
Australia. Yet, none of these were considered
an acceptable or ‘reasonable’ explanation for
her delay in applying for the Protection Visa.

The reason the Department imposes no
work rights on Protection Visa applicants, and
the considerations to be weighed in making
the decision above, relate to the policy goal
of encouraging people to genuinely and
continuously engage with the Department
and regularise their status.'

A closer look into Case Study 3: Parvesh
and Diya pursued a Skilled Visa application
and requested the Minister to intervene. While
awaiting the outcome, the couple were granted
a Bridging Visa E. Over four years passed
between the date they originally lodged their
application and the final refusal. They had never
been unlawful, and had always complied with
all visa requirements. As they did not apply for
protection immediately upon arrival to Austra-
lia, they were deemed to have ‘unreasonably’
delayed in their Protection Visa application,
and therefore did not meet the ‘delay’ criteria.
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A lack of understanding of the immigration
processes, limited English, and a trauma-based
response, including inaction, are common and
not unexpected experiences of asylum seekers.

A closer look at Case Study 2: Duc it was
only while on a Bridging Visa C, and after
applying successfully for work rights, that
he became eligible for Medicare. Due to the
fact that he was unlawful in Australia for an
extended period of time and living in insecure
housing, he had no valid identity documents.
Due to the nature of his visa application, his
Migration Agent advised him not to contact
his embassy to apply for a new passport.
Without the appropriate identity documents,
he was still unable to obtain a Medicare card.

This situation is made more complex
because the DHA no longer provide ‘Immi-
Cards’ (a form of identity document) to
Protection Visa applicants.

iv State and territory laws and policies
on asylum seekers accessing medical
treatment without expense

States and territories in Australia have begun to
fill the gaps made by federal legislative require-
ments for Medicare and have enacted legisla-
tions to guarantee healthcare to asylum seekers
regardless of the individual’s Medicare status.
Tasmania enacted legislation,?® and the Austra-
lia Capital Territory enacted subordinate legis-
lation,?' to ensure that asylum seekers without
Medicare can receive free medical treatment.

The Queensland Government has a policy
which states that Medicare ineligible asylum
seekers are not charged in Queensland
public health services.?

Whereas, here in New South Wales, there
is no legislation, subordinate legislation or
policy ensuring access to health services
without Medicare. Thus, an asylum seeker
without Medicare is required to pay for their
medical treatment unless they are covered
by the Asylum Seeker Assistance Scheme or
if the applicant is in immigration detention.??

Without access to Medicare, an asylum
seeker is reliant on individual doctors’ discre-
tion in not charging for their services, or
on the assistance of charities. For asylum
seekers with a chronic iliness requiring daily
medication, not having access to the Phar-
maceutical Benefits Scheme is costly and a
barrier to efficient treatment. Without funds
or the right to work, applicants in these situa-

tions, depend on doctors arranging for phar-
maceutical companies to provide compas-
sionate access to medication. This is not
guaranteed and there is always the risk that
it will end.

v The health of asylum seekers and the
long-term effects of not having
medical care

The effect of not having access to Medi-
care during the long process of applying for
protection can be long lasting. A person’s
medical condition can be part of their claims
for protection, yet they are required to survive
without Medicare while their application is
considered. An applicant’s medical condition
is not even considered in an application in
order to be eligible for Medicare.

Extensive medical and community service
literature finds that people from refugee back-
grounds experience significantly higher rates
of poor health, including mental health.?* The
reasons for this include both poor access to
health services before coming to Australia,
violence and other harms, and lack of access
to services once in Australia.

The Australian Medical Association also
highlights that asylum seekers are at high risk
of mental health issues, including psycholog-
ical disorders such as ‘post-traumatic stress
disorder, anxiety, [and] depression’.?

Health concerns for Case Study 4: Chelsea
developed significant mental health and drug and
alcohol use issues, as well as being diagnosed
with HIV. Her extended periods of disengage-
ment with health and other support services, as
well as trauma responses has made her remain
hesitant to seek health care and support.

Having to wait several years for the grant
of a Protection Visa, all the while being denied
Medicare, the right to work or ability to access
medical services without large expense
means that an individual is at a high risk of
being in a worse health condition than when
they had first made the visa application.

For Australia to assess an individual
as a refugee, but in the process deny them
access to work rights and Medicare, means
that newly granted Permanent Protection Visa
holders, when they finally do have access
to Medicare, are likely in significantly worse
health, and may require more health services
than what they may have needed at the onset
of their visa application.
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vi  Conclusion

To a Protection Visa applicant, the importance of
having access to Medicare and healthcare cannot
be understated. Protection Visa applicants are a
particularly vulnerable group in need of care and
assistance, and should not be excluded from
involvement in society during the application
process. The processing times for Protection
Visas are at record lengths and during this time,
the applicant waits with uncertainty and added
stress. If an applicant is unable to engage with
medical services during the application process

then they will be in a worse physical and psycho-
logical condition than when they first made the
application and may also be less likely to engage
with the services after the grant of the visa. I
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