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A. General

[1.01] Both Anglo-Australian common law and Islamic law have witnessed 

considerable variation in the scope o f the theory o f freedom o f contract. Each o f these 

two legal systems, in their early stages, were restricted to a certain number o f typical 

contracts and each imposed some limitations over the contractual relations o f 

individuals, although in differing ways. The current status o f a general theory o f 

freedom o f contract, and the scope o f any exceptions to this theory, are controversial 

and problematic under Islamic jurisprudence, and to a lesser extent under the common 

law.

[1.02] The classical common law of contract was limited not only to certain types o f 

contracts (such as sale, hire and insurance) but also imposed some limitations on the 

contractual relations o f individuals.1 Accordingly, one view o f the common law was

1 See Sir HS Maine , Ancient Law, Its Connection with Early History o f  Society and its Relation to 
M odern Ideas, Beacon Press (reprinted in 1963) ch IX.
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that the principles governing contractual regimes should be referred to as the “ law o f 

contracts” rather than the “ law o f contract” .2 3 However, in a movement which was called 

“from  status to contract”? the position under medieval law4 was rejected, and replaced 

with a general theory o f freedom o f contract, which reached its highest point in the 

second half o f the 19th century.5 Nonetheless, because of, inte r alia, the emergence o f 

the modem economy and the necessity for the courts and legislature to control contract 

law, la isse z-fa ire  dramatically declined and with it, the general freedom o f contract. 

This decline took place (eg in Australia) through the enactment o f restrictive statutory 

provisions such as the Contract Review Act 1980 (NSW) and the Trade Practices Act 

1974 (Cth) by the legislature, and by the development o f equitable doctrines, such as 

‘good faith’ and ‘ frustration’ , by the courts. However, the recent flexibility o f the courts 

and the softening o f their supervision over the contractual relations o f individuals is 

interpreted in this thesis as a trend which once again enhances freedom o f contract.6

[1.03] Similar to classical common law, Islamic contract law in its early stage was also 

limited only to those contracts which prevailed among the people at the time o f the rise 

o f Islam and during the Prophet’s life. These contracts were called ‘specific’ or 

‘nominate contracts’ (a l-‘Uqud al-Muayyana). The doctrine o f freedom o f contract 

was, to a large extent, not accepted in classically derived Islamic law. According to a 

group o f strict jurists, any innominate contract was deemed void i f  its validity was not 

specified in the Qur’an and the Prophet’s Traditions (A sl al-Fasdd, presumption o f 

invalidity). Accordingly the contracting parties were restricted from selecting their 

mutually agreed terms i f  they varied the natural effects prescribed by Islamic contract

2 See A ir Great Lakes Pty Ltd & Others v K  S  Easter (Holdings) Pty Ltd (1985) 2 NSWLR 309, at 335, 
per McHugh JA. See also JW CARTER, DJ Harland , Contract Law in Australia, Butterworths 
(Sydney, 3rd ed 1996) at [106],

3 See SIR HS M aine , note 2 supra. See also RH Graveson, Status in the Common Law, University of 
London the Athlone Press (1953) ch III; O Kah n -Freund, “A Note on Status and Contract in British 
Labour Law” (1967) 30 M odern LR 635, 635-44. See also [4.06].

4 See [3.32].

5 See PS A tiyah , The Rise and Fall o f  Freedom  o f  Contract, Clarendon Press (1979) p 259.

6 See eg, Williams v Roffey [1991] 1 QB 1. See also [3.55].
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law over relevant nominate contracts.7 The rejection o f freedom o f contract by some 

early jurists has motivated some modem scholars to believe that Islamic law has not 

developed any general theory o f contract.8 This thesis rejects such an idea and supports 

the theory o f freedom o f contract as a prevalent opinion in Islamic jurisprudence.9

[1.04] However, similar to the common law, Islamic jurisprudence imposes some

limitations on the general theory o f freedom o f contract by applying some controls over 

the individual’s contractual relations. For example, the SharVa invalidates those 

contracts which are in conflict with particular mles o f the Book and the Traditions, or 

which contravene the unwritten morality mles or the public interest (al-Maslaha a l- 

M ursalah). In the same way, Islamic jurisprudence prohibits contracting parties from 

excluding or negativing particular rights or obligations which it sanctions as the 

unchangeable main effects o f the contract (muqtada). Furthermore Islamic

jurisprudence under particular circumstances gives an option ikh iya r) to an aggrieved 

party to rescind an unfa ir contract.

Iranian law, in its modem form, also contains numerous provisions which control the 

contractual relations o f individuals.10

B. Social Control o f Contractual Liberty

[1.05] The law’s control over the contractual regime o f individuals and the imposition 

o f certain restrictions on the general theory o f contract has been criticised by 

individualists (at common law, mainly during the eighteenth century) and supported by 

reformers who give precedence to the interests o f the society as a whole.

 ̂ See eg, SHAHID A L -T h a n i , Masalik al- ‘Afham, vol I, p 52; ‘ A l l a m a h  HlLLI, Tadhkarah al-Fuqaha ’, 
vol I, Kitab al-bay‘ (book of sale); MH RASHTI, Ijarah [hire], pp 52-62.

8 NJ COULSON, Commercial Law in the G ulf States, Graham & Trotman (1984) pp 17, 27-31; J 
SCHACHT, Introduction to Islamic Law, Clarendon Press (1964; reprinted in 1966 and 1979) p 144 ff.

9 See eg, S M AH M ASAN I, A l-D a‘aim al-Khalqiyya li al-Qawariin al-Shar'iyya, (Beirut, 1979: Dar al-Tlm 
lil-Malayyin) pp 500-501; MF M A R A G H A ’ i, ‘Anawin, p 252; MH KASH IF  A L -G h i t a ‘ , Tahrir al- 
Majallah, p 68; SA K H U ’ i, Misbah al-Fiqahah, vol II, P 142.

10 See [4.47]-[4.48].
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[1.06] The extremist individualist lawyers supported an unrestrained freedom o f 

contract by resorting to the following arguments. Individuals are rational and 

enlightened, being capable o f looking after their own interests and therefore should be 

absolutely free and autonomous in their contractual regimes and able to make any 

contract they wish.11 Judges or legislatures cannot protect the interests o f individuals as 

well as the individuals can themselves. People have rights and abilities which should be 

supported by society. I f  they make a good contract they win the game and i f  they make 

a bad one, that will be the price they pay for freedom.12 Respect for individuals requires 

that their choices be honoured. Controlling the contractual relations o f individuals is in 

fact undercutting their competence.13 In order to advocate absolute and unrestrained 

contractual liberty, individualists thus argued that the cost o f restricting contractual 

liberty may be greater than its advantage. For example, the control o f interest rates in 

loan contracts actually leads to the creation o f an illegal black market.

Such views led to the creation, at the beginning o f the 19th century, o f the idea that 

“national spirit” was the real source o f contract law which should be immune from the 

control o f the public law.14

[1.07] The above-mentioned arguments o f extremists are essentially regarded as too 

general15 and therefore unacceptable. There is a great deal o f inevitable social control 

over the contractual regimes o f individuals. For example, “courts have long refused to 

enforce most illegal contracts or those against public policy” .16 The law cannot enforce 

a contract which involves the commission o f a crime or a contract to commit a crime.

11 See R POUND, “The End of Law as Developed in Juristic Thought” (1917) 30 Harvard LR 201 at 208.

12 S MACAULAY, et al, Contracts: Law in Action, The Michie Company (Virginia, 1995) p 539 
(supporting control of freedom of contract as a social necessity).

13 Ibid. See also [4.50]-[4.52].

14 See STIG JORGENSEN, “Individual Rights and Contract: Freedom and Reciprocity in Contract Law” 
(1987) 65 Washington University Law Quarterly 722 at 727.

15 S M a c a u la y , et al, note 12 supra.

16 Id, p 541.
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Therefore, the viewpoints o f individualists in their promotion o f an unrestrained 

freedom o f contract are impractical ones which are historical relics.17

[1.08] The argument that people’s choices should be respected is not an exhaustive 

basis on which to support the theory o f unrestrained contractual liberty. For example, 

where the bargaining power o f the parties is grossly unbalanced, the weaker party’s 

choice may not be real. How far can the law enforce an unfair contract in which the 

choice o f the weaker party is to a great extent ineffectual. Furthermore, as maintained 

by Raz, the unlimited autonomy of individuals will be disadvantageous where it is 

exercised for the achievement o f harmful and non-valuable results.18

[1.09] The law justifiably intervenes in the contractual relations o f individuals for two 

reasons. Firstly to protect revenue and the public interest.19 The law either expressly 

or impliedly prohibits those contracts whose formation or performance is in conflict 

with the social or moral principles o f the community. In a society with a modem 

economy in which people have complex contractual relations, the law intervenes by 

sanctioning certain statutory requirements such as licensing, as prerequisites for the 

validity o f contracts in order to protect the public interest. Secondly the law applies its 

controls to protect weaker contracting parties against grossly unfair terms by enabling 

them to rescind the contract in whole or in part, or by refusing to enforce 

unconscionable terms.

C. Notion o f “Freedom o f Contract ”

[1.10] Freedom o f contract can be defined from differing perspectives. In general terms 

freedom o f contract is the liberty o f individuals to choose their contractual regimes with 

almost complete freedom from any external supervision. The first aspect o f freedom o f

17 It has maintained that the theory of unrestrained freedom of contract only “might be found in the Year 
Books”. See R POUND, note 11 supra, at 219.

18 See J Ra z , The Morality o f  Freedom , Clarendon Press (Oxford, 1986) pp 400-424.

19 For a study of the law’s purpose in protecting the revenue or securing public interest see Victorian 
Daylesford Syndicate, Ltd v Dott [1905] 2 Ch 624 which endorsed by the High Court of Australia in 
Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, at 414,431. See also 
[4.89], [5.45], [5.50].
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contract is the creative power o f the parties to act as private legislators in the stipulation 

o f any binding contract including the selection o f their desired terms ultimately 

reflecting their free will.

[1.11] The second aspect o f freedom o f contract is the parties’ ability to exempt 

themselves from any liabilities arising, other than those they have either expressly or 

impliedly stipulated in the contract.20 On the basis o f this aspect o f freedom o f contract 

the parties would have absolute freedom to withdraw from negotiations so long as the 

contract has not yet been entered into. Similarly, in the light o f this second aspect, a 

party should be exempted from any liability where he or she makes a unilateral promise 

where it is not intended to create any legal relations. The thesis is not concerned with 

the restrictions imposed on this aspect o f freedom o f contract such as the obligation to 

“negotiate in good faith” which requires separate research.

[1.12] Consistent with the two above mentioned aspects o f contractual liberty, some 

common law writers have characterised “ freedom o f contract” as encompassing two 

aspects, “positive” and “negative” : The positive aspect o f freedom o f contract is 

expressed by the idea that “the formation o f a contract and the selection o f its terms are 

the result o f the free will o f the parties” ;21 and “the negative freedom o f contract, . . . 

means that the parties are free from obligations so long as a binding contract has not 

been concluded” .22

D. What is Regarded as a Contract?23

[1.13] The scope o f limitations on the general theory o f freedom o f contract can be 

more accurately ascertained by determining what “contract” really means. The thesis

20 Whatever the law imposes in a contract as an implied term cannot in a strict sense be regarded as 
being detrimental to freedom of contract, because the implied terms are assumed as being intended by 
the parties.

21 J B eatson, D Friedmann (ed), Good Faith and fault in Contract Law, Clarendon Press (Oxford, 
1995)p 25.

22 Ibid.

23 For a study of definition of a contract under Islamic jurisprudence, Iranian law and the common law 
see [3.07], [3.31],
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does not involve itself with a detailed discussion o f the theory o f contract and the 

analysis o f various definition rendered for contract under each o f the three legal 

systems, which is far beyond the scope o f the thesis.24 Rather, in order to determine any 

possible restrictions on freedom o f contract, three different suggestions with regard to 

the theory o f contract (which match with those restrictions on contractual liberty dealt 

with in the thesis) are briefly explained below.

[1.14] Firstly, a contract may be regarded as a mere “meeting o f a subjective and 

unconstrained free w ill o f the parties” who intend to create certain rights and obligations 

vis a vis one another. Accordingly, the law’s refusal to give effect to the whole or part 

o f a contract (thus defined), i f  it does not satisfy the prerequisites which the law requires 

(in addition to the general principles o f contracts)25 will be regarded as an obstacle to 

freedom o f contract.

[1.15] Secondly, the notion o f contract can be referred to as a set o f promises 

exchanged by the parties so far as it has passed the initial tests o f validity, even though 

it may be voidable because it involves elements which to some extent vitiate the real 

intention o f the weaker contracting party. On the basis o f this concept o f a contract, in a 

broad sense the law’s intervention in setting unfair terms aside can be regarded as a 

restriction on the freedom o f contract.

[1.16] Thirdly, a contract may be defined as a “ set o f promises which ‘the p a rties' 

intended should be legally enforceable where their promises have satisfied the legal 

system’s minimum general requirements” . According to this suggestion a “ contract” is 

an exchange o f promises or serious commitments which the parties treat as enforceable 

and not those promises that the law regards as enforceable upon applying all its control 

and restrictions.

24 See generally chapter three.
25 The enactment of a provision with regard to a general principle of contract such as capacity and so on 

is not regarded as restriction to general theory of freedom of contract. For example, a stipulation 
between two under-age persons is not regarded as a contract and therefore when the law refuses to 
give effect to it, such a refusal by the law is not a restriction on freedom of contract.
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An alternative to these three definitions is that a contract may be defined as the parties’ 

sets o f promises that “the law” regards as effective. In this case the meeting o f the 

parties’ objective mutual intentions will be regarded as a contract after it passes all the 

tests o f formality and is regarded as effective by the law. In other words, the word 

“contract” refers to those informed, serious propositions or commitments by the parties 

which the law respects. Under this definition o f contract, the scope o f the restriction 

imposed by the law over the contractual relations o f individuals will be limited, because 

when the law does not give effect to a part o f contract, that part is not recognised as 

having a contractual character.

The thesis does not support this definition for the following reasons. When the general 

elements o f contract are present, it is only the parties who create the contract and not the 

law, which can only control the contract. The law steps in, and for certain social 

exigencies, sanctions specified formalities and requirements (in addition to the general 

elements o f contract) for the validity o f a contract. Such an attempt by the law is 

regarded as a form o f control on the contractual relations o f individuals and the 

imposition o f restrictions over the general theory o f contract, not a mechanism used to 

determine which part o f the exchanged and bargained promises can constitute the 

contract. Therefore, it is incorrect to suggest that i f  the parties’ stipulations do not 

satisfy the formal requirements there is in fact no contract . Unless there are particular 

circumstances in which certain formalities are part o f a contract and prerequisites for its 

validity,26 the formalities are usually employed as a solemn and authentic way o f 

proving the terms as previously agreed upon and not as a part o f contract.

E. Restrictions on Freedom  o f Contract

[1.17] The thesis supports the idea that any supervision or control by the law on the 

contractual relations o f individuals may in  a broad sense be regarded as a restriction on 

freedom o f contract regardless o f whether the law applies its control for the purpose o f

26 For example according to Sunni schools of jurisprudence, marriage (which in Islamic jurisprudence is 
regarded as a contract) should be witnessed by two witnesses otherwise it is void. In this type of case, 
if this formality has not been satisfied, there is in fact no contract.
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either protecting the public interest and revenue, or protecting the weaker contracting 

party. However, as mentioned above, the precise determination o f the limitations on 

freedom o f contract, (where the law’s intervention in the individuals’ contractual regime 

may in  a stric t sense be regarded as an imposition o f limitations on freedom o f contract) 

depends on what is regarded as a contract.

1. Illegality and Public policy

[1.18] Illegality, public policy and morality are the main examples o f the law’s real 

restrictions on freedom o f contract. A  contract will be illegal (and void) i f  it is 

expressly or impliedly prohibited by law. Similarly, a contract will be entirely or partly 

set aside (or at least be regarded as unenforceable)27 i f  it is in conflict with public policy 

rules or it involves sexual immorality.28 The thesis gives a comparative examination o f 

illegality and public policy in chapters five and six.

2. Disallowing Incorporation of Certain Clauses.

[1.19] In a real sense, the law’s refusal to give effect to certain contractual clauses is 

also regarded as an imposition o f obstacles on the contractual liberty o f individuals. For 

example in Islamic jurisprudence certain contractual rights and obligations cannot be 

altered by the contracting parties. Any clauses which restrict or exclude such rights and 

obligations are regarded as void. Similarly, the common law does not allow 

unreasonable exclusion clauses, penalty clauses and unfair liquidated damages clauses. 

These restrictions on the freedom o f contract can be applied either for the purpose o f 

protecting the revenue and public interest or for protecting consumers who have weaker 

bargaining power. A  portion o f the common law section o f chapter four and also 

chapters seven and eight are allocated to the examination o f these restrictions on 

freedom o f contract.

27 See [5.36],

28 GH TREITEL, The law o f  Contract, Sweet & Maxwell (London, 9th ed 1995) pp 398-9.
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3. Controlling Unconscionable Contracts or Terms

[1.20] Where the parties enter into a contract containing sets o f promises which they 

intended to be legally enforceable, the law still refuses to lend its enforcement 

machinery to the entirety or part o f the contract on the ground that the circumstances 

which led to the conclusion o f the agreement raise real doubt as to the quality o f a 

party’s consent. In other words the law may set aside a contract or its terms because 

there were elements which vitiated real consent. Taking into consideration the 

definition o f contract,29 such controls o f the law over contractual regimes o f individuals 

is, imposing limitations on freedom o f contract. As discussed in chapter four, the law’s 

control over unfa ir or unconscionable contracts, in which consent has been vitiated by 

certain elements such as mistake, duress or misapprehension, is regarded by some 

common law writers as an exception to freedom o f contract.30

[1.21] The thesis does not reject this position, but it believes that, only in a broad sense 

can such a control be regarded as a restriction on freedom o f contract; or at least such 

controls o f the law be regarded as unreal restriction to contractual liberty. Such 

restrictions are quite different from those restrictions imposed on freedom o f contract on 

the grounds o f illegality and public policy. The law’s genuine restraints on freedom o f 

contract imposed in the public interest are regarded by this thesis as “re a r restrictions, 

because in such cases the law refuses to enforce an illegal contract or its terms even if  

the contract is the result o f the sound intention o f the parties who have an equal 

bargaining power and strongly desire to enforce the contract. However, where the law 

refuses to enforce an unfair or unconscionable stipulation, it only restrains the party who 

has stronger bargaining power from abusing freedom o f contract, and at the same time, 

helps the weaker party to more freely apply his or her genuine free choice.

[1.22] According to the above discussion, the question may be raised that i f  the law’s 

refusal to give effect to unfair contracts on the ground o f unconscionability is based on 

the need to protect the weaker party’s ability to exercise his or her genuine free choice,

29 See [1.16] above.

30 See eg, KM TEEVEN, “Decline of Freedom of Contract Since the Emergence of the Modem Business 
Corporation” (1992) 37 Saint Louis University L J  117.
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therefore it is a restriction on the exploitation o f freedom o f contract and not a limitation 

on contractual liberty.

[1.23] Such a suggestion can be effective if  the restriction on freedom o f contract is 

limited to the law’s control over those contracts which result only from the sound and 

free intention o f the parties. As mentioned before, however, the idea supported by the 

thesis indicates that any control or supervision o f the law on the contractual relations o f 

individuals (including unfair contracts) is regarded as a restriction on freedom o f 

contract. This position is supported by common law writers who believe that at the end 

o f the 19th century the common law courts started to “ exercise their equitable role by 

softening the asperities o ffreedom o f contract”? 1 The idea can also be supported for the 

following reasons.

Firstly, it is true that undue influence, duress etc are not compatible with real consent 

and free choice, but it should be considered that freedom o f choice in contracts is not 

absolute but relative. The parties’ intentions in any contract more or less are influenced 

by some “economic or emotional compulsion” .31 32 Secondly, “once the contract passes 

the test o f initial validity”33 it is regarded as a legal structure. The law’s control o f such 

a contract “on the ground o f unfairness becomes problematical since it is in direct 

conflict with the notion o f freedom o f contract” .34 Thirdly, the application o f equitable 

doctrines by the courts does not always lead to the exercise o f free choice. For instance, 

in the exercise o f the equitable doctrine o f prom issory estoppel the courts enforce a 

promise despite the fact that there is no consensual agreement.35 Similarly, the courts 

exercise the equitable doctrine o f economic duress in which “consent never exists” .36

31 Id, at 136. [emphasis added]

32 J Beatson, D Friedmann, note 21 supra, p 26.

33 Id, p 14.

34 Ibid.

35 KM Teeven, note 30 supra, at 136.

36 Ibid.
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The thesis is not exhaustively concerned with an examination o f this class o f restriction 

which is only dealt with in brief in the common law section o f chapter four.

4. Sanctioning Additional Procedural or Formal Requirements for validity of 
Contract

[1.24] Another restriction on contractual liberty involves the law’s refusal to lend its 

enforcement machinery to an entire agreement, or to certain terms, i f  the contract does 

not satisfy the formalities and procedures which the law requires for the formation o f the 

contract. This includes a contract which does not satisfy the requirement o f 

consideration under the common law or the similar concept under Islamic 

jurisprudence, the theory o f awad. Such restrictive regulations are set forth by the law 

in order to “attain the highest degree o f stability and predictability so as to ensure the 

parties’ ability to rely upon the binding effect o f the contract” .37 For example the real 

intention o f the parties will be eroded when, on the basis o f the p aro l evidence ru le  

some contractual terms are disregarded, or some additional obligations, not really 

intended, are imposed.38 In contrast the development o f a doctrine in the law o f contract 

such as p rom issory estoppel, which dilutes the formal requirements and instead gives 

more weight to the contractual promises themselves is regarded as an enhancement o f 

freedom o f contract.39

[1.25] The theory o f freedom o f contract also faces in a broad sense another exception 

with the adoption o f the “objective theory” in the Anglo-Australian law o f contract, and 

to some extent in Islamic jurisprudence and Iranian law. In light o f this theory, a person 

would be bound regardless o f his real intention, i f  on the basis o f his conduct the other 

party believes that he agreed upon certain contractual terms, as i f  he really agreed upon 

them.40 Application o f this theory “obviously leads to the imposition o f non-consensual

37 J Beatson, D Friedmann , note 21 supra, p 10.

38 C f  ibid.

39 See [3.61]-[3.64].

40 GH TREITEL, note 28 supra, p 1; See also generally W Howarth, “The Meaning of Objectivity in 
Contract” (1984) 100 LQR 265.
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obligations”41 42 and accordingly a restriction on freedom o f “contract” according to one 

o f its definitions. By using the objective test, opportunistic contracting parties may 

place certain phrases (such as subject to contract42) in the draft o f a contract which can 

be used by them as a narrow escape route.43

[1.26] On the basis o f wider definitions o f “contract” mentioned earlier44 the thesis

regards the law’s possible restraints imposed by applying the objective theory o f

contract and other additional formal requirements, as limitations on freedom o f contract.

However, once again it is emphasised that such restraints are regarded by the thesis as

unreal, as they are quite different from those restrictions imposed on freedom o f

contract on the grounds o f illegality and public policy. The reasonable formal

requirement sanctioned by the law in addition to general elements o f contract in some

cases is a necessary mechanism for determination o f what have been effectively agreed

upon by the parties. Nonetheless, there is no doubt that application o f procedural rules

and objective theory in a strict and inflexible manner leads to the erosion o f some

consensual agreement o f the parties. The inflexible position o f Shi‘a jurisprudence in
al

disallowing those pre-contractual assurances j^ hu rut a l-ib tid a ’iyya) which have been 

agreed upon during pre-contractual negotiation “ as part o f the contract” but not 

mentioned in verbal form o f offer and acceptance or in a contract document is a notable 

example o f such restriction on freedom o f contract. The common law shows some 

flexibility in the application o f objective theory when, under particular circumstances, it 

rectify some terms agreed upon but not included in the contract document. The 

common law also shows more flexibility in giving effect to collateral contracts which 

are similar to shurut al-ibtida ’iyya under Islamic jurisprudence.

The thesis is not concerned with an exhaustive examination o f this class o f restriction on 

freedom o f contract which is merely referred to in chapters three and seven.

41 J B eatson, D Friedmann, note 21 supra, p 10.

42 For a study of ‘subject to contract” clause see chapter seven

43 J B eatson, D Friedmann, note 21 supra, p 11.

44 See [1.14 ]-[l. 16].
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F . Structure

1. Topic and the Main Thrust of the Thesis

[1.27] The topic o f the thesis is: Restrictions on Contractual Liberty: a Comparative 

Study o f Islam ic  (Sh i ‘a) Jurisprudence and Anglo-Australian Common Law, with some 

reference to the C iv il Code o f Ira n

[1.28] The thesis examines the status o f freedom o f contract and its evolution during 

the classical and modem eras o f the three legal systems. The thesis also examines the 

exceptions imposed on this theory as a result o f the different controls applied by each o f 

these legal systems over the contractual relations o f individuals. The weight o f the 

thesis is mainly centred on the Islamic portion. Although the thesis focuses on the study 

o f the topic under the Ithna- ‘Ashariyya Shi‘a jurisprudence, it refers to some extent to 

the opinions o f the other Islamic schools o f jurisprudence.

2. Purpose and Method

[1.29] Because o f jurists’ different interpretations (which in some cases are based far 

from reality) o f the Qur’anic texts and existing authoritative Traditions the issue o f 

freedom o f contract is one o f the most controversial issues under Islamic jurisprudence 

and demands more academic research. The thesis examines this controversial issue in 

Shi‘a jurisprudence and compares it with English and Australian common law for the 

purpose o f making an original contribution to the comparative law o f contract. In order 

to achieve this goal the thesis has adopted its own methodology in analysing the various 

controversial existing opinions. The numerous complicated juristic sources which are 

used by the thesis are analysed, and in some cases, they are rejected. The thesis does 

not merely analyse the cited sources but, rather, it introduces new ideas which are not 

found in other publications. Although Islamic (Shi‘a) jurisprudence constitutes the 

main thrust o f the thesis, the same analytical method is also employed in the 

examination o f the topic under the two other legal systems. In its comparative analysis 

o f the different issues related to the topic under the three legal systems, the thesis 

focuses on the deficiencies or advantages o f each legal system.
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[1.30] On various occasions the thesis attempts to examine the evolution o f some legal 

theories under the common law in order to compare them with the position taken by the 

classical and also the modem Islamic jurisprudence. To achieve this purpose the thesis 

studies both the old and the modem common law cases. However, this is not intended 

to suggest that such cited old cases are still part o f the common law.

[1.31] The discussion o f the topic under Iranian law (which makes reference to the 

related provisions o f Civil Code o f Iran) is only an ancillary part o f the thesis. Although 

Iranian law has been inspired by European law, particularly French law, it is deeply 

rooted in Islamic Sh i ‘a law. It should be added that in the Iranian legal system there is, 

so far, no reporting o f judicial decisions except for a very limited number o f the binding 

decisions o f the General Assembly o f the Supreme Court, none o f which are related to 

the present topic. Hence, that portion o f the work which concerns Iranian law is mainly 

theoretical in nature based on academic discussions. As an English translation o f the 

CCI, the thesis has mainly used Gh H V a f a i  , Commercial Law o f the Middle Ea st: 

[En g lish  translation o f the] C iv il Code o f Ira n  (New York, 1982). However, in order to 

overcome certain ambiguities this translation has from time to time been varied.

[1.32] On the basis o f the aforementioned methodology the thesis contains analysis, 

suggestions or criticism in relation to all three legal systems. It needs to be noted that 

the original principles o f the Holy Qur’an and the authentic Traditions themselves 

alongside the previous Divine revelations including the Holy Bible (both the Old and 

the New Testament) are sacred and immune from any analytical criticism. Therefore, 

any criticism made with regard to derived Islamic jurisprudence is merely allocated to 

jurists and their juristic attitudes and not to the Book and the Tradition whose 

infallibility is beyond question.

G. Problems

[1.33] Any comparative research involves some intrinsic problems from which the 

present work is not exempt. The first problem emerges in the presentation o f material 

related to Iranian law and particularly Islamic law which are foreign to the language 

adopted for this thesis. Due to the lack o f exhaustive academic research on the topic in
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English, the original legal texts and resources (in Arabic and Persian) have been used. 

Consequently it is not so easy to render a passage out o f a statutory provision or 

jurisprudence from Persian or Arabic into English to achieve a comprehensive 

comparative study. The difficulty will arise even more in the presentation o f materials 

which are matters o f divergence under Islamic sub-systems, the Sunni and the Shi‘a. In 

such a case it is not easy to translate various classical complicated juristic passages, 

where no equivalent technical expressions exist in English and therefore the 

understanding o f these passages may be difficult for English readers.

[1.34] Despite the similarities o f the legal systems concerned, they are also quite 

divergent on some points. Accordingly, the structure o f the present work is affected by 

the fundamental divergence in the approach o f the legal systems. The second problem 

is in devising an academic pattern for organising the topics and sub-topics, having 

regard to such divergence o f the three legal systems concerned.

H. Detailed Outline

1. Part One (Introductory Part)

[1.35] Since the work is one o f a comparative nature and deals with the topic under the 

three legal systems, it will have multiple readers some o f whom are only familiar with 

one legal system and need a general background and framework with regard to the other 

legal systems concerned. Part one o f the thesis, containing chapters two and three, 

attempts to fulfil such a task without intending to become directly involved with the 

topic itself.

[1.36] Chapter two generally concerns a brief history o f the three legal systems and 

their sources. Since the thesis involves itself with the examination o f two expressions 

‘contract’ and ‘ freedom’ , chapter three aims to give a general overview o f the 

development o f ‘contract’ law under the three legal systems without getting directly 

involved with the expression ‘freedom ’ o f contract, which is dealt with in the following 

parts o f the thesis. In the course o f a general review o f contract law, chapter three
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concentrates on those general principles o f contract law under the three legal systems 

which effectively co-relate with the theory o f freedom o f contract.

2. Part Two

[1.37] Part two, containing chapters four to six constitutes the main part o f the thesis. 

This part focuses on a comparative analysis o f the theory o f freedom o f contract and all 

the restrictions which each o f the three legal systems may impose on this theory.

[1.38] Chapter four, which can be regarded as the central chapter o f the thesis, concerns 

the development o f the theory o f freedom o f contract under the three legal systems. 

This chapter reviews the trend in Islamic jurisprudence and the common law towards a 

complete liberation from classical restrictions over individuals’ contractual relations and 

the rise o f freedom o f contract. This chapter also gives a general overview o f the 

remedies which these two legal systems and, specifically, the common law, apply to 

prevent exploitation o f freedom o f contract by those monopolistic mass producers who 

unconscionably take advantage o f consumers with weak bargaining power on the basis 

o f ‘ take it  o r leave i f  contracts.

[1.39] Chapters five and six examine the aspects o f illegality which create obstacles to 

the contractual liberty o f individuals. Given the extensive control by Islamic 

jurisprudence in the contractual relations o f individuals, it is not easy to say to what 

extent the contradiction o f contracts with the provisions o f the Sh a ri ‘a gives rise to their 

invalidity on the ground o f illegality. Such a difficulty also arises under the other two 

legal systems, especially the common law, which, during recent years, have passed 

extensive legislation controlling individual contractual relations, mainly for the purpose 

o f protecting consumers.

[1.40] Chapter five focuses on the fact that, under the three legal systems, the mere 

inconsistency o f a contract with written or unwritten provisions o f the law does not 

necessarily entail its invalidity on the grounds o f ille g a lity  or public policy. This 

chapter analyses the existing tests provided by each legal system for a determination o f 

whether or not a contract which contradicts the law is prohibited. The chapter 

concludes that, as a matter o f construction, it is left to the ju r is t s  under Islamic legal
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theory and to the courts under the other two legal systems to discern whether or not a 

contract which contravenes the provisions o f the law is intended by the Law-Giver or by 

the Parliament to be prohibited.

[1.41] Chapter six concerns a comparative study o f the effect o f public policy and moral 

considerations on freedom o f contract under the three legal systems. The chapter 

attempts to compare the principles o f public policy, under common law with those 

principles o f Islamic jurisprudence which are not explicitly referred to as public policy 

but play the same role in restricting freedom o f contract. This new attempt more 

practically illustrates the similarities and differences o f the three legal systems with 

regard to the consideration o f public interest on the theory o f freedom o f contract. 

Comparative examination o f public policy under the three legal systems leads to the 

following conclusions: (1) Both the common law and Islamic jurisprudence rely on 

similar principles for the invalidation o f contracts on the grounds o f public interest and 

m orality. A  contract may be regarded by these two legal systems as immoral and, 

therefore, invalid or at least unenforceable i f  either its formation or performance leads to 

a ‘contribution to wickedness'. (2) The chapter finds that the examples o f immoral 

contracts in the classical era o f the common law are similar to the examples o f immoral 

contracts under Islamic jurisprudence. For example, one could easily believe that the 

leading classical common law case o f Pearce v. Brook45 was decided by Islamic 

jurists, rather than English judges. (3) The position taken by classical Islamic 

jurisprudence in relation to immoral contracts remains almost intact, while the position 

taken by the classical common law with regard to the contracts involving sexual 

immorality has completely changed within the last two or three decades. As a result, for 

example the decision in Pearce’s  case was totally rejected in the recent Australian cases 

o f Barac. v Fra n e ll45 46 47 and Westpac Banking Co v Suzanne Bower 41

45 (1866) LR 1 Ex (Law Reports, Exchequer) 213; 4 Hurlstone & Coltman’s Reports (1866), 358.

46 (1994) 53 FCR 193.

47 (Unreported, Supreme Court of ACT, Master T Connolly, 4/4/1996).
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3. Part Three

[1.42] This part o f the thesis focuses on those restrictions which are imposed on the 

theory o f freedom o f contract when the law requires merely partial invalidation o f 

contract. Accordingly, the law may disallow particular clauses or restrict the parties 

from negativing or altering certain contractual rights or obligations. In the case o f 

partial invalidity, the scope o f a contract ultimately depends upon whether or not the 

contract can be saved through severance o f the invalidated part.

[1.43] Chapter seven focuses on those restrictions which the three legal systems impose 

over the theory o f freedom o f contract by disallowing particular contractual clauses. For 

example, in contrast to the common law, a condition precedent (al-shart al-ta ‘liq iyya) is 

not allowed under Islamic jurisprudence. Islamic (Shi‘a) jurisprudence is also strict in 

giving effect to those pre-contractual conditions which are agreed upon in the course o f 

pre-contractual negotiations as part o f a contract but where the parties forget or neglect 

to mention them in the contract. As mentioned above48 such a restriction in the 

admissibility o f certain contractual clauses has resulted from the preference for the 

objective theory over the subjective theory o f contract, and also from the development 

o f the p aro l evidence ru les.

[1.44] Chapter eight examines particular restrictions which are imposed on freedom o f 

contract when the law sets out particular rights or obligations for contracting parties in 

certain predominant contracts such as sale and hire, which cannot be excluded or 

restricted by the contracting parties. For example, according to s 6(1) o f the U nfa ir 

Contract Term s Act 1977 (UK), the parties to a sale contract are prohibited from 

excluding or restricting the “ seller’s implied undertaking as to conformity o f goods with 

description or sample, or as to their quality or fitness for a particular purpose” (specified 

by ss 13-15 o f the Sale o f Goods Act 1893). Section 68 o f the Australian Trade 

Practices Act 1974 (Cth) sets out similar prohibitions. Under this process, which is an 

effective measure for the protection o f consumers, any contractual term can be 

invalidated i f  it does not satisfy the test o f reasonableness. Similarly, Islamic

48 See [1.24]-[1.26].
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jurisprudence and also Iranian law prohibit any contractual clauses which exclude or 

reduce the main contractual rights or obligations sanctioned by the S h a ri‘a’s imperative 

provisions. Such unchangeable contractual rights and duties are termed as ‘muqtada’ o f 

contracts. This chapter focuses on the Shi‘a jurisprudence with a very brief reference to 

Iranian law. The chapter also provides a brief examination o f exemption clauses under 

common law to the extent that they play the same role as clauses contrary to the 

muqtada o f contracts under Islamic jurisprudence and Iranian law. In this section, the 

differing position o f the common law and the statutes, and also the recent development 

o f this legal system towards the invalidation o f some exemption clauses as a procedure 

for protecting consumers with weak bargaining power, will be examined. Lack o f 

codified statutory provisions concerning this issue has led some Iranian scholars to go 

far in giving effect to some unfair contractual clauses. By a comparative analysis o f the 

issue under the three legal systems, this chapter attempts to suggest an additional and 

probably more effective criterion for recognition o f those contractual rights or 

obligations which cannot be modified by consensual agreement o f the parties under 

Islamic (Shi‘a) jurisprudence and Iranian law.

[1.45] The scope o f freedom o f contract depends to a great extent on the effect o f a void 

contractual clause in a contract. A  void clause can either be disregarded by applying the 

doctrine o f ‘ severance’ and running a blue pencil through it (as illustrated in the 

common law), or it can cause the whole contract to be void or unenforceable because 

severance is impossible. With a comparative analysis o f the doctrine o f severance, 

chapter nine attempts to provide an exhaustive account o f the scope o f the doctrine o f 

propriety o f contractual clauses and the theory o f freedom o f contract under the three 

legal systems.

[1.46] Just as all chapters start with an introduction and conclude with a general 

conclusion and comparison, the entire thesis includes this brief prologue and also a brief 

conclusion in chapters one and ten.
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I. INTRODUCTION

[2.01] This preliminary chapter aims at briefly reviewing the general framework o f 

Islamic jurisprudence and the common law without being specifically concerned with 

the issue o f freedom o f contract. As the thesis deals with a comparative examination o f 

a specific topic under different legal systems, readers need some general background 

knowledge with regard to the legal systems concerned. Therefore, this chapter is only 

concerned with a brief review o f the general development o f Islamic jurisprudence, the 

common law and their sources. The chapter will not specifically concern itself with the 

sources o f Iranian law as they are the same as the sources o f Shi‘a jurisprudence, as well 

as the enactments o f the Parliament and the advice o f the Leader1 (which is the current 

practice in Iran, under the theory o f the Authority o f Faqih).

Since the examination o f an individual’s contractual liberty under Islamic (Shi4a) 

jurisprudence constitutes the main thrust o f this thesis it will be natural for those readers 

familiar only with the common law to ask: What is Islamic jurisprudence? When and 

how was Islamic jurisprudence developed? What is Shiism and its jurisprudential 

methodology? Answering these questions requires an examination o f historical issues 

which are, for the most part, irrelevant to the topic. Accordingly, an historical study o f 

Islamic schools o f thought including Shi‘a, initially intended to be included in this 

chapter, has been added to the thesis as annex one at the end. Annex one is also 

concerned with a brief examination o f the historical development o f Iranian law, the 

enactment o f the CCI and its changes following the Islamic Revolution o f 1979. This 

Annex is not concerned with the historical study o f the common law, instead reference 

is made to other existing sources.2 *

1 For an outline of the sources of law under the Iranian legal system see P OwsiA, Formation o f  Contract,
A Comparative Study Under English, French, Islamic and Iranian Law, Graham & Trotman (London, 
1994) pp 77-88.

2 For a study of English political history, see generally: JC Holt, note 65 infra; J REEVES, History o f  
the English Law from  the Time o f  the Saxons to the E nd  o f  the Reign o f  Philip and Mary, (London 2nd
ed, 1787, reprinted: New York, 1969); M RADIN, Anglo-American Legal History, (University of 
California, 1936), particularly first 17 chapters; TFT PLUCKNETT, A Concise History o f  the Common
Law, Butterworths (London, 5th ed 1956) part I; HAROLD Potter, An Historical Introduction to
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[2.02] As Islamic law is a religious legal system, it is based on the general 

unchangeable principles set forth by the Book and the Traditions. Islamic jurisprudence 

was in fact developed by jurists who deduce the SharVa injunctions from the Book and 

the Traditions using, in addition, the secondary sources o f Islamic law where these two 

main sources are silent.

[2.03] Although in its early stages the common law was influenced by Canon law,* 3 it is 

a secular legal system essentially developed by the Parliament and the courts. The 

second section o f this chapter is concerned with the role o f legislation and judicial 

precedent as the two main sources o f the written common law {Lex Scripta ). This 

section briefly discusses the process o f applying a binding precedent by the courts 

through the mechanism o f “d istinguishing” .4 This section will be followed by an 

examination o f the secondary sources o f the common law, including custom as the use 

o f a source o f the non-written part o f the common law {Lex non Scripta). Examination 

o f the common law sources is preceded by a brief review o f the development o f the 

English Parliament and the court system as both o f these are two o f the main 

foundations o f the English common law, which is in fact “ the origin o f modem contract 

law”5 in common law countries.

[2.04] The chapter does not undertake a comprehensive and detailed analysis o f the 

sources and the historical development o f the common law and Islamic law as that is 

beyond the capacity o f this thesis. Thus, for the sake o f brevity, some parts o f the 

chapter may appear to be very general. In such cases references are made to other 

sources for further explanation.

The chapter concludes with a discussion o f the general character o f each legal system, 

and a brief comparison o f both their similarities and differences.

English Law and its Institutions, (London, 2nd ed, 1943) part I; HM Ca m , Selected Historical Essays 
o f  FW M aitland, Cambridge University Press (Cambridge, 1957).

3 See note 73 infra.

4 See E CAMPBELL, et al, Legal R esearch: Materials and Methods, LBC Information Services (Sydney,
4th ed 1996) p 65.

5 See J BEATSON, D Friedmann (ed), Good Faith and Fault in Contract Law, Clarendon Press (Oxford,
1995) p 3.

2 2



Chapter two: Development o f Islamic Law & the Common Law and their Sources

II. ISLAMIC LAW

A. General

[2.05] The word “ Islam” literally means “to surrender.” It is based on the ideology that 

men should be completely obedient to God’s decrees. The Holy Qur’an, as the main 

source o f Islamic law (S h a ri‘a) was revealed piecemeal to the Prophet Muhammad 

during the 23 years o f his prophetic life. The messages and the injunctions o f the Holy 

Qur’an were fundamentally consistent with previous revelations, including the Holy 

Bible.6 Islam not only has set forth religious ethics to regulate every aspect o f the 

Muslim’s life, but also embodied provisions with respect to various aspects o f the law,7 

in order to regulate the rights and duties o f individuals and states. The Qur'anic 

provisions concerning the latter embrace the rules concerning civil obligations, 

punishments and contracts. The Qur’an assures believers that whatever the Prophet was 

saying was not whimsical, but only what has been inspired by God.8 Therefore, the 

Precedents o f the Prophet were firmly recognised as the second main source o f the 

Sh a ri'a .9 The Prophet not only was a mentor for legislation, but also at the same time, 

commander o f the Islamic army, judge and political leader.10 The first thirteen years o f 

the Prophet’s life were spent in preaching to the unbelievers in Mecca. This led to his 

migration to Medina. The nucleus o f an Islamic state was first formed in Medina. The 

Islamic calendar starts at the beginning o f this migration (h ijra h) in 622 AD.

6 See Q u r’an (II: 4).

7 See eg CG W E E R AM AN TR Y , Islamic Jurisprudence: An International Perspective, Macmillan (1988,
reprinted in 1993-4) p 1. See also MB HOOCKER, Islamic Law in South-East Asia, Oxford University 
Press (Oxford, 1984) pp 30, 33-5. For a study of the definition of “H uquq ” (rights ) see J SCHACHT, 

Introduction to Islamic Law, Clarendon Press (1964; reprinted in 1966 and 1979) pp 200-201.

8 Q u r’a n (lA ll:2 -V ).

9 From the Sunnies, Al-Shafi‘i was the first eminent jurist who, in reliance on the Qur’anic injunction 
(IV: 59, “Obey God and His Prophet”) established the Traditions of the Prophet as the second source 
of law. See note 26 infra.

10 JJ Nasir, The Islamic Law o f  Personal Status, Graham & Trotman (London, 2nd ed 1990) p 1.
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B. Development o f Methodology in Islamic Jurisprudence

1. The Trend of Deduction of Islamic Injunctions

[2.06] During the Prophet’s life juristic questions or general principles aroused no 

controversy. Every question was answered by the Prophet, most o f which were 

subsequently supported by the revelations. However, the controversies and 

complexities in the process o f deducing the SharVa injunctions arose after the prophet’s 

death when Islam spread to other areas outside o f Arabia.11

[2.07] During the Umayyad period (660-750 AC) the general juristic rules and 

principles were categorically deduced by a new class o f jurists from different schools. 

However, there were divergences among jurists because o f the different interpretations 

o f the Qur’an, and the rules created for distinguishing the authentic Traditions from the 

forged ones.12

[2.08] Eventually more modem juristic thinkers such as Jamal-u-Ddin al-Afqhani (1838 

and the Egyptian jurist Muhammad ‘Abduh (1849 - 1906) from the Sunni schools,

and Mir Fattah Maragha’i and Sheikh Mortada Ansari (d. 1282 AH/1863 AD) from the 

Ithna- ‘ashariyya Shi‘a school, opened a new door for legal and juristic reform. The 

modem trend gave rise to the compilation and enactment o f the M ajallah which 

included 1850 Articles, the Ottoman Civil Code (1293 AH/1876 AD). Although this 

Code adopted some provisions from the various Sunni schools, it was, in principle, 

based on Hanafi juristic law. This Code, until recently, was used as the Civil Code o f 

Iraq, Syria and Jordan. Even on the enactment o f new Civil Codes, the M ajallah have 

remained the essence o f the Civil Code in these countries.

11 Khadduri says: “The development of Islamic law would have been less complex . . .  if the Muslim 
community had remained confined to Arabia.” See M Khadduri, “Nature and Sources of Islamic 
Law” (1953) 22 Washington LR 3, at 11.

12 The rigidity of reliance on the adopted doctrines by some schools was so great that a Hanafi jurist, Al- 
Karkhi said: “every Qur’anic verse or the Prophetic Tradition which conflicts with our school’s 
opinion is capable of being interpreted or even being abrogated.” See IBN AL-ATHEER, al-Kamil ft al- 
Tarikh, Vol VIII, p 106.
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2. Development of Jurisprudential Principles

[2.09] After the Prophet's death (632 AD) and the closure o f the revelation, a new era 

began with the Four Patriarchal Caliphs who led successively.13 In this period the 

Caliphs, and the other Companions o f the Prophet, deduced juristic judgment when it 

was needed by reliance on The Qur’an and the Tradition i.e. the precedent o f the 

Prophet. The unwritten Traditions were cited by the Prophet’s Companions (Sah&ba), 

who had personally witnessed his practices and comments. After the death o f these 

Companions, the Prophet’s practices and statements were passed down from generation 

to generation. Subsequently, the narratives (ahadith) were collected in writing, and 

were classified into different categories based on the credibility o f the narrators and the 

form o f the citations. The jurists from different schools o f jurisprudence tried to infer 

the provisions o f Islamic law from both the Qur’an and the Prophet’s Traditions by 

means o f different methods and principles. The act o f reasoning and the inference o f 

deductions was called Ijtiha d , the inferred judgments o f Sh a ri ‘a were called F iq h ,14 the 

method o f deriving the Islamic rules from the Qur’an and the existing evidence o f The 

Tradition was called U su i (pi.; ‘A sl, singular, which means principle) or U su i al-fiqh  

(the principles o f jurisprudence), and those who were expert in Sh a ri ‘a and tried to infer 

the Islamic injunctions were called fuqaha (pi.; faqih, singular, which means jurist). In 

light o f the different methodologies used in deriving rules o f Islamic jurisprudence from 

the existing sources, and the divergent opinions over the issue o f political sovereignty in 

the Islamic state, the Muslims divided into two main schools, namely Sunni and 

Shi‘ a.15

13 For a study of the four Patriarchal Caliphs see generally S Mah m asani, Turath al-Khulafa’ al- 
Rashidin F i  al-Fiqh wa al-Q ada’, (Beirut, 1984: Dar al-Tlm lil-Malayyin); M a s ‘UDI (d 346 AH/957 
AD), M uruj al-Dhahab wa Ma ‘adin al-Jawahir (1393 AH/1973 AD: Dar al-Andulus) vols I-II (for an 
exhaustive study of Ma s ‘UDI see generally AMH SHBOUL, Al-M as'udi & His World, Ithaca Press 
(London, 1979).

14 Fiqh  originally means “understanding”. Fiqh also means “science” or “discipline” of jurisprudence.

15 For a study of a brief history of Sunni and Shi‘a see Annex I.
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C .  S o u r c e s  o f  I s l a m i c  L a w

1. Primary Sources

(i) The Q ur’an

[2.10] The Qur’an is the holy Scripture o f the Muslims, revealed to the Prophet during 

the twenty three years o f his prophecy in Mecca and Medina. As its meaning conveys, 

it is the sacred word o f God. For Muslims, its infallibility and conclusive authority are 

beyond question. It is profound literature and no translation can bear the same weight or 

convey the same meaning o f this Holy Book. The Qur’an is regarded as the foremost 

source o f Islamic law. It consists o f 6600 verses gathered in 114 Surah (chapters).16 In 

the entire Qur’an only 500 verses deal with the law in a strict sense. These verses are 

called Ayat al-Ahkam (verses o f injunctions). Some o f the Qur’anic verses have a clear 

and unambiguous juristic implication (Muhkamat), so that all jurists derive the same 

meaning from them. There are some verses, however, that do not have such a specific 

implication, and are subject to differing interpretations. These verses which are 

described as Mutashabihat, are interpreted in light o f the Prophet’s Traditions. Some of 

the earlier verses have been abrogated by later ones. Such first abrogated verses are 

called Mansukhat (pi; Mansukh, sing) and abrogating verses are called Nasikhdt (pi; 

N dsikh, sing).17 During the period o f the Prophet, the revelations were memorised by 

the close companions, and also recorded in writing by inscriptions on parchments, 

flagstone and other materials.18 The Qur’an in its present form was gathered by 

‘Uthman, the third caliph, without the observance o f any topical classification or 

chronological order.

16 Those Surahs (chapters) that were revealed in Mecca are brief and concise concerning the general 
issues of belief, morality and faith which are called Makki. But those chapters which were revealed in 
Medina are long and include the decrees and legislation, called Madam.

17 For study of theory of naskh see generally J BURTON, The Sources o f  Islamic Law, Edinburgh 
University Press (1990).

^  MH K a m a l i , Principles o f  Islamic Jurisprudence, Islamic Texts Society (Cambridge, 1991) p 17.
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(ii). The Tradition (,Sunna)

[2.11] Sunna is an Arabic word which means Tradition, a path and example to be 

followed.19 In a broader sense, it also refers to the pre-Islamic traditions, classical Arab 

customs, or traditions o f the Patriarchal caliphs. But Sunna, as a second primary source 

o f Islamic law, under the Sunnis, refers only to the Tradition o f the Prophet (Sunnat a l- 

Nabi). This is extended to the Tradition o f the twelve Imams according to the Ithna- 

‘ashari Shi‘ a.20 The Prophet’s Tradition consists o f his verbal utterances (Qawl or 

Hadith), his acts ( F i 7) and what was done in his presence and acknowledged, or not 

rejected by him ( Ta q rir). Unlike the Qur’an, when a hadith is narrated generation after 

generation, its wording may be changed provided that it retains the same meaning.

[2.12] The Sunna (Tradition) contains certain rules which are neither confirmed nor 

rejected by the Qur’an, such as the Punishment o f the married adulterer by stoning 

(ra jm ).21 Jurists are not unanimous in this opinion that the Tradition is an independent 

source o f Sh a ri ‘a.22 However, the majority o f jurists believe that although the Tradition 

enacts original rules, it is dependant upon the Qur’an,23 because its authority has been 

strongly certified by this Book.24 Among the Sunnis, al-ShafTi was the first who, in 

reliance on the Qur’anic injunction to “Obey God and His Prophet . . .” ,25 established 

the precedents o f the Prophet as the second main source o f Islamic law.26

19 See A N A zmi , article “Sunna” in The Oxford Encyclopedia o f  the M odern Islamic World, Oxford 
University Press (Oxford, 1995) vol IV, pp 136-9.

20 See generally Ibn Babu yah , Man La Yahduruhu al-Faqih, ed HM AL-KHURSHAN (Tehran, 1390 
AH); See also P Crone, Roman, Provincial and Islamic Law, (Cambridge, 1987) PP 25-6, 122.

21 For a detailed study of other rules originated in the Tradition without being mentioned in The Qur’an, 
see Ibn Qayyim  a l -Ja w ziyyah , Flam  al-M uwaqqi‘in, vol II, p 233; MH Sib a ‘i, al-Sunnah wa 
Makanatuha f i  al-Tashri' al-lslam, p 380; AW KHALLAF, ‘Ilm-i Usui al-Fiqh (Kuwait, 12th ed 
1398(1.)/1978) p 40.

22 MH Ka m a li, note 18 supra, p 62.

23 Cf M A bu Zahrah , Usui al-fiqh (Cairo, 1377/1958) P 82.

24 See eg, Q u r’an (LIX: 7).

25 Q u r’an (IV: 59).

26 See NJ COULSON, A History o f  Islamic Law, Edinburgh at the University Press (London, 1964) pp 53- 
61; HAR GlBB, Mohammedanism, (New York, 1962) p 90ff. See also generally Khadduri’s 
introduction to ShafiT s al-Risala, note 35 infra.
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[2.13] Muslims are not in agreement as to whether the Prophet’s statements (ahadith)

were collected in writing during his life time or after his death.27 28 Both the Sunni and the

Shi‘a schools respectively, compiled their own outstanding, collections o f the Traditions.
e d ite d  i'w 3-Hi AH;

Imam Ahmad b. Hanbal (the founder o f Hanbali school)^a-l-&Q-AH  was-the-first person
t d

to-gather^ forty thousand ahadith in a collection named Musnad.2% Later, other Sunni 

schools gathered ahadith in six other collections29 mostly in the second half o f the third 

century AH/latter part o f the ninth and first part o f tenth century AD. Among all the 

collections o f ahadith, two collections known as the Sahihan (Two Sound Ones), are 

recognised as being o f prime authority. The first is a collection gathered by Muhammad 

al-Bukhari (d. 256 AH/870 AC); the second is the collection o f Muslim b. al-Hajjaj (d. 

261 AH/875 AC).30 The collections o f the Shi‘a are in Four Books (al-kutub al- 

A rba ‘a) collected over 150 years in the fourth and mid fifth century AH/ tenth to mid 

eleventh century AD.31

[2.14] The degree to which the Traditions are regarded as authentic is related both to 

the credibility and the number o f persons narrating them. Accordingly, in order to 

determine the credibility o f the narrators, two interrelated disciplines were developed: 

firstly, ‘//m a l-rija l (the science o f persons), concerning the study o f the biographical

27 According to some Sunni Muslims, the prophet himself prohibited people from narrating his ahadith. 
This hadith, which has been attributed to the Prophet indicates: “You should never write any thing of 
my statements. Whoever writes any of my speeches should be discarded unless it is The Qur’an. 
Meanwhile don’t be reluctant to [orally] narrate my statements (ahadith)” . See M uslim ’s Sahih, vol 
VIII, p 229. See also generally S MAHMASANi, Falsafat al-Tashn F i al-Islam, Persian transl. by 
Golistani, Amir Kabir (Tehran, 1358/1979). It has been argued that the Prophet made such a 
prohibition, firstly, in order to prevent the creation of a collection that could be mixed up with the 
Qur’an (which by that time had not yet been gathered into one whole collection); secondly, to avoid 
the attribution to him of forged ahadith. See M SHAHABI, Adwar Fiqh, Tehran University Press 
(Tehran, 1357) vol I, 406, 410-12.

28 See A  Sharabasi, al-A ’imat al-Arba ‘a , Dar al-Jil (Beirut, 1980) p 185.

29 These collections were known as ‘Saha ’ al-Sittd' (The Six Sound Ones)

30 See A  G u i l l a u m e , The Traditions o f  Islam: An Introduction to the Study o f  the Hadith Literature, 
(Oxford, 1924) p 23ff. See also A H a y d a r , Al-Imdm al-Sadiq wa al-Madhahib al-A rba‘a, Dar al- 
Kutub al-‘Arabi (Beirut, 1969) vol II-III, p 557.

31 These four collections are as follows: (1) Usui Kafi collected by Ibn BABWAYH (SHEIKH KULAYNI, d. 
329 AH); (2) Man La Yahduruhu al-Faqih collected by INB Babuyah  (d. 381 AH); (3 and 4) 
Tahdhib al-Ahkdm and Kitab al-Istibsar collected by Sheikh TUSI (d. 460 AH). For full information 
about these four collections of ahadith, see A HAYDAR, id, p 562-5.
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character, reputation and religious credibility o f the narrators; secondly dim al-D iraya  

(the science o f evaluation), which classifies the Traditions on the basis o f the chain(s) o f 

narrators.32

[2.15] Two procedures and techniques for the distinction o f authentic ahadith from 

those considered to be dubious have been employed by both the Sunnis and Shi‘a, but 

based on different criteria and rules. Therefore, although many o f the Traditions have 

been relied on in jurisprudence by both the Sunnis and Shi‘a in the same way, there are, 

however, many Traditions which have been adopted by one o f these schools without 

being adopted by the other.

2. Secondary Sources

[2.16] Apart from the Q u r’an and the Sunna, which have been unanimously accepted as 

primary sources o f Islamic law, various secondary sources have been recognised by the 

different schools.33 As the most important secondary sources o f jurisprudence, Ijm a ‘ 

(consensus) and Qiyas (analogy) were officially accepted by all Sunni schools, and 

Istihsan (Equity) was accepted only by the Hanafis, Malikis and some Hanbali jurists. 

However, the Shi‘a in rejecting Qiyas and Istihsan and advocating Ijm a ' in a way 

different from that o f the Sunni schools, have developed the principle o f ‘aql 

(reasoning) as the fourth source o f Islamic law. Each o f these secondary sources is 

briefly examined below.

(i). Ijm a‘ (Consensus)

[2.17] The literal meaning o f Ijm a ‘ is agreeing together and it refers to the unanimous 

agreement on a given issue o f all the reputable jurists in a specific period after the 

Prophet.34 As Al-Shafi‘i has maintained, Ijm a ‘ will be recognised as the basis for a rule,

32 For a study of different classifications of ahadith see MH SlBA‘l, ahSunnah wa Makanatuha f i  al- 
TashrV al-Islam, (Beirut, 3rd ed 1402/1982) p 95.

33 More than twenty secondary sources of Islamic law have been recognised by different schools. See 
MJ Ja ‘fari Langrudi, Maktabha-i Huquqi dar Huquq-i Islam (Tehran, 1974) p 20.

34 For a full exposition of Ijma ' See generally, A HASSAN, The Doctrine o f  Ijm a ' in Islam, (Islamabad, 
1976); GF HOURANI, “The Basis of Authority of Consensus in Sunnite Islam” (1964) 21 Stadia
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where that rule is assumed to be acknowledged by the Lawgiver.35 Ijm a ‘ will be relied 

on as a secondary source if  there is no clear authority in the Qur’an and the Tradition in 

relation to a particular issue. The basis o f authority for Ijm a ' is a well-known hadith 

attributed to the Prophet which states, “My community will never unanimously agree on 

a wrong thing” .36

[2.18] Although both the Sunnis and the Shi‘a consider Ijm a ‘ as a secondary source o f 

jurisprudence, they diverge on the rationale o f its authority and scope. There are also 

divergent views among the Sunni schools concerning the scope and applicability o f 

Ijm a ‘. Where no clear authority can be found in the Qur’an or the Tradition, Abu 

Hanifa allows for “ free reasoning” (ra 'y) o f one single jurist, without requiring reliance 

on consensus. However, free personal reasoning o f jurists is rejected by Imam Malik 

who advocates consensus. Nevertheless, Imam Malik believes that Ijm a ‘ is a source o f 

jurisprudence, but it is limited to the consensus o f the jurists o f Medina.37 Ijm a ‘ is 

achieved i f  a rule is agreed to by all the jurists in the Muslim community. I f  there is 

only one dissenting jurist in the community, there can be no consensus.38

[2.19] Unlike the Sunnis, the Shi‘a believe that the consensus o f the jurists as a 

secondary source can be relied on i f  it is linked to the Imams. They argue that the 

consensus o f the jurists will be regarded as a source o f jurisprudence i f  it promotes the 

feeling (h iss) that the absent Imam agrees with it.39

(ii). Qiyas (Analogy)

[2.20] Technically Qiyas is the extension o f a rule fixed in an original case to a new 

case for which no rule can be found in the Qur’an or the Tradition because o f common

Islamica, pp 13-60. See also WB HALLAQ, article “Consensus” in The Oxford Encyclopedia o f  the 
M odern Islamic World (New York, Oxford, 1995: Oxford University Press).

35 See SHAFii, M u h a m m a d  b . I d r Is a l -, al-Risdla, ed Shakir (Cairo, 1940), transl. and Introduction by 
M K h a d d u r i , as Islamic Jurisprudence, The Johns Hopkins Press (1961), chap XI, pp 285-288. See 
also M S h a l t u t , Islam ‘Aqida wa Shari ‘a, Dar al-Shuruq (Beirut, 17th ed 1991) p 68-69.

36 MH K a m a l i , note 18 supra, p 179. See the Arabic text in number 1 of the Annex II.

37 See JJ N a s i r , note 10 supra, p 22 (1986), p 20; CG W e e r a m a n t r y , note 7 supra, p 40.

38 For study of the requirements of Ijma ‘ see eg, AW K h a l l a f , note 21 supra, p 45ff.

39 See eg, P OwsiA, note 1 supra, p 71.
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factors between the two cases.40 There exist four elements (<arkan) in Qiyas: firstly, the 

original case (as I) where the explicit rule has been fixed by the Qur’an and the 

Tradition; secondly, the new case (fa r1) about which both the Qur’an and The Tradition 

are silent; thirdly, the effective reasoning for decision ( ‘Ilia )  which is based on the rule 

as recognised in the original case, and is common to both the original and the new 

cases;41 and finally, the rule fixed in the case (hukm). It is intended to use a sl as 

implying a non-separable source for both the original and new cases.42 Qiyas would be 

applied where two conditions exist: (i) the rule o f original case is not exceptional but 

general and extendible to the derivative case, (ii) the reason for attributing the rule to 

both the original and the derivative case is common to both cases. For example, it has 

been attributed to the Prophet that he said, “ the killer shall not inherit [from his victim]” . 

By analogy it has been deduced that the killer can not benefit from the will o f his 

victim.43

[2.21] Al-ShafTi believes that Qiyas in fact is Ijtih a d  He does not allow the making o f 

any judgment (Hukm) on a ground other than the four main resources o f the S h a ri‘a (the 

Qur’an, the Sunna, Ijm d ‘ and Qiyas).44 45 Al-Shafi‘ i argues that human reasoning (ijtihad) 

by means o f analogy (Q iyas), is presumed to be on behalf o f the community, regardless 

o f whether or not it is made by an individual jurist or it takes the form o f consensus 

(Ijm d j  45 However, Qiyas is rejected by Mu‘tazilah, Zahiri, some o f the Hanbali 

jurists, and Shi‘a 46 The Shi‘a describes Qiyas as an evil and a rigid principle which 

causes hardship. The Shi‘a argues that the provisions o f the law should be certain, 

whereas a rule extended to similar cases is uncertain and ambiguous. This school also

40 Qiyas literally means inter alia to measure weight, length or other qualification of something, that is
why scale is called Miqyas in Arabic. See eg, Ghazali, Abu Hamid  M-uhadba b . al-Mustasfd Min 
’Urn al-Usul (Cairo, 1356(1.)/1937) vol II, p 54. M l  HA!*M/iP

41 See eg, AW Khallaf, note 21 supra, p 53.

42 See eg, M A b u Zahrah , Usui al-fiqh. (Cairo, 1377/1958) p 180.

43 See eg, MH Ka m a li, note 18 supra, pp 199-210.

44 A l-Shafi‘1, al-Risala, (1321 AH/1903 AD) pp 4-5, 18-20.

45 See M Khadduri, The Islamic Conception o f  Justice, The Johns Hopkins University Press (1984) p 
3; See also A l-Shafi‘1, al-Risala, note 35 supra, chapters 11-13.

46 See eg, WENSINK’S article, ‘Sunna’ in Encyclopedia o f  Islam, 1, vol IV, p 557.
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argues that there is no reason to infer that the Lawgiver had intended similar cases to be 

governed by the rule in the original case.47

(iii). Istihsan

[2.22] Istih sa n  is an Arabic word which literally means “ to give preference to what 

seems better.” It is rooted in the word “Hassan” which means to be good or beautiful. 

In Islamic law, the technical meaning o f Istih sa n  is to some extent similar to the 

doctrine o f “Equity”48 in common law. Any solution offered by Istih sa n  is not regarded 

as an independent authority beyond Islamic law, but as part o f the S h a ri‘a. It is a 

branch o f Ijtih a d  based on which the Islamic rules could be adapted to meet the needs o f 

the society and changes o f circumstances.49

[2.23] It is argued that the authority o f Istih sa n  is rooted in the Qur’an and the 

Tradition. However, it is distinguished from Qiyas, as it is an equitable doctrine arising 

from the exercise o f conscience in order to derive an injunction which is more equitable 

and advantageous for society. Accordingly, Istihsa n, in some cases, can override an 

inequitable rule established by Qiyas even i f  it is manifest.50 To substantiate Istihsa n, 

the supporters o f this doctrine have relied on the Qur’anic authority which says: “God 

intended easiness for you, and has not intended to put you in hardship.”51 It has also 

been attributed to the Prophet that he said: “ the best thing in your religion is that which 

causes ease to the people”52

[2.24] Istih sa n  has been validated as a subsidiary source o f Islamic law by Hanafis, 

Malikis, and some Hanbali jurists including Ibn Qudama (in his book: Rawdat a l- 

N a zir). However, it has been rejected by other groups o f Hanbali jurists, the ShafTi, the

47 See eg, MH Ka m a li, note 18 supra, pp 219-26.

48 See generally L M akdisi, “Legal logic and Equity in Islamic Law” (1985) 33 American Journal o f  
Comparative law, 63.

49 MH Ka m a l i, note 18 supra, p 246.

50 See S M ah m asani, Falsafat al-TashrV F i  al-Islam, (1975) pp 190 ff.

51 Q u r’an (II: 185).

52 See eg, Sarakhsi, Mabsut, vol X, p 145; Ibn  Han b a l , Musnad, vol V, p 22.
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Shi‘a and the Zahiri schools.53 Nevertheless, as Mahmasani argues, it seems that 

Istih sa n  is in some way similar to the doctrine o f Is tid la l (reasoning) which is applicable 

under Shafi‘ i, Hanbali and Ith n a -’ashari Shi‘a; and the doctrine o f “Equity” under 

Roman and English law.54

(iv). Reason ( ‘Aql)

[2.25] The Shi‘a in principle reject Qiyas and Istih sa n  and instead adheres to the 

principle o f ‘Aql (reasoning). The Shi‘a believe that regardless o f the law, any action is 

intrinsically either bad or good. Accordingly, any human activity may be judged by 

means o f logic. The Shi‘a finally conclude that since the rule o f logical standards is a 

principle in Divine legislation, in the absence o f any divine rule regarding a new issue, a 

judgment made logically can be in harmony with the Sha ri ’a.55

3. Supplementary Sources

(i). Custom ( ‘U rJ)

[2.26] Custom is defined as those unwritten rules which as a result o f usage are 

generally accepted orally and in practice, by reasonable and wise people as being 

applicable to a society.56 Custom is generally accepted by all the different Islamic 

schools o f jurisprudence as a supplementary source o f Islamic law. The Sh a ri ’a did not 

reject those customs they considered as reasonable, and which were prevalent among the 

people in the pre-Islamic period, particularly customs which were based on previous 

Divine Revelations. As a result, jurists have classified Islamic injunctions into two 

categories. Firstly, there are those rules and customs which were previously prevalent 

in the society and endorsed by the Sh a ri ’a. These rules are called imda ’i  (confirmed).

53 For intensive discussion see eg, Sabuni ‘A bd a l -Rah m an , Khalifah . Babakr  and Tantawi 
M ah m ud , al-Madkhal al-fiqh wa Tarikh al-Tashrih al-Islam, (Cairo, 1402/1982: Maktabah Wahbah) 
p 119ff; J H ilal, Istihsan wa Masalih Mursala f i  Usbu ‘ al-Fiqh al-Islami Mahrajan Ibn Taymiyya, p 
244.

54 See S M ah m asani, “Principles of International Law in the Light of Islamic Doctrine” (1966) I 
Recueil D es Cours 201, at 230-321.

55 MJ Ja ‘fari LANGRUDI, Maktabha-i Huquqi dor Huquq-i Islam (Tehran, 1974) pp 117-18.

56 Cf MA Zar q a ’, Al-Madkhal al-Fiqhi al- ‘Amm Ila al-Huquq al-Madaniyya f i  al-Belad al-Suriyya, 
(3rd ed 1952) at [483] (attributing such a definition to eminent jurist QHAZALi).
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Second, there are the rules which were unprecedented in pre-Islamic history and initially 

established by the S h a ri’a. These latter injunctions are called ta ’s is i (original). It has 

been argued that the Qur’an and hadith specifically endorse customs as a source o f law. 

This verse from the Qur’an is relied on: “Be merciful and advise [others] to good habit 

[custom] and avoid hoodlums” .57 It has been also attributed to the Prophet that he said: 

“What is regarded as good by Muslims is surely regarded as good by God” .58 To 

support custom as a source o f law, it has also been argued that even i f  these two 

authorities from the Book and the Tradition do not directly refer to custom in its 

technical sense, then they refer to what is good and acceptable by Muslims, and 

therefore, they can support custom as a source o f Islamic jurisprudence. This is so 

because custom is defined as those rules which are accepted as good and applicable by 

the society.59

[2.27] Custom plays a significant role in Islamic contract law. In relation to the process 

required in the formation o f contracts, and also for the determination o f precise 

contractual duties o f the parties when the contract is silent, Islamic jurisprudence relies 

on prevailing custom. For example, in a contract for the sale o f specific goods, all 

accessories which are customarily included with those goods should be delivered to the 

buyer, unless the contract specifies otherwise. In the interpretation o f ambiguous 

expressions or phrases which are used in contract documents, the meanings preferred, 

are those which are supported by the custom prevailing at the time and place o f the 

formation o f the contract.60 Such meanings o f course, may differ from the meanings 

which may be allocated to those expressions under different customs.

[2.28] Under Islamic jurisprudence the use o f a custom will be applicable in the 

interpretation o f a contract i f  the following conditions are present. (1) I f  it is widely 

accepted by the whole society, and not by only a particular and limited group. (2) I f  it

57 Q u r’an (VII: 198).

58 See FA A bu  Sa n a , Al- ‘U rf wa al- ‘Adat ft Ra ’y  al-Fuqaha (1947: Matba‘a Al-Azhar) p 26.

59 Ibid.

60 See Article 224 of the CCI which indicates “ The wording of a contract shall be read according to the 
meaning understood by custom.” [italics supplied].
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is not in conflict with the law or the S h a ri’a. (3) I f  its applicability is not expressly 

excluded by the parties.61 (4) I f  it is applicable as a custom at the time o f the formation 

o f the contract. In the other words, those customs which become prevalent subsequent 

to the contract in question will not be applied.62

[2.29] Custom and established usage are also accepted by Iranian law as a source o f 

law.63 Article 3 o f the Civil Procedure Code o f Iran indicates:

“The courts of justice are bound to take cognisance of the cases in 
accordance with the provisions of law and issue judgment or otherwise 
settle the case. Where the existing laws of the country are not perfect or 
are not explicit, or are contrary, or there does not exist a law applicable 
to the case at issue, the courts of justice are bound to settle the case in 
accordance with the spirit and the purport of the existing law, and 
established usages concerning the case at issue.” [emphasis added]

(ii). Juristic Opinion and Ruling (Fatwd)

[2.30] The scholarly writing o f jurists and also their rulings with regard to a specific 

issue (fatwd) can be relied on by the judges in an Islamic court, particularly when the 

existing laws are incomplete or ambiguous with regard to a certain issue or case. For 

example, Article 167 o f the Iranian Constitution 1979 indicates:

“The judge is bound to endeavour to judge each case on the basis of the 
codified law. In case of the absence of any such law, he has to deliver 
his judgement on the basis of authoritative Islamic sources and authentic 
fatawd. He, on the pretext of the silence of or deficiency of law in the 
matter, or its brevity or contradictory nature, can not refrain from 
admitting and examining cases and delivering his judgment.”

61 It is an acceptable mle among jurists that “what is supported by custom is the same as stipulated by the 
parties as a condition” (See the Arabic text in number 2 of the Annex II). See M SALJUQI, Naqsh-i 
‘U rf dar H uquq Madani-i Iran [The Role o f  Custom in Iranian Civil Law] (Ph D thesis, University of 
Tehran, 1347/1968) p 36 note 3.

62 See M SALJUQi, id, pp 35-7.

63 See generally M SALJUQi, ibid.
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III. C O M M O N  L A W

A. Development o f the English Parliament and Court System as Foundations

o f the Common Law

[2.31] The history o f the present English common law has been traced back to the 

twelfth century. This legal system originated from the practice o f the royal courts, 

developed during the reigns o f Henry I and Henry II.64 Glanvill’ s treatise on the laws 

and customs o f England took shape at the end o f this century.65 The central royal courts 

which kept the “King’s Peace” were given their authority by the King and started their 

work at the end o f twelfth century at Westminister, and during the thirteenth century 

they expanded to other parts o f England.66 These courts applied a set o f rules derived 

from the feudal system, traditional customs, and mainly the Kings’ guidance. The 

power o f the King was applied through his chancellor, who was an ecclesiastic, and the 

most important officer in the King’s council. During the course o f the sixteenth 

century, Equity had finished its fonnative period and became a supplementary element 

o f common law, although in a piecemeal manner.

[2.32] A  long term o f constitutional struggle finally resulted in the “Glorious 

Revolution” o f 1688, when the English Parliament finally gained undisputed supremacy 

and sovereignty. The power o f the Parliament was consolidated by the end o f 18th 

century.

[2.33] Throughout the eighteenth century, and most o f the nineteenth century, equity 

grew alongside the common law, but was applied only by the Courts o f Equity.67 The

64 See RV TURNER, The King and His Courts: the Role o f  John an Henry III in the Administration o f  
Justice, 1199-1240, Cornell University Press (New York, 1968) ch 1, pp 9-55.

65 For a study of “the Age of Glanvill” see SIR F POLLOCK & FW MAITLAND, The History o f  English law 
before the time o f  Edward, (Cambridge, 2nd ed 1911) vol I, chapter VI. See also JC HOLT, “The Writs 
of Henry II” in J Hudson (ed), The History o f  English Law, Oxford University Press (Oxford, 1996) pp 
47-64.

66 See generally RV TURNER, ibid.

67 See generally H POTTER, An Historical Introduction to English Law and its Institutions, (London, 2nd 
ed 1943) part IV, pp 486-554.
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English Court o f Equity was separated from the Common law Courts, the Family Court 

and the admiralty court all with distinct jurisdictions. By the Industrial Revolution in 

the middle o f the 19th century, this separation o f jurisdictions was criticised, 

precipitating a major change in the judicial system.

[2.34] In the mid nineteenth century, the writ system was reformed, and later, under the 

Supreme Court Judicature Act (UK) 1873-1875, courts which until then were operating 

separately, were unified. This unification, however, did not lead to the total merger o f 

the common law and equity, which had until then existed as two distinct bodies o f law.

[2.35] This process o f legislative reform o f the court system was continued during the 

20th century.68 When, after the Second World War the political and economic 

conditions changed profoundly, Parliament intensified its intervention in the reform o f 

both the substantive law and judicial systems established to resolve disputes under it.69 

In this climate o f law reform, numerous legislative Acts were passed in an accelerated 

manner through Parliament concerning such areas as technology, the environment and 

economics, taxation, consumer protection, welfare issues, social security, and so on, 

opening a new era for English society. Alongside all this legislation, judicial precedents 

concerning all legal issues, particularly in the field o f contract and tort, continued to be 

effective as an important source o f the common law.

B. The Term “Common law”

[2.36] The common law, in a broad sense, today refers to the English and Welsh legal 

systems comprising both historical common law and equity. Northern Ireland applies 

common law but under its own court system. Scotland however, has a civil law system 

which is, however, inspired by common law principles. The common law in its 

broadest sense includes those legal systems prevailing in the United States, the Republic 

o f Ireland, Australia and New Zealand. Although the common law in each o f these

68 Under amendments to the English Suprem e Court Judicature Act in 1925, the judicial system was 
simplified.

69 In such a trend the entire judicial system was again re-established by the Suprem e Court Act 1981 and 
the County Court Act 1984.
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countries has expanded in differing ways they are all rooted in the English legal system. 

The legal system prevailing in most o f the former colonies o f the British Empire, such 

as India, Pakistan, Malaysia,70 and some o f the African countries, are still to some extent 

influenced by the English common law.71 Although legislation and judicial precedent 

are referred to as the main source o f the common law, the history o f this legal system 

goes back beyond the establishment o f a regulated court system and legislation and to 

some extent has been generally influenced by other classical legal systems such as 

Roman law72 and Canon law.73

70 See generally J Hussain, “Learning the Law in Malaysia” (1993) 31 Law Society J  38.

71 Since English law is not codified, it has no written constitution. Despite the fact that commercial law 
has its own historical pattern, and administrative law is considered as a sub-branch of public law, 
there is in fact in a strict sense no distinction between public and private law nor between civil law 
and commercial law.

72 For a study of any possible effect of Roman law in English law see generally TFT Plucknett, A 
Concise History o f  the Common Law, Butterworths (London, 5th ed 1956) part III, chapter 1, pp 294- 
301.

There were definite possibilities that to some extent English common law may have been affected by 
Roman influence, considering the contact between Rome and Britain. Rome had invaded England 
and ruled that country as one of its colonies for almost four centuries. However, any possible effect 
of Roman law may have been swept away by the Anglo-Saxon legal culture which was introduced 
with the Germanic invasions. This legal culture was also to some extent further affected by the 
Danish invasions. Thus, Roman law went into decline and the Anglo-Saxon legal culture prevailed in 
England, particularly after the Norman Conquest. At this time, England was drawn into the European 
system, and Glanvill’s treatise shows some familiarity with the Roman text. See TFT PLUCKNETT, id, 
p 297.

Around the end of the middle ages, Roman law had been revived on the continent through the work of 
scholars. In England, too, Roman law was taught at the Universities of Oxford and Cambridge and 
therefore, at the beginning of the development of the common law some of the local English customs 
could have been affected by this renewed study of Roman law. For example, Lanfranc, who in the 
eleventh century had taught in the law school of Pavia, was brought to England by Duke William and 
became his chief adviser. Lanfranc later founded a law school at Bee and was appointed Archbishop 
of Canterbury. These positions must have given him an opportunity to affect the laws of England 
with the principles of Roman law. In the same way, Bracton who had knowledge of Roman law, also 
made contributions to English legal culture by the use of foreign materials and technicalities in the 
English courts. For a study of Bracton’s Romanism see TFT PLUCKNETT, id, p 261. Bracton’s 
knowledge of Roman law has been considered as neither accurate nor deep. For a study of the age 
of Bracton in the history of English law, see generally Sir F Pollock & FW M aitland , The History 
o f  English law before the time o f  Edward, (Cambridge, 2nd ed 1911) chapter VII; See also TFT 
Plucknett, id, p 261, note 3. Meanwhile the influence of Roman law on Bracton himself should not 
necessarily be equated to the influence of that legal system on English common law. Nevertheless, 
the age of Bracton has been considered as the influential period of Roman law in England. Certain 
English actions (such as novel disseisin and cessavit) definitely have a Roman form. Even some of 
the Roman devices such as double and treble damages may have been imported into the English 
statutes.
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C .  S o u r c e s  o f  A n g l o  -  A u s t r a l i a n  C o m m o n  l a w

1. Primary Sources

(i). Legislation

a. English

[2.37] The history o f the common law goes back before the establishment o f 

Parliament. Therefore “Acts o f Parliament could not be one o f the earliest sources o f 

[English] law” .73 74 75 76 The English Parliament began in thirteenth century. However, as the 

history o f English law shows, the existence o f statutes as written law {Lex Scripta) goes 

back beyond the reign o f Richard II, and, can be traced to the period o f Richard I (1189- 

1199), who started his reign in 6th July 1189 (the period that was called “Tim e o f 

Memory”).15 It is recorded in the history o f English law that those statutes that were 

made before the Tim e o f Memory and have not, since then, been altered or amended 

either by contrary usage or any act o f Parliament were counted as a part o f the unwritten 

law {Lex non Scripta).16 The process o f distinction between the “Council”  and 

“Parliament” and between the Houses o f “Lords” and “Commons” was made during the 

Edward I and apparently completed by the reign o f Richard II. In the middle ages the

Despite all the above-mentioned examples of the possible influence of Roman legal culture on 
English law, it has been firmly concluded that “Roman law was a completely alien system lacking 
roots in England” (see P Owsia, note 1 supra, p 12) and any possible effect of Roman law in English 
towns has long been swept away. See generally WG Hart , “Roman Law and the Custom of 
London” 46 LQR 49.

73 England was witness to the growth of the Church particularly after the decline of the Roman Empire. 
It seems that, for some time, the English Church was source of the ancient or customary law. Because 
of the close ties between the Church and the history of England, Canon law influenced English law in 
particular areas such as family law and succession. The effect of Canon law on ancient English 
contract law and tort can also be seen . In the same way Canon law affected the equitable procedures 
developed in the Courts of Chancery.

For precise study of the effect of Canon law in law of England see generally: H A L  Fisher (editor) 
The Collected Papers o f  Maitland FW (Cambridge, 1911) pp 137-56; TFT PLUCKNETT, note 72 
supra, part III, chapter 2, pp 301-307.

74 H POTTER, note 67 supra, p 24.

75 See eg, SIR M Hale, The History o f  the Common Law o f  England, (UK, 1739) pp 2-3.

76 Id, p 3.
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statutes appear to be the result o f petitions made by the Parliament to the king. Such a 

petition was either accepted or rejected by the king. The Parliament, however, after the 

“Glorious Revolution” became the supreme authority o f the land with the authority to 

pass any law whatsoever. Legislation in English law has been traditionally regarded as 

an appendix to the common law made by judges. This tradition however gradually 

changed and, legislation, particularly after the Second World War, gained a much more 

important position. The body o f laws passed through legislation is called “ statutory 

law” . Such laws are either laid down by the English Parliament itself, or by delegated 

legislation which has been authorised by the Parliament.

b. Australian Legislative Powers

[2.38] According to s 9 o f the Commonwealth o f A ustra lia  Constitution Act 1900, the 

power to legislate is divided between the Commonwealth and State Parliaments.77 

Legislation in Australia can either be enacted by the Parliaments themselves or those 

bodies or persons to whom the authority o f law-making has been delegated by the 

Parliaments.78 The Commonwealth Parliament legislates on those matters which are 

specifically enumerated in the Federal Constitution, Any Act o f this Parliament with 

regard to a particular State, enacted on matters not within its power, will be regarded as 

never having been enacted at all. According to s 109 o f the Commonwealth 

Constitution, when both the Commonwealth and State Parliaments authoritatively 

legislate on a particular matter, the federal law will prevail in those areas in which the 

two pieces o f legislation overlap or are in conflict with one another i f  it is within the 

power o f the Federal Parliament to pass the law. Australian law is witness to a myriad 

o f State and Federal statutes which are either entirely or partly concerned with contract

77 Until 1986 on the basis of s 2 of the Colonial Laws Validity Act 1965 which was merely declaratory of 
the common law, State legislation which was contrary to any legislation of the United Kingdom was 
void to the extent of the contradiction. However, in 1986 at the joint request of Australian State 
Parliaments (the Australian {Request) Acts) the Parliament of the United Kingdom, and also the 
Federal Parliament of Australia, passed identical legislation which terminated the power of the United 
Kingdom’s Parliament to legislate for the Commonwealth of Australia or its States.

78 All the laws enacted by the Parliaments or delegates of Parliaments are generally referred to as 
legislation. Legislation passed by the Parliament themselves are specifically referred to as Acts or 
statutes. On the other hand an enactment of the Parliament’s delegates are specifically described as 
by-laws, rules or regulations.
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law. The following Acts may be mentioned as examples o f such legislation: the Sale o f 

Goods Act 1923 (NSW),79 the Contracts Review Act 1980 (NSW) and the Trade 

Practices Act 1974 (Cth).

(ii). Judicial Precedent

[2.39] Despite the fact that constitutional instruments in common law countries do not 

specifically invest the judicial system with the power to make law, in practice a part o f 

the law is created by judges, referred to as “case law” . The principles laid down by 

common law judges are treated as “ law” because the courts have chosen to honour these 

rules as such. On the basis o f the English doctrine o f precedent,80 which is also 

applicable in Australia,81 the princip les on which the decision o f a court in one case are 

based, should be followed in similar cases by courts lower “ in the judicial hierarchy” .82 

Such principles or rules which are binding on the lower courts are referred to as ratio  

decidendi,83 However, a judge may set out a ru le  which is not related to the issue raised 

in the deciding case and therefore, does not constitute the basis o f his or her judgment. 

Such a rule is called obiter dictum (sing; obiter dicta, pi),84 and is not binding on a court 

lower in the hierarchy. However, obiter dictum, as a statement o f the law, will usually 

be accepted “as an indication o f the way in which the higher court would decide i f  the 

matter was raised in another case or on appeal to it” .85

[2.40] Case law is regarded as the second main source o f the common law. Judicial 

precedent is referred to as a second main source because it cannot contradict legislation 

and it can always be overruled by legislation. The courts’ law-making capacity is

79 See also similar Act in other States such as the Goods Act 1958 (Vic); the Sale o f  Goods Act 1895 
(WA); the Sale o f  Goods Act 1896 (Qld); the Sale o f  Goods Act 1896 (Tas).

80 See R CROSS; JW H a r r is , Precedent in English Law, Clarendon Press (Oxford, 4th ed 1991) pp 3, 5.

81 Cf E C a m p b e l l , et al, note 4 supra, p 3 (referring to the doctrine of precedent as Anglo-Australian 
one).

82 See Sir CK A l l e n , Law in the Making, Clarendon Press (Oxford, 7th ed 1964) p236. See also E 
C a m p b e l l , et al, id, pp 64-5.

83 R C r o s s ; JW H a r r is , note 80 supra pp 63-75.

84 See Sir CK A l l e n , note 82 supra, pp 260-68. See also R CROSS; JW Harris, note 80 supra. P 75.

85 E Cam pbell, et al, note 4 supra, p 64.
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subject to the constitution and to the doctrine o f parliamentary supremacy which was 

established at the end o f eighteenth century. It is part o f the doctrine o f precedent that 

the courts may only make law in very small steps and in limited ranges. The principal 

regulations laid down by judicial decisions within the last eight centuries have been 

mainly related, but not limited to, more traditional areas such as contract and tort, but 

also cover the modem eras in the common law.86

[2.41] In the process o f making a judgment, a court examines any relevant judicial 

precedent as a basis for judgment (ratio decidendi) and attempts to find a sufficient 

degree o f similarity between the case establishing the precedent and the current case. A  

judge has discretion as to the use o f a particular precedent as the basis o f his or her 

judgment, i f  there is balance between the “ certainty” and “adaptability” o f the relevant 

precedent. In the case o f certainty, a precedent normally would be followed, while 

adaptability gives a judge the discretion to use a mechanism known as “distinguishing” 

in order to determine whether the relevant precedent is antiquated and out o f date 

because o f changes in circumstances, or i f  it is still up to date and applicable. In a case 

such as this when a new mle is formulated and applied, it will be regarded itself as a 

precedent, depending on the level o f the court. The new precedent will, in effect, 

replace the old one without explicitly abrogating it.

(a). English Superior and Inferior Courts

[2.42] The present unified English court system is mainly governed by the Supreme 

Court Act 1981. The English Supreme Court now consists o f the High Court o f Justice 

and the Court o f Appeal with civil and criminal divisions. The High Court consists o f 

three divisions: first, the Queen Bench Division including the Commercial Court, which 

normally deals with “common law” cases; second, the Chancery Division including the 

Bankruptcy Court which usually hear “ equitable” cases; third, the Family Division. All 

o f these sub-divisions o f the High Court are regarded as divisions o f one sup erio r court. 

All courts other than superior courts are called in fe rio r courts and those deal with the

86 For study of judicial precedent as a source of common law with American law approach see generally 
R POUND, The History and System o f  the Common Law, (New York, nd), pp 93-97.
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majority o f cases. Based on the County Court Act 1984, County Courts mainly handle 

small civil cases. Any petty criminal case will be heard by the Magistrate’s Courts. 

Although there is no separate court for administrative disputes, there are various 

tribunals handling specialised disputes. In all the matters related to the Community, the 

decisions o f the European Court o f Justice will be followed as a precedent by the 

English courts.87

(b). Precedent in England and Australia

[2.43] The decisions o f a higher court are always binding on lower courts. The 

decisions o f the House o f Lords are binding on the Court o f Appeal. Technically, the 

decisions o f the House o f Lords and the High Court are not binding on themselves. 

Meanwhile for the purpose o f achieving certainty and uniformity these courts are 

reluctant to depart from their own decisions unless in those circumstances in which the 

progress o f the law and society necessitates departure from previous decisions.88

[2.44] Since the Australian colonies when initially settled received a great deal o f the 

law in force from England, it can be said that at its earliest stages, Australian law was 

founded on English common law. Australian courts and lawyers continued, and still do 

to a lesser extent, to benefit from the reasoning and precedents o f the English courts, 

particularly where there is no specific precedent in Australian case law on a matter at 

hand. In the light o f such close ties between Australian and English common law, the 

decisions o f the House o f Lords have had a significant persuasive effect on the High 

Court o f Australia and other judicial bodies in this country. On a number o f occasions, 

Australian courts have specified their reliance on English judicial precedent.89 However, 

the Australian judicial system has since changed its attitude towards English

87 R C r o s s ; JW H a r r is , note 80 supra, p 15-19.

88 In 1966 the House of Lords through a practice statement declared that although it would greatly 
respect its own decisions, it would no longer be bound to them.

89 For example in Piro v Foster (1943) 68 CLR 313 the High Court of Australia indicated that in order 
to achieve “uniformity” it would prefer to follow the decision of House of Lords rather than earlier 
decisions of the High Court. See also the opinion of Gibbs J in Viro v The Queen (1978) 141 CLR 
88, at 102-28.
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precedent.90 For example, in Pa rker v The Queen91 it was proposed that the High 

Court o f Australia should consider the decision o f House o f Lords in D P P  v 

Sm ith.92However, in P a rke r’s  case,93 the decision o f the House o f Lords in Sm ith ’s  

case94 was strongly criticised by Dixon CJ, who regarded this decision as being wrong 

and misconceived. Accordingly, it was declared by Dixon CJ that the High Court o f 

Australia was free not to follow the English decision. Ultimately in Cook v Cook,95 the 

High Court o f Australia indicated that times have changed and, therefore, the State 

Supreme Courts are no longer obligated to follow English judicial precedent.96

[2.45] The Federal Court o f Australia is bound by decisions o f the High Court.97 

Although the High Court and the Federal Court are not bound by their own previous 

decisions, they show great reluctance in overruling their own decisions. The State 

Supreme Courts are bound by the decisions o f the High Court and also the Federal 

Court (only where that is the appellate court), but they are not obliged to follow the 

decisions o f one another.98

2. Secondary Sources

(i). Custom

[2.46] Custom constitutes a secondary source o f the common law, similar to both 

Islamic and Iranian law.99 From its beginnings, English common law has been divided

90 See [3.40],

91 (1963) 111 CLR610.

92 [1961] AC 290.

93 (1963) 111 CLR610.

94 [1961] AC 290.

95 (1986) 68 ALR 353; (1986) 162 CLR 376.

96 Id, at 365. Meanwhile the High Court emphasised (at 362-3) that the Australian courts will continue 
to benefit from the assistance, learning and reasoning of English courts.

97 For a study of High Court and Federal Court of Australia and other Australian courts see generally J 
CRAW FORD, Australian Courts o f  Law, Oxford University Press (Melbourne, 3rd ed 1993).

98 For a study of precedent under Australian courts see The University of New South Wales, Faculty of
Law, L egal Writing and Research, (1977) pp 1-18.

99 See SALM O ND , JW Sir, Jurisprudence, ed JL Parker (London, 9th ed 1937) ch IX, 11th ed p 136; Sir 
CK A L L E N , note 82 supra, pp 67-111. See also R CROSS; JW FtARRIS, note 80 supra, pp 167-72.
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into two main categories. First, lex scripta, the written or statute law, and second, lex 

non scripta, or unwritten law which included both general customs observed among 

English people and local customs observed in certain regions o f England, making it 

truly a “common law”.100 In a technical sense, custom in contract law constituted those 

rules which individuals have found applicable in their contractual relations as a result o f 

usage from time immemorial, which are not set down through any ordinance or written 

statute.101

As maintained by Treitel, terms may be implied either in fact, in law or by custom.102

[2.47] The common law courts have set forth certain tests which when satisfied enable 

a custom to be regarded as effective and applicable. According to these tests, a custom 

will be given effect if: it is reasonable;103 it is not inconsistent with written law; it has 

been observed naturally and, not by means o f force or compulsion; and, it has “ existed 

since time immemorial” .104 A  custom will be implied i f  it is not expressly excluded by 

the parties.105 Therefore, where a term is implied based on trade custom consent is 

presumed.106

[2.48] Apart from local custom, other forms o f custom have been recognised as 

applicable under the common law: First, commercial systems have always played a 

significant role in the development o f English common law; second, judicial custom.

100 R C r o s s ; JW H a r r is , id, p 168.

101 Sir CK ALLEN, note 82 supra, P 72.

102 A term may be implied in fact but only where the parties must have intended to include it into the 
contract. However, in its process of controlling the contractual relations of individuals, the law may 
imply certain contractual warrantees regardless of the consensual agreement of the parties. Thus, such 
statutory implied terms cannot be excluded by the parties. See T r e it e l , GH, The Law o f  Contract, 
Sweet & Maxwell (London, 9th ed 1995) p 185-95. See also chapters 7 and 8.

103 Sir CK A l l e n , id, p p  96-101.

104 For a study of all possible conditions under which a custom can be applicable see generally Sir CK 
A l l e n , id, p p  129-46. See also R C r o s s ; JW H a r r is , note 80 supra, p  168.

105 Cf GH, T r e it e l , note 102 supra, pp 194-5.

106 See Product Brokers Co Ltd v Olympia Oil & Cake Co Ltd [1916] 1 AC 314, at 324, per Lord 
Atkinson. See also J B e a t s o n , D F r ie d m a n n  (ed), Good Faith and Fault in Contract Law, 
Clarendon Press (Oxford, 1995) p 9.
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The common law is originally the product o f the practices o f the courts blended with its 

usage o f custom. Although today the courts’ procedure, to a great extent, is regulated 

by statutory regulations, it is still influenced by those customs which are merely 

observed by the courts in the course o f their long term practices.107 Thirdly, there are 

constitutional customs which are not mentioned in written parliamentary constitutions 

but constitute the rules required for the basic legal structure o f a country.

(ii). Legal Writings

[2.49] In the early law o f England certain treatises were regarded as “books o f 

authority” because they contained authoritative provisions o f the law where the similar 

provisions set out in the case law were either incomplete or unsatisfactory. For example 

in the mid-thirteenth century, Br a c t o n ’ s o f the Law and Customs o f England, and in 

the late fifteenth century, L it t le t o n ’ s Tenures o f land law and in the late eighteenth 

century, BLACKSTONE’s Commentaries on the Laws o f England (first published in 

1765), were regarded as “books o f authority”. Even in modem case law, it has been 

frequently seen that certain accredited law books such as Chitty on Contracts and 

Cheshire and F ifo o t’s  Law o f Contract are referred to as foundations in support o f a 

relevant j udgment.108

o-h -Q — — ( ) + + o

V. GENERAL CONCLUSION AND COMPARISON

[2.50] The common law is distinguished from Islamic and Iranian law primarily in two 

ways: First, although judges in the common law legal system are bound by legislation, 

their decisions constitute a part o f the law. On the basis o f the Anglo-Australian 

doctrine o f precedent, those principles that constitute the main bases o f a judgment 

{ra tio  decidendi) are binding for courts lower in the judicial hierarchy in similar

107 For a study of ‘‘Customary P rocedure and the K in g ’s Will” see RV TURNER, note 64 supra, pp 102- 
120.

108 por example, in the recent Australian case of Westpac Banking Co v Suzanne Bower, (Unreported, 
Supreme Court of ACT, Master T Connolly, 4/4/1996) which concerned an issue of public policy, 
page 372 of Cheshire and F ifoot’s Law o f  Contract, (5th Australian Ed) was referred to as an 
argument in support of the judgment.
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cases.109 The lower courts have a discretion to support their judgment by those rules set 

out by the superior courts not as the basis for their judgments but as a statement o f the 

law (<obiter dicta). However, under Islamic and Iranian law, judges have no authority to 

make the law and they should apply the provisions o f the Shan’a and the law.110 When 

a jurist is also acting as a judge, the rule that he may set out can be regarded as part o f 

the law, not as judicial decision but as a juristic ijtihad. In these two legal systems, the 

courts are not bound to the decision o f other courts even i f  there is a sufficient degree o f 

similarity between the case in question and a decided case. Although the doctrine o f 

precedent is not applied in the Iranian court system, the decisions o f the Plenary Session 

o f the Supreme Court o f Iran are binding for all courts.111

[2.51] Secondly, despite the fact that the common law in its early stages was inspired 

by Canon law and Christianity,112 it has a secular foundation. Therefore, its doctrines 

and principles are subject to a constant course o f variation through changes o f 

circumstance. In this way, the courts, using the mechanism o f distinguishing, have a 

discretion either to refrain from applying a precedent i f  it does not meet the requirement 

o f certainty and adaptability or, even, to set it aside i f  it is regarded as antiquated and 

out o f date. The provisions o f the common law including legislation and the principles 

o f case law, can easily be altered because o f a change o f circumstances regardless o f 

whether they are basic and related to public policy or trivial and ancillary. However, 

Islamic law is, in theory based on the unchangeable religious principles113 o f the Book 

and the Tradition o f the Prophet which are immune from considerable change or 

alteration. This is so because the imperative provisions o f Divine law are regarded as 

being intrinsically advantageous for individuals and eternally applicable to the society. 

Thus, the capability o f these rules for meeting the needs o f society are not required to be 

tested through experiencing their applicability.

109 See [2.39]-[2.41],

110 Cf DL H o r o w it z , “The Qur’an and the Common Law: Islamic Law Reform and the Theory of Legal 
Change” (1994) 42 American J  o f  Comp L 233.

111 See Article 3 of the amendment of 1337 AH/1958 AC to the Criminal Procedure Code of Iran.

112 See note 73 supra.

113 Cf CG W E E R AM AN TR Y , note 7 supra, pp 30-1.
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[2.52] Thirdly, the common law is distinguished from Islamic and to a lesser extent 

from Iranian law by the weight given to modem authorities. Because o f the possibility 

o f alteration by judicial precedents created in subsequent cases, in the common law 

system, the more modem a judicial precedent the more authoritative it is. However, 

such a fact is immaterial in Islamic law. Although due to changes o f circumstance, 

some particular injunctions o f classical Islamic jurisprudence may be replaced with 

modem ones as a result o f differing interpretations o f those authorities which constitute 

the foundations o f the relevant injunctions, generally the provisions o f Islamic 

jurisprudence are far more stable and immune from fundamental alteration. 

Nonetheless, the more current decisions o f the Plenary Session o f the Supreme Court o f 

Iran naturally have a higher degree o f authenticity compared with the older ones which 

are subject to alteration.

[2.53] It needs to be highlighted that the provisions o f the law in an Islamic state are not 

necessarily limited to those unchangeable injunctions directly deduced from the two 

main primary sources o f the S h a ri’a. The Book and the Tradition have set forth basic 

principles and have left Muslims to enact provisions with respect to those new areas 

which have arisen through lapse o f time, in order to satisfy the requirements o f society . 

Any enactment in an Islamic state should, as a rule, be consistent with The Book and the 

Tradition or, at least, not contradict Islamic norms. It should be emphasised that, in an 

Islamic state, the requirement o f consistency o f the provisions with Islamic norms faces 

two main exceptions. Firstly, enactments in an Islamic state (in the form o f a statute or 

juristic ijtahad) should not contradict the imperative unchangeable injunctions o f the 

Shari’a that are related to the interests o f the public. Therefore, non-imperative 

injunctions o f the Book and the Tradition which are termed as irsha d i (advisory) can be 

contradicted.114 As will be studied in chapter five o f the thesis, most o f the provisions 

o f the Shaii’a which govern Islamic contract law are irsha d i and, therefore, are 

changeable. Secondly, some equitable mechanisms have been developed by jurists in 

Islamic jurisprudence on the basis o f which new enactments or juristic ijtiha d  will be

114 For a study of classification of the different injunctions of the SharVa see [5.09],
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harmonised with needs o f the society. The doctrine o f Istih sa n  devised by some Sunni 

schools o f jurisprudence and also the doctrine o f la darar (no harm)115 devised by some 

Shi‘a and some Sunni jurists can be mentioned as such mechanisms. The existence o f 

secondary sources o f Islamic law, particularly consensus (ijma *) recognised by all 

Islamic schools o f jurisprudence and also the doctrine o f reasoning { ‘Aql) recognised by 

the Shi‘a, support the idea that an Islamic state can freely enact provisions in various 

areas in relation to which the Shari’a is silent.

[2.54] A ll three legal systems give effect to the local customs o f the society. Under 

Islamic and Iranian law those local customs that are prevalent at the time will be applied 

in the contract i f  it is not in conflict with the law or the S h a ri’a or with the express 

intention o f the parties. However, in comparison with Islamic law, the modem common 

law is much more restrained in its reliance on unwritten customs. This legal system, 

under limited circumstances, will apply, in the contractual relations o f individuals, only 

those reasonable customs which are consistent with written law, presumed to be 

intended by the parties and which have existed since time immemorial.

+000000000
0000000000
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115 For a precise study of the doctrine of La Darar (la Zarar) see generally S H a d i  HOSSEINI, MotalVah 
Tatbiqi ‘Adam a l-N a f [Comparative Study of Loss of Profit under Islamic Jurisprudence, Iranian law, 
European law and American Uniform Commercial Code], (Unpublished LLM thesis, The University 
of Shahid Beheshti, Tehran, 1369/1990).
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I. INTRODUCTION
[3.01] Since the thesis is concerned with the limitations of the theory of freedom of 
contract, it deals primarily with two elements, ‘ freedom” and “contract”. In order to 
accurately examine the scope of the limitations to contractual liberty, it is necessary to 
understand what contract itself is all about. Thus, this chapter intends primarily to 
examine the framework of the second element (contract) without being directly 
concerned with the first element (freedom and its restrictions), which will be dealt with 
in the following chapters.

[3.02] It is not an easy task to compare the contract law of three legal systems in one 
chapter. Although an effort has been made in this introductory chapter to introduce the 
key points of Islamic contract law for those English readers who are not familiar with 
this legal system, the chapter remains brief in its discussions and additional explanation 
appears in the footnotes. However, the chapter does focus on those main points of 
contract law under all three legal system which effectively co-relate with the theory of 
freedom of contract. Therefore, as a part of the introductory section of the thesis, apart 
from the general discussion of Islamic contract law, this chapter deals with the 
following issues: nominate contracts; evolution of a general theory of contract; sources 
of Islamic contractual obligations and finally, the theory of awad (a similar concept to 
the common law’s theory of consideration). In order to maintain the same sequence, the 
chapter also deals briefly with these same issues under the common law. The common 
law portion is included for non-English readers and, therefore, the chapter does not 
claim to illustrate these features of the common law of contract comprehensively.

[3.03] The chapter explores the similarity between the common law and Islamic law in 
their evolution of the general theory of contract. Both the common law and Islamic 
jurisprudence in their classical stages were witness to the suggestion that they had not 
developed any general theory of contract1 and, therefore, should be referred to as the

1 See eg, C, M allat , article “Contract Law” in The Oxford Encyclopedia of the Modern Islamic World 
(New York, Oxford, 1995: Oxford University Press).
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“law of contracts” rather than the “law of contract”.2 3 A theory of freedom of contract, 
which in practice did not actually exist under such circumstances, gradually developed 
in Islamic jurisprudence through the manifestation of a general theory of contract and 
the general abandonment of restrictions imposed on the contractual relations of 
individuals. Similarly, under the common law, freedom of contract began to take shape 
during the eighteenth and nineteenth centuries when the progressive development of 
contract law led to the manifestation of the general theory of contract. Ultimately the 
development of the general theory of contract removed any questions as to whether the 
law governing the contractual relations of individuals should be referred to as the “law 
of contract” or the “law of contracts”.4

[3.04] Because of the following motivations this chapter contains a more detailed 
examination of the theory of “consideration” under the common law, as well as a 
discussion of the doctrine of “awacT\ a similar concept in Islamic jurisprudence.

Firstly it is necessary to more accurately examine contract law under the three legal 
systems in which these two theories of consideration and awad play a fundamental role. 
This examination has been undertaken for the purpose of fulfilling the main goal of the 
chapter (which generally deals with contract law) without becoming directly involved in 
a discussion regarding the limitations on contractual liberty. To achieve this purpose, 
the chapter will explore the similarities and divergences between these two theories 
under the three legal systems.

The second reason why “consideration” is scrutinised in more detail is the important 
role which this theory plays in relation to the theory of freedom of contract. Freedom of 
contract, in the sense defined in the prologue, refers to the enforcement of what the 
parties expressly or impliedly agreed upon and mutually wish to enforce, “almost

Under Islamic jurisprudence see ME Hamid , “Islamic Law of Contract or Contracts,” (1969) 3 Journal 
o f  Islamic and Comparative Law pp 1-11. Under the common law see Air Great Lakes Pty Ltd & 
Others v K S  Easter (Holdings) Pty Ltd (1985) 2 NSWLR 309, at 335, per McHugh JA. See also 
JW Carter, DJ Harland , note 151 infra, at [106].

3 See [3.36],
4 See note 181 infra.
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completely exempt from external supervision”.5 The requirement of “consideration” 
coupled with other formalities of the law, does in fact create obstacles to the freedom of 
contract.6 For example, when Islamic jurisprudence does not give effect to a contract 
which is supported by a nominate consideration, or in certain conditions, gives an option 
to the concerned party to cancel the contract if it is supported by inadequate 
consideration, it imposes restrictions on the freedom of contract. Similarly, the refusal 
of the common law courts to decree specific performance in a contract where the 
consideration is inadequately balanced in a broad sense undercuts the freedom of 
contract. This is so particularly where the contract has no elements which may vitiate 
consent. In contrast those evolutions of the modem common law of contract which lead 
to the erosion of such requirements naturally entail enhancement of the freedom of 
contract. “A conspicuous example [for such an enhancement] is the erosion of the 
doctrine of consideration”. For example, the modem common law showed increasing 
flexibility in the application of the “existing duty rule”. As a result of such a 
phenomenon, the common law began to give effect to promises which either lacked 
fresh consideration or whose consideration was the performance of existing contractual 
duties. Such an incident deliberately upholds freedom of contract. Under the modem 
common law, freedom of contract was also endorsed by the development of 
“promissory estoppeF as an application of the equitable doctrine of unconscionability 

which plays a key role in the modification of the requirement of “consideration”. 5 6 7 8 9

5 J Beatson, D Friedmann (ed), Good Faith and Fault in Contract Law, Clarendon Press (Oxford,
1995) p 11.

6 Despite the fact that these requirements play a restrictive role in freedom of contract they should not be
blamed because to some extent they give a higher degree of predictability and stability to the contract 
and enable the parties to more effectively rely on binding effect of contracts. Cf Id, p 10.

7 Id, p 15.
8 See the decision of the English Court of Appeal in Williams v Roffey which to a great extent 

modified the common law’s ‘existing duty ru le’. See [3.55].
9 In Commonwealth o f  Australia v Verwayen (1990) 170 CLR 349 at 410 the High Court of Australia 

held that promissory estoppel was not regarded as an independent doctrine but as a key component of 
the general equitable doctrine of ‘unconscionability’. See [3.63].
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[3.05] The chapter concludes with a comparison of the different aspects of contract law 
under the three legal systems and those principles which to some extent affect the theory 
offreedom of contract.

II. ISLAMIC AND IRANIAN LAW

A. General

[3.06] Owing to the SharVa’s prohibition of usury10 and unjust enrichment,11 and also 
due to its emphasis upon the accuracy, fairness and lawfulness of transactions,12 
contract law has always been viewed as an important branch of Islamic juristic studies. 
The dominance of trade in Mecca,13 before and after the advent of Islam, and the 
necessity of a precise observation of all Qur’anic injunctions in relation to all 
predominantly lawful transactions14 made its importance more profound. The major 
expansion of Islam outside the Arabian Peninsula and the conquest of Persia and the 
eastern part of the Roman (Byzantine) Empire in Syria, Egypt and North Africa after the 
Prophet, created a fertile ground for the development of sale, hire and other kinds of 
contracts. Contract law has been theoretically developed under Islamic jurisprudence by 
jurists of different schools of thought who have devoted a large portion of their juristic 
writing to the definition of contract and the classification of nominate contracts, 
particularly sale and hire contracts.15

[3.07] The Arabic word for contract is “ ‘AqcT (plural: ‘ Uqud) which means to tie or to 
bind.16 The word ‘Aqd is employed as a contract to manifest a tie between an offer

See eg, Q u r’an (II: 39; III: 130; XXX: 39; II: 275; II: 276; II: 278-279).
11 See eg, Q u r’an (IV: 29).
12 See eg, Q u r’an (II: 275).
13 Mecca, the place of the Prophet Muhammad’s birth was an important trade centre before and after the

Prophet. This city, with a good geographical position, was a strategically commercial centre on the 
trade route and cross-roads from the Yemen to Syria and from Abyssinia to Iraq. For example, see, 
MW WATT, Muhammad at Mecca, Clarendon Press (1953) pp 11-12.

14 For example, see Q ur’an (VI: 153; XVII: 35; V: 8; LXXXIII: 1-3; LV: 8; V: 1; XVII: 34; IV: 29;
II: 75; LXXXVIII; XXX: 39).

15 See eg, generally Rashti, M irza Habib a -Llah , Ijara (hire); SH M Gharawi A shtiyani, Ijara 
[hire], ed MM A shtiyani (Tehran, 1343/1964).

16 See C CHEHATA, article “ ‘A qd” in Encyclopedia o f  Islam (Leiden, 1978) vol I, pp 318-20.
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( Ijab ) and acceptance (Qabul) 17 in order to create legal effects.18 Since the word ‘Aqd is 
only used once in the Qur’an in reference to a marriage contract, jurists unanimously 
refer to marriage in Islamic jurisprudence as a contract.19 20 21 * The CCI has defined a 
contract as “an undertaking by mutual consent of one or more person(s), vis a vis 
another one or more person(s), to do or refrain from doing certain acts.” Any contract 
will be validly concluded if the particular basic foundations recognised by the Sha ri ‘a 

are satisfied. These elements which are called Arkan (Pillars) are as follows:
(1) Intention to create legal relations (,qasd-i in s ha *);

(2) Parties’ consent (ridd ’) and freedom of choice (,ikhtiyar);

(3) Parties’ capacity to conclude the contract (ahliyya);
(4) The objects of the contract (M ahall or considerations) are required to be lawful, 
defined with a value {M ai Mutaqawwim) and capable of delivery; and

21(5) The motives of the parties are required to be lawful.
Islamic jurists have classified contracts in different ways, the full examination of which 
is beyond the scope of this thesis. Nevertheless, contracts have commonly been 
classified by jurists in two ways: According to the first classification, a contract is

17 The term ‘Aqd has been used by some jurists to denote the conveyance or disposition of property by 
will, which according to them can be concluded by the offer of one party only such as hiba (gift). 
However, other jurists believe that ‘Aqd needs offer and acceptance by two parties, therefore those 
legal phenomena which create an obligation by the offer of one party only are called I q a ' (unilateral 
undertaking). An examination of all these discussions is beyond the scope of this thesis. For a full 
examination of the definition of ‘A qd  (contract) see eg, from Shi‘a: Shahid a l -Thani, Al-Rawdah al- 
Bahiyyah, vol I, p 30Iff; ‘A llamah  AL-HlLLl, Tabsirat al-M uta‘alimin, vol I, Kitab al-B ay‘ (Book 
of Sale); MF MARAGHA’i, ‘Anawin, p 183; SMK TabAtabA’I Y azdi, a l- ‘Urwat al-Wuthqd, vol III, 
p 218. From the Sunni schools see eg, M usa , M uhammad  YUSUF, al-Amwdl wa Nazariyyat al- 
‘Aqd, (Cairo, 1953) p 258; AR SANHURI, Masddir al-Haqq F i al-Fiqh al-Islami, (Cairo, 1954-9) vol 
I, p 74.
N KATUZIYAN, Qawa'id ‘Umumi Qarardddha [G eneral Principles o f  Contracts], (Tehran, 
1364/1986: Behnashr; 2nd ed 1372/1993: Mudaris) vol I, pp 12-29.

19 Id, p 24.
20 Article 183 of the CCI. For a study of the definition of contract under the common law see [3.31].
21 See Article 190 of the CCI. See also P OwsiA, Formation o f  Contract, A Comparative Study Under 

English, French, Islamic and Iranian Law, Graham & Trotman Ltd (1994) p 205ff See also AR 
SanhurI, Masadir al-Haqq F i al-Fiqh al-Islami, (Cairo, 1954-9) vol IV, pp 134-5.

For a study of the classification of contracts under Islamic and Iranian law see, N KATUZIYAN, note 18 supra, p 40 ff.
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either lazim (irrevocable)23 or jd ’iz (revocable).24 According to the second 

classification, a contract is either munjaz (definitive) or mu'allaq (suspensive or 

conditional).25 26 * *

1. Formality

[3.08] Under Islamic jurisprudence a contract, as a rule, may be effectively entered into

by the mere manifestation of offer and acceptance orally or by the actions of the
26

contracting parties, without requiring any particular formality, provided that the 

general requirements (arkan) are met. According to the prevalent view of the Shi‘a 

school, words are certainly required for the conclusion of a binding contract. This 

view is based on a Tradition (hadith) known as the “Tradition of the word” indicating

23 According to Article 185 of the CCI, such contracts are by their nature binding and, therefore, cannot 
be revoked by either of contracting parties. However, such a contract can be rescinded by the parties’ 
mutual consent, by the law or by each of contracting parties if it is specified otherwise in the contract. 
A binding contract nevertheless can be revoked on the basis of the ‘options’ (Khiyarat) recognised by 
the law. For instance, in a number of cases such as fraudulent misrepresentation, when a hidden 
defect in the goods is revealed and when the quality of the contract subject matter is found to be 
different from the agreed description, the CCI (under Articles 396-457) gives an option to the 
aggrieved party to revoke the contract. These options are known as khiyarat (pi; khiyar, sing). A full 
examination of khiyarat is beyond the capacity of this thesis and, therefore, reference is made to other 
sources . See eg, M  A nsarJ, Makasib, pp 213-74. See also SE RAYNER, note 111 infra, ch 7, pp 305- 
52. According to Article 188 of the CCI which is rooted in Islamic law, a binding contract will 
become ‘optional’ (khiyari) where an option of revocation is specified for either of the contracting 
parties or a third party.

24 Under Article 186 of the CCI, either party can at any time revoke such contracts. Agency ( Wakala) is
an example of a revocable contract and may be revoked at any time by the agent (wakil) or the client 
(muwakil). It should be noted that according to Article 187 of the CCI, a contract may be revocable 
in respect of one party and binding in respect of the other. For example, according to Article 787 of
the CCI, rahn (mortgage) is a contract which is binding for mortgagor and revocable for mortgagee.

25 Vh/mLjdz
According to Article 189 of the CCI, a definitive (mwifdz) contract is one that comes into effect on
formation and whose effect is not dependent on an external act or event. Otherwise a contract is 
suspensive (mu ‘allaq).

26 A contract can be validly entered into by word of mouth. In such a case, taking possession of the
object of the transaction is called al-Tasarrufat al-Qawliyya. Under particular circumstances, a 
contract can be validly concluded even by the mere action of the contracting parties, without any 
literal formality required. In the latter case, the will of the parties will be manifested only by means 
of their action rather than by their word of mouth. Taking possession of the object of the contract in 
the latter case is called al-Tasarrufat al-Fi ‘liyya. Cf S Habach y , “The System of Nullities in Muslim 
Law” (1964) 13 American J  o f  Comparative Law 61 at 62.

See Article 190 of the CCI. See also generally M YOUSSEFIAN, “Contract Law in Iran” (1978) 
Corporate Development in the Middle East, pp 107-20 particularly at 110. Cf MB HOOCKER, Islamic 
Law in South-East Asia, Oxford University Press (Oxford, 1984) p 13.

See eg, SA Ta b a ta b a ’I, Riyad al-Masa ’il (Sharh al-Kabir) vol I, pages are unnumbered, 12th page of 
the Kitab al-Tijara (Book of Commerce). See also M ANSARI, Makasib, p 86.
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that: “It is the word that makes [an act] licit, and it is a word that makes [an act] 

illicit.” It has also been argued that, according to the unanimous opinion (Ijma *) of 

Shi‘a jurists the parties’ spoken words are required for the conclusion of a binding 

contract. However, successive Shi‘a jurists after Sheikh Ansari have deviated from 

this classical view by distinguishing between the contract of marriage and all other 

contracts. These jurists believe that word of mouth is a prerequisite only for the validity 

of a marriage contract, otherwise no distinction can be made between marriage and 

fornication.” For example, Shahidi Tabriz! believes that word of mouth is not a 

prerequisite for the validity of all contracts (except a contract of marriage), nor is it 

essential to give a contract binding force. Nevertheless, where the existence of a 

contract or its term is disputed, the facts should be proved by reliance on witnesses or 

written evidence which is witnessed. As a means of proof, it is indicated in the 

Qur’an that any transaction involving a prospective debt (or obligation) must be 

recorded in writing, and must be attested to by two righteous men, or one man and two 

women.* 30 31 32 33 34 Social requirements also necessitate that some important transactions be 

officially registered. For example, according to Articles 22, 47, 48 of the Iranian 

Registration Act 1310/1931, governmental departments must recognise as the owner of 

a landed property only a person in whose name the property is officially registered

See M A nsari, ibid; See also P Ow sia , note 21 supra, p 262. See the Arabic text in number 3 of the 
Annex II.

30 Id, Makasib, p 86.

31 See Shahidi al -Tabrizi, Al-Hidayat al-Talib f i  Shark al-M akdsib, vol II, p 189.
32 Ibid. It is noted that some Shi‘a jurists believe that even in a marriage contract, the main element is the 

tie between the offer (by the wife) and acceptance (by the husband). Accordingly, a marriage contract 
can be validly concluded if an offer and an acceptance are manifested by any means (not necessarily 
by means of word). For example, Shahid al-Thani argues that a dumb person can enter into a 
marriage contract by manifesting his/her will merely by means of a gesture. See SHAHID a l -Thani, 
Al-Rawdah al-Bahiyyah, Kitab al-Nikah (book of marriage).

33 In the conclusion of a contract, Islamic jurisprudence pays a great deal of attention to the manifestation 
of offer and acceptance. In the early Islamic period word of mouth was the most prevalent way of 
manifesting offer and acceptance. Accordingly jurists believe that a written document is not a 
prerequisite for the validity of a contract. For example, Tahawi believes that documents “are not 
enjoined as a duty, nor are they forbidden, they are a useful support for oral testimony in that they 
help keep the debtor and creditor from forgetting the terms of their agreement” . See Tah aw i, Kitab 
al-Shurut al-Kabir, Edited with an Introduction and Notes by JA W akin , as Function o f  Documents 
in Islamic Law, State University of New York Press (1972) p 6.

34 Q u r’an (II: 282).
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35before a Notary Public. These Articles seem to be advisory and merely provide a 

means of ensuring authenticity and proof. Consequently, as Iranian judicial precedents 

illustrate, a purchaser of immoveable property may sue the seller for specific 

performance and oblige him to officially transfer the property into his name by reliance 

on an unregistered written agreement. The court will force the seller to officially 

transfer the sold property into the purchaser’s name if the contract embodying all 

substantial terms and conditions is concluded by exchange of offer and acceptance so 

that nothing is left to be negotiated for or to be agreed upon later. In such a case 

specific performance will be granted on the ground that the purchaser has (in reality) 

become the owner of the property even though it is not officially registered into his or 

her name.35 36 37 38

2. Remedies

[3.09] Based on the doctrine of “Tasbib” (cause), the remedy of consequential damages 

has been recognised in Islamic jurisprudence. It seems, however, that this remedy is 

dealt with in tort rather than in the law of contract. The only remedy that Islamic 

jurisprudence has specifically recognised in the case of a breach of a contractual 

obligation relating to nominate contracts is the creation of an option for the aggrieved 

party to rescind the contract. The Civil Code of Iran has adopted the exact Islamic 

Shi‘a rules concerning circumstances such as fraud and misrepresentation, in which a 

binding contract can be rescinded by one of the contracting parties. A right to rescind a 

contract, in such cases, is called an option (khiyar). The CCI, under Articles 396-457 

has enumerated ten options. Although these options are dealt with under the sale 

contract, general options can also be applied to all other similar binding contracts.

35 For a study of classification of provisions of the law see [5.09].

36 See [6.16].

37 According to section one of Article 362 of the CCI “ immediately after the conclusion of the sale 
contract [means exchange of offer and acceptance] the buyer become the owner of the object sold and 
the seller become the owner of the price” , [emphasis added]

38 ,.The CCI has followed the exact Islamic(Shi‘a) rules concerning these options under Articles 396-457. 
These options are set forth in the following order: (1) Khiyar al-Majlis (option of the Majlis of the 
contract ), according to which either party has an option to cancel the contract while they are still not 
separated from each other after the cession of the contract (Articles 397). This option is also the 
transcript of the well-known Islamic mle based on the Prophet’s statement which says: “both parties
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The Civil Code under Articles 226-230, contains general provisions concerning a claim 

for consequential damages resulting from the breach of a contractual undertaking. 

However, the practical applicability of these provisions to the breach of all nominate 

contracts appears doubtful. In some cases, the remedy for the default of one party to * 183

to a sale contract have an option to cancel it while they have not left each other. See also Sahih al- 
Bukhari, English translation by MM Khan, Kazi Publications (Lahore, 6th revised ed 1986) vol III, p
183, hadith no 322. See the Arabic text in number 6 of the Annex II.

(2) Khiyar al-Hayawan (option in sale of chattels) based on which the purchaser of a chattel has a right 
to rescind the contract within three days of contracting (Article 398 of the CCI).

(3) Khiyar al-Shart a mutually stipulated option within a contract for one or both parties to rescind the 
contract within a certain period of time (Articles 399-401 of the CCI).

(4) Khiyar Ta ‘khir al-Thaman, (the seller’s option because of purchaser’s delay in payment of the price). 
The seller has a right to rescind the contract if the buyer does not pay the price within three days of 
contracting if no deadline is stipulated for payment. The seller will, however, lose this option if he 
brings an action for recovering the price, because commencing an action will be assumed to be 
confirmation of the sale contract (Articles 402-409 of the CCI).

(5) Khiyar al-Ru’ya, option for inspection (Articles 410-415 of the CCI). If  the buyer has purchased a 
specific object in reliance on the seller’s description without inspecting it, the owner will have the 
option to either affirm the contract with the same object or to rescind it if the object does not satisfy 
all the described qualities.

(6) Khiyar al-Ghahn, option of gross loss (Articles 416-421 of the CCI). If it happens that there is a 
gross difference between the real value and the agreed price either the seller or the buyer has a right to 
rescind the contract immediately, provided that the aggrieved party was not aware of the real value of 
the object at the time of the contract. Payment of the price differential will not normally nullify the 
option unless the aggrieved party agrees to it. The price will be regarded as grossly inadequate if it 
recognised as being so by the local custom.

(7) Khiyar a l- ‘Ayb, ‘option of defect’ (Articles 422-437 of the CCI). If it is discovered that the subject 
matter of the sale had a hidden defect at the time of the contract, the purchaser has the option to 
rescind the contract or affirm the contract by receiving the price differential (Arsh).

(8) Khiyar al-Tadlis ‘option of misrepresentation’ (Articles 438-440 of the CCI). Either of the 
contracting parties has an option to rescind the contract if one party has been misled about the 
contract because of an active or passive fraudulent misrepresentation by the other party.

(9) Khiyar Taba ‘ud al-Safqa ‘option of partial contract’ (Articles 441-443 of the CCI). If for any reason 
the contract is found to be partially void only in relation to a part of the subject matter, the purchaser 
has a right either to affirm the contract by severing the void portion in return for part of the related 
price, or to rescind the whole contract.

(10) Khiyar al-Takhaluf al-Shart ‘option of breach of a contractual condition’ (Article 444 of the CCI 
with reference to Articles 234-245 of the same Code). In the case of a breach of a contractual 
condition by the promisor, the promisee has the option to put an end to the contract. It appears that 
both the majority of the Islamic jurists and the Iranian Civil Code have made no distinction between a 
breach of essential and non-essential terms. However, Sheikh Ansari, argues that upon breach of a 
condition the aggrieved party can not rescind the contract but should bring an action for specific 
performance. According to Ansari, the aggrieved party will be given an option to rescind the contract 
only if specific performance is impossible due to frustration or any other reason. This issue of 
whether a contract could still be rescinded even if the broken term is a very trivial part of the contract 
is ambiguous, in contrast to the common law.

39 See P OWSIA, note 21 supra, p 149.
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perform a nominate contract is expressly confined to the rescission of the contract by the 

other party.40 Consequently, in this case a claim for compensation in excess of the 

money actually paid or the goods delivered, would be unsuccessful.

B. Nominate Contracts

1. U nder Islam ic jurisprudence

[3.10] The Qur’an and the Tradition contain two kinds of rules concerning contract. 

First, those general rules which can be regarded as the bases for the general theory of 

contract;41 and secondly, those specific rules mainly prescribed in the Prophet’s 

Tradition concerning the prerequisites and the natural effects of a number of types of 

contracts that prevailed among the people at the time of the rise of Islam. These 

contracts, in the course of the development of Islamic contract law, were designated by 

the jurists of all Islamic schools of jurisprudence (and also later by the CC1) as “specific 

contracts” or “nominate contracts” (al- ‘Uqud al-Mu ‘ayryana). In addition to the basic 

foundations (Arkan) of contract,42 particular conditions must be complied with in each 

of the nominate contracts. Juristic writings have recorded twenty types of those main 

nominate contracts, which are classified into four categories by this thesis as follows:

a. (1) Bay ‘ (Sale);43 (2) Mu ‘awada (Exchange);44 (3) Sulh (Comp^emise);45 (4)

Hibah (Gift)46 *

40 For example, according to Article 402 of the CCI, the explicit remedy for breach of a sale contract by 
the purchaser because of non-payment of the price is rescission of the contract by the seller.

41 See [3.13],

42 See [3.07],

43 For transferring the title of chattels and moveable or immoveable properties in return for [monetary] 
consideration ( Tamlik a l- ‘Ayn b i-‘awad). The Civil Code deals with all the provisions of the sale 
contract in five sections:

Sections one to three respectively concern the general rules of the sale contract (Articles 338-344 of 
the CCI); conditions of the contracting parties such as capacity, intention and consent (Articles 345- 
347 of the CCI); and conditions of the subject matter of the sale (Articles 348-361 of the CCI).
According to Article 348, a sale contract will be void if its subject matter, by law, is prohibited from 
sale or purchase or has no value, and finally, if the seller has no ability to deliver it unless possession 
could be taken by the purchaser himself.

Section four concerns the effects of a sale contract and the process of fulfilling the relevant obligations
by the seller and the buyer, respectively, in delivering the goods and payment of the price (Articles
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b. (5) Ij&ra (Hire);47 (6) ‘Ariya (Borrowing);48

(8) Qard (Loan)50

(7) Wadi‘a (Trust or Deposit);49

362-395 of the CCI). According to s (1) of Article 362 Of the CCI, ownership will be transferred to 
the buyer immediately after the contract. However, Article 387 indicates that:

“If the object sold perishes before delivery without fault or neglect of the seller, 
the sale shall be cancelled and the price must be reimbursed to the buyer unless 
the seller has already applied to a magistrate or his substitute for the 
enforcement of the delivery, in which case the loss shall be bom by the buyer 
only.”

This Article follows the Islamic mle whose basis is the Prophet’s statement which says: “ Any 
subject matter of the sale contract dissipated before delivery is from the seller’s property” .

The fifth section deals with the ten different options (khiyarat), the circumstances under which a 
contract could be rescinded. See note 38 supra.

For a full examination of the sale contract see eg, from Shi‘a M A nsar!, Makasib, p 79ff, 113-212; 
A l-M uhaqqiq a l -H illi, Shard ’i ‘ al-Islam, vol II, Kitab al-Tijara [Book of Commerce] p 37ff; A l- 
SHAHID AL-THANI, Al-Rawdah al-Bahiyyah, vol III, p 473ff; From Shi‘a see also generally R 
KHOMEINI, Kitab al-B ay‘, (Qum, 1406 AH: Isma‘iliyan). And from the Sunni schools see AR Jaziri, 
Kitab al-Fiqh ‘ala al-Madhahib al-Arba ‘a, vol II, p 147ff

44 In Mu ‘awada (Exchange) contract, the title of a property is transferred in return for a non-monetary 
consideration. Though Mu ’awada is similar to the sale contract, those rules which particularly apply
to a sale contract are not applied in it.

45 Special
Sulh (cotp^omise) is a bi-lateral contract for the conveyance of ownership, freely, or in return for a 
very nominal consideration. It is also for settling any dispute in return for a specific consideration or 
even freely. See Articles 752-770 of the CCI.

46 See Articles 795-807 of the CCI.

47 For transferring the fixed-term use of a chattel or a property in return for a particular consideration. 
Under the classical Islamic law the “hire contract” (Ijara) is divided into two categories. First, the 
hire of property or an instrument (Ijara-i S hay") and second, hire of a person or employment (Ijara-i 
Shakhs) for performance of particular service in return for a particular wage or particular concession.

The CCI under Articles 468-513 deals with the hire contract. Following the Islamic Shi‘a mles 
the CCI regards employment as a hire contract. It defines ‘hire’ as a binding contract under which a 
thing, chattel or human are employed for a certain period of time in return for a certain consideration. 
The CCI under three separate sections provides a precise provision concerning the effects of a hire 
contract such as the procedure for the payment of rent in the hire of things and chattels, and the 
payment of wages in the employment of individuals.

48 ‘Ariya is a contract under which one party allows the other to make free use of his particular property 
or chattel for a fixed period. The user has no responsibility if the subject matter of the contract is 
dissipated or defective unless he has used it in an unusual manner or in a way beyond that which was 
specified by the owner. This contract can be revoked at any time by either party and will be 
automatically dissolved by the death of either party. See Articles 635-647 of the CCI.

49 See Articles 607-634 of the CCI.

50 Q ard is a contract under which one party freely transfers the possession of a certain amount of a 
particular commodity or a certain sum of money to the other. The borrower has to return the 
equivalent, of the same quality and quantity at the lender’s request or at the due time if a deadline is 
agreed upon. The lender cannot revoke the contract if a deadline is specified in the contract. See 
Articles 648-653 of the CCI.
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c. (9) Rahn (Mortgage);51 (10) Daman (Guarantee);52 (11) Kaf&la (Bailment);53

(12) Hawala (assignment of credit)54

d. (13) Musharaka (Partnership);55 (14) Mudaraba (Investment in Trade);56 (15) 

Wakala (Agency);57 (16) J u ‘ala (Award);58 (17) Waqf (Endowment) (18)

51 See Articles 771-794 of the CCI.
52 Daman is a binding contract between the guarantor and the guarantee’s creditor, according to which 

the guarantor undertakes to pay the guarantee’s existing debt. Accordingly under Article 691 of the 
CCI, a guarantee contract concerning a debt where its cause does not exist will be void. It is an 
Islamic law rule that two persons cannot be debtors of a single debt at the same time. Therefore, 
under Article 698 of the CCI, by the guarantee contract, the main debtor will be discharged and the 
guarantor will be responsible. There is, however, a conflict between Article 698 and Article 249 of 
the Iranian Commercial Code which allows two or more persons to be fully responsible for a single 
debt at the same time. Different opinions have been rendered in relation to the effect of any condition 
inconsistent with Article 698 of the CCI. The dominant opinion which seems plausible is that Article 
698 of the CCI provides a non-imperative mle, therefore, the contracting parties can effectively agree 
otherwise. See MJ Ja ‘FARI LANGRUDi, Huquq M adam, [Civil Law], (Tehran, 1349/1970) p 201. 
According to another opinion, Article 698 of the CCI provides an imperative rule, therefore, any 
condition contradicting the Article should be regarded as ineffective unless in exceptional cases 
specified by the law. See N KATUZiYAN, 'Uqud Mu'ayyan [Nominate Contracts], (Tehran, 
1364/1385: Behnashr) pp 243-4. There is also a third opinion which says Article 249 of the 
Commercial Code is applied only to transactions of a commercial nature, therefore any condition 
inconsistent with Article 698 of the CCI in a mere civil contract is not effective. See M Ha ‘IRI, 
Mabani-i Fiqhi-i Asl-i Azadi-i Qarardadha [The Juristic basis o f  the doctrine o f  freedom  o f  contract] 
(Tehran, 1370/1991: Mu’ssasat Kayhan) p 115.

53 See Articles 734-751 of the CCI.

54 Articles 724-733 of the CCI.

55 See Articles 571-606 of the CCI.

56 In Mudaraba one party who is called mudarib puts up his money, the other party who is called ‘amil 
starts a particular trade or business with this money, and each party takes a certain portion of the 
anticipated profit. Investment in the form of a M udaraba contract can bring additional money 
without any usury being involved.

The conditions and effects of a Mudaraba contract are set forth under Articles 546-560 of the CCI.

For study of Mudaraba and also Islamic banking see for example, ND Ra y , Arab Islamic Banking 
and the Renewal o f  Islamic Law, Graham & Trotman (1995); R WILSON, “Islamic Banking in 
Jordan” (Aug 1987) 2(3) Arab Law Quarterly 205. See also generally MB SADR, Iqtisaduna (Beirut, 
1398 AH/1977 AD; Engl, transl., Tehran, 1984).

57
Wakala (Agency) is a contract under which a client gives authority to his agent to do on his behalf 
whatever he is legally able to do by himself, usually in return for a certain wage. Agency is a 
revocable contract, therefore, it can be rescinded by either party at any time. It would also be 
dissolved in the case of either party’s death. However, if Wakala is stipulated as a contractual 
obligation under an irrevocable contract it will be binding and could only be terminated by mutual 
consent or by cancellation of the main contract. The right and responsibility of Wakala contracting 
parties and the process of the payment of the agreed wage are dealt with under Articles 656-677 of the 
Civil Code.

58 ^
In Ju  ‘ala contract, the covenantee (Ja  ‘it) undertakes to pay a certain amount of money or to give a 
particular concession to someone { ‘Amil) who does a specific act (for instance, to find his lost 
property or lost animal). The object and consideration in a Ju  ‘ala contract are exempted from being
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Muzara ‘a;59 (19) Musaqat;60 (20) Qim&r and Girau Bandi (Gambling and

Betting)61 62

The first category involves the transfer of ownership. The conveyance will be made: 

freely in Hibah (Gift); in return for a certain sum of money in bay ‘ (Sale); in return for 

a non monetary object in Mu ‘awada (Exchange) and in return for a nominal 

consideration in Sulh (Compromise or Settlement). Meanwhile, each of these four 

contracts has particular effects under the Sh a ri ‘a.

Under the contracts listed above in the second category, only the possession of a 

particular property is transferred by one party to the other for a specific period of time 

only. In these contracts the exact property should be returned to the owner on the due 

date except Qard (Loan) under which an equivalent amount will be reimbursed. Under 

the contracts of Ija ra  (Hire) and ‘A riya  (Borrowing), the possession of a particular 

property will be conveyed by the owner to the other party. The property will be used in 

return for a particular consideration (rent) under the Ija ra  contract and freely under the 

‘A riya  contract. According to Wadi ‘a (Trust or Deposit), however, the relevant property

should be safeguarded “g ra tis ” without being used and it should be returned to the
62owner at the expiry date or at his request.

precisely determined. Ju  ‘ala is “Specific” (Khas) if  the performance of the concerned act referred to 
a particular person, otherwise it is “General” ( ‘am). Jurists have made lengthy polemic discussions as 
to whether this contract is a unilateral or bilateral contract, the study of which is beyond the scope of 
this thesis. Articles 561-570 of the CCI concern the condition and effects of Ju  ‘ala.

59A Muzara ‘a (share-farming) contract according to which one party provides land, seed and plants, and 
the other provides labour in return for a particular portion of the harvest. In some cases, the first party 
may only provide land and the other provides seed and all other requirements in addition to labour.

60 A  particular agricultural contract according to which a portion of produce is undertaken to be given to
the party who has undertaken to water a particular farm or orchard.

CCI under articles 518-545 follows the Islamic Shi‘a rules dealing with the effects and conditions of 
Muzara ‘a and Musaqat.

61 These two contracts are both prohibited under the S h a ri‘a and also Article 654 of the CCI. 
Accordingly, any contract concerning these will be illegal. However, according to Article 655 as 
amended in 1982, on the basis of a hadith attributed to the Prophet, in a horse race or duel, these two 
contracts are considered to be exceptions and therefore effective.

62 ‘Ariya will be regarded as Qard or Qarz (loan) if the subject matter of the contract is money or other 
fungible goods. In the first case, the same amount of money and in the other, goods similar in quality 
and quantity should be returned to the lender.
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The third and fourth categories respectively concern various kinds of suretyship and co

operative agreements in business transactions.

2. Under the CCI

[3.11] The Iranian Civil Code under Articles 338-824 deals with the prerequisites and 

effects of nineteen nominate contracts in the following order:

(1) B a y ' (Sale); (2) Bay ‘ al-Shart (Conditional Sale);63 (3) Mu ‘awada (Exchange);
(4) Ijd ra  (Hire); (5) Muzara ‘a and Musaqat (Agricultural contracts); (6) Mudaraba 
(Investment in Trade); (7) J u ‘ala (Award); (8) Musharaka (Partnership); (9) 
Wadi'a (Trust or Deposit); (10) ‘A riya  (Borrowing); (11) Qard (Loan without 
interest); (12) Qimar and Giraw Bandi (Gambling and Betting); (13) Wakala 
(Agency); (14) Damdn-i ‘aqdi (Guarantee contract); (15) Hawdla (assignment of 
credit); (16) Kafala (Bailment); (17) Sulh  (Compromise or Settlement); ( I S )  Rahn 
(Mortgage); (19) Hiba (Gift).

3. Two Issues Suggested in Relation to Nominate Contracts.

[3.12] Enumeration of the natural effects and the precise rules of nominate contracts by 

classical Islamic jurists led to the propounding of two questions by some scholars of 

other legal systems, and even by some Islamic jurists. The first suggestion is that there 

is no general theory of contract under Islamic jurisprudence, and therefore, the SharVa 

concerns the law of contracts rather than the law of contract.64 Secondly, Islamic 

jurisprudence has not recognised the theory of freedom o f contract and, therefore, any 

extrinsic condition which changes or alters the natural effects of a nominate contract 

(shart ghayr-i m ula’im ) will be regarded as ineffective. The first matter will be

63 The conditional sale, in fact, plays the role of the mortgage contract under Islamic law which is 
followed by the CCI under Articles 458-463. The philosophy of such a contract under Islamic law 
was to allow a seller (who is selling his property not for the purpose of trade but because he 
desperately needs money) to stipulate a condition in the contract that if he returns the full price within 
a certain period of time, he will have an option to rescind the contract and take his property back. 
Although such a contract is conditional, the ownership is passed to the purchaser by the contract, and 
he cannot convey it during the time of the option. The contract, however, will become binding after 
the specified period has elapsed.

64 See J SCHACHT, Introduction to Islamic Law, Clarendon Press (1964; reprinted in 1966 and 1979) p 
144 ff; NJ COULSON, Commercial Law in the G ulf States, Graham & Trotman (1984) pp 17, 27-31. 
For a critical analysis of this opinion see generally, ME Ham id , “Islamic Law of Contract or 
Contracts,” (1969) 3 Journal o f  Islamic and Comparative Law, 1-11.
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discussed in the following paragraphs, and the second, which is closely related to the 

main theme of this thesis, will be studied separately in chapter four.

C. General Theory o f  Contract

1. Under Islamic Jurisprudence

[3.13] There are two divergent opinions regarding the general theory of contract under 

Islamic jurisprudence. According to the first opinion, Islamic jurisprudence has not 

developed any general theory of contract.65 However, according to the second view 

which this thesis supports, Islamic jurisprudence has clearly introduced a general theory 

of contract.66

Two kinds of rules have been laid down in the Qur’an and the Sunnah concerning 

contract law. Firstly, those general rules of the Qur’an and the Tradition which can 

clearly be regarded as the basis of a general theory of contract. The Qur’anic statement 

which in general terms declares: “O you believers! keep faith with contracts” and the 

statement of the Prophet saying: “believers must be bound to their stipulations” are 

profound examples of such general rules. Secondly, there are those specific rules which 

are more exclusively provided by the Sunna regarding the prerequisites and the natural 

effects of nominate contracts. The exclusive concentration of the Shari ‘a on the specific 

rules regarding nominate contracts, in addition to the misinterpretation of a few 

ahadith,69 led to the conclusion among one group of jurists that any contracts other than

See J Schacht, ibid; N J COULSON, ibid; See also P Ow sia , note 21 supra, p i60 (advocating the lack 
of general theory of contract in Islamic law). For a critical analysis of this view see LAK NlAZl, 
Islamic Law o f  Contract (Lahore, 1990) p 1; S H A min, Islamic Law in the Contemporary World, 
(Glasgow, 1985) p 40.

See LAK N iazi, ibid; S H AMIN, ibid.

Q u r’an (V:l).

See Ibn  Ba b w a y h , Man La Yahduruhu al-Faqih, Ed S H Al-Khursan, vol III, p 127; TUSI, Tahdhib 
al-Ahkam, vol VII, p 22; MJ MaGHNIYA, Fiqh al-Imam al-Sadiq (Beirut, 5th ed 1404 AH/1984 
AC: Dar al-Jawad) vol II-III, p 173. Cf, BUKHARI, MUHAMMAD, Sahih al-Bukhari, (Beirut, nd: Dar 
al-Jil) vol I-III, p 251-2.
For example, it has been attributed to the Prophet that he “prohibited sale contracts with [any 

incorporated extrinsic] condition” . See Mawsu ‘at Jam al 'A bd al-Nasir F i  al-fiqh al-Islami, (Cairo,
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* 70nominate contracts should be regarded as void. The afore-mentioned general 

Qur’anic statement (O you believers! keep faith with contracts’) was also misinterpreted 

by these jurists as referring only to nominate contracts specified by the Shari‘a.1 x 

Because of impressions derived from the writings of the first group of jurists, some 

modem authors have suggested that a general theory of contract does not exist in 

Islamic jurisprudence.

The existence of a general theory of contract under Islamic jurisprudence is supported 

by the following arguments:

Firstly, nominate contracts and particularly sale-contracts have been legislated by the 

Shari ‘a in order to regulate current applications of a general norm of contract to satisfy 

the needs of the Muslim people, and, to regulate their commercial affairs, exactly as is
73done by any relevant statute in modem legal systems.

Secondly, there is no clear implication in the general mles that Islamic contracts are 

limited to nominate contracts. To implicitly reject a general theory of contract under 

Islamic jurisprudence, the Zdhiris (i.e. those who use strict interpretation) rely on a 

hadith attributed to the Prophet which says: “Every condition which is not in the Book 

of God is void.”* 70 71 72 73 74 However, it is possible to adduce a general theory of contract and 

also the doctrine of freedom of contract under Islamic jurisprudence from this hadith by 

interpreting it as saying: “Every condition [or contract] which is repugnant to the Book

1387 AH: Majlis al-ATa li-al-Shu’un al-Islamiyya) vol XI, p 187. See the Arabic text in number 4 of 
the Annex II.

70 See [4.09].

71 For example, from the Shi‘a jurists see AL-MUHAQQIQ AL-HlLLl, S h a ra ’V al-Islam, vol II, pl3;
‘ A llamah  H illi, Tadhkirat al-Fuqaha ’ , Book of Sale.

72 See J SCHACHT; NJ COULSON note 64 supra; P OwsiA, note 21 supra, p 160.

73 For example, consider the role of the UCC, the current US Commercial Code, which mainly regulates 
the sale contract. See eg, English Rent Act 1977; or, Sale of Goods Act 1923 (New South Wales, 
reprinted as at 14 June 1990).

74 This Tradition {hadith) was narrated both by the Sunni and the Shi‘a. From the Sunni see eg, M 
Bukhari, Sahlh al-Bukharl, (Beirut, nd: Dar al-Jil) vol I-III, pp 251-2. From the Shi‘a see MJ 
MaGHNIYA, Fiqh al-Imam al-Sadiq, vol II-III, p 173. See the Arabic text in number 5 of the Annex 
II.
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of God and the Sunnah is void”, and therefore it does not indicate that every stipulation 

which is not dealt with by either of these two sources is void.75

Thirdly, the general theory of contract has been advocated by a number of leading 

Islamic jurists, who regard the opinions of some earlier jurists as inaccurate. For 

example, in advocating the general theory of contract, Mir Fattah Maraqha’i has 

strongly rejected the view that the general Qur’anic contract rule refers only to nominate 

contracts as being a mere fancy which is hardly to be expected from jurists and 

lawyers. He argues that various kinds of transactions are the normal necessities of 

society. Nominate contracts such as sale, hire, partnership, borrowing and so on have 

evolved to satisfy the requirements of society. He proceeds to state that there are 

nevertheless other contracts commonly entered into by people which cannot be 

categorised as any of the nominate contracts specified in the juristic writings. He 

concludes that such innominate contracts must be presumed, as a rule, as being 

sanctioned by the holy Lawgiver so long as they are not disapproved of or prohibited by 

Him.78

2. Under the CCI

[3.14] Although the CCI has precisely enumerated the Islamic nominate contracts, it 

nevertheless advocates the general theory of contract under Article 10 which is in fact a 

modified form of the first part of Article 1134 of the French Civil Code. Article 10 of 

the CCI states: “Private contracts of individuals, provided that they are not in conflict 

with express provisions of the law, are binding with respect to the contracting parties.” 

Pursuant to Article 975 of the Civil Code, and Article 6 of the Civil Procedure Code, a

See eg, Ibn Taym iyyah , Fatawa, vol III, p 333.

For example, from Sunni jurists: see IBN TAYMIYYAH, ibid, p 323. From Shi‘a jurists see MF 
M aragha ’i, ‘Anawm, section of contract, chapter on ‘Asalat al-Siha ft a l- ‘Uqud (the principle of 
Propriety of Contracts); SH H HlLLI, BuhCth Fiqhiyyah, pp 35-6; SA^Khu’ I, Misbah al-Fuqahah, 
vol II, p 142; A qA N ajafI, ‘Uqud, p 171 ff; SM Ta b a ta b a ‘I Y  AZDl, j{Urwat al-Wuthqa, pp 583-95, 
602-603; MOQADDAS A rdabilI, Majma ‘ al-Fa ’idah, p 599.

MF M aragha ’i, 'Anawm, section of contract, chapter on “Asalat al-Sihha f i  al- 'Uqud'’ (the principle 
of propriety of contracts).
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contract will be enforceable if it conforms with good morality and public policy. 

Although observance of good faith in the performance of a contract is not specified by 

the Civil Code, its implication may be presumed from the spirit of the law.

D. Sources o f Islamic & Iranian Contractual Obligations.

1. The Qur’an

[3.15] The basic general and specific rules governing the Islamic jurisprudence of 

contract set forth in the Book and the Tradition are held to be either established for the 

first time by Islam (ta ’sisi) or the existing pre-Islamic rules approved by the Shari ‘a 

(imda’T), regardless of their having roots in Roman law or any other existing legal 

systems. The most basic Qur’anic general rules are as follows:

(1) “O you believers! Keep faith with contracts”.* 80 81

(2) “O believers! Devour not your wealth among yourselves in vanity, except by way of
81trade based on mutual consent.”

These two Qur’anic statements are regarded as bases of the principle of validity of 

contracts. On the basis of this principle a contract will be regarded as effective if it is 

entered into by the sound intention and the consent of the parties regardless of any 

formality.82

(3) Another Qur’anic general rule declares: “God has permitted sale and prohibited 

usury.” This statement likewise has been regarded as referring to all the cases m

See For example, Sh M  A shraf , Islamic Jurisprudence, (Lahore, 2nd ed 1978) p 153; S MAHMASANI, 
Philosophy o f  Jurisprudence in Islam, (Engl. Transl. by Farhat J Ziadeh: Leiden, 1961) pp 137-45.

80 Q u r’an (V: 1). “ Yd Ayyuha al-Ladhina Amanu Awfu bi-l-‘Uqud . . .” This verse has also been 
translated in this way that: ‘O believers, fulfil your obligations’ . See the Arabic text in number 7 of 
the Annex II.

81 Qur ’an (IV: 29). See the Arabic text in number 8 of the Annex II.

See eg, A GurjI, Ay at al-Ahkam, Unpublished Academic Booklet, (Shahid Beheshti University, 
Faculty of law, 1988).

Q u r’an (II: 275). See the Arabic text in number 9 of the Annex II.83
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which the parties have decided to make a lawful transaction o f trade and is therefore
84not confined to sale contracts.

2. The Tradition (Sunna)

[3.16] The Tradition supplemented the Qur’anic general rules concerning the law o f 

contract in the course o f the Prophet’s handling o f the commercial problems o f 

Muslims in Medina. He proclaimed several statements concerning contracts and trade 

in general, and also a great number o f statements concerning the provisions o f specific 

contracts. The following Traditions are often cited concerning the general rules o f 

contract:

(1) “A  Muslim’s property is not lawful for others except by his consent” ,

87(2) “Believers must be bound to their stipulations . .

3. TheC C I

[3.17] In addition to the Islamic (Shi‘a) jurisprudence which was officially adopted by 

the Iranian legal system as a source o f law, volume one o f the Civil Code o f 84 85 86 87 88

84 See generally A GlJRJi, ibid.

85 The prophet who had spent some twenty years of his pre-Missionary life in trade missions inside and
outside of Arabia, such as in Syria, had a great knowledge in commercial affairs. Because of his 
righteousness in all commercial missions he was known as the ‘Trustworthy’ (al-Amtn) before his 
prophecy.

86 See Bayhaqi, al-Sunan al-Kubra, vol III, p 10 (cited from MH K A M A L I, Principles o f  Islamic 
Jurisprudence, Islamic Texts Society (Cambridge, 1991) p 330). See the Arabic text in number 10 of 
the Annex II.

87 See note 68 supra. See the Arabic text in number 11 of the Annex II.
88 According to Article 3 of the Civil Procedure Code 1318/1939 (which remained in force after the 

Islamic Revolution, 1979) and also according to Article 167 of the Constitution of 1980 (as amended 
in 1989), the S h a ri‘a was officially adopted as a source of Iranian law including contract law. Article 
3 of the Civil Procedure Code says:

“The courts of justice are bound to take cognisance of the cases in accordance 
with the provisions of law and issue judgments or otherwise settle the cases.
Where the existing laws of the country are not perfect or are not explicit, or are 
contradictory, or there does not exist a law applicable to the case at issue, the 
courts of justice are bound to settle the case in accordance with the spirit and the 
support of the existing laws, and established usages concerning the cases at 
issue.”

Article 167 of the Constitution 1989 says:
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1307/1928 is the basic source o f the Iranian law o f contract. Since this Code was 

drafted by a group o f Iranian scholars who were expert in both modem western legal 

systems and also Islamic jurisprudence, it adopts a mixed foundation. On the one hand 

it has retained, almost intact, the Islamic, Shi‘a mles concerning nominate contracts. On 

the other hand, it adopted the pattern o f the French Civil Code concerning the freedom 

o f contract and the remedies applicable to breach o f contract.

E . ‘“A wad ”  (Consideration) as the Main Basis o f  Contractual Obligations

[3.18] Under Islamic jurisprudence a promise will be binding i f  some value is given in
89return. Such a value is called “ ‘dwarf’ (the value is given in return for a promise), and 

plays a role in Islamic contract law similar to “consideration” under the common law.

‘awad in Islamic jurisprudence is not limited to the monetary price, but may include the 

exchange o f other commodities. Thus, all the conditions which are set forth for the 

subject-matter o f contracts can generally be regarded as the conditions necessary for an 

effective consideration. These conditions are as follows. Consideration should be: (a) 

Conveyance o f a property or performance o f an act with a reasonable lawful value;* 89 90

(b) In existence and deliverable; and (c) Precisely determined.91 * Each o f these 

conditions will be discussed below.

“The judge is bound to endeavour to judge each case on the basis of the codified 
law. In the case of the absence of any such law, he has to deliver his judgment 
on the basis of authoritative Islamic sources and authentic fatawa. He, on the 
pretext of the silence of or deficiency of law in the matter, or its brevity or 
contradictory nature, cannot refrain from admitting and examining cases and 
delivering his judgment.”

89 ,.This word is pronounced “awaz” in Persian.

90 See Articles 214 & 215 of the CCI.

91 See Article 348 of the CCI. See also A SANHURl, Masadir al-Haqq F i al-Fiqh al-Islami, (Cairo, 1954-
9) vol III, pp 13-111; See also Articles 197, 198, 199 and 200 of Majallah.
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1. ‘“ A w ad ” as Conveyance o f a Property

(i) . Property w ith V alue
[3.19] Similar to the doctrine o f consideration in common law, which requires 

consideration to have some value in the eyes o f the law, it is the unanimous opinion o f 

Islamic jurisprudence that the consideration should be property with a reasonable, 

lawful value. The word “property” is used here in the wider sense, and it generally 

refers to every lawful thing with a value, in return for which some amount o f money is 

paid on the current market.93 There are no exclusive criteria for determining the value 

o f a thing, which in fact depends on the relevant circumstances. Vermin, for instance, 

normally have no value at all,94 but where specific research may require particular 

vermin for a scientific test, it will acquire value and also the capability o f being effective 

consideration.95

(ii) . A dequacy o f  the Awad”
[3.20] A  mere nominal consideration is not regarded as effective in Islamic 

jurisprudence. Thus, it has been argued that a property is not capable o f being the 

subject-matter o f a transaction i f  it is grossly inadequate. Accordingly, it has been 

stated that a single grain o f wheat has no financial value and cannot therefore be the 

consideration in an effective transaction,96 97 because it is customarily regarded as 

insignificant from the point o f view o f utility. Thus, it has been concluded that a 

consideration with an extremely nominal value will be ineffective i f  a wise man does 

not give heed to it. Any contract supported by such trivial consideration is regarded as 

void, or at least as gratuitous. For example, it has been said that where an orchard

See eg, from the Shi‘a jurists MH N a ’ini, Munyat al-Talib, ed Khunsari, Sheikh M usa , (Tehran, nd: 
Chap-i Sangi, Heidari) vol I, p 339-40 and from Sunni jurists see A. SANHURI, id, p 13ff.

N KATUZIYAN, Qawd ‘id ‘Umumi Qardrdadha [General Principles o f  Contracts] (Tehran, 
1366/1988: Behnashr) vol II, pl63.

See eg, from the Shi‘a M A nsari, Makasib, p 20; and from the Sunni schools see Shirazi, A bu 
Ishaq IbrahIm  a l -FIruzabadi AL-, Kitab al-Tanbih F i  al-Fiqh, ed AWT Juynboll, (Leyden, 1879; 
Cairo, 1348 AH) p 95.

95 SM Hakim , Nahj al-Fiqahah, p 325.
96 A A A

MH N a ’INI, note 92 supra; Sh M H  N ajafi, Jaw ahir al-Kalam, vol XXII, p 346.
97

MJ ‘A mili, Miftah al-Karamah, vol IV, p 219.
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which produces a few tons o f fruit is sold for one kilo o f apples the transaction is void. 

The situation will be the same where a house is sold in return for a single box o f 

matches. It has been asserted that by the decomposition o f a property into small 

portions, the value o f each portion will be reduced in the same proportion, but it will 

still have some value. Thus, the invalidity o f a transaction with a nominal consideration 

is not due to the worthlessness o f the consideration," but to the inadequacy o f its value.

It can easily be inferred from the above reasoning that any contract with an extremely 

nominal consideration will be invalid. Nevertheless, Islamic jurisprudence does not 

require that the value o f considerations be precisely equivalent. However, where the 

exchanged considerations in a contract are customarily recognised as grossly 

unbalanced, Islamic jurisprudence gives the aggrieved party an option (K h iyd r a l- 

Ghabn) to rescind the transaction. This option will be discussed briefly below.

(a). O ption  o f  C ancellation  because o f Inadequacy o iUiAwad>,> (Khiydr al- 
Ghabn)* 99 100 101

[3c21] According to flq h  which is followed by the CCI, when a consideration is grossly 

unbalanced, the aggrieved party (.Maghbun), under certain circumstances, has an option 

to rescind the contract “K h iyd r al-Ghabn”m

The Arabic word “ Ghabn”  has different meanings, including both misrepresentation in a 

transaction, and breach o f a covenant. It also means fraud, wrong-doing which leads to 

unfairness o f the transaction. Some Shiite jurists, however, believe that the word 

“ Ghabn ” originally meant cheating and deceit.102 This option o f cancellation originated 

during the Prophet’ s life. It is stated that at that time, when some commercial caravans 

(or convoys) approached a city, the people used to go outside the city and buy the 

convoy’ s commodities before the convoy entered the city and became aware o f the real

Sh MH N ajafi, note 96 supra, p 345.

99 Ibid.

100 See M A nsari, Makdsib, p 234-44.

101 Concerning the option to rescind the relevant contract in the case of gross inadequacy of consideration 
see Article 416 to 421 of the CCI.

102 A A
Shahid a l -Thani, Al-Rawdah al-Bahiyyah, vol III, p 463; M A nsari, Makdsib, p 234.
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103market price o f the commodities. The Prophet prohibited such transactions and 

granted an option to the aggrieved owners o f the convoy to rescind the relevant 

contracts on the ground o f deceit.103 104 Nevertheless, the option o f Ghabn was employed 

in Islamic jurisprudence in a wider sense and was applicable to all kinds o f transactions 

and service contracts with grossly unbalanced considerations, even i f  no 

misrepresentation or fraud was involved.105 According to Shi‘a jurisprudence, the 

beneficiary party can exercise such an option on the following occasions: (1) The 

beneficiary party was not aware o f the real value o f the consideration at the time o f 

contract; (2) The two considerations are grossly unbalanced;106 107 or (3) There is no 

express condition stipulated in the contract waiving such an option.

Concerning the recognition o f “grossly unbalanced” considerations, jurists have raised 

divergent views. In some cases, a consideration has been recognised as being grossly 

unequal i f  it is one third below the real value. In other cases, one fourth below the 

valuation has been considered to be grossly unequal, but not one fifth. Nevertheless, in 

other cases even a consideration which is one-fifth below the valuation has been 

regarded as capable o f creating an option to rescind. It is asserted by a Shi‘a jurist 

that the Ghabn option has been given to a beneficiary party in order to protect him from 

unreasonable loss, and the unreasonable nature o f the loss can only be recognised by 

considering the status o f the aggrieved party. The Civil Code o f Iran has accepted 

this as a customary criterion. Article 417 o f this Code as amended in 1361/1982 states 

“inadequacy o f consideration {Ghabn) will be regarded as gross i f  customarily it is not 

ignorable.”

103 Such an action was termed as “ Talaqqi al-Rukban" in Arabic.

104 For a study of the original hadith see Bukhari, M uham m ad , Sahih al-Bukhari, English translation 
by MM Khan, Kazi Publications (Lahore, 6th revised ed 1986) vol III, p 207. See the Arabic text in 
number 12 of the Annex II. See also Sh MH N ajafi, Jaw ahir al-Kalam, vol XXIII, p 42; MJ ‘A mili, 
Miftdh al-Karamah, vol IV, p 10Iff; ‘A llamah  HlLLI, Qawd'id al-Ahkam, Kitab al-Bay‘ (Book of 
Sale); Feid Kashan !, M uham m ad  M uhsin, Mafatih al-Sharai vol III, p 73.

105 M Ansar!, Makdsib, p234.

106 M A nsar!, ibid] Shahid a l -Thani, Al-Masalik al- ‘Afham, vol I, p 179; Al-Rawdah al-Bahiyyah, vol 
III, p 463; Sh MH N ajafi, note 104 supra.

107 See eg, M Ansar!, Makdsib, p 236.
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As an exception, the Ghabn option is not applied to agreements, the basis o f which is 

liberality or ignorance o f the quality o f the consideration, or o f its quantity, for example, 

a compromise {su lk) contract.109

(iii). E xisten ce o f  (Awad

[3.22] Where a non-monetary thing constitutes consideration, it should be specific. In 

such a case, it is the unanimous opinion in Islamic jurisprudence that the property must 

exist at the time o f the conclusion o f the contract.110 Article 361 o f the CCI states “ sale 

o f a specific property will be nullified if  it is revealed that the object o f sale was not 

existing at the time o f contract.” For instance, the foetus o f an animal before birth and 

any fruit before its appearance on a tree cannot constitute consideration in Islamic 

(Shi‘a) jurisprudence.111 112 * On the other hand, according to the SafTi and Hanbali schools, 

any kind o f fruit on trees can be sold i f  it contains seeds or its colour is changing into 

ripeness. In the same way, the sale o f unripe fruit is regarded as effective in the
113Hanafi school on the ground o f Istihsan.

The requirement that the consideration be in existence is a rule under Islamic 

jurisprudence, but it is subject to exceptions i f  it is expressed otherwise in the SharVa, 

such as in a Salam contract which was expressly authorised by the Prophet.114 In a 

Salam contract any particular agricultural products may be sold before their harvest i f  

their agreed price is paid in advance. In such a contract, the principle o f the SharVa 

requiring an ‘awad (consideration) to be in actual existence is excluded.115 Article 842

See the Article 761 of the CCI.

110 M  A nsar!, Makasib, p 188; N  KATUZIYAN, note 93 supra, p 169; See also AR Sanhuri, M asadir 
al-Haqq F i  al-Fiqh al-Islami, (Cairo, 1954-9) vol IV, p i35.

111 SE Rayner , The Theory o f  Contract in Islamic law, Graham & Trotman (1991) p 133.

112 Sh M H  N ajaf!, Jaw ahir al-Kalam, vol XXIV, p 56; SHAHID a l -Thani, Al-Rawdah al-Bahiyyah, vol 
III, p 354; MOHAQQIQ H ill!, Sharayi ‘ al-Islam, vol II, p 306.

1,3 See, eg, Majallah, Article 207.

114 Kasani, Kitab B a d a ’i al-Sana’i, vol V, pp 201-15; B M arghinan!, al-Hidaya: Sharh-i Biddy at al- 
M ubtadV (4 Vols., Cairo, 1326-1327 AH) Transl. Hamilton, (2nd Ed, Lahore, 1957) vol III, p 53ff; 
Ibn  Qu d a m a , Kitab al-Mughni, vol IV, p 275ff.

115 For a study of Salam contract in detail see DJ HILL; AS A bbas, “Comparative Survey of the Islamic 
Law and the Common Law Relating to the Sale of Goods” (1983) Journal o f  Islamic and  
Comparative Law, 88 at 97.
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o f the CCI is also another exception to the principle o f the existence o f a consideration 

on the assumption that “will” is a “contract” . This Article states “ a property which is 

not yet in existence may be stated in a will” .

In some exceptional cases such as the J u ‘ala contract,116 117 118 the doubtfulness o f the 

acquisition o f the consideration and its indefiniteness does not invalidate the contract. 

Consequently it has been argued by the Iranian scholar Katuziyan, that all the contracts 

which are customary, but the purpose o f which is to obtain some future consideration, 

should be classified as a hire or Ju’ala contract, because the attainment o f a contingent
117profit is the natural effect o f such contracts.

(iv). C apable o f  C ertain  D elivery
[3.23] It is a principle unanimously accepted by both Shi’a and Sunni schools that when

118a non-monetary thing constitutes consideration, it should be capable o f delivery. 

There is no disagreement about the invalidity o f the sale o f a fish while it is swimming 

in the ocean and the sale o f a bird while it is flying in the sky.119 120

[3.24] The basis o f this invalidity is the prohibition by the Prophet o f uncertain and

aleatory (G harari) contracts. It has been cited that on one occasion the Prophet was

questioned as to the definition o f Gharar, and he replied, that it was, for example, the

sale o f a fish in water and the sale o f a bird in the sky. Thus, according to the opinion

o f Sunnite schools and the predominant opinion o f the Shi’a school, the sale o f escaped 
121animals is void.

116 See note 58 supra.

117 N  KATUZIYAN, Qawa ‘id ‘Umumi Qarardadha [G eneral Principles o f  Contracts], Conception, 
Classification, Formation and Validity, (Tehran, 1366/1988: Behnashr). G eneral Principles o f  
Contracts, II, p 171.

118 M A nsari, Makasib, pp 185-6; M usawi (Bujnurdi), M irza Hassan , Al-Qawa 'id al-Fiqhiyya, vol 
V, p 225ff; From the Sunni schools see eg, KASANI, Kitab B a d a ’i al-Sana’i, vol V, p 147; and also 
Articles 198, 457 and 808 of Majallah.

1 19 A A
M A nsari, Makasib, pp 185; From the Sunni schools see eg, Kasani, Kitab B a d a ’i al-Sana’i, vol V, 
pl47.

120 A AM AN SAR I, Makasib, p 185. For a study of the original ahadith regarding to the prohibition of 
aleatory contracts (gharari) see BUKH ARI, M U H AM M AD , Sahih al-Bukhari, English translation by MM 
Khan, Kazi Publications (Lahore, 6th revised ed 1986) vol III, p 199.
M A nsari, ibid; From the Sunni School see eg, Kasani, Kitab Bada ’i al-Sana ’i, vol V, pi47.
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The CCI, which has followed the Shi’a jurisprudence, refers to the principle o f certain 

delivery under the provisions o f a sale contract.122 Since the requirement o f certain 

delivery has been clarified in the CCI concerning other contracts, including the sale 

contract, it is inferred that the requirement o f certainty o f delivery is, as a rule, 

applicable to all kinds o f contracts unless there is evidence to the contrary.123 For 

instance, Article 207 o f the CCI states “ it is a condition for the validity o f a hire contract 

that its object should be deliverable.”

A  transaction will be immune from invalidity i f  non-delivery o f the consideration is 

only due to the inability o f the covenantor. In such a case, the beneficiary party can sue 

the covenantor for specific performance and consequential damages unless the non

delivery is the result o fforce m ajure}24 The last phrase o f Article 348 o f the CCI states: 

“ [t]he sale o f an object that the seller is unable to deliver will be nullified unless the 

purchaser himself is able to take it under possession.” For instance, the sale o f an 

escaped horse will be effective i f  the buyer himself is able to capture and control it.

(v). Authority to Convey

[3.25] A  property can be conveyed only by the owner or his legal agent. It is based on 

a Hadith attributed to the Prophet: “don’t sell what does not belong to you” Since 

one may sell another’s property for the purpose o f benefiting the owner, such a contract 

which is termed ‘ fu d u li, ” (unapproved) is ineffective unless the owner himself has 

acknowledged it. I f  the fu d u li contract is rejected by the owner, it will be null and void. 

When a fu d u li contract is allowed by the owner himself, it has been a matter o f 

controversy as to whether the contract comes into effect from the time o f the owner’s 

acknowledgment or from the time o f its formation. To substantiate these two opinions, * 20

See, Article 348 of the CCI.

S H Im a m !, H uquq Madam [Civil Law] vol I, p 211.

See N KATUZiYAN, note 117 supra, p 189. See also the dissenting & concurrent opinion of JUDGE P 
A nsari M oin in two following cases with regard to various aspects of International Commercial Law 
inter alia the issue offo rc e  majure: Development & Resources Crop v Iran (1990) 25 Iran-US CTR
20, at 112-130; Component Builders, Inc v Iran (1989) 23 Iran-US CTR 3, at 90-122.

M A nsari, Makdsib, p 127; From Sunni jurist see eg, Shafi‘1, M uham m ad  b IdrIs a l -, Kitdb al- 
Umm, vol III, p 13. See also MB HOOCKER, note 27 supra.
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jurists have undertaken elaborate discussion, an inquiry into which is outside the scope 

o f this thesis.

Apart from the question o f ownership, particular properties such as Waqf (Trust), 

mosques and public properties are not susceptible to transfer.126 Thus, any contract 

supported by such a consideration will be ineffective.

(vi). L aw fu ln ess127 128 129 130 131
[3.26] Some commodities such as wine and pork are prohibited by Islamic 

jurisprudence. Therefore, any contract supported by such prohibited considerations is 

regarded as null and void. Although the prohibition o f such commodities is based on 

specific reasons, the philosophy underlying the express prohibition is not usually 

investigated. All impure things; commodities which lack lawful benefit; things which 

are merely used in committing a prohibited act such as gambling facilities, and obscene 

pictures and books are prohibited from being treated as effective consideration in all 

transactions.

Dogs are usually regarded as impure, hence, in theory it would appear that their sale is 

prohibited. However the sale o f hunting dogs, sheep dogs, guide dogs and dogs used

to protect a house or a garden is permitted because the buyer can lawfully benefit from 

them. In reliance on some Qur’anic statements132 and also some ahadith,133 it has been 

argued in Islamic jurisprudence that the organs, skin and blood o f any dead animal 

(except fish) are impure (N a jis) and cannot be sold even though they are capable o f

See eg, AR SANHURI, M asadir al-Haqq F i al-Fiqh al-Islami, (Cairo, 1954-9) vol IV, p i35.
127 * a AFor a detailed surveys of the lawful commodities see M  ANSARJ, Makasib, pp 3-25.
128 A A

See Q u r’an (II: 219); See also M A nsArI, id, p 3; MB HOOCKER, note 27 supra.

129 See Q u r’an (II: 173), (V:4), (VI: 145), (XVI: 115); for a study of the Shi‘a opinion see M A nsAri, id, 
p 6; for a study of similar opinion under the Sunni schools see eg, B M arghinAn i, note 114 supra, p 
32.

130 M  A nsAri, Makasib, p 161ff; From the Sunni schools see, JAZIRI, Kitab al-Fiqh ‘ala al-Madhahib 
al-A rba ', (6th Ed, Beirut, nd) vol II, p 224.

131 See eg, Ibn  Qu d am a , Kitab al-Mughni, vol IV, p 252.
132 Q u r’an, note 129, supra.
133 It is attributed to the Prophet that he has said: “Allah (God) and his Messenger have forbidden trade in 

wine and the dead [animals] and swine and idols.” See MM A li, A M anual o f  Hadith, Ahmadiyya 
Anjuman Ishaat Islam (Lahore, 1944) chapter XXII, hadith 17, p300.
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being possessed. However, there is a theory that according to some contradictory 

ahadlth, only the eating o f dead animals is forbidden. This issue therefore remains 

controversial as to whether the organs o f a dead animal constitute effective 

consideration, particularly concerning contracts where one or both parties are non- 

Muslims.

The normally permissible (Mubah) commodities cannot constitute effective 

consideration in a contract i f  it is stipulated that they will be used for the purpose o f 

committing any prohibited act.134 135 A  contract will also be forbidden and defective i f  one 

party wants to use the object o f the transaction for forbidden purposes and the other 

party is aware o f those purposes, even i f  awareness results from circumstantial evidence 

only. Therefore, the sale o f wood or other material for the purpose o f making idols is 

prohibited. Similarly, trade in idols or facilities for producing any commodities which 

are used as a means o f committing wickedness and immorality are forbidden.136 137 138 139 For 

these reasons such commodities do not constitute effective consideration. However 

the purchase o f musical instruments which may be used as facilities for moral purposes,
138are generally permitted.

When the lawfulness o f the benefit o f a commodity is a matter o f doubt in Islamic 

jurisprudence, it is presumed that the commodity in question is permissible and capable
139o f being treated as effective consideration. Article 223 o f the CCI states “ the

M  A n s a r !, Makasib, p 15; From the Sunni schools see A  Ja z ir i, Kitdb a l-F iqh ‘ala al-Madhahib al- 
A rb a ‘, vo l II, p 224.

135 See eg, from the Shi‘a MH NA‘INI, note 92 supra, vol I, plO; From the Sunni schools see Ibn  
QUDAMA, Kitdb al-Mughni, vol IV, p 168. See also Article 613 of the Civil Code of the United Arab 
Emirate which sets forth almost similar concepts.

136 M  A n s a r !, Makasib, p 3.

137 Ibid.
138

Id, pp 36-9; A similar opinion has been rendered by Abu Hanifa concerning the musical instrument. 
See SE RAYNER, note 111 supra, p 156.

139 ^
M  A n s a r i, Makasib, p 12.
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presumption is that a concluded contract will be held to be authentic unless its nullity is
A  140proved.

The CCI has in general terms prescribed in Article 215 that “ the object o f a transaction 

should have a financial nature with a reasonable and lawful benefit” without specifying 

any particular commodity. A  guideline is inferred from Article 215 and Article 190(4) 

which requires the motives o f the parties to be lawful.

2. “ ‘A wad ” as P erf orman ce o f a Service

[3.27] Where consideration is a promise to perform or the performance o f a particular 

service, it will be effective i f  the stipulated act is determinate, practicable, lawful, and 

rationally beneficial. Each o f these conditions will be briefly examined below.

(i). Determinateness of the Service
[3.28] The promise to perform a service may be regarded as an effective consideration 

i f  the service and the time o f its performance are precisely determinate. Therefore, an 

unbeneficial service cannot constitute effective consideration, because it will render the 

contract uncertain ( G harari). Article 514 o f CCI states “a servant or a worker cannot be 

employed except for a definite period o f time or for performance o f a particular 

service” . The Iranian legal system has imposed strict guidelines regarding the 

determinateness o f the consideration in a contract where the consideration relates to the 

conveyance o f a particular property. Nevertheless, it has been less restrictive in regard 

to the determinateness o f the consideration in a contract relating to the performance o f a
141service.

See also Articles 208(1) and 208(2) of the United Arab Emirate Civil Code which provide almost the 
same concept.

N KATUZIYAN, note 117 supra, p 194.
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(ii) . Practicability of the Performance.
[3.29] Where the performance o f a particular service constitutes consideration, its 

performance is required to be practicable in both the Shi’a and the Sunnite schools.142 

Ibn Hazm, a Sunni jurist, believes that a doctor’s covenant to cure a patient is a nullity 

because the performance o f the promised service is uncertain ,143 However, according 

to the predominant opinion o f Shi’a jurists, i f  the percentage o f probability o f the 

performance is high then the relevant covenant is customarily regarded as practicable 

even though some obstacles may arise naturally in the course o f its performance.144

(iii) . Lawfulness
[3.30] A  contract will be void i f  it is supported by consideration entailing a promise to 

perform or is the performance o f a prohibited act.145 The promise to commit or 

facilitate adultery, murder or theft is ineffective consideration in return for a promise to 

make a certain payment. It is asserted that a covenant to manufacture an instrument 

which is only useable for immoral purposes is not regarded as effective consideration 

for a promise to pay wages or a certain amount o f money.146 In some cases, SharVa has 

prohibited men from wearing jewellery which is normally worn only by women eg gold. 

Accordingly, a covenant to do such a prohibited act is regarded as illegal and not 

capable o f being paid for.147

All acts, the performance o f which are religious obligations for Muslims, are not 

capable o f being treated as effective consideration for a promise to pay wages or a 

specific amount o f money. For instance, the ritual procedure for burial o f a deceased 

person, and the making o f an adjudication for resolving disputes among Muslims, are

142

143

144

145

146

147

148

For study of Shi’a opinion see, SMK T a b a t a b a ‘ i Y a z d i, Hashiya ‘A la al-Makdsib, vol II, p 108. 
Sunni jurists have rendered a similar discussion see eg, Ib n  H a z m , al-Muhalla, ed MM al-Dimashqi, 
(Cairo, 1347-1352 AH) vol VIII, p 131.

IBN Ha z m , ibid. It should be noted that a doctor’s covenant to treat a patient is not regarded as invalid 
by Islamic jurists.

SMK T a b a t a b a M Y a z d i, note 142, supra, p 225.

M A n s a r !, Makasib, p 3.

Ibid.

Ibid.

Id, p31.
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obligatory (wajib), and should be performed for free as religious obligations, and not in 

return for any salary or wage. However, the payment o f an allowance is allowed by 

Fiq h  when some one is nominated to perform such duties permanently inasmuch as the 

performer will otherwise be unable to perform any paid work.149

In conclusion, it may be stated that when the payment o f a salary cannot be stipulated in 

a contract for the performance o f a religious obligation, then a public officer is similarly 

prohibited from receiving any additional payment in return for the performance o f his 

public duty. The doctrine that performance o f or promise to perform a public duty is not 

effective consideration for a promise to make a specified payment is acknowledged in 

both Islamic jurisprudence and common law.150

III. COMMON LAW

[3.31] In the common law a contract is defined as “a promise or a set o f promises which 

the law will enforce” .151 A  contract has also been defined in the common law as “an 

agreement giving rise to obligations which are enforced or recognised by law” . The 

common law o f contract is concerned with all issues related to the formation and the 

enforcement o f all promises which have a contractual nature. A  comprehensive study o f 

the common law o f contract and all the topics related to this branch o f law is beyond the 

capacity o f this thesis. Nonetheless, as general information for non-common law 

readers, this portion o f the chapter is briefly concerned with the following issues: the 

starting-point o f contract law under the medieval law; the development o f contract law 

between the 13th and 18th centuries and the rise o f contract under seal and the theory o f 

consideration; the development o f contract law during the 19th and 20th centuries and 

the creation o f the general theory o f contract and the evolution o f the theory o f freedom

Id, pp 61-2.

See [3.50]-[3.57] below.

See Restatement o f  the Law: Second, Contracts 2d, American Law Institute (1973) § 1; C f JW 
C a r t e r , DJ H a r l a n d , Contract Law in Australia, Butterworths (Sydney, 3rd ed 1996) at [101]. See 
also generally C Fr ie d , Contract as Promise, Harvard University Press (Massachusetts, 1981). The 
definition of contract as an enforceable promise or sets of promises is critically viewed by some 
lawyers as “not entirely satisfactory.” See Chitty on Contracts, Sweet & Maxwell (27th ed 1994) at 
[1-001].
GH T r e it e l , The Law o f  Contract, Sweet & Maxwell (London, 9th ed 1995) p 1.
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o f contract; contract law in Australia and finally a brief examination o f the theory o f 

“consideration" and its exceptions (a doctrine which on a number o f occasions is 

referred to in the thesis).

1A. The Medieval Law and History of Growth
[3.32] It was the King’s law that at the very beginning became common law and gave 

form to the English law o f contract. Accordingly the English law o f contract took shape 

from an action in the Royal Courts known as the action o f assumpsit. The old writs, as 

the origins o f contract, were actions for breach o f executory covenants. As stated by 

Glanvill and Bracton “private agreements” were occasionally protected by the King’s 

courts.154 The royal courts were a much more reliable refuge for important contracts 

than the local courts, because their verdicts were backed by the royal power.155 The 

earliest record o f a contract goes back to 1201,156 and this record served to initiate the 

“ final concord” , the agreement made before and with the endorsement o f a court. At 

the beginning, the writ was mainly concerned with the lease o f land, but by the early 

thirteenth century, they dealt with a variety o f other subjects. The scope o f existing 

covenants then expanded so as to include a variety o f transactions such as supplying 

goods, leases, borrowing or repaying money and providing services such as the building 

o f a house. The breaching party was summoned by the king’s court to show i f  there 

was any reason for his breach. I f  there was a verdict in favour o f the plaintiff, specific 

performance was invariably ordered, and damages were still regarded as a poor

For a study of the early common law of contract see generally, M a in e , Sir  H e n r y  Su m n e r , Ancient 
Law, Its Connection with Early History o f  Society and its Relation to M odern Ideas, John Murray 
(1861, reprinted in 1930), ch 9.

SJ STOLJAR, The Law o f  Quasi-Contract ( Sydney, 2nd ed, 1989), p3, note 1. See also, Cheshire & 
Fifoot’s, Law o f  contract, [sixth Australian ed J G Starke, NC Seddon. Ellinghaus], (Sydney, 1992), p 
4.

SJ Sto lja r , id, p 4.

Ibid.

TFT P l u c k n e t t , A Concise history o f  the Common Law, Butterworths (London, fifth ed, 1956) p 
613.

C F ifo o t , History and Sources o f  the Common Law: tort and contract, (London, 1949), pp 255-6.

Sir  F p o llo c k , F M a it l a n d , The History o f  English Law (Cambridge, 1898), vol 2, p 217.
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substitute for a specific remedy.160 Damages, however, became a normal remedy by the 

fifteenth century.

B. Development o f Contract Law in 13th-18th Centuries

1. Contract Under Seal (formal and informal contracts)
[3.33] In the thirteenth century agreements were enforceable regardless o f whether they 

were sealed or not. It was in the early fourteenth century that the formality o f sealing 

became imperative.161 162 163 164 165 Although the sealed instruments were highly valued, sealing a 

deed did not require a complicated procedure but rather could be done simply by 

impressing some personal mark on a blob o f wax. The seal in fact did not give any 

particular superiority to the covenant. Its only advantage was as proof o f 

authenticity. However, by the beginning o f the fifteenth century there was still no 

adequate remedy for a breach o f an informal covenant, such as the sale o f land, although 

the money paid was recoverable as a debt or through the process o f an oath. Since no 

remedy was provided by the common law courts, the litigants had to find alternative 

remedies. Finally the considerable demands o f litigants encouraged the chancellors to 

supplement the common law with the development o f equitable remedies. The new 

equitable remedies initially did not raise any issues with respect to contract law. In the 

fourteenth century the jurisdiction o f the common law courts generally included trespass 

(imisfeasance or misdoing, a tort in the modem sense), particularly those cases 

concerning breaches o f the royal peace. Around 1370, however, this jurisdiction 

came to include purely private cases including cases involving damages resulting from 

the defendant’s misconduct in informal contracts {nonfeasance)}65 Such cases came to

See chapter 10 of Statute of Wales (1284).

161 See, C FlFOOT, note 158 supra, pp 257-8, 262-3.

162 From Maitland’s point of view the enforceability of an agreement under seal would have been 
doubtful if its gratuitous nature was revealed See Pollock and Maitland , note 159 supra, p 213- 
14.

163 C heshire  &  F if o o t ’s , note 154 supra, p 6.

164 See JH Baker, SFC Milsom, Sources o f  English Legal History: Private law to 1750, Butterworths 
(London, 1986) 338-445. See also , SFC MlLSON, “Tresspass from Henry III to Edward III” parts I, 
II, and III, (1958) 74 LQR 195, 407 and 561 particularly at 585-590.

165 See eg, C FlFOOT, note 158 supra, ch 14.
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be called “ the action o f assumpsit.” 166 With the action in trespass a door was opened to 

enable the bringing o f an action in regard to an informal contract without production o f 

a deed. In the early sixteenth century there was a new development, in that any 

covenant could be sued upon in the form o f an action for breach o f promise. In the early 

seventeenth century this development was enhanced by the decision in Slade s167 case. 

In this case assumpsit became a general remedy in that it allowed a plaintiff to use that 

remedy instead o f debt su r contract (debt on the basis o f contract) which had always 

been available.

2. The Doctrine of Consideration
[3.34] Around the mid-sixteenth century, the doctrine o f consideration was introduced 

in the common law o f contract as a the basis for entering into a parol covenant168 and as 

a reason for taking action. The theory o f prom issory lia b ility  initially provided that in 

an assum psit, consideration (the value given in return for a promise) unexceptionally 

“must be to the benefit o f the defendant or charged to the plaintiff.” 169 * But in 1588 the 

idea was absorbed into the common law that the promisee’s detriment caused by his or 

her reliance upon the promise was also good consideration. In the seventeenth century 

it was settled that executory agreements were both binding and actionable. 

Accordingly, it was established that when a contemporaneous unperformed promise was 

relied upon as good consideration, it could not be withdrawn without the consent o f the 

other party. The common law o f contract in the seventeenth century also witnessed the 

extension o f assumpsit in quasi-contracts.

For precise survey see AWB SIMPSON, A History o f  the Common Law o f  Contract: the rise o f  the 
action o f  assumpsit, (Oxford, 1975), part II, ch. 1.

167 (1602) 76 ER 1072.

168 It is a well established rule in the common law that consideration is a prerequisite for the effectiveness 
of an informal and parol promise and not for a formal contract under seal. According to section 38 of 
the Conveyancing Act 1919 (NSW) an instrument will be deemed as sealed if it is signed, sealed and 
attested to by at least one witness who is not party to the deed.

1 AQ
See Coke’s argument in Stone v Wythipol (1588) Cro Eliz 126; 78 ER 383.

Quasi-contract is the defendant’s promise to pay his debt or the price of goods sold (common 
indebitatus counts). For an exhaustive study see generally RM JACKSON, The History o f  Quasi- 
Contract in English Law, (Holmes Beach, 1986); SJ STOUAR, note 154 supra.

170
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C. Developments in the 19th Century

[3.35] Before the Industrial Revolution, contract law was to some extent inadequate and 

unrefined. However, the extensive principles and structure o f the modem common law 

of contract were developed in the nineteenth century; therefore, this century is usually 

regarded as the classical age o f the English law o f contract. In the nineteenth century, 

various celebrated texts were published in England. In this century contract law inter 

alia witnessed the development o f three inter-related theories: first the theory o f will;
172second, the theory o f freedom o f contract; third, the general theory o f contract. 

These theories are discussed below.

1. The Theories of “Will” and “Freedom of Contract”

[3.36] In the late nineteenth century the expression o f the parties’ common intention by 

correspondence, was clearly recognised as the doctrine o f offer and acceptance.171 172 173 In 

another new elaboration o f contract law in the nineteenth century, an “intention to 

create legal re lations” was recognised as a prerequisite to a binding contract.174 175 176 This 

development was called “ consensus” or “will” theory. Based on this theory, the main 

task o f the common law courts was to give effect to what had been agreed upon by the 

parties, except in cases o f illegality, mistake or duress. This theory, however, was to
176some extent modified by the modem concept o f the doctrine o f the “ implied term.”

[3.37] The introduction o f the “principle o f will” played a significant role in the 

development o f the concept o f “ freedom o f contract” or “private autonomy” in the latter

171 Such as Chitty (1826), Addison (1847), Leak (1867), Pollock (1875) and Anson (1879).

172 JG Starke QC, NC Seddon, MP Ellinghaus, Cheshire and F ifo o t’s Law o f  Contract ,[6th 
Australian ed 1992] at [019]-[025].

173 See Adams v Lindsell (1818) 1 B & Aid 681; 106 ER 250. see also WR ANSON, Principle o f  the
English law o f  contract, (Oxford, 2nd ed 1923) p 15; DW Greig, JLR Davis , The Law o f  Contract,
The Law Book Co Ltd (NSW, 1987) pp 13-26; JG STARKE QC et al, id, at [020].

174 This doctrine was stressed in Carlill v Carbolic Smoke Ball Co [1892] 2 QB 484; [1893] 1 QB 256;
[1891-94] All ER Rep 127. and was accepted by House of Lords in Heilbut, Symons & Co v 
Buckleton [1913] AC 30; [1911-13] All ER 83. See also JG Starke QC et al, id, at [021].

175 See generally PS A tiyah , The Rise and Fall o f  Freedom  o f  Contract, Clarendon Press (1979).

176 It should be clarified that the concept of implied term has had a long history in law of assumpsit, for
example, as the basis of liability in indebitatus assumpsit and implied promise to pay the debt. See
eg, AW B Simpson, note 166 supra, pp 491-3, 509.
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• 177part o f the nineteenth century. The theory o f freedom o f contract was developed by 

the rejection o f all restrictions which were imposed on the contractual relations o f 

individuals by medieval law, these restrictions being regarded as “ evil” . However, 

afterward as a result o f the developing economy and the necessity o f ensuring the 

fairness o f a contract, particularly in consumer contracts, legislatures and also the courts

began to soften the harshness o f freedom o f contract with the enactment o f restrictive
180provisions and also the development o f the equitable doctrines.

2. General Theory of Contract

[3.38] There was no general theory o f contract in classical English contract law, which 

was limited to certain types o f contracts such as sale, hire and assurance. Similar to

early Islamic jurisprudence, the question was raised in the common law that “until the
181end o f the nineteenth century there was a law o f contracts and not a law o f contract.”

In the fourteenth century, the courts generally used to give a remedy on the basis o f 

trespass {misfeasance or tort in the modem sense), despite the fact that subsequent to 

the decision in Slade’s  case the common law courts more effectively started giving a 

remedy in actions with regard to “debt on the basis o f contract” {debt su r contract). 

Nonetheless, the contractual aspect o f actions was “reabsorbed into the mainstream o f 

‘tort’” Thus, until the late nineteenth century and the development o f the general 

theory o f contract in common law, tort was always regarded in this legal system as the 

“residual category o f civil liability” . Alongside the development o f the theory o f will, * 178 179

See DW GREIG, JLR Davis , note 173 supra, p 22.
178

See generally PS A tiyah , note 175 supra.
179 For example, Cohen has indicated that:

“ [I]n an ideally desirable system of law all obligation would arise only out of the will of the 
individual contracting freely, rests not only on the will theory of contract but also on the 
political doctrine that all restraint is evil and that the government is best which governs 
least.” See MR COHEN, “The Basis of Contract” (1933) 46 Harv LR 553 at 558.

See generally DW Greig, JLR Davis, note 173 supra, ch 2.

Air Great Lakes Pty Ltd & Others v K S  Easter (Holdings) Pty Ltd (1985) 2 NSWLR 309 at 335, per 
McHugh JA. See also JW Carter, DJ Harland , note 151 supra, at [106].

(1602) 76 ER 1072.

G GILMORE, The Death o f  Contract, Ohio State University Press (1995) p 95.
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the general theory o f contract was recognised by the common law. However, in the 

twentieth century, as a result o f the modem economy and increased complexity in the 

commercial relations o f the individual, the law started to tighten its control over the 

contractual relations o f individuals, softening the theory o f freedom o f contract as a 

social necessity. Such controls were more effectively applied to certain types o f 

contract such as sale, hire and hire-purchase contracts. This trend created doubt among 

the English lawyers such that in the “twentieth century . . .  it is no longer safe to assume
185that there is a law o f contract rather than o f contracts” .

D. Developments in the 20th Century

[3.391 Though contract law in the present century has not undergone the extensive 

reformulation that occurred in the last century, it has nevertheless witnessed the 

development o f a considerable body o f new mles. The doctrines o f fru stra tio n , and o f 

prom issory and equitable estoppel, although they had their roots in the nineteenth 

century, have become applicable in ways that were not even considered in the 

nineteenth century. Another significant change in the present century has been a general 

tendency toward advocating the theory o f freedom o f contract by a modification o f 

nineteenth century mles.

E. Contract Law in Australia.

[3.40] There is no argument that at the very beginning Australian contract law was 

derived from English law. Many o f the statutes relating to the law o f contract, such as 

statutes in relation to the sale o f goods, have been derived from English law. However, 

English case law is no longer binding on Australian judicial bodies. Therefore, the 

“Australian law o f contract” in its current form should be referred to as independent 

from English law. Relying on innovative decisions o f the High Court o f Australia,

AG Guest, A nson ’s Law o f  Contract, Clarendon Press (Oxford, 1984) p 17.

See [2.44],

See generally MP Ellinghaus, “An Australian Contract Law” (1989) 2 JC L  13.
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particularly in the last decade or so, some eminent scholars have indicated that 

Australian contract law has broken with English contract law.

F. Consideration the Main Basis o f Contractual Obligations

1. Concept

[3.41] In the common law, consideration has been traditionally defined as “ something 

o f value in the eye o f law” that the promisee pays in return for the advantage which

he or she is supposed to gain as a result o f the fulfilment o f the promise. Consideration 

is defined as “a reason for the enforcement o f a promise” ;* 189 190 “a reason for the 

recognition o f an obligation” 191 or, “the price for which the promise is bought” .192 193 

Consideration is either a benefit that the promisor receives from the promisee in return 

for a given value, or a detriment that the promisee sustains as a consequence o f relying 

on the promise. As indicated by the Supreme Court o f New South Wales in Beaton v 

M cD ivitt,194 195 the promisee must prove that the detriment has been caused by relying on 

the promise.

See generally Sir A nthony  MASON, “Australian Contract Law” (1988) 1 JC L  1. Cf J BEATSON; D 
FRIEDMANN, Good Faith and Fault in Contract Law, Clarendon Press (Oxford, 1995) p 3 (indicating 
that “ in the last 20 years, the gradual divergence of contract doctrine within the Commonwealth has 
been more apparent, with particularly significant developments in Australia.”)

189 Thomas v Thomas (1842) 2 QB 851 at 859, per Patteson J.

190 A tiyah , Consideration in Contract, Fundamental Restatement, (Canberra 1971) p 60. Atiyah’s 
definition is critically viewed by Professor Treitel as an analysis which “ [p]oints to a difficulty, but it 
does not solve any problems”. See GH Treitel, “Consideration: a Critical Analysis of Professor 
Atiyah’s Fundamental Restatement” (1976) 50 A U  439 at 449.

191 ATIYAH, Essay in Contract, (1990) p 183.
192 SIR F POLLOCK, Principles o f  Contract, (13th ed 1950) p 133; Cf Dunlop Pneumatic Tyre Co Ltd v 

Selfridge Ltd [ 1915] AC 847.

193 B arber v F ox  (1670) 2 Wms Saund 134 N(e); Tarding Development Co Ltd v Lapid Developments 
Ltd (1977) Lloyd’s Rep 67 at 75.

194 (1987) 13 NSWLR 162.

195 Id, at 181, per McHugh JA.
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2. Past Consideration

[3.42] The doctrine o f consideration requires a value in the eye o f the law to be given in 

return for a promise, so that what has already been done independently does not 

constitute good consideration for a subsequent promise.196 * * It is a general rule that 

consideration should co-exist with the promise. Hence, any past consideration is 

insufficient to support a subsequent promise. However, giving up an uncertain right 

which existed under the original contract may be good consideration. In the same 

way, a service rendered at the promisor’s request constitutes consideration for his or her 

consequent promise to pay.199 In some circumstances, such as an emergency, the 

request would be implied. Therefore, in such a case a non-requested service already 

rendered, amounted to good consideration.200

3. Consideration should Move from  Promisee

[3.43] It is a rule that the promisee can enforce a promise only i f  the consideration is 

provided by himself, or in other words if  he is not a stranger to the consideration. This 

rule originated very early in the history o f English common law and its applicability

D ent v Bennet (1839) 4 My. & Cr. 269; Eastwood v Kenyon (1840) 11 A & E 438; 113 ER 482.

Roscorla v Thomas [1842] 3 QB 234, 114 ER 496 indicates that the seller of a horse after 
completion of the sale process guaranteed that the horse was sound and free from vice. But the buyer 
(plaintiff) found that it was a vicious horse. The seller’s promise was held ineffective because of the 
fact that the past consideration did not amount to good consideration for the subsequent promise.

See eg, Bell v Lever Bros Ltd [1932] AC 1616.

See eg, Pao On v Lau Yiu Long [1980] AC 614.

See G G ilmore, The Death o f  Contract, Ohio State University Press (1995) p 83.

It was expressed in B arber v Fox (1670) 2 Wms. Saund. 134, 85 ER 867 that “the consideration to 
support an assumpsit must move from the plaintiff’. In the ancient case of Bourene v Mason & AT, 
1, Vent. 6, 86 ER 5 a person named Parrie was indebted to both the plaintiff and defendants on one 
hand , while a stranger was indebted to Parrie on the other. The defendants promised to pay the sum 
which Parrie owed to the plaintiff in consideration that he (Parrie) authorise the defendants to sue the 
stranger on his behalf to recover the due debt the stranger owed to Parrie. The defendants 
successfully recovered the amount of debt from the stranger but refused to fulfil their promise. The 
plaintiff commenced an action against the defendants and obtained a verdict. But on appeal the 
judgment was reversed on the ground that the plaintiff was a stranger to the consideration. It was cited 
in this case that someone promised to a physician that if he did a particular cure the promisor would 
pay a specific sum of money to him and also some other specific sum of money to his daughter. The 
desired cure was provided, but the physician’s daughter couldn’t enforce the promise because she was 
held to be a stranger to the consideration. See also Crow v R ogers (1726) 1 Stra 592, 93 ER 719.
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202remained intact in subsequent common law cases. The rule that consideration should 

move from the promisee does not necessarily mean that he should suffer detriment, 

because in some cases a benefit may be conferred by the promisee on the promisor 

without suffering any detriment. However, although movement o f the consideration 

from the promisee is necessary to satisfy the requirement o f consideration, it need not 

move to the promisor.204 * * For example, consideration might be provided by the 

promisee’s detriment in giving up his employment which does not confer any direct

benefit on the promisor. The requirement o f consideration would be also satisfied
206where a benefit is conferred on a third party upon the promisor’s request.

4. Adequacy o f Consideration

[3.44] Consideration would be regarded as effective when some value has been given 

by the promisee in return for the promise. It is a general rule that the common law does 

not concern itself with the adequacy o f consideration or the question o f whether the 

given value is equal to the advantage which is to be rendered by the fulfilment o f the 

promise.207 In the other words the unfairness, harshness, or one-sidedness o f an 

agreement does not itself affect its validity under common law. The common law is not 

concerned with the quantity and balance o f considerations given for each promise. The 

establishment o f this balance is up to the parties at the time o f the conclusion o f the 

agreement, and not for the courts at the time when enforcement is sought. When the 

parties soundly and without any factors o f imposition, duress, misrepresentation or

See eg, Coulls v B a got’s Executor and Trustee Co Ltd (1967) 119 CLR 460; Pollway Ltd v 
Abdollah [1974] 1 WLR493 497.

For example, in D e la B ere v Pearson Ltd [1908] 1 KB 208.

See Re Wyvern Developments Ltd [1974] 1 WLR 1097.

See Jones v Padavatton [1969] 1 WLR 628.

See eg, International Petroleum Refining Supply Ltd v Caleb Brett & Son Ltd [1980] 1 Lloyd’s 
Report 569 at 594 ( In such a case the promisor was indirectly benefited. He would be the original 
beneficiary if the third party was his agent or was a creditor whom the contracting party was owing 
to.)

Robertson v Robertson (1933) 6 MPR 370 at 389. See also Barba v Gas & F u el Corp o f  Victoria 
(1976) 136 CLR 120.

Bolton v Madden (1873) LR 9 QB 55 at 56. See also Barba v Gas & F u el Corp o f  Victoria (1976) 
136 CLR 120.
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fraud, enter into a contract with their eyes open, specific performance can not be resisted 

on the grounds o f inadequacy o f consideration,209 210 211 as nominal values can amount to 

effective consideration in the common law. For example, in Middle Bank &  T ru st Co 

Ltd  v Green the court gave effect to the contract under which a house which was 

valued at £40,000 was sold for £500.212 *

(i) Purpose of a Promisor of a Nominal Consideration.
[3.45] What is the promisor’ s purpose for making a promise in return for an inadequate 

consideration? Does he really have an expectation o f gaining a value equal to the object 

o f the promise? The answer would surely be no, particularly where he intentionally 

wants to be bound to the promise which gives a value to the promisee in exchange for a 

nominal consideration. What then is nominal consideration for? The answer is that in 

such a case the consideration seems to be a mere artificial token value to give a 

binding characteristic to the promise which would otherwise be regarded as an 

ineffective gratuitous promise under the law. It shows that, despite all criticisms,214 the

See eg, Collier v Brown (1788) 1 Cox C C 428, 29 ER 1234. Cf Barba v Gas & F uel Corp o f  
Victoria (1976) 136 CLR 120; Brady v Brady [1989] AC 755.

210 For example, in the early common law case of Sturlyn v Albany, (1587) Cro. Eliz. 67 showing a 
document to the promisor was held as an effective consideration. Similarly In Chappell & Co Ltd v 
Nestle Co Ltd, [1966] AC 87 within an advertisement the defendant promised to sell gramophone 
records in return for Is. 6d and three wrappers of their 6d. bars of chocolate. It was held that 3 
wrappers constituted part of consideration while they would have been actually thrown away by the 
promisor.

211 [1981] AC 513.

According to Middle Bank & Trust Co Ltd v G reen [1981] AC 513 in 1961 a father granted to his 
son the option to purchase a farm which he was farming as a tenant. The duration of the option was 
10 years. This option was not registered by the son though it had to be registered under the Land 
Charges Act 1925. In 1967 the father conveyed the farm which was said to be worth £40,000 to his 
wife (the defendant) for £500 in order to deprive his son of the unregistered option. When the son 
became aware of such a conveyance, he gave a notice exercising the option. He also commenced an 
action after his mother’s death against her executors. At trial, it was held that the unregistered option 
was void under section 13(2) of Land Charges Act 1925. It was also held that the mother was “a 
purchaser of a legal estate for money or money’s worth” . This judgment was reversed on appeal. On 
the second appeal the House of Lords upheld the trial judgment and specified that the unregistered 
option was not valid. On the other hand it was held that the mother was a purchaser for money and 
that the sale contract was supported by valuable consideration.

For example, consideration with the value of ten shillings for assignment of a debt in Turner v 
Forw ood  [1951] 1 All ER 746.

The opinion of Lord Mansfield was rejected by Lord Skinner L C B in the House of Lords in Rann v 
H ughes (1778) 4 Bro PC 27, 101 ER 1014.

213

214
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opinion o f English jurist, Lord Mansfield about consideration, seems to some extent 

plausible, at least concerning nominal consideration. He believes that consideration is 

no more than evidence that the promisor intended to be bound to his promise. He 

believes this because a want o f consideration would not be questioned in a deed, or a
215promise in an official document.

(ii) The Courts’ Position with Regard to Nominal Consideration
[3.46] The doctrine o f freedom o f contract in the common law necessitates that the 

contracting parties be free to determine the desired consideration in exchange for mutual 

promises. Accordingly, the courts will decree specific performance without making any 

inquiry into the adequacy or inadequacy o f consideration i f  both parties have equal 

bargaining power and are capable o f looking after their own interests.* 216 217 218 219 Nonetheless, as 

declared by Chief Justice Eyre: “ inadequacy is certainly a badge o f fraud but is in itself 

no solid ground o f relief’. Thus, in some cases, the nominal consideration may 

induce the common law courts to be more easily convinced that the promise has resulted 

from mistake, misrepresentation or fraud. In some cases, the inadequacy o f 

consideration can vitiate the validity o f a contract i f  such inadequacy indicates decisive
219evidence o f fraud or amounts to an unconscionable bargain.

Common law judges have not always been comfortable in giving effect to promises 

supported by nominal consideration. Some have declared the necessity for law reform 

through the legislature on this issue. For example, Lord Wilberforce despite the fact 

that he had been in the position o f giving effect to a promise supported by nominal 

consideration, described the difficulty as follows:

Pillans v Van M ierop (1765) 3 Burr 1663; 97 ER 1035 at 1038.

216 See eg, Mortlock v Buller (1804) 10 Ves 292, 32 ER 857 at 858.

217 Griffith v Spralley (2 Bro C C 179, n) cited in Mortlock v Buller (1804) 10 Ves 292, 32 ER 857 at 
858.

218 See eg, Rice v Cordon (1847) 11 Beav 265; Midland Bank & Trustee Co Ltd v G reen [ 1981] AC 
513.

219 As specified in Flem ing v Damon 7 Ves 30. See also unconscionable contracts under chapter four of 
the thesis.
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“To equate ‘nominal’ with ‘ inadequate’ or even ‘ grossly inadequate’
would embark the law upon inquiries which I cannot think were220contemplated by Parliament”

In time, judges developed exceptions to the general rule. In these cases, the courts often 

refused to order specific performance o f a promise when the inadequacy o f 

consideration was coupled with other factors which by themselves alone, were not 

necessarily regarded as fraud. For example in Falcke v Gray it was held that the 

inadequacy o f consideration was the result o f unequal bargaining power. Accordingly, 

the court refused to decree specific performance because the mere payment o f damages 

to the promisee was found to be adequate. The court argued that: “The general rule with 

regard to a hard bargain is that the Court will not decree specific performance, because 

specific performance is in the discretion o f the Court for the advancement o f justice.”* 221 222 223 

It was stated in Falcke v Gray that in the circumstances o f the case specific 

performance ought to be refused on the mere grounds o f inadequacy o f price i f  for no 

other reason.224 225 In addition, some early English cases treated the inadequacy o f
225consideration as a ground for refusal o f specific performance.

[3.47] Despite all the contradictory opinion, it may be concluded that:

a. the mere inadequacy o f consideration does not negate the validity, effect and 
contractual force o f a promise;

Midland Bank & Trustee Co Ltd v Green [ 1981] AC 513 at 532, per Lord Wilberforce.

221 (1859) 4 Drew 651; 62 ER 250. In this case the plaintiff, who was an expert and eminent in trade 
with 25 years experience, wanted to lease a furnished house belonging to the defendant. During the 
inspection of house, the plaintiff saw two Chinese vases belonging to defendant and offered to buy 
them for $40 which was agreed to and included in the lease contract. Mrs. Gray, who was unaware of 
the real value of Chinese vases, asked Mr. Watson, who was a dealer, to value the vases. When he 
saw the jars he was so much shuck with the beauty and worth of the jars that he offered the defendant 
a $200 cheque at once and took the jars away. The plaintiff commenced an action for specific 
performance. The court refused to decree specific performance.

222 Falcke v Gray 62 ER 250 at 253. In this case, reference was made to the statement of Lord Langdale 
in Wedgewood v Adams (1843) 6 Beav 600, who believed that a court will exercise the discretion of 
decreeing specific performance unless doing so is highly unreasonable in the circumstances of each 
particular case. See 62 ER 250 at 253.

223 (1859) 4 Drew. 651, 62 ER 250.

224 The court referred to the opinion of Lord Rosslyn in White v Damon (1802) 7 Ves 30, who believed 
that due to the simple ground of inadequacy in price specific performance could be refused. See 62 
ER 255.

225 See White v Damon, ibid, per Lord Rosslyn.
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b. The inadequacy o f consideration rarely and only in exceptional circumstances (or at
226least when it is coupled with other elements ) may be grounds for the refusal o f

227specific performance in equity;

c. When parties voluntarily and intentionally find themselves in a bargain consisting o f 
the exchange o f a valuable object for a nominal consideration, or make their 
promises m a deed under seal, even equity will refuse to help them. For example, 
in MacLauchlan v Soper229 a valuable object was conveyed for one dollar and the 
inadequacy o f the consideration did not vitiate the agreement.

5. Consideration should be Real

[3.48] The common law strongly emphasises that consideration should be o f “some 

value in the eyes o f the law” . Although the quantity and adequacy o f consideration is 

not a matter m question in reality it is open to scrutiny.

Promises which are made according to motive or mere desire or in return for love and
232affection are not treated as effective and binding under the common law because, as 

was said by Patteson J in Thomas v Thom as's, consideration is o f some value in the

eye o f the law and should move from the promisee, but motive and desire only move 

from the promisor. In the same way, it was held in W hite v Bluett234 that natural love 

and affection do not amount to consideration. " However, as was held by the Full * 235

See note 221 supra.

For a study of equity see generally S RAMADAN, Islamic Law: its Scope and Equity, PR Macmillan 
(London, 1961); LL Proksch, Discussion P aper on Equitable rules in Contracts fo r  the Sale o f  
Goods/Law  Reform Commission O f West Australia, Paper 8 9  (Perth, 1995).

Jefferys v Jefferys (1841) Cr. & Ph. 138 

(1965) 50 MPR 339 (PE ISC).

See [3.44]-[3.47].

See the opinion of Patteson J In Thomas v Thomas [1842] 2 . QB 851, at 859

B ret v J S  (1600) Cr. Eliz, 755; Tweddle v Atkinson (1861) 1 B&S 393; 121 ER 762 at 764.

[1842] 2 QB 851 at 859.

(1853) 23 LJ Ex 36; 2 W R 75.
235 In White v Bluett (1853) 23 LJ Ex 36 an amount of money was lent to the defendant by his father in 

a promissory note. Afterwards, he complained to his father that he had not received as much money 
or the same advantage that his brothers or sisters had received. It was agreed by the father and his son 
that the son would refrain from making such a complaint, and that the father, in consideration of 
doing justice and also natural love and affection, would discharge the son from all liability for the 
loan. It was said that the father in his life time was satisfied with his son’s lack of complaint and 
discharged such an aforementioned liability. After the father’s death, the plaintiff began an action to 
invalidate the said agreement. It was held that the promise not to complain was not consideration so
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Court o f the Supreme Court o f Victoria in the early Australian case o f Dunton v 

Dunton a promisee’s undertaking to show love and affection, or not to complain, is 

an effective consideration i f  it moves from the promisee.

(i) Forbearance to Sue
[3.49] A  creditor’s promise to forbear from suing on a valid claim is recognised as real 

consideration for a debtor’s promise to pay an extra amount o f money in addition to the 

original debt, and its normal interest or to provide additional secunty for payment. 

The creditor’s detriment arising from the moneys being overdue is regarded as 

consideration. The promise to forbear from commencing a legal action concerning a 

valid claim is regarded as good consideration in common law. When the duration o f 

forbearance is not specified in such an agreement the common law implied that the 

duration be for a reasonable time. However such an agreement appears to be void under 

Islamic jurisprudence due to its uncertainty.

The debtor’s promise to give more security for a payment due does not necessarily mean 

that a counter - promise o f forbearance is implied.240 The issue is the same under 

Islamic jurisprudence, because the offer and acceptance are in fact the creation o f a new 

legal structure, so the existence o f such a counter promise can not be presumed or 

implied but should be expressly created.

(ii) Existing Duty
[3.50] From very early in the history o f the common law, the question has been whether 

or not performing or a promise to perform, the existing duty sanctioned by the law

that the agreement was void. In this case it was argued that the defendant was entitled to an equal 
distribution of the father’s properties and that the other children had no right to complain against his 
father who might distribute his properties in whatever way he might desire. It was held by Pollock 
CB (at 37) that the forbearance of son from doing what he had no right to do could not amount to 
consideration. On the other hand, relying on H aihg V Brooks (1839) 10 Ad & E 309, Parke B 
conversely argued that the agreement was binding.

(1892) 18 VLR 114.

Cf Larkin v Girvan (1940) 40 SR (NSW) 360.

Wade v Simeon (1846) 2 CB 548, 567; Crowther v P arrer [1850] 15 QB 677.

See [3.22].

Miles v New Zealand Alford Estate Co [1886] 32 ChD 267 at 285, Per Cotton LJ.
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constitutes good consideration for a promise made by a person who is firmly entitled to 

the object o f the duty in question. The existing duty can be the public duty o f a public 

officer or the personal duty o f a contracting party created by a contract. Two different 

answers have been given. Each seems to both be in relation to a particular existing duty 

and particular circumstances.

According to one approach, when A  is already bound to perform a specific duty, his 

performance, or promise to perform that duty cannot be regarded as a legal detriment to 

himself or a legal benefit241 to B who is already entitled to the performance in question. 

Therefore, the promise to pay or give some concession in return for the performance o f 

an existing duty is regarded as ineffective242 because o f the lack o f consideration. On 

the other hand the performance o f some particular duty imposed by law clearly has been 

treated as good consideration.243

The capability o f existing duties as being good consideration for any promise depends 

on their characteristics, which are examined under the following four categories: duties 

sanctioned by imperative law; duties sanctioned by non-imperative law; contractual 

obligations; and the payment o f an existing debt. Each o f these four categories will be 

briefly examined below.

a. Duties Sanctioned by Imperative Law
[3.51] It has been firmly adopted by the English courts that the performance of, or a 

promise to perform, duties imposed by imperative rules is not good consideration. 

Hence a promise to pay money or to give any concession, would be unenforceable, even 

though the performance in question may be o f great value to the promisee. For 

example, in W illis  v Peckham244, the plaintiff attended on subpoena as a witness in a

See FMB Reynolds, GH Treitel, “Consideration for the Modification of Contracts” (1965) 7 
Malaya L Rev 1 at 4-9; See also generally VA  AlVAZIAN, MJ TREBILCOCK, M PENNY, “The Law of 
Contract Modifications: the Uncertain Quest for a Bench Mark of Enforceability” (1984) 22 Osgoode 
Hall U  173.

For example, see M orris v Burdett (1808) 1 Camp 218.

See the opinion of Lord Denning in the following two cases: Ward v Byham [1956] 1 WLR 496 at 
498; Williams v Williams [1957] 1 WLR 148, 151.

(1820) 1 B&B 515; 129 ER at 821; See also Collins v Godefroy (1831) 1 B & Ad 950.
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trial in which the defendant was involved as a plaintiff. He was promised to be paid for 

the loss o f his time by Peckham. He attended at the trial and gave evidence. Peckham 

succeeded in the trial, but refused to make any payment to the plaintiff for the loss o f his 

time. It was held that, contrary to all other practices in which the payment for loss o f 

time might be allowed, when attendance as a witness was a public duty, only expenses 

were recoverable. It was emphasised that the express promise to pay for the loss o f time 

was without consideration. It is a w ell established precedent in the common law courts 

that they do not give effect to a promise to pay money to a public officer in return for 

doing his public duty. Despite the flexibility o f the modem common law with regard to 

existing duty,243 * 245 it remains part o f the common law that the performance o f a public 

duty imposed by the [imperative] provisions o f a statute does not constitute 

consideration for a promise to pay money by a citizen who, according to law, is entitled 

to be freely protected by performance o f the relevant public duty.246 In this way, a 

promise to forbear from committing criminal offences is not good consideration for a 

promise to pay.247 * However, a promise to pay a reward for information which leads to 

the arrest o f a criminal, in some cases, has been held to be enforceable even if  

reporting information is a duty under the law.249 250 251 * However, this is only tme i f  public
250policy is not undermined by such a promise,

b. Duty Sanctioned by non-imperative law.
[3.52] A  promise contrasting with the non-imperative rules may be regarded as

251 252effective i f  it is not violable on other grounds. In Ward v Byham a father

243 See [3.51], [3.53], [3.55].

246 Cf Woolwich Equitable B  S  v IRC [1993] AC 70; JG STARKE QC et al, note 172 supra, at [230].

247 See eg, Brown v Brine (1875) L R 1 Ex D 5.

248 Skeys v D PP  [1962] AC 528. Such a promise has been held enforceable even by a public officer.
For example, see Smith v M oore (1845) 1 CB 438; Bent v Wakefield & Barnsley Union Bank (1878)
4 CPD 1.

249 Before 1968, reporting information leading to the arrest of criminals was a duty in England. This 
duty was removed by the Criminal Law Act 1967 (UK) s 5(1). Similarly, in all jurisdictions of 
Australia except New South Wales and South Australia the offence of failing to uncover a serious 
crime has been abolished. See JG Starke QC et al, note 172 supra, at [231].

250 For example, in Maryland Casualty Co v Matthew (1962) 209 F Supp 822, a similar claim of a 
detective was rejected on the grounds of public policy.

251 See public policy in ch 6 of the thesis.
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promised to pay £1 a week to his child’s mother in return for her promise to look after 

the child. In this case Lord Denning said: “ [t]he mother in looking after the child is 

doing what she is legally bound to do. Even so, I think that there was sufficient 

consideration to support the promise.” Then he added: “ I have always thought that a 

promise to perform an existing duty, or the performance o f it, should be regarded as 

good consideration” . The factual benefit to the promisor (father) who would otherwise 

be making payments to his neighbour was mentioned as the basis o f this consideration. 

The decision o f Ward v Byham was applied in Australian case o f Popiw v 

Po p iw * 254 255 256 257

[3.53] Lord Denning’s opinion that the performance o f an existing duty is good
255consideration has been supported by some modem judicial precedence and 

authorities. This support is based on the reasoning that the performance o f an existing 

duty can give a factual benefit to the promisor and avoid his “disbenefit” which might 

have resulted from the promisee’s non-performance. It appears that the opinion o f Lord 

Denning has been directed at duties imposed by non-imperative provisions o f the law, 

and not duties sanctioned by those provisions o f the law which relate to public
r  257policy.

[1956] 1 WLR 496. In this case, the parties were parents of an illegitimate girl. They were living 
together and unmarried for about five years, until the father turned the mother out, and put the 
daughter into his neighbour’s care in return for £1 a week. Subsequently he wrote to the mother 
offering her the payment of £1 a week, subject to the child being well looked after and happy. It was 
also stipulated that the child would be allowed to decide whether or not she would have to stay with 
her mother. The mother took the girl and did her best in maintaining the girl. After a few months the 
mother married and the child joined her mother according to her own choice. The father discontinued 
the maintenance payments. The mother began an action for enforcing the agreement. It was held that 
although the mother was bound to maintain her illegitimate child under the National Assistance Act 
1948, her maintenance was good consideration for the father’s promise to pay £1 a week.

[1956] 1 WLR 496.

254 [1959] VR 197.

255 See eg, Williams v Roffey Bros & Nicholls Ltd [1991] 1 QB 1.

256 See A Phang , “Consideration at the Crossroads” (1991) 107 LQR 21. See also Chitty on Contracts, 
note 151 supra, at [3-046],

257 ,. .The answer to this question that whether or not performance of existing duties imposed by law 
constitutes consideration is a controversial and problematic matter in the common law. This is so 
because the position of this legal system regarding the issue has been subject to considerable variation
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c. Contractual Obligations
[3.54] According to a dominant stream o f opinion in English common law (mainly 

early) a promise to perform, or performance of, a particular contractual duty is not good 

consideration for the covenantor’s promise to make extra payments or make some 

concession.258 259 260 261 In Swain v West (Butchers) L td 159 it was held that performance o f a duty 

under an employment contract was not good consideration for the employer’s promise 

not to dismiss the employee. A  similar decision to that made in Swain v West

(Butchers) Ltd  was St ilk  v M yrick. It was held in Hunter &  Another v Bradford
261Property T ru st Ltd  that (Lord Denning dissenting) where a party refused to carry out

within the last century. A full examination of the issue is therefore beyond the scope of the thesis and 
reference is made to DW Greig, JLR Davis, note 173 supra, pp 98-118.

258 Harris v Watson (1791) Peake 72; Swain v West (Butchers) Ltd [1936] 1 All ER 224.
259 [1936] 1 All ER 224. The plaintiff was bound under an employment contract to report all information 

relating to the dishonesty of other personnel. During the course of his work, he became aware of a 
manager’s dishonesty. He was promised that if he reported this information he would not be 
dismissed He reported the information but he was dismissed The promise of the employer not to 
dismiss the plaintiff was held to be ineffective because his act of reporting was an existing duty under 
the employment contract and did not constitute consideration.

The cases cited as authority in this case were mainly related to a contract for carriage of goods by sea. 
In the cited cases the promise of the captain of extra payment for doing extra work was regarded as 
ineffective and not supported by consideration. See Harris v Watson (1791) Peake 102; 170 ER 94; 
Arthur Julian Harris v Robert Carter & Robert Brook (1854) 3 E & B 559; 118 ER 1251; Harrison 
v D odd (1914) 11 LT48.

260 (1809) 6 Esp 129. In this case, the captain of a ship was faced with insufficient personnel because 
some of the sailors deserted The captain promised to divide the wages of the deserted sailors amongst 
the remaining sailors if they would continue to work. The sailors’ claim for extra wages was rejected 
by the court on two grounds. First, on the grounds of public policy, to prevent the parties from being 
encouraged to refuse fulfilment of their contractual obligation if they are not promised extra payment. 
It was stated in this case that even if there was no duress for a new promise, it would be regarded as 
unfairly obtained and “unhelpful because it would render the law uncertain”. (See the opinion of Lord 
Scarman in Pao On v Lau Yiu Long [1980] AC 614 at 632). Second, on the grounds of a lack of 
consideration due to the absence of a legal detriment or benefit, because the promisee was already 
bound to perform the work.

See also North Ocean Shipping Co Ltd v Hyundai Construction Co Ltd (the Atlantic Baron - Yard) 
[1979] QB 705, 712 in which money paid in return for performance of an existing contractual duty 
was held recoverable.

261 (1970) SLT 173. the plaintiffs (two sisters) reached an agreement with the defendant (a trust 
company) authorising it to sell certain heritable properties and in return pay them £8500 plus one half 
of the profit (if any) after paying certain debts of the plaintiffs. A minute was accordingly signed by 
both parties which intended to give effect to the previously reached agreement. The written 
agreement provided one-half of the net proceeds of the sale without deduction of debt or £8500 to be 
paid to the sisters. Before the sale, the defendant refused to allow the process of sale to continue until 
the sisters rectified the minute of agreement. After a long discussion, a second agreement was signed 
According to this new agreement one-half of the net sale proceeds would be given to the sisters, but
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his or her contractual obligation until the other party made a further promise giving a 

concession, and that party did so, it was not a compromise, but a gratuitous promise 

made under pressure. The existing duty rule has been accepted in Australian contract 

law. For example in La rk in  v Girvan Jordan CJ observed that in cases where 

consideration has been furnished by both parties, it should be considered that “ [t]he 

promise sought to be enforced is found to be a promise to do something which the 

promisor is already bound to do by a prior enforceable contract with the promisee” .263

The existing duty rule would be applied where the new promise to pay extra money for

performance o f contractual duty is not treated as an amendment or modification o f the

contract.264 Such a modification o f the contract would be more acceptable where under

circumstances not anticipated by the parties at the time o f the contract, additional

payment in return for the performance o f existing contractual duties is fair and

equitable. In the modem law o f this century, some legal and economic arguments
266have been made in support o f the modification o f a contract.

[3.55] However, in W illiam s v Ro ffe y267 it was held by the English Court o f Appeal 

that where performance o f the duty gives the promisor “ factual benefits” or leads him or 

her to avoid “disbenefit” , the existing duty mle will not be applied. Although this case 

did not explicitly abolish the application o f the existing duty ru le , it created a precedent 

on the basis o f which the applicability o f this mle was shaken. The decision o f W illiam s 

v Ro ffe y which has attracted much discussion, has so far not been rejected and has

payment of a debt and sum of £8500 would be treated as sale expenses. In an action, the sisters 
claimed that the second agreement was a gratuitous promise made and executed under pressure.

(1940) 40 SR(NSW) 365.

Id, at 368.

For example, see the particular circumstances in Harley v Ponsonby (1857) 7 E & B 872; Palace 
Shipping Co v Caine (1907) AC 386.

American Restatement o f  Contract, ( 2nd Ed 1981) Section 89.

See eg, BF B rody , “Performance of Pre-Existing Contractual Duty as Consideration” (1975) 52 
D enver L J  433 at 456-66 (which is concerned with the exceptions to existing duty rule); TJ MURIS, 
“Opportunistic Behaviour and the Law of Contract” (1981) 65 Minn LR 521 at 532-41.

[1991] 1 QB 1.

[1991] 1 QB 1.

See eg, JW CARTER, A  Phang , J Poole, “Reaction to Williams v Roffey” (1995) 8 JC L  248; A 
Phang , “Consideration at the Crossroads” (1991) 107 LQR 21.
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been upheld in the Supreme Court o f New South Wales by Santow J in the recent case 

o f Musumeci v Winadell Pty Ltd. Such an explicit change in the application o f the 

existing duty rule is consistent with the common law’s trend to lift its restrictions from 

the contractual relations o f individuals, which is regarded by this thesis as being to some
271extent in favour o f the theory o f freedom o f contract.

d. Paym ent of Existing Debt

[3.56] According to a rule established in the seventeenth century, a promise made by 

the debtor to pay or to only partly pay a debt, by no means constituted consideration for 

the creditor’s promise to accept a lesser amount to discharge the debtor from the whole 

debt. It was specified in P in n e l’s  case that “the payment o f [a] lesser sum on the 

day . . . can not be satisfaction for the whole”274 unless it is an “accord” based on the 

creditor’ s satisfaction. A  general rule was set out by the House o f Lords in Foakes v 

Beer that “payment o f [a] lesser sum on the day in satisfaction o f a greater sum 

cannot be any satisfaction for the whole” unless there is a deed between the parties 

which is binding regardless o f any consideration. The applicability o f this rule 

continues in the common law in order to protect creditors against debtors as debtors 

would no doubt prefer to refuse to give full payment o f a debt in order to use the 

technical advantage o f non-payment, and putting the creditor under pressure to accept a
276lesser amount in full satisfaction.

[3.57] However, this rule has been, to a great extent modified ( i f  not completely 

abolished), under the modem common law. Section 187 (1) o f the Australian

(1994) 34 NSWLR 723.

See [1.09].

P in nel’s Case (1602) 5 Co Rep 117a; 77 ER 237. (This judgment was followed in: Foakes v B eer  
(1884) 9 App Cas. 605; Bidder v Bridges (1887) 37 ChD 413).

(1602) 5 Co Rep 117a; 77 ER 237.

(1884) 9 App Cas 605.

See eg, D  & C  Building Ltd v Rees [1966] 2 QB 617. In this case the defendant owed £482 to a 
building company. The plaintiff, who was in a bad financial situation, demanded payment. The 
defendant’s wife, who was acting on behalf of her husband, knowing the builders’ situation, offered 
payment of £300 in full settlement. The offer was accepted. It was held that despite the agreement, 
the builders were entitled to the balance.
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Bankruptcy Act 1966 (Cth) clearly endorses the validity o f an agreement between a 

creditor and a debtor to pay a lesser amount in full satisfaction o f a debt. Australian 

judicial precedents also uphold such modifications. For example, in In  the Estate o f 

Whitehead, the court went so far as to suggest that “ compositions with creditors may 

be valid despite the absence o f consideration or despite the inability to perceive
278consideration moving from the debtor” .

G. Exceptions to Doctrine o f Consideration

1. C o n tract U nder Seal

[3.58] From the very beginning o f the doctrine o f consideration in the seventeenth 

century, it was specified that in contracts under seal there is no need for 

consideration. The reason for this exemption is not explicitly illustrated in the 

common law. It has been suggested that the seriousness o f the contracting parties and 

their intention in creating a binding agreement could be the main reason for such an 

exception.* 278 279 280 281 282 This suggestion is not totally applicable and exclusive, because, as was 

argued in P illa n s v Van M ir op, the parties’ readiness, willingness and intention to

create a binding agreement could be undoubtedly furnished by other means, such as 

putting the agreement into writing. The argument that written contracts, rather than 

contracts under seal, were effective merely because they were in writing, was firmly 

rejected in the 18th century in Rann v Hughes. Furthermore, lack o f consideration 

could vitiate the agreements which are not under seal, despite the fact that the parties 

firmly intended to be bound to their written agreement. On the other hand, in addition 

to the proof o f consideration, there should be the parties’ sound mutual intention to

1 (1986) 44 SASR 402.

278 Id, at 406. Cf Coulls v B a got’s Executor and Trustee Co Ltd (1967) 119 CLR 460.
279 For example, in P innel’s Case (1602) 5 Co Rep 117a, where the necessity of consideration was 

strongly emphasised and the payment of a lesser amount was not reckoned as satisfaction for 
discharge the whole debt, the agreement under seal was specifically exempted from the requirement 
of consideration.

280 This suggestion seems to be rooted in the opinion of Lord Mansfield in Pillons v Van M ierop (1756) 
3 Burr 1663 (who refused to recognise consideration as a valid criterion of a binding contract, but as 
evidence for ascertaining the intention to be bound to obligations.)

281 (1756) 3 Burr 1663.

282 (1778) 3 Burr 1663.
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283create a binding agreement. Nevertheless, according to an aspect o f the “estoppel ” 

doctrine, when a party executes a deed, he is estopped from alleging that the obligations 

contained in the deed are not intended. However, because o f the fact that all 

documents under seal are not necessarily deeds, the mere affixation o f a seal to 

documents does not negate the need to show the intention o f the parties in being bound 

to their agreement. It was argued by Dysart J., The Canadian Supreme Court Judge in 

Maguire v Northland D rug  Co, that the necessity for consideration is not dispensed
287with by the affixation o f a seal to a written agreement.

[3.59] The above opinion, based on principles o f equity, seems inconsistent with the 

common law position which generally gives effect to contracts under seal. Therefore, 

the opinion o f the two aforementioned judges was consequently the subject o f criticism 

and considered to be an opinion no longer valid, but the result o f a misconception and 

confusion over the requirement o f sealing. On the other hand, the criticised opinion 

in other cases has been regarded as justified, and more in conformity with reality.

[3.60] It is submitted that the courts’ hesitation to decree specific performance o f 

gratuitous contracts under seal, whose gratuitousness is specified in the deed, seems to 

be plausible in equity. To support this view it may be argued that any claim by either o f 

the contracting parties or a third party, regarding the lack o f consideration would never 

be heard or even questioned by the common law courts, i f  the gratuity is not specified in * 284 285 286 287 288 289

3 For example, in Jones v Padvatton [1969] 1 WLR 328 the Court of Appeal held that although good 
consideration had been given, it could not be shown that the parties intended to enter into a binding 
contract.

284 See [3.61]-[3.63].

285 See for example, RVM orton (1873) L R 2 CCR 22 at 27.

286 (1935) SCR 412 (SCC) at 415.

287 This argument was supported by Egbert J of the Alberta Supreme Court in Chilliback v Pawliuk 
(1956) 17 W W R 534 (Alta SC) at 540 who argued:

“ [t]he mere presence of a seal cannot “import” consideration or raise an irrefutable 
presumption of consideration which did not in fact exist. The court, in the exercise of its 
equitable jurisdiction may look at the true bargain between the parties and refuse to 
enforce an otherwise unenforceable agreement, merely because it is under seal” .

288 SJ HELMAN, “ Contract under Seal” (1956) 34 Can B ar Rev 873 at 874.
289 AB W eston, “Contracts under Seal- Enforceability- Necessity of Consideration” (1956) 34 Can B ar  

Rev 453.
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a contract under seal. Otherwise, equity may step in and hinder specific 

performance.290 291 * 293

2. Promissory Estoppel

(i). C oncept and H istory
[3.61] In particular circumstances a promise may be enforceable based on the doctrine 

o f “p rom issory estoppeF, even though there may be no consideration in the strict sense 

to support the promise. Thus, promissory estoppel is regarded as an exception to the 

doctrine o f consideration. The doctrine o f estoppel which was established in the early 

common law can be traced from the seventeenth century through a variety o f judgments 

m the courts o f equity. However, it has been stated that the modem concept o f this 

doctrine originated in the leading case o f Hughes v Metro Railw ay Co. According to 

the strict old rule o f the common law, a contract under seal could not be varied by a 

parol agreement.294 Furthermore, apart from the formality o f a contract variation, the 

promise not to enforce contractual rights would be regarded as ineffective at common

Cf Chitty on Contracts, note 151 supra, at [3-018].

291 See generally GHL Fridman , “Promissory Estoppel” (1957) 35 Can B ar Rev 279; See also D 
JACKSON, “Estoppel as a Sword” (1968) 81 LQR 84, 223; KCT SUTTON, Consideration 
Reconsidered, University of Queensland Press (1974) part II & III; THOMPSON, “From 
Representation to Expectation: Estoppel as Cause of Action” [1983] C L J  257. See also generally JW 
Carter, “Contract, Restitution and Promissory Estoppel” (1989) 12 UNSW LJ 30; A ngel, Justice D 
N, “Some Reflections on Privity, Consideration, Estoppel and Good Faith” (1992) 66 A U  484.

GHL Fridman , “Promissory Estoppel” (1957) 35 Can B ar Rev 279 at 291-2.
293 (1877) 2 AC 439 (HL). In this case, the appellant as landlord gave the tenant (respondent) a notice 

indicating that the premises should be repaired within six months. Meanwhile, he started negotiations 
with the respondent, through his agent, to buy possession of the premises for a period of ninety nine 
years. Negotiations broke down, and subsequently the tenant declared his readiness for commencing 
the repair. Other correspondence were exchanged between the parties until the six months had 
expired. The landlord commenced an action to forfeit the lease on the grounds of non-fulfilment of 
the repair notice. Lord Cairns stated in this case (at 448) that a court of equity would in principle 
consider the fact that when contracting parties negotiate of their own accord, it creates an expectation 
that one party “ [s]uppose that the strict rights arising under the contract will not be enforced, or will 
be kept in suspense, or held in abeyance, the person who otherwise might have enforced those rights 
will not be allowed to enforce them where it would be inequitable having regard to the dealing which 
have thus take place between the parties” .

294
See the decision of Lord Denning in the High Tree Case [1947] K B 130 at 133.
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law for lack o f consideration. However, the doctrine called “promissory estoppel” ,295 * 297 *
296based in equity, stepped in and gave effect to such variations.

297[3.62] The principle stated in the Hughes case regarding promissory estoppel was 

more clearly demonstrated in the High Trees case. It was held in the latter that when 

in pursuance o f a binding agreement “one party makes a promise to the other which he 

knows will be acted on and which is in fact acted on by the promisee, the court will treat 

the promise as binding on the promisor to the extent that it will not allow him to act 

inconsistently with it even though the promise may not be supported by consideration in 

the strict sense . . .”299 According to the rigid rules o f the common law, a contract under 

seal could not be varied by written agreement but only by an agreement under seal. It 

was stated in this case that when the pleading o f a defendant regarding the occurrence o f 

a variation in contract fails due to such common law rules, the defendant could rely on 

the estoppel doctrine. Hence he could say that the promisor is estopped from claiming 

any rent more than £1250 a year.

[3.63] Dixon J o f the High Court o f Australia explained in Thompson v Palm er300 that 

the philosophy o f promissory estoppel “ is to prevent an unjust departure by one person 

from an assumption adopted by another as the basis o f some act or omission which,

295 This doctrine has been sometimes called “Equitable Estoppel” . However, it appears to be accepted 
that the doctrine should be called “Promissory Estoppel” , because Equitable Estoppel includes both 
Promissory Estoppel and Proprietary Estoppel. See generally: JG STARKE QC et al, note 172 supra, at 
[248]; See also PJ HOCKER , PG HEFFEY, Contract: Commentary and Materials, Law Book Co 
(Sydney, 7th ed , 1994) p 219ff for classification of Estoppel in detail.

It was illustrated in United Scientific Hldgs v Burnley Borough Council, [1978] AC 904 (H.L) that 
there was no real distinction between equitable and common law promissory estoppel, which is in fact 
the offspring of Equity, and is now enshrined as part of the common law.

297 (1877) 2 AC 439.
7QQ

Central Property Trust Ltd v High Tree House Ltd, [1947] KB 130. In this case, in September 1937, 
according to a contract under seal, a block of flats was let to the defendant for a term of 99 years for 
£2500 a year. In early 1940, due to the prevailing conditions of war, only a few flats of that block 
were let. It was understood by both parties that the defendant would be unable to pay the whole rent 
for the flats. In January 1940, subsequent to further negotiations, the landlord (plaintiff) by a written 
letter reduced the rent from £2500 to £1250 to be effective from the beginning of the term. By the 
beginning of 1945 the situation became quite normal and all the flats were let. The plaintiff claimed 
that the rent was payable at the rate of £2500 a year. It was held that the promisor was estopped from 
claiming any rent more than £1250 a year.

299 [1947] KB 130 at 130.

300 (1933) 49 CLR 507.
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unless the assumption be adhered to, would operate to that other’s detriment” .301 The 

applicability o f “promissory estoppel” has remained intact in Australia, but according to 

a recent decision o f the High Court o f Australia, it is not regarded as an independent 

doctrine but as a key component o f the general equitable doctrine o f 

“unconscionability” .302

(ii) C onditions for E ffect o f  D octrine
[3.64] Any promise, the enforcement o f which is sought by way o f promissory 

estoppel, should be “ certain” and “ intended” to be binding. The promise, assurance or 

representation in the nature o f a true303 promise304 * indicating that the strict contractual 

rights will not consequently be insisted upon by the promisor against the promisee 

should also be a clear, unambiguous and unequivocal. As indicated by Dixon J in 

Thompson v Palm er306 * * promissory estoppel will be applied i f  the promisee’ s reliance 

on the promise creates an assumption which leads to his or her detriment i f  the promise 

is violated. The doctrine o f promissory estoppel gives effect to a promise i f  it is capable 

o f binding i f  it had been supported by consideration. Since the strict rights o f each 

party are effectively established under the contract, any restriction or waiving o f these 

rights should be proved. Thus, mere inactivity or silence or delay, however

301 Id, at 547.

See Commonwealth o f  Australia v Verwayen (1990) 170 CLR 349 at 410.

It was held by Court of Appeal in D & C  Builders Ltd v Rees [1966] 2 QB 617 that where the 
promise not to enforce a legal right was made under duress, or under financial pressure, promissory 
estoppel would not be applied.

Collin v Duke o f  WestMinster [1985] QB 581,595.

Spence v Shell (1980) 256 E G 55 at 63.

(1933) 49 CLR 507.

China - Pacific SA v The F o o d  Crop o f  India (the Winson) [1980] 2 Lloyd’s Rep 213 at 222.

For example, in Allied M arine Transport v Nale do Rio D oce Navegaccao SA (the Leonidas D ) 
[1985] 1 WLR 925 at 937 it was stated that: “ [i]t is difficult to imagine how silence and inaction can 
be anything but equivocal.”

It is a general rule at common law that silence does not amount to acceptance even if the offeree is 
willing to accept it or even if it is specified in the offer that silence would be regarded as acceptance. 
For example, see Feldhouse v Bindley (1862) 11 CB (N S) 869, (1963) 1 NR 401. However, in an 
exceptional case and under a particular circumstances such as where there is a long term of 
transactions between the parties, silence may amount to acceptance. See eg, Alexander Hamilton 
Institute V Jo nes (1924) 23 111 App 444; Cole McIntyre Norfleet Co v Holloway (1919) 141 Term 
679; 214 SW 87.
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lengthy,309 and the covenantor’s failure to ask for performance310 311 312 313 on the one hand, and 

his vague, ambiguous and uncertain statement on the other, will not give rise to 

promissory estoppel. Such a promise must be made seriously and with the intention
312 313o f being bound. For proof o f such an intention an objective test should be applied.

In the cases subsequent to High Trees, the presumption was that the words o f Lord 

Denning may have illustrated that promissory estoppel affects only existing contractual 

rights, and that it does not produce a new covenant out o f such a “promise” or 

“representation” . Thus, in numerous cases, promissory estoppel applied only to 

promises which waive, restrict or withhold contractual rights in the absence o f fresh 

consideration, rather than to an independent promise, where the essential prerequisite o f 

consideration is lacking.314 315 However, the High Court o f Australia in Waltons Stores 

(Interstate) Ltd  v Maher awarded damages by reliance on promissory estoppel where 

no pre-contractual relation existed. Although the High Court followed this decision in 

two other cases,316 these decisions “by no means settled the law on these matters” .317 318

IV  GENERAL CONCLUSION AND COMPARISON

[3.65] Contract law under Islamic Jurisprudence is mainly based on theoretically
318unchangeable principles and authorities o f the Book and the Tradition. Therefore, the 

doctrines and principles o f the Islamic law o f contract, and particularly those that are

In Amherst v Jam es Walker Goldmith & Silversmith Ltd [1983] Ch 305 at 315 it was held that delay 
regardless of its length did not destroy contractual rights.

3,0 It was held in Collin v Duke o f  Westminister [1985] QB 581 that failure to prosecute a claim did not 
amount to a promise indicating its abandonment.

311 China - Pasific SA v The F oo d  Crop o f  India (the Winson) [1980] 2 Lloyd’s Rep 213 at 222.

312 Combe v Combe [1951] 2 KB 215 at 225.

313 See DENNING, “Recent Developments in the Doctrine of Consideration” (1962) 15 MLR 1 at 2.

314 See eg, BriCom Invets v C arr [1979] 2 All ER 753; Syros Shipping Co S  A v Elaghill Trading Co 
[1981] 3 All ER 189 at 190.

315 (1988) 164 CLR387.

316 Foran v Wight (1989) 168 CLR 385; Commonwealth o f  Australia v Verwayen (1990) 170 CLR 
394.

317 JW Carter, DJ Harland , note 151 supra, at [374].

318 Meanwhile these two sources have allowed lawful principles which might take shape based on the 
customs of the society so far as they are not in conflict with Islamic principles. For a study of custom 
under Islamic jurisprudence see [2.26]-[2.29].
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directly based on injunctions o f these two sources, are immune from considerable 

evolution or modification. Accordingly, under a new economy and the rise o f a new 

form o f complicated contractual relations, the jurists attempted to extend the 

applicability o f the existing principles to new subjects o f contract law. Meanwhile, the 

opinions o f jurists and their extensions o f existing rules or deductions o f principles from 

the injunctions o f the Book and the Tradition are, o f course, changing. This happens as 

a result o f a change in circumstances, whereby an authority from the Qur’an, and 

particularly from the Tradition, may be interpreted differently by jurists. The principles 

o f Iranian contract law are also, to a lesser extent, constant and unchangeable. In 

contrast, the common law is primarily based on the latest legislation and judicial 

precedents which may be in conflict with older doctrines and rules. Under this legal 

system, when the courts set forth a doctrine, there is no guarantee that it will be 

continued. Rather it is more likely that it will be altered when experience shows that 

such a doctrine is disadvantageous, or does not meet the requirements o f the society. 

Such a trend makes the task o f contract lawyers difficult because they must constantly 

be on the alert in order to stay in touch with the latest judicial precedents regarding 

contract law.

[3.66] Apart from the afore-mentioned differences in the three legal systems, they have 

both similarities and divergences in other areas which are briefly indicated below.

In their early stages both the common law o f contract and Islamic contract law were 

limited to specific types o f contracts such as those o f sale and hire predominant among 

the people at the time. Accordingly, these two legal systems were faced with the 

premise that the provisions governing the contractual relations o f the individual should 

be referred to as the “ law o f contracts” rather than the “ law o f contract” . The general 

theory o f contract manifested under the two legal systems and erased this dubious 

suggestion. Such a trend was more rapid and effective under the common law, and to 

some extent much slower under Islamic jurisprudence. As a consequence o f such a 

slow evolution, even at the contemporary stages o f the Islamic law o f contract, the

See note 2 supra.319
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impression remains that contract law under Islamic jurisprudence is limited nominate 

contracts only. On the basis o f this opinion, which this thesis totally rejects, the 

parties are restricted from entering into a contract outside o f nominate contracts* 321 or 

even bringing their own conditions into such contracts in a way that alters the contract’s 

main effect.

[3.67] The theory o f consideration plays a similar role under the three legal systems 

because they all refuse to regard a gratuitous promise as binding. Although a promise 

under the three legal system will be binding i f  some value in the eyes o f the law is given 

in return, they are not concerned with the adequacy o f consideration particularly where 

the parties have equal bargaining power and the contract does not contain any element 

which vitiates the parties’ intention. This is one reason why, in Islamic jurisprudence, 

when one party intends to donate his property to the other party and does not expect to 

gain a value equal to what he transfers, the parties arrange their agreement in the form o f 

a su lh322 323 contract. In such a contract a nominal consideration is in fact an artificial token 

value made only to give a binding quality to the contract. However, under the three 

legal systems, a contract with a nominal consideration may more easily convince the 

courts that the contract has resulted from misrepresentation, fraud or mistake. In such 

cases the contract may be regarded as void under the three legal systems i f  such grounds 

are proved. Furthermore, in exceptional cases the law, under the three legal systems, 

may interfere in a contract with grossly inadequate consideration. In such cases, the 

common law refrains from decreeing specific performance to enforce the contract by 

reliance on equity, while Islamic jurisprudence and Iranian law give an option (kkiyd r 

al-ghabn) to the aggrieved party to repudiate the contract or to affirm it.324

[3.68] The common law upheld freedom o f contract when this legal system developed 

prom issory estoppel as one o f the applications o f the equitable doctrine o f

See [4.08]-[4.10], [4.15] particularly [4.10],

321 See [4.11]-[4.14].
322 See note 45 supra.

323 See [3.46],

324 See [3.21],
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325unconscionability. In this way, the common law gave effect to certain contractual 

promises even though they were not supported by fresh consideration. The common 

law again upheld the theory o f freedom o f contract when this legal system showed its 

flexibility towards the existing duty ru le  by giving effect to a promise whose 

consideration is the performance o f an obligation due under an enforceable existing 

contract. Such flexibility was enunciated by the English Court o f Appeal in W illiam s 

v Roffey. The decision in this case was based on the suggestion that the performance 

o f an existing contractual duty gives the promisor a “factual benefit” and helps him or 

her to avoid any “disbenefit” which might otherwise have resulted. Although the 

decision in this case has not been firmly settled as a replacement or as overruling the 

“existing duty ru le ” , in practice it implies such a conclusion. This case has not been 

rejected so far by the common law judicial precedents but rather it has been supported in 

the Supreme Court o f New South Wales by Santow J in the recent case o f Musumeci v 

Winadell Pty Ltd. Similar to the trend in the modem common law, Islamic 

jurisprudence and Iranian law do not impose any restrictions on the enforcement o f a 

promise to pay an extra sum o f money for the performance o f an existing contractual 

duty. This is so because under these two legal systems, a promise made in relation to a 

contract does not need to be supported by fresh consideration. Furthermore, such a 

promise may be regarded under these two legal systems as an amendment to the contract 

or a fresh compromise contract {su lk).

000000000
0000000000+<0>k0>+<0>+<0>+ * Ill
0000000000

000000000

See [3.63],

See [3.61]-[3.64],

See [3.54], [3.55]. 

[1991] 1 QB 1.

(1994) 34 NSWLR 723. 

See [7.08].
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I. INTRODUCTION

[4.01] The present chapter which can be regarded as the central chapter o f the thesis 

concerns the development o f the theory o f freedom o f contract under the Islamic Shi‘a 

school o f jurisprudence, in comparison with Iranian law and common law. Specifically 

it deals with the classical Islamic doctrine o f restriction o f contract.

[4.02] This chapter reviews the development o f the trend towards liberation from the 

classical restrictions over individuals’ contractual regime and the rise o f the theory o f 

freedom o f contract under both common law and reformed Islamic (Shi‘a) law. The 

chapter also examines the fact that the theory o f freedom o f contract to some extent 

declined under the former legal system and remained intact under the latter one.

[4.03] On the basis o f strict interpretation by early Islamic jurists o f some statements 

attributed to the prophet,1 2 the classical theory o f restriction o f contract grew among the 

different Islamic schools. Based on this theory, only a certain number o f traditional 

contracts predominant at the time (nominate contracts) and specifically prescribed by 

the Qur’an and the Traditions were regarded as valid. The classical theory gave rise to 

the creation o f a principle according to which any contract generally was regarded as 

void unless its validity was proved by the S h a ri‘a.3 In classical Islamic jurisprudence, 

the theory o f restriction o f contracts was adopted by the various Islamic schools in 

different ways. Alongside the classical theory o f restriction o f contract, another 

principle grew under Islamic law which is labelled in this thesis “ the classical theory o f 

restriction o f contractual clauses.” According to the latter theory, the contracting parties 

were restricted from incorporating any clauses in nominate contracts which might vary 

the natural effects prescribed by the SharVa over relevant nominate contracts.4 The

See notes 27 and 29 infra.2
See chapter three.

3
See eg, from the Shi‘a: SMH N ajafi, Jawahir al-Kalam. vol XXII, p 213; From the Sunni schools eg: 
Ibn  Ha zm , al-Ihkam Ft Usui al-Ahkam, vol V, P 32; Ibn  AL-HAMMAM, Fath al-Qadir, vol VI, P 169. 
From the Shi‘a school eg: M M  FEID Kashani, Mafatih al-SharaV, vol III, p 66; SHAHID AL-THANI, 

Masalik al-'Afham, vol I, p 52; Al-Rawdah al-Bahtyyah, vol III, p 505; MUHAQQIQ HlLLI, SharayV 
al-Islam, vol II, p 33; ‘ALLAMAH HlLLI, Tadhkara al-Fuqahd’, vol I, Kitab al-bay‘ (book on sale); 
Qawa ‘id al-Ahkam, Kitab al-Matajir (book of trades). From the later Shi‘a Jurists see: MH RASHTi, 
Ijdrah [hire], pp 52-62.
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theory o f restriction o f contractual clauses was mainly based on a Tradition attributed to 

the Prophet indicating that: “ the Prophet actually prohibited a sale contract with [any 

incorporated extrinsic] condition.”5

[4.04] Although, the theory o f restriction o f contract is still kept strictly intact by the 

Hanafi school, it was totally rejected by some moderate jurists o f the Shi‘a6 and the 

Hanbali7 * schools o f jurisprudence who support the theory o f freedom o f contract. The 

theory o f freedom o f contract has also been adopted by the Iranian Civil Code which 

for the most part follows the modem jurisprudence o f the Shi‘a school.

[4.05] Despite the rejection o f the theory o f restriction o f contract and contractual 

clauses, it can be said in a strict sense that the current form o f Islamic contract law is 

affected by the image o f this theory. The issue o f freedom o f contractual clauses is a 

very controversial issue under various Islamic schools o f jurisprudence and deserves 

further study. In response to this, this thesis tries to examine the reformed theory o f 

propriety o f contractual clauses and its exceptions as one aspect o f the modem Islamic 

theory o f freedom o f contract.

[4.06] The common law doctrine o f freedom o f contract has also witnessed 

considerable variation.9 In the early stages o f the history o f the common law, not only a 

certain number o f traditional contracts were predominant but also some limitations were 

imposed on the contractual relations o f individuals.10 11 In a trend which was called “fro m  

status to contract” ,n encompassing a complete rejection o f medieval law, the theory o f

See Mawsu ‘at Jam al ‘A bd al-Nasir, vol XI, p 187. See also MH KAMALI, Principles o f  Islamic 
Jurisprudence, Islamic Texts Society (1991) p 288. See the Arabic text in number 4 of the Annex II.

6 See eg, MF M aragh a ’I, ‘Anawin, p 249; M A nsari, Makdsib, pp 277-8.
7 See eg, Ibn Taym iyya  (d 728/1328), Fatawa, vol III, pp 323-387.
g Article 10 of the Civil Code of Iran say: “Private contracts shall be binding on those who have 

concluded them, providing they are not contrary to the explicit provisions of the law.”
9 See generally PS A tiyah , The Rise and Fall o f  Freedom  o f  Contract, Clarendon Press (1979).
10 See generally Sir HS MAINE, Ancient Law, Its Connection with Early History o f  Society and its 

Relation to M odem  Ideas, John Murray (1861, reprinted in 1930), Beacon Press (reprinted in 1963) 
particularly ch IX [hereinafter Maine , Ancient Law].

11 See Sir HS M aine, id, ch IX; A tiyah , note 9 supra, p 259; RH Graveson, Status in the Common 
Law, University of London the Athlone Press (1953) ch III [hereinafter GRAVESON, Status in the 
Common Law]; See also O KAHN-FREUND, “A Note on Status and Contract in British Labour Law” 
(1967) 30 M odern LR 635 635-44.
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freedom o f contract was supported by the advocation o f the “principle o f will” , reaching 

its highest point at the second half o f the 19th century. However, because o f the 

emergence o f modem economies, and the creation o f business corporations, freedom o f 

will and the objective consent o f contracting parties were to some extent, eroded. This 

process led to the intervention o f the legislature with the imposition o f restrictive 

provisions and the intervention o f the courts by the development o f the equitable 

doctrines over contract law which were interpreted as the fall o f freedom o f contract or a 

“veering back to status.”  In analysing the law’s control o f the individual’s contractual 

regime, this chapter supports the idea that the control o f the law (at least when it does 

not exceed a reasonable limit) is justified and necessary as a social requirement. 

Accordingly, the chapter suggests that describing the role o f the courts and also the 

legislature in their control o f contract law (particularly over consumer contracts) as 

“veering back to status” is an exaggeration.

In contrast to Islamic law, under the common law, freedom o f contract is not studied 

separately from the freedom o f parties to stipulate different clauses in a contract. 

Nevertheless, under the common law, as a result o f the current intervention o f the 

legislature and the courts in the contractual relations o f individuals, a certain class o f 

contractual clauses are regarded as invalid (or at least unenforceable). Following the 

method adopted in the Islamic and Iranian section, the chapter generally examines 

exclusion clauses and penalty and unfair stipulated damage clauses, which are not 

allowed under the common law as an application o f the limitation o f freedom o f 

contract. Examination o f such unenforceable clauses provides a good background for a 

coherent comparative analysis o f the principle o f propriety o f contractual stipulation 

under the three legal systems concerned. Meanwhile the partial invalidation o f a 

contract as a specific application o f the limitations imposed upon freedom o f contract 

will be focused on in more detailed through part two o f the thesis (including chapters 

seven and eight).

A tiyah , note 9 supra.
See eg, N ISAACS, “The Standardising of Contracts” (1917) 27 Yale LJ 34, at 40. See also KM 
Teeven, “Decline of Freedom of Contract since the Emergence of the Modem Business Corporation”
(1992) 37 Saint Louis University LJ 117, at 127.
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[4.07] This chapter concludes with four points as follows: Firstly, both Islamic contract 

law and the common law of contract in their early stages were limited to certain 

traditional predominant contracts with restrictions on freedom o f contract. Secondly, 

both o f these legal systems have tried to pragmatically shift away from the limitations 

which were applied over individual contractual obligations but in different ways. 

Thirdly, although freedom o f contract declined under the common law as the result o f 

the emergence o f the modem economy, it remained almost intact under the modem 

contract law o f the Hanbali and the Shi‘a schools. The intervention o f the legislature 

over the contractual obligations o f individuals can be traced in the Iranian legal system 

but not to the same extent as in the common law. Finally, despite the decline o f the 

theory o f freedom o f contract under the common law, the moderate Islamic schools and 

the Iranian legal system are both still cautious in giving effect to contractual clauses. 

Nevertheless, in contrast to the common law, the jurisprudence o f the Hanbali and the 

Shi‘a schools and also Iranian law do not apply any limitations over the freedom o f 

individuals in choosing the party with whom they want to enter into a contract. 

However, freedom o f contract is most restricted under the Islamic school o f Hanafi 

jurisprudence at present.

II. ISLAMIC AND IRANIAN LAW  PERSPECTIVE

A. Freedom o f  Contract: H istorical Background.

[4.08] There are essentially two different opinions among Islamic jurists concerning the 

theory o f freedom o f contract. Firstly, the classical opinion according to which only 

those contracts which have specifically been recognised by the Qur’an or the Tradition, 

“nominate contracts,” (a l- ‘Uqud al-M u ‘ayyand) are valid, and therefore any stipulation 

the validity o f which has not been recognised by the S h a ri‘a, as a mle, will be regarded 

as void according to this view.14 In contrast, according to the other opinion which is 

advocated in this thesis as the dominant opinion, any stipulation by individuals is

From the Shi‘a See eg: SMH NAJAFI, Jawahir al-Kalam, vol XXII, p 213; From the Sunni schools 
see eg: Ibn Hazm , al-Ihkam Fi Usui al-Ahkam, vol V, p 32.
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regarded as valid unless it is specifically prohibited by the S h a ri‘a or is immoral.15 

Each o f these two different opinions will be examined below.

1. Classical Jurisprudence and al-Asl al-Fasad (Invalidity is the Rule)
[4.09] The doctrine o f restriction o f contracts has been advocated by early Shi4a jurists 

and the majority o f moderate jurists o f all the Sunni schools as well, except the Hanbali 

school whose jurists mostly support the theory o f freedom o f contract. The jurists who 

advocate the theory o f restriction o f contract argue that any contract not specified in the 

S h a ri‘a is, as a rule, regarded as void.16

[4.10] The advocates o f the theory o f restriction o f contracts believe that the only valid 

contracts are those specified in the Qur’an and the Traditions, and therefore any 

contracts other than nominate contracts are treated as void. They conclude that a 

contract should be regarded as void i f  its validity is doubtful (a l-A sl al-Fasad) . Some 

o f the Ibadi authors (from Oman) have argued that “when there is no prescription, 

prohibition is presumed.” A  non-verbal form o f sale contract {Mu ‘dtat), for example, 

on the basis o f which a buyer takes possession o f a specific object by depositing the 

displayed price without any verbal offer and acceptance is regarded as void under this 

doctrine.19

2. The Doctrine of Restriction of Contractual Clauses
[4.11] The doctrine o f restriction o f contracts was extended by “Zahiri”  jurists so as to 

be applicable to contractual clauses, shurut (conditions) by reliance on a few statements 

attributed to the Prophet. Ibn Hazm al-Zahiri stated that any stipulation concluded by

See eg, S MAHMASANi, Al-Da ‘aim al-Khuluqiyya lil-Qawanin al-Shar‘iyya, (Beirut, 1979: Dar al-‘Ilm 
Lil-Malayyin) pp 500-1; MF MARAGHA’i, ‘Anawin, p 252.
See eg, SMH N ajafi, Jawahir al-Kalam, vol XXII, p 213; MJ ‘A mili (M usaw i), Miftdh al-Karamah, 
vol IV, p 174; MH MUSAWI (BUJNURDi), Al-Qawa ‘id al-Fiqhiyya, vol III, p 117.
See note 14 supra.
SALIMI, Kitab Shark TaVat al-Shams 'Ala al-Alfiyat, vol II, pp 183-191; See also SE RAYNER, The 
theory of contract in Islamic Law Graham & Trotman (London 1991) pp 91-100 
SA Taba tab a ’i, Riyad al-Masa’il (Shark al-Kabir): Sharh al-Mukhtsar al-Nafi‘ of Muhaqqiq al- 
Hilli, (nd: Chap Sangi) vol I, Kitab al-Tijara (book of trade).
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individuals should be considered invalid unless its validity has been specified in the 

Sh a n ‘a. The jurists who represent the Zahiri point o f view are rigidly strict in giving 

effect to conditions within a contract. In contrast to the Zahiri opinion, the majority o f 

jurists o f the Shi‘ a and the Hanbali Schools advocate the doctrine o f “Asalat a l-Sihha”

(validity is the rule) which indicates that any private contract or condition should be
22presumed to be valid unless its voidness is specified in the Sha ri'a .

[4.12] Although even under the classical Shi‘a jurisprudence to some extent it has been 

possible to alter the natural effects o f nominate contracts by the insertion o f lawful 

clauses, under Sunni jurisprudence, the insertion o f extrinsic conditions in nominate 

contracts is more restricted.23 Nevertheless, since the doctrine o f restriction o f 

contractual clauses was inconsistent with the current transactional needs o f individuals 

in Islamic society, it was to some extent modified by the jurists o f Sunni schools. The 

current contractual conditions were regarded to some extent as effective by reliance on 

the doctrine o f Istih sa n  (Equity) by Hanafis who, compared with other schools o f 

Sunnis, adhere more strongly to the classical doctrine o f restriction o f condition.24

3. Bases of the Doctrine of Restriction of Contract and Contractual Clauses

[4.13] It is maintained by the advocates o f the theory o f restriction o f contract that, 

when a contract is regarded as valid, this fact implies that its validity has been 

prescribed by the Sh a ri'a , and this prescription must be proved. Consequently, i f  the 

admissibility o f a contract is not indicated in the Sha ri'a  then in principle it will be 

assumed to be disallowed (a l-A sl ‘Adam al-Naql). Accordingly, the taking o f 

possession by someone o f any property in reliance on a contract that has not been

IBN Ha z m , Al-Ihkam F i  Usui al-Ahkam, vol V , p 32.

Id, al-Muhalla, ed MM al-Dimashqi, (Cairo, 1347-1352 AH) vol VIII, P 412.
See notes 38-40 infra.

RAMLI, Nihayat al-Muhtaj, vol III, P 442; Sh ir a z ! F ir u z a b a d i, Al-Muhadhdhab F i  Fiqh M adhhab  
al-Imam al-ShafiH, vo l I, P 275; IBN TAYMIYYA, Fatawa, vo l III, p 323; Ib n  AL-HAMMAM, Fath 
al-Qadir, vol VI, p 169.

See eg, M Abu Zahrah , Usui al-Fiqh, p 217
See eg, MH MlJSAWi (Bujnurd!), Al-Qawa ‘id al-Fiqhiyya, vol III, p 117.
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explicitly prescribed by the S h a ri‘a, is not lawful and the object in question should be 

returned to its owner in exactly the same condition.26 27

[4.14] To support this doctrine the following Traditions (ahadith pi.; hadith, sing.) 

attributed to the Prophet are usually relied upon:

(1) How can individuals stipulate any condition that is not in God's
book? A ll conditions not specified in the Book are invalid, 
even i f  they are a hundred in number. The judgment o f God is

27more true and His conditions are more certain.

As Sheikh Ansari has asserted, this hadith has only been narrated and relied on by the 
Sunni schools.28 * * * *

(2) The Prophet actually prohibited a sale contract with [any
29incorporated extrinsic] condition.

30This hadith has also been narrated and relied only on by the Sunni schools.

(3) Muslims should be bound to their stipulations except those 
stipulations which are repugnant to the Book o f God and

31therefore are not binding

(4) When someone enters into an agreement beyond the Book o f
32God, such an agreement is not effective for or against him.

(5) Believers should be bound to their stipulations i f  they are 
consistent with the Book o f God.33

26 Ibid.
27

See M B u k h a r i, Sahih al-Bukhari, vol I, pp 251-252. See the Arabic text in number 13 of the Annex 
II.

It is said that ‘A'ishah bought a slave and the seller stipulated that he will inherit the slave. By narrating 
the said hadith she argued that such a condition was void and repugnant to the S h a ri‘a. See also 
Z a b a y d i, al-Tajrid al-Sarih li-Ahhadith al-JamV al-Sahih, vol I, P 147.
M A n s a r !, Makasib, p 277.
See M aw su‘at Jam al ‘A bd al-Nasir, vol XI, p 187. See also MH KAMALI, note 5 supra, p 288. See 
the Arabic text in number 4 of the Annex II.
See ‘A l l a m a h , Tadhkara, vo l I, p 388.

Ibn  B a b w a y h , Man La Yahduruhu al-Faqih, ed S H Al-Khursan, vol III, p 127. See the Arabic text 
in number 14 of the Annex II.
See eg, MJ MAGHNIYYA, Fiqh al-Imam al-Sadiq (Beirut, 5th ed 1404 AH/1984 AC: Dar al-Jawad) 
vol III, p 173. See the Arabic text in number 15 of the Annex II.
see eg, Tusi, Tahdhib al-Ahkam, (Beirut, 3rd ed 1985: Dar al-Adwa’) vol VII, p 22. See the Arabic 
text in number 16 of the Annex II.
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[4.15] Some jurists in lengthy polemic discussions have argued that even the general 

statement o f the Qur’an and the Traditional statements concerning contract law, merely 

refer to nominate contracts.34 For instance, it has been argued that when a master orders 

his servant to fulfil a few particular tasks and subsequently orders him to perform the 

same tasks but does so in broad terms, the subsequent broad command would in fact 

refer only to the particular tasks which were initially specified and are still within the 

recollection o f the servant concerned. According to this reasoning, some jurists 

believe that the general Qur'anic statements and the Traditions concerning the law o f 

contract refer to nominate contracts only.

[4.16] It has been contended that the above reasoning applies only to a few limited 

circumstances in which a broadly worded order is issued repeatedly after the initial 

specific order relating to a few identified objects. For example, i f  A  asks B: “respect S 

who is a scientist” , then after a few months tells him to “respect M who is a scientist,” 

and after a few years have passed away, A  asks B in generalised terms to respect 

scientists. This last general command certainly covers S and M but is not logically 

limited to them because it refers to all scientists in general. The Islamic legal provisions 

regarding nominate contracts among other aspects were promulgated by the Prophet 

during a period o f 20 years o f his Prophethood and the general Qur’anic Statement (O! 

you believers be faithful to contracts) was revealed during the concluding last stages 

o f his career. This general Qur’anic rule was pronounced during the last years o f the 

Prophet’s life and in a situation in which the Divine revelation was nearing its 

conclusion. The corollary which follows from these facts is that the general commands 

were declared by God to be applicable forever in order to permit all lawful transactions 

amongst people in general. Furthermore, the universal Qur’anic statement obliges the * 35 36 37

See eg, ‘AMILI, Miftah al-Kardmah, note 16 supra, vol IV, p 174.
35

Ibid. Such argument can be more clearly illustrated by the following example. When somebody has 
100 cars of different models and has frequently commanded his servant to wash only five particular 
cars which are most often used by him, he may eventually order the servant in general terms to wash 
his cars, without specifying any particular cars. It has been argued that in such a case, logically, the 
subsequent general command would refer merely to the same five particular cars.

36 Q ur’an (V: 1).
37

See eg, M Ha ‘iri, Mabani-i Fiqhi-i Asl-i Azadi-i Qarardadha [The Juristic basis o f  the doctrine o f  
freedom  o f  contract], p 177.
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believers to generally keep faith with their contracts and there is no evidence to indicate 

that applicability o f this general Qur’anic rule is confined only to nominate contracts.

4. Flexible Concepts under Shi’a and Hanbali Schools of Jurisprudence
[4.17] The majority o f recent and some o f the early Shi‘a jurists believe that valid 

contracts are not limited to nominate contracts. They have argued that the few nominate 

contracts specified in the Sh a ri ‘a were the most prevalent models during the time o f the 

Prophet but there were other valid contracts as well. Similarly, the majority o f the 

jurists o f the Hanbali School also believe that every agreement concluded among 

Muslims must be regarded as effective and valid except those stipulations which have 

been prohibited specifically. They believe that the Prophet’s statement that every 

condition not mentioned in God’s Book is void means every condition which is 

repugnant to God’s Book and the Prophet’s Traditions, and it does not refer to any 

condition which is not specified in either o f these two sources.* 39 40

[4.18] Nevertheless, the dominant belief among the moderate Sunni scholars is that 

according to the Qur’anic injunction, the mutual consent o f contracting parties is the 

only prerequisite for the validity o f every stipulation.41 In fact, the progress o f such an 

idea under modem Islamic contract law which advocates freedom o f contract has taken 

form through the abandonment o f the classical theory o f restriction o f contract which is 

totally rejected by this thesis.

5. The Bases of the Modern View

MF M a r a g h a ’ i, 'Andwin, (Section of the propriety of contracts) p 252; MH KASHIF AL-Gh it a ‘ , 

Tahrir al-Majallah, p 68; AGHA NAJAFi, ‘Uqud [Contract], p 171; SA K h u ’ i, Misbah al-Fuqdhah, 
vol II, P 142; Sh H H il l i , al-Buhuth al-Fiqhiyyah, p 35; SMK T a b a t a b a ’ I Y a z d !, a l- ‘Urwat al- 
Wuthqd, pp 583, 595, 602, 603.

39
M a q d is I, al Shark al K abir ‘Ala Matn al-M uqni“  (Beirut, 2nd ed 1392/1972) [hereinafter MAQDISI, 

al Shark al Kabir] vol II, p 238; A l SHATIBI, Al-Muwafaqat Fi-U sul a l-Shar‘iyya, vol V, pp 305-7; 
Ibn T a y m iy y a , Fatawa, vol III, p 333.

40
See Ibn  T a y m iy y a , Fatawa, p 333. See also M u sa , “ The liberty of the individual in contract and 
conditions According to Islamic Law” (Dec 1955) 2 Islamic Quarterly 84.

41 ME H a m id , “Doctrine of Mistake” (1972) 4 J  o f  International and Comparative Law 1-16; “Mutual
Consent in the Formation of Contract” (1977) A J  o f  International and Comparative Law 41 at 48.
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[4.19] The proponents o f the doctrine o f freedom o f contract have based their views 

upon two Qur’anic statements and one “hadith” which are as follows:

(1) The Qur’an in surah 4 (<a l-N isa *): 29, declares: “O believers! Consume not your 

wealth among yourselves in vanity, except by way o f trade based on mutual 

consent.”42 It is inferred from this Qur’anic statement that an innominate contract 

may be effectively entered into by the consent o f the parties. Accordingly such 

modem contracts as third party insurance which is unprecedented in the S h a ri‘a 

will be regarded as operative.43

(2) The Qur’an in surah 5 (Ma'idah): 1. proclaims: “O! you believers! Keep faith 

with contracts” or “O! believers! fulfil your obligations.”44 This Qur’anic 

statement which generally refers to contracts without specifying any particular 

nominate contract, has been relied upon as the main source o f the doctrine o f 

freedom o f contract. This statement is, nevertheless, interpreted by the 

advocates o f restriction o f contracts as containing a reference only to nominate 

contracts permitted by the Sha ri'a .45

(3) The third text is a hadith o f the Prophet that stated: “The believers should be faithful 

to their stipulations.”46 The promoters o f the freedom o f contract have argued that 

like the afore-mentioned Qur’anic statements, this hadith also refers in a general 

sense to every lawful stipulation without specifying nominate contracts. 

Furthermore, there is no evidence to indicate any exception to this generalisation. 

In reliance upon the above-mentioned general statements o f the Qur’an and the 

Traditions it is concluded that any lawful contract which is entered into in a new 

form based on new circumstances should as a mle be regarded as effective.47

Q ur’an (IV: 29). See the original Arabic text in number 7 of the Annex II.
AGHA NAJAFI, ‘Uqud, note 38 supra\ See also SA Khu’ I, Misbah al-Fuqdhah, vol II, P 102. The 
reasoning of this jurists has been rejected by advocates of the doctrine of restriction of contract and 
condition in lengthy arguments, the study of which is beyond the scope of this study.
Q ur’an (V: 1). See the original Arabic text in number 8 of the Annex II.
See N araQ i MULLA A hmad , ‘Awa ’id al-Ayyam, p 46ff.
See TtJSi, Tahdhib al-Ahkam, note 33 supra.

See note 39 supra.
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[4.20] On the other hand, the upholders o f the freedom o f contract argue that the 

doctrine o f restriction o f contracts and conditions is inconsistent with the existence o f 

the well-known nominate contract o f “S u lh ” (Reconciliation, Peace or Settlement), 

because the Sh a ri ‘a itself has prescribed that any kind o f agreements which cannot be
48described as nominate contracts can be stipulated in the form o f Sulh  contracts.

B. The Principle o f Propriety o f Contractual Clauses

[4.21] The “principle o f Propriety o f Contractual Clauses” has been derived from the 

Qur’an and the Tradition. According to the Shi‘a and the Hanbali Schools every 

condition incorporated in a contract is presumed valid unless its invalidity is 

established.

1. U nder Shi‘a School of Ju risp ru d en ce

[4.22] Some Shi‘a jurists have only implicitly recognised the applicability o f the above- 

mentioned principle, while others have done so explicitly. The latter group has given 

the following arguments.

(1) According to the general principles o f Islamic jurisprudence, every contract is 

regarded as lawful in principle and valid unless its invalidity is proved by specific 

evidence.49

(2) Every clause can assuredly be stipulated within a sale-contract or other valid 

contracts unless it is expressly inadmissible.50

That is why this contract came to be regarded as the mother of any contract ( Umm a l- 'Uqud) by Shi‘a 
jurists. However, in response to this argument, it has been stated by an advocate of the classical 
theory of restriction of contract that: the “Sulh ” contract can only be used as a frame for settling any 
pre-existing dispute, and not for creating any new agreement. Furthermore, the enactment of the 
nominate contracts rules seems to be baseless if they could be entered into under the mere title of Sulh 
Contract. For a study of these discussions see generally M Ha 'IRI, note 37 supra, p 144ff.
In other word every contract will be presumed valid unless its voidness is proved on the basis of 
specific evidence of the SharVa. See, MF Maragha ’ I, ‘Anawin, p 249; ‘A mili, Miftah al- 
Karamah, note 16 supra, vol IV, p 732.
See eg, SMH NAJAFI, Jaw ahir al-Kalam, vol 23, pp 211-19.
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(3) When the inconsistency o f a contractual stipulation with the Shari4a is doubtful, that 

stipulation should in principle be regarded as effective.51

[4.23] The eminent Shi‘a jurist, Sheikh Ansari (d. 1281 AH), has deeply analysed the 

issue in his famous book Makasib. He believes that Islamic injunctions are divided into 

two categories. In the first category are those injunctions which can be contradicted by 

a contractual stipulation, meanwhile, such a stipulation is not considered to be 

repugnant to the SharVa. In the second category are those injunctions which cannot be 

contradicted by individuals’ stipulations. Therefore any agreement contravening such 

injunctions will be void on the grounds o f contravention with the Sh a ri ‘a. Ansari goes 

on to argue that in some cases a contract may contradict those S h a ri‘a rules which 

cannot definitely be regarded as belonging to one o f the two above-mentioned 

categories. Sheikh Ansari finally concludes that in such cases, by reliance upon the 

principle o f Propriety o f Contracts, the S h a ri‘a injunction should be presumed to pertain 

to the first category, therefore a contract inconsistent with it cannot be rejected as 

unlawful.52 *

2. Under Hanbali School o f Jurisprudence

[4.24] The principle o f Propriety o f Conditions has also been acknowledged by a 

majority o f later Hanbali jurists. For example, it is specified by Ibn Taymiyya (d 728 

AH/1328 AD) that: “The validity o f a condition is a principle unless there is specific 

evidence (Nass) or analogy (Qiyas) indicating otherwise.” Similarly, Ibn Qayyim al 

Jawziyya (a disciple o f Ibn Taymiyya) has criticised the principle o f voidness o f 

conditions as baseless and unproved. He has added that: “validity o f contracts and 

conditions therein is a basic principle unless they are expressly invalidated by the 

S h a ri1 a. When the Law is silent, the validity and effectiveness o f contracts and all 

stipulations is a basic principle.54

See eg, JiLANI (M irza Qummi), Ghana ’im al-Ayyam, Risalat al-Shart Dimn al-‘Aqd, pp 739-40.

M A nsar!, Makasib, pp 277-8.

Ibn Ta y m iy y a , Fatawa, vol III, pp 323-87.

Ibn Qa y y im , Flam  al-MuwaqqVin, vol I, p 29.
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C. Role o f Conditions in Freedom o f Contract in Classical Jurisprudence

[4.25] An unconditional nominate contract will be subject to the natural effects 

approved by the S h a ri‘a unless those effects are modified or altered by the parties’ 

lawful extrinsic conditions. The classical Islamic theory o f restriction o f contract on the 

basis o f which individuals are restricted only to nominate contracts led to the 

enhancement o f the role o f lawful clauses. Incorporation o f lawful clauses in nominate 

contracts gained a greater role because it was the only means by which the contracting 

parties could change the natural effects o f a nominate contract and put it in a mutually 

agreed form. The significant role o f conditions is upheld in classical Islamic legal 

theory.55

D. Freedom o f Contract was Inherent but Unaffirmed

[4.26] Although the doctrine o f freedom o f contract was not initially specified in 

classical Islamic jurisprudence, it is hard to believe that it is not rooted in that 

jurisprudence. The opinions o f jurists who advocate the freedom o f contract can be 

traced back a long time. Furthermore, the theory o f freedom o f contract, as was 

observed above, was supported, or at least not excluded, fourteen centuries ago by 

immutable Qur’anic texts and Hadith. The jurists who strongly advocated the theory o f 

freedom o f contract under Islamic Law have never referred to this doctrine as a newly 

created one or as a phenomenon quite apart from Islamic principles, but have 

recognised it as a principle originally confirmed by the Book and the Traditions. 

Disputes amongst the jurists regarding the matter seem to have resulted from divergent 

interpretations o f the original Qur’anic text and o f specific Traditions. Those disputes 

were not due to the existence or non-existence o f evidence.56 * It is therefore no

N  Katu ziyan , Qawa ‘id ‘Umumi Qarardadha [G eneral Principles o f  Contracts], E ffects o f  Contracts 
on Contracting and Third Parties, (Tehran, 1368/1989: Behnashr) vol III, p 137.

56 When it is said that the theory of freedom of contract is recognised under contemporary Islamic 
contract law while it was not recognised under classical Islamic law, it does not mean that the basic
rules of Islamic contract law are changed, but it can be said that the rules of contract law are derived 
differently from the same authorities of the Qur’an and the Tradition which were relied on by the 
classical Islamic law. For Islamic law sources, see Chapter two.
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exaggeration to say that the theory o f freedom o f contract originated in Islamic legal
57thought some centuries before its creation in European laws.

E. Freedom o f Contract Under the CCI

[4.27] Although the principle o f propriety o f contracts and conditions is clearly 

affirmed by Shi‘a and Hanbali jurists, yet contrary to other modem legal systems, the 

theory o f freedom o f contract has not been specifically discussed as a distinct doctrine in 

the writings o f classical and modem Islamic jurists. Consequently the Iranian legal 

system which has mainly followed the unanimous opinions o f Shi‘a jurists, has accepted 

it as a distinct doctrine from French law.

[4.28] Iranian Statute Law has specifically recognised the principle o f validity o f 

contracts. Article 223 o f Iranian Civil Code declares: “all concluded transactions are 

treated as effective unless their invalidity is proved” .* 59 In light o f Articles 10 and 223 

o f the CCI60 which recognised the theory o f freedom o f contract, individuals as a mle 

are free to incorporate any lawful clause in their contracts. Nevertheless, the CCI which 

is silent in regard to the prerequisites o f the validity o f contractual terms, has only 

enumerated the void conditions. Such silence indicates that the validity o f a contractual 

clause is regarded as presumed. The code implies that: every contractual term should as 

a mle be regarded as effective unless its invalidity is proved.61

See M Ha Tri, note 37 supra, p 15. But see S H Amin, Islamic Law in the Contemporary World, 
Royston Valid (Glasgow, 1985) p 47 (believing that modem Islamic belief has derived the theory of 
freedom of contract from the 19th century European Freedom of Contracts Doctrine).
Ja 'FARI Langrudi, MJ, Da ’irat al-Ma ‘a rif Huquqi [Legal Encyclopedia] p 132.

59
See Articles 10 of the CCI, note 8 supra. See also Article 219 of the CCI which says:

“The contracts made according to law are binding on the contracting parties and 
their substitutes, unless they have been cancelled by mutual agreement of the 
parties or rescinded for some legal reason.”

60 Article 10 of the CCI, note 8 supra; Article 223 of the CCI says: “Any contract entered into is 
considered to be valid unless its defect is known.”
MH ‘A bidiyan , Shurut Batil wa T a ’thir an dar ‘A qd [The Void Conditions and their effect on 
Contract], (Unpublished LLM thesis, The University of Tehran, 1370/1991) p 41.
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F . P r e r e q u i s i t e s  f o r  V a l i d i t y  o f  a  C o n t r a c t u a l  C l a u s e

[4.29] Each o f the Islamic schools o f jurisprudence has sanctioned certain prerequisites 

for those contractual clauses which can exceptionally be regarded as effective. 

Enumeration o f specific prerequisites for effective contractual clauses even under the 

moderate jurisprudence o f the Hanbali and the Shi‘a shows that Islamic jurisprudence 

despite advocation o f freedom o f contract is still more cautious in giving effect to 

contractual clauses than the common law. Sanctioning a number o f specific 

prerequisites by Islamic schools o f jurisprudence for the validity o f contractual clauses 

seems to be based on two main reasons. Firstly, as an exception to the theory o f 

freedom o f contract, the restriction o f contractual clauses is a result o f the tendency o f 

Islamic jurisprudence to exercise control and rational intervention in contractual 

relations o f the individual. Secondly, the unnecessary reluctance o f certain schools o f 

Islamic jurisprudence to give effect to various contractual clauses, to some extent, stems 

from the impact o f assumed classical theory o f restriction o f contract and contractual 

clauses. The issue o f general and specific prerequisites o f a valid contractual clause 

under various Islamic schools o f jurisprudence and also under Iranian civil law will be 

examined below.

1. General Prerequisites

[4.30] As stated in chapter three according to the Sharica and also the CCI the effect o f 

every contract is subject to five general prerequisites (Arkan, pi.; Rukn, sing.):

(1) intention to create a legal relation (<qasd-i in sha ’) ; (2) parties’ consent ( rida  ’j and 

freedom o f choice ( ikhtiya r); (3) parties’ capacity to conclude a contract (ahliyya); (4) 

the objects or considerations o f the contract (M ahall) are required to be lawful, defined 

with a monetary value {M ai Mutaqawwim) and susceptible to delivery; (5) the motives 

(jih a t) o f the parties are required to be lawful. Jurists and authors o f legal books are 62 63 * * *

62 The philosophy of Islamic law’s intervention in the contractual relations of individuals will be
examined later in this chapter.

63 xSee P OwsiA, Formation o f  Contract, A Comparative Study Under English, French, Islamic and
Iranian Law, Graham & Trotman Ltd (1994) p 205ff; AR SANHURI, M asadir al-Haqq, vol IV, pp
134-5; PN K o u r id e s , “The Influence of Islamic Law on Contemporary Middle East Legal Systems:
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not unanimous regarding the question as to whether or not the effects o f all contractual 

clauses are also subject to fulfilment of all five o f these requirements. One group o f 

jurists believes that every condition should meet all these general requirements, while 

the second group believes the contrary. Each o f these two points o f view is discussed 

below.

(i) Exemption from General Prerequisites of Contract
[4.31] According to the first viewpoint, contractual clauses are exempted from 

satisfying all the general prerequisites o f contracts. For example precise clarification o f 

the subject matter is an essential requirement o f a contract without which it would be 

void because o f uncertainty. Some Muslim jurists, however, believe that an ambiguous 

contractual clause is binding provided its ambiguity does not lead to uncertainty o f the 

subject-matter o f the main contract. They believe that ambiguous contractual terms are 

effective because there is no specific evidence indicating otherwise.64 This opinion is 

advocated by some Iranian scholars who believe that, firstly, the Iranian Civil Code in 

Articles 232-233 has only enumerated void contractual clauses. I f  the general 

prerequisites o f contracts were also required for their conditions, then the Code would 

have specified this fact. The silence o f the legislature in such a situation implies the 

validity o f contractual clauses even i f  they do not fully satisfy the general requirements 

o f a contract. Moreover, the fact o f the validity o f conditions in such a case can be 

presumed on the basis o f Article 10 o f the Civil Code which advocates the theory o f 

freedom o f contract.65 Secondly Article 190 o f the Iranian Civil Code apparently 

requires the fulfilment o f general prerequisites only in regard to every contract that is * 384

The Formation and Binding Force of Contracts” (1970) 9 (2) Colombia Journal o f  Transactional Law
384 at 400; See also Article 3 of the Majalla and Article 190 of Iranian Civil Code.
M A N araQI, ‘A w a’id al-Ayyam, p 50; SMH NAJAFI, Jaw ahir al-Kalam, vol XXIII, p 202; 
MAMAQANl, A llam ah , Manahij al-Muttaqin, P 233; SMS HUSSEINI RUHANI, fiqh  al-Sadiq, vol 
XIV, pp 307-8; MH MlJSAWi (BUJNURDl), Al-Qawd ‘id al-Fiqhiyya, vol III, p 247.
S H IMAMI, Huquq M adam [Civil Law], (Tehran, 4th ed 1363/1984: Ketab forushi Islamiyyah) VOL I, 
P 272.

128



Chapter Four: Scope o f Contractual Liberty

concluded in the form o f an independent contract, therefore there is no justification for 

applying such requirements to contractual clauses.66

(ii) General Prerequisites of Contracts Apply to Contractual Clauses too
[4.32] The expansion o f the general rules o f contracts to contractual clauses has not 

been explicitly discussed by the jurists but it is implied in the wording o f their writings 

regarding those conditions. The certainty o f the subject-matter o f a contract for 

example, is recognised by some jurists as a basic element o f an effective contractual 

clause. These jurists believe that ambiguity o f the subject-matter o f a condition 

invalidates it because o f uncertainty exactly as happens in the case o f a contract.

[4.33] To substantiate this view those jurists have relied on a statement o f the Prophet 

narrated in two forms. The first version is reported as follows: the Prophet prohibited 

( Gharar)68 (dubious and uncertain transactions) in general.69 The second version states 

that: the Prophet prohibited making controversial and uncertain sale-transaction. The 

first version o f the Prophet’s statement apparently refers to every transaction or 

condition which is dubious and uncertain ( G harari). The second version o f the 

Prophet’s statement undoubtedly refers to the avoidance o f any uncertainty in sale- 

transactions, with the result that the prohibition applies to all transactions o f the same
72nature.

[4.34] Some contemporary Iranian Scholars believe that the general prerequisites o f
73contracts specified in Article 190 o f the Civil Code, are essential in all kinds o f 61

See M SHAHIDI M ehdi, H uquq Madani 3 (Unpublished booklet, Shahid Beheshti University, 1991) p
61.
M A nsari, Makasib, p 282; Fakhr AL-MUHAQQIQIN, Idhah al-Fawa ’id, vol I, p 513; MH NA ’INI, 
Munyyat al-Talib, ed Sh M Kunsari, vol II, p 120.

See chapter three.
“Naha al-Nabi ‘an al-G harar".

“Naha al-Nabi ‘an Bay ‘ a l-G ha rar” See A Nuri, Mustadrak wasa ’il al-Shi ‘a, vol XIII, p 282.
M A nsar!, Makasib, p 282; Fakhr a l -MUHAQQIQIN, Idhah al-Faw a’id, vol I, p 513; MH 
NA’INI, M irza Hass AN, Munyyat al-Talib, ed Sh M KHUNSARI, vol II, p 120.
M A nsari, Makasib, p 282.
Article 190 of the CCI indicates:

“The following conditions are essential for the validity of a contract
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stipulations whether they are contracts or conditions therein. They contend that even 

though a clause incorporated in a contract is a subsidiary stipulation which is dependant 

on the contract, this fact does not exempt it from the requirement o f the general rules o f 

contract.74 They also believe that the Civil Code not only has never exempted 

contractual conditions from the applicability o f general rules o f contracts but, by means 

o f Article 23275 and 233,76 this Code has also shown more caution in giving effect to
77contractual clauses.

2. Specific Prerequisites

[4.35] The effect o f contractual clauses under Islamic legal theory and Iranian civil law 

has been recognised to be subject to the satisfaction o f some specific prerequisites in 

addition to the requirements o f the general rules o f contract. While in practice some of 

these specific requirements are overlapped by the general requirements o f contracts, yet 

in the writings o f those jurists o f the Sunni schools whose views are closely similar to 

those o f Shica jurists, a particular chapter has been usually allocated to the “ specific 

prerequisites o f valid conditions.” Each o f the general and the specific prerequisites for

(1) The intention and mutual consent of both parties to the contract [Intention in 
this Article means intention to create legal relations]
(2) The competence of both parties
(3) The existence of a definite matter which forms the subject matter of the 
contract
(4) the cause of the transaction must be legitimate”

For a contrast opinion see note 65 supra.

Article 232 of the CCI indicates:
“The following conditions are null and void though they do not nullify the 
contract itself:
(1) A condition which is impossible to be performed
(2) A condition in which there is no use or benefit
(3) A condition which is not legitimate”

Article 233 of the CCI indicates:
“The following conditions are null and void and will nullify the contract itself:
(1) A condition which is contrary to the requirements of the contract.
(2) An unknown condition which results in making both the subject matter of 
the contract and the consideration thereof to be unknown.”

See S H Sa f a ’i, Dawrah Moqadamati Huquq Madani [Civil Law, Prelim inaries], (Tehran, 
1351/1972: Mu‘assasat ‘Ali Hisab-dari) vol II, P 215; N Ka t u ziy a n , H uquq M adani: Dawrah 
Moqadamati [Civil Law; Preliminaries], (Tehran, 1363/1984: Behnashr) vol I, p 386; SM
MUHAQQIQ Dam ad , Barrasi fiqhi-i Huquq khanawadah [ family law ], (Tehran, 1365 AH: Nashr-i 
‘Ulum Islami) p 323.
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validity o f contractual clauses will be examined under the Shi‘a and the Sunni legal 

theories and Iran’ s statute law below:

(i) Under the Shi‘a School of Jurisprudence
[4.36] The jurists o f the Shi‘a school are not unanimous with regard to the specific 

prerequisites o f effective conditions, but their views are closely similar to each other. 

Most o f the early Shi‘a jurists concentrated expressly on two prerequisites: firstly, a 

contractual stipulation should not contravene the Qur’an and the Traditions, and 

secondly, a condition must not generate uncertainty o f the subject-matter o f a contract. 

It has also been implied in their writings as a third specific prerequisite that the 

fulfilment o f a condition should be possible and within the scope o f the capacity o f its 

obligee.78 79

[4.37] There are few ahadith attributed to the Prophet which have been relied upon by 

the jurists as the bases o f the specific prerequisites o f contractual clauses. These are 

ahadith discussed below:

[4.38] Based on these two ahadith some early jurists believe that non-contravention o f 

the Qur’an and the Traditions suffices as the only prerequisite o f a valid condition

MUHAQQIQ, SharayV al-Islam, vol II, p 33; MUHAQQIQ THANI, Jam V  al-Maqasid, p 261; HELLI
A llam ah , Q ava’idal-Ahkam, p 152; Sh ah idThani, Al-Rawdah al-Bahiyyah, vol III, p 105.

79 See Tusi, Tahdhib al-Ahkam, vol VII, p 22; IBN BAbwayh, Man La Yahduruhu al-Faqlh, vol III, p 
127; MaGHNIYA, Fiqh  al-Imam al-Sadiq, note'32 supra, vols II & III in one vol, p 173; See also 
M A nsar!, Makasib, p 277.

80 a
MJ Ma GHNIYA, id, p 163; M A nsar!, Makasib, p 277. Since the parties to a contract usually 
undertake not to do particular acts or not to exercise some of their rights which otherwise they are free 
to do and to exercise, the generality of the second part of the latter hadith is subject to criticism. 
Accordingly, in order to keep this hadith authentic, it should be interpreted as being applicable only to 
those imperative and fundamental rights such as humanity’s future freedom and the like, which 
cannot be waived or forbidden by individuals’ agreement. Cf M A nsar!, Makasib, pp 279-80.

■YTjUvt' 5 1  ‘  * m r t
(1) Muslims have to- except conditions which

79contradict God’s Book.

(2) All the believers should be bound to their conditions except those 
conditions which render a forbidden thing admissible or an 
admissible thing to be forbidden.80
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because it includes the second prerequisite as well. Another prerequisite for a valid 

condition is that it must not be in conflict with the main purpose (muqtada) o f the 

contract. This was propounded by some early jurists as an independent prerequisite, 

but by other jurists as a means o f detection o f contradiction between the condition and 

the Sha ri'a . The latter group o f jurists believe that since the unchangeable natural 

effects o f nominate contracts have been specified in the Sh a ri ‘a, therefore, contradiction 

between a clause and such natural effects must be regarded as its contradiction with the
83Qur’an and the Sunna.

[4.39] Based on the above points, some later jurists have implicitly recognised four 

prerequisites for any effective contractual clause by particularising the void conditions 

as indicated below:* 82 83 84 85

(1) A  condition which contravenes the Qur’an and the Traditions.
85(2) A  condition which permits a prohibited action or forbids an allowed one.

(3) A  condition which is contrary to the requirements o f the contract (muqtada a l- ‘aqd).
(4) An uncertain condition which results in uncertainty o f the main contract.

81

The problem o f the prerequisites o f an effective condition has been deeply investigated 

by moderate ShTa jurists, particularly by Sheikh Ansari whose books are mainly relied 

upon as a principal source in modem Shi‘a jurispmdence. He has enumerated up to 

eight prerequisites for an effective contractual clause (shart, condition) as follows:86

(1) Fulfilment o f a condition should be practicable.
(2) A  condition must be substantially lawful.
(3) A  condition should be reasonable.
(4) A  condition should not contravene the “Qur’an” or the “Sunna” .
(5) A  condition should not be contrary to the requirement o f the contract {muqtada 

a l- ‘aqd).
(6) A  condition should not be uncertain in a way that causes uncertainty o f the 

contract’s subject matter.

SMH N ajafi, Jaw ahir al-Kalam, vol XXIII, p 199; Shahid a l -Thani, Masalik, note 4 supra, vol I, p 
152.

82
See chapter eight.

83
‘A llam ah , Qawa 'id, p 152; Shahid a l -Thani, Masalik, vol I, p 152.

84 , .
MF MARAGHA’I, ‘Anawin, p 252; M A N araQ i, ‘Awa ‘id al-Ayyam, p 46.

85 For an analysis on the second part of the prerequisites see the explanation to note 80 supra.
86 See M A nsari, Makdsib, pp 276-83.
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(7) A  condition should not be absurd (for example a condition within a sale 
contract based on which the buyer should resell the goods to the seller 
immediately after the contract).

(8) A  condition should be supplementary to a contract and incorporated in it.

[4.40] Sheikh Ansari’ s list has been truly criticised by some jurists who argue on 

methodological grounds that some o f his enumerated prerequisites overlap with others. 

For example lawfulness o f condition (prerequisite No. 2) is covered by the criterion 

mentioned at No. 4 according to which a condition should not contravene the “Book” 

and the Tradition. Similarly voidness o f a condition based on which the buyer should

resell the goods to the seller immediately after the contract (prerequisite No. 7) has been
88doubted in reliance on the theory o f freedom o f contract.

(ii) Under Sunni Schools o f Jurisprudence

[4.41] While the freedom o f contracting parties to insert any lawful condition in 

nominate contracts in order to vary their natural effects is unanimously acknowledged in 

the Shi‘a school o f law, such freedom is restricted in the main Sunni schools chiefly 

because o f their reliance upon a statement attributed to the Prophet indicating that “ sale
on

with a condition is prohibited.” Nevertheless, a different stance has been taken by 

each o f the Sunni schools by the acknowledgment o f limited effective conditions in a 

contract. Some modem Sunni jurists have modified the restricting regulation contained 

in their jurisprudence on the ground o f the doctrine o f equity ( Istih sd n ). According to 

this doctrine some Shan ‘a rules including the theory o f restriction o f conditions may be 

modified, so as to make them conform to current customs and also make them more 

beneficial for individuals. The Hanbali and to some extent the Maliki, have generally 

maintained a more liberal viewpoint in giving effect to contractual clauses (shurut).* * * 90

See NA ’fNI, M irzA HASSAN, Munyyat al-Tdlib, ed KHUN SARI, Sheikh Musa, (Tehran, nd: Chap 
Sangi, Heidari) vol II, pp 125 - 126; SMK Tabataba ‘I YAZDI, Hashiya ‘Aid al-Makasib, (Qum, 
Chap sorbi) vol II, p 60.
See M am aqAn !, A llAmah , note 64 supra, p 233.
Mawsu'at Jam al ‘A bd al-Nasir, vol XI, p 187. See also Ka m a li, M H, Principles o f  Islamic 
Jurisprudence, Islamic Texts Society (1991) p 288
Ibn Rushd, A bu  W alid  M B A, Biddy at al-Mujtahid Wa Nihayat al-Muqtasid, (Cairo, 1966: Dar al- 
Fikr) vol II, pp 147-179; SANHURJ, M asadir al-Haqq, note 63 supra, vol V, p 155.
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In particular the Hanbali school by rejecting “ Istih sa n ”91 92 93 is the school that is closest to 

the Shi‘a standpoint in recognition o f effective contractual clauses. The majority o f the 

jurists o f the Hanbali school, particularly from the time o f Ibn Taymiyya (d 728 

AH/1328 AD), generally recognise all contractual clauses (shurut) except those which 

are forbidden by the S h a ri‘a. The different positions, taken by the Hanafi, the Shaft’ i 

and the Maliki schools in regard to their criteria for an effective contractual clause can 

be classified in five prerequisites.

a. Under the Hanafi, the Shaf!‘i, and the Maliki Schools
[4.42] Under these three schools the prerequisites o f an effective contractual clause are

as follows:

(1) Contractual clauses should be consistent with a contract’s Muqtada (the main effect 
for the creation o f which a contract is entered into). The clauses should not vary 
the effects {Muqtada a l- ‘Aqd) prescribed by the Sh a ri ‘a for the relevant nominate 
contract. A  contractual clause must be conducive to the achievement o f the natural 
effects o f a nominate contract, so that the relevant effect can be achieved even

93without enforcement o f the stipulated clauses.

(2) Contractual clauses should be related to the quality and the quantity o f the subject- 
matter o f contract (Shart a l-Sifa t).94 The three schools Hanafi, Shafi’ i, and Maliki, 
are unanimous in recognition o f this prerequisite.95

(3) Contractual clauses must be expressly allowed by the S h a ri‘a,96 eg., a fixed 
deadline for payment o f the price in a sale contract (as specified in the Qur’an 
2:282), or a condition which gives an option to one or both contracting parties or to 
a third party to revoke the contract within a specific time, (as prescribed in the

See also [4.17].
92

M aw su‘at Jam al ‘A bd al-Nasir, vol XI, p 195; AR JAZIRI, Kitab al-Fiqh ‘ala al-Madhahib al-A rba‘, 
vol II, P 229.

93 Id, Mawsu'at Jam al ‘A bd al-Nasir, vol XI, p 228. An example of such a case is a clause in a sale
contract on the basis of which the parties specify a date for the payment of the price. It is obvious that 
the price can be recovered even without the incorporation of such a clause in the sale contract. See 
also clauses contrary to a contract’s Muqtada in ch 8 infra.

94 Such as clauses in a sale contract which specify the responsibility of the seller regarding the quality of
goods or a clause which clarifies a particular sanction against inconsistency of the goods with the 
sample or with the agreed descriptions.

Mawsu ‘at Jam al ‘A bd al-Nasir, vol XI, p 182.
See eg, Id, pp 183-84; A ‘ALAMGIR, Fatawa al-Hindiyya, (Cairo, 1310 AH: Matba‘at al-Kobra al- 
’Amiriyya), also published as al-Fatawa al- ‘Alamgiriyyaa, (Calcutta, 1828 AC) vol III, p 133.

96
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Sunna) A ll the Sunni and Shi‘a jurists are unanimous in acknowledging such a
condition.

(4) According to the Hanafis, contractual clauses should facilitate the fulfilment o f the 
main nominate contracts (al-Shart a l-M u la ’im). An example o f such a case is a 
clause in a sale contract, on the basis o f which the buyer undertakes to arrange a

98bail or a mortgage for securing the payment o f the price.

(5) Under the Maliki school contractual clauses should not only not result in 
uncertainty o f a contract ( Gharar) but also should not cause any variation o f the 
real price in a sale contract. For example a condition within a sale contract which 
imposes an obligation on the seller to lend a sum o f money to the buyer is regarded 
as void, because it is presumed that this commitment motivates the seller to 
increase the real price."

b. The Hanbali School
[4.43] The Hanbali is the school closest to the Shi‘a viewpoint in recognition o f 

effective contractual clauses. In this school a clause in a contract for the sale o f a house, 

which gives a right to the seller to continue residing in the house for a certain period o f 

time is regarded as effective, even though such a condition is considered void by the 

Hanafis. Hanbali jurists, and particularly the modem ones recognise all kinds o f 

contractual terms except what is prohibited by the SharVa. The prerequisites o f effective 

conditions according to the Hanbali can be finally formulated as follows :

(1) The subject-matter o f a condition should not be another independent nominate 
contract100 such as a loan, hire, Sa la f or Salam (a sale contract based on which 
payment o f the price is due but the delivery o f the good is postponed for a certain 
period o f time).

(2) The conditions should not be repugnant to the contract expedient {Muqtada a l- 
‘Aqd).

(3) The conditions should not lead to uncertainty o f contract.101

97

M A nsar!, Makasib, p 129.
AR JAZIRI, Kitab al-Fiqh ‘ala al-Madhahib al-A rba', vol II, p 226.
Mawsu ‘at Jam al ‘A bd al-Nasir, vol XI, p 195; AR JAZIRI, id, p 229.

Such a condition is quite common in the School of Shi‘a under the title of “Short al-Ghayat”.

See generally MAQDISI, al Shark al Kabir, note 39 supra, vol IV, pp 53ff; AR JAZIRI, Kitab al-Fiqh  
‘ala al-Madhahib al-Arba ‘, vol II, pp 230-31; Mawsu ‘at Jam al ‘A bd al-Nasir, vol XI, p 219 ff.
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c. M odification  by Sunni Jurists o f the C lassical P rerequ isites o f  a V alid  C ondition
[4.44] Apart from the Hanafi viewpoint which is too rigid in its theory o f restriction o f 

conditions, the attitudes o f other Sunni schools seem to be more flexible. For example, 

the ShafTis give effect o f a contractual clause i f  it has a legitimate advantage to the 

concerned party/ It is understood from the ShafTis’ categorisation o f void conditions 

that this school in reliance upon the principle o f propriety o f conditions has expanded 

the scope o f effective conditions. They advocate the prerequisite that a condition should
103not be prohibited by the Sh a ri ‘a instead o f having to be expressly prescribed by it. 

The Malikis also have similarly expanded the scope o f effective contractual clauses 

{Shurut) by altering the prerequisite o f being expressly prescribed by the Sh a ri ‘a and 

replacing it by the prerequisite that conditions should not enjoin any task which is 

prohibited by the S h a ri‘a. For example, i f  in a contract for the sale o f a house the 

parties stipulate that the buyer should set up a brothel or gambling centre in it, such a 

condition would be void.104

(iii). U nder the CCI
[4.45] Iran’s Civil Code is silent about the conditions o f effective contractual clauses 

{Shurut). Nevertheless, it has categorised valid and void conditions in Articles 232 and 

233.105 According to these two Articles, and also according to the doctrine o f freedom 

o f contract and the principle o f propriety o f conditions, the prerequisites o f valid 

contractual clauses may be itemised as below:

(1) The fulfilment o f conditions should be possible and within the capacity o f the
obligee.

(2) The conditions should provide a reasonable advantage and benefit for the beneficiary
party.

(3) Conditions should be lawful.

(4) Conditions should not be contrary to the requirement o f the contract {Muqtada a l-
‘Aqd).

AR Jaziri, id, P 228; Mawsu ‘at Jam al Abd al-Ndsir, vol XI, p 204.
Mawsu ‘at Jam al A bd al-Ndsir, vol XI, p 211.
Id, p 195ff; AR Jaziri, Kitab al-Fiqh ‘ala al-Madhahib al-Arba ‘, vol II, p 229. 
See notes 75 and 76 supra.
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(5) Conditions should not be so uncertain as to cause uncertainty o f the subject-matter 
o f the main contract.

G. The Law’s Intervention in Individuals ’ Contractual Relations

[4.46] As an exception to freedom o f contract, classical Islamic jurisprudence 

intervenes in contractual relations o f the individual for two main reasons. Firstly, 

Islamic law invalidates those contracts which contravene the imperative rules o f the 

Sh a ri ‘a or contravenes public policy or morality, for the interests o f the 

public.106 107 Secondly, Islamic law helps a contracting party to set aside a transaction 

which imposes on one party a grossly unbalanced obligation, and an unreasonable 

advantage on the other party. A  contract may be disadvantageous for a party i f  it is 

entered into it while there has been a defect either in intention or a defect in consent. 

One party’s consent to a contract may be defective because o f his or her impaired 

facilities, lack o f precise evaluation o f all rights and duties which are created by the 

contract, lack o f knowledge o f the real value o f the object o f the contract, mistake, 

inducement or misrepresentation o f the other party. In such cases the principles o f 

Islamic law give the concerned party an option (kh iya r) to set the transaction aside. 

There are more than ten options by which a contract may be set aside. The study o f 

these options is beyond the scope o f this thesis, and therefore reference is made to other 

original sources.108

[4.47] Although the Iranian legal system follows the jurisprudence o f the Shi‘a school 

regarding those circumstances in which an option is given to a contracting party to set a 

contract aside, this legal system has gone beyond Islamic jurisprudence in strengthening

106 See chapters five and six.
107 In Shi‘a jurisprudence, in general the intention to create legal relations (Irada or Qasd-i Ins ha) is 

distinguished from consent (Rida) as two prerequisites for validity of a contract. See generally 
OwsiA, note 63 supra, pp 205-218. See also M  A n s a r !, Makasib, pp 90-5.

108 See M A nsar], Makasib, pp 213-74; AR SANHURJ, Masadir al-Haqq, vol IV, pp 234-68, 267ff; SE 
Rayner , The Theory of Contract in Islamic law, Graham & Trotman (1991) pp 305-351 The Civil 
Code of Iran has recognised ten options in Articles 397-457. See also Majalla which has recognised 
six options in its Articles 182, 310, 313-315, 316-318, 320-335, 336-355.
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its intervention in the contractual relations o f individuals. This trend seems to be a 

political necessity in a society with a modem economy in which the bargaining power 

o f the individual can be grossly unbalanced. The following examples can be mentioned 

in relation to such a trend.

(1) The first example which shows a strengthening o f Iranian law’s intervention in the 

individual’s contractual relations is the restriction o f the scope o f Article 459 o f the 

CCI109 by Articles 33-39 o f the amendment o f the Registration Act 1310/1931. The 

philosophy o f Article 459 o f the CCI (which is consistent with Islamic law) is to enable 

a seller (who is selling his property because o f duress and urgent need o f money) to take 

back his property by returning, within a specific period o f time, the price to the buyer, i f  

such a condition is stipulated in the sale contract. Because o f the prohibition o f usury, 

the professional money lenders used to lend money with a high profit but in the form o f 

a conditional sale as is prescribed under Article 459 o f the CCI. In such a case the seller 

(who is in fact the borrower) superficially sells his particular property to the buyer (who 

is in fact the money lender) in return for a nominal price (which is in fact the sum o f the 

loan). The parties stipulate in this contract that i f  the seller returns the price within a 

specific period o f time he will re-gain the title o f the property. Meanwhile, the property 

is rented by the seller, and he pays the profit o f the loan in the form o f rent. In such a 

process, i f  the price is not returned when due, the money-lender can easily own the 

property whose value is normally a few times more the stipulated price. In order to 

protect such sellers who can easily lose their property i f  they are unable to return the 

price, the legislature intervened and, in Articles 33 and 34 o f the amendment o f 

Registration Act 1310/1931, burdened the effect o f mortgage to such a sale contract.

Article 459 of the CCI says:

“In a conditional sale, immediately on completion of the transaction, the object 
of sale becomes the property of the purchaser, subject to the option held by the 
seller. Therefore, if  the seller does not abide by the condition fixed between 
him and the buyer regarding the return of the object of transaction, the sale will 
become unconditional and the buyer will become the unconditional proprietor 
of the thing sold; and if, on the contrary, the seller acts in accordance with the 
above-mentioned conditions, and returns the object of sale by rescinding the 
contract, the object will become the property of the seller from the moment of 
rescission; but the accretions and profits accruing from the object of sale from 
the time of transaction until the time of the cancellation belong to the buyer.”
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Accordingly, the creditors (the apparent buyers) in such a case, became limited to the 

recovery o f their money only and, therefore, became unable to own the property. On the 

basis o f Article 39 o f the said Act any contract or clauses to the contrary are prohibited 

and, therefore, are regarded as null and void.

[4.48] Enactment o f particular imperative provisions, including the following Acts, can

be mentioned as other examples o f statutory intervention by Iranian law in the

contractual relations o f individuals prohibit conflicting contracts or clauses: Labour Act

1337/1958 (amended in 1374/1995);110 Landlord and Tenant Act 1356/1977 (in relation

to the lease o f commercial and industrial properties);111 112 Landlord and Tenant Act
1121362/1983 (in relation to the lease o f residential properties).

110 This Act contains imperative provisions in relation to maximum hours of employees’ daily work, 
minimum wages, paid leave, holidays and the work conditions of women and teenagers, and so on. 
These provisions implicitly prohibit any contravening contracts or clauses.

11 On the basis of Landlord and Tenant Act 1356/1977 a contract for lease of commercial or industrial 
freeholds will not be dissolved on expiration of the time of contract. Accordingly, the tenant can 
oblige the landlord through a court to enter into a new course of lease contract. In such a case, the 
landlord cannot increase the rent himself. Instead, either the tenant or landlord can ask the court to 
modify the amount of rent. Concerning the modification of the amount of the rent, Article 4 of 
Landlord and Tenant Act 1356/1977 says:

“Either the tenant or landlord can ask the court to modify the amount of rent on 
the ground of increase or decrease of expenses and lifestyle, subject to the 
satisfaction of two conditions: first, the existing lease contract must have 
expired, and second, three years must have passed from the time of the last 
modification of the rent. In such a case, the court will modify the rent on the 
basis of an official chart released every year by the Central Bank showing the 
rate of increase in the price of goods and services.”

112 This Act has attempted to give effect to all the conditions which are agreed by the parties in relation to 
the lease of residential freeholds. However, in two cases this Act provides provisions which can be 
enforced regardless of the consent of the landlord. First, according to note 3 of Article 14 of this Act 
“ if a landlord without a justified excuse refuses to lease his or her property which is capable and ready 
for lease, the Islamic court, in the case of necessity, can, on behalf of the landlord, lease the property 
and transfer the rent to his or her account.” Second, according to the Landlord and Tenant Act 
1362/1983, on expiration of the lease or upon rescission of the lease contract, a tenant should vacant 
the object of the lease and should give it to the possession of the landlord. However, Article 9 of the 
said Act provides a provision which disregards the consent of landlord. This Article says:

“In cases where the court finds that, because of a shortage of accommodation, 
vacating the object of lease leaves the tenant in poverty and hardship, the court 
can give a grace period of time to the tenant, if doing so is not in conflict with 
the poverty and hardship of the landlord himself.”

In a trend of Islamicisation of Iranian law, Article 9 of the Landlord and Tenant Act 1362/1983 has 
followed a rule which is discussed by the Shi‘a jurisprudence as a principle of “ ‘Usr wa Haraj” (fault 
under duress). Shi‘a jurists have substantiated this principle by relying on some Qur’anic statements
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III. COMMON LAW  PERSPECTIVE

[4.49] Although in the early stages o f the common law o f contract only a certain 

number o f traditional contracts were predominant, medieval law imposed some 

limitations on the contractual relations o f individuals the study o f which is beyond the 

scope o f this research. The trend for a complete liberation from medieval law and its 

limitations over individuals’ contractual obligations led to the establishment o f the 

“principle o f will”  in Europe in the 18th century. The theory o f freedom o f contract 

reached its highest point about the middle o f 19th century. However, with the 

emergence o f the modem economy, freedom o f contract started to decline from the last 

quarter o f the 19th century.114 Consequently in some cases the freedom o f the 

individual to choose the parties with whom they should enter into contract was whittled 

down.115 As a result o f the decline o f freedom o f contract, the parties to some extent 

were specifically restricted from stipulating “unfair or unconscionable clauses” , such as 

“unreasonable restrictive clauses” and “unreasonable exclusion clauses.” 116 In order to 

provide a comparative study in relation to the main thrust o f the thesis, two processes o f 

the rise and the decline o f the theory o f freedom o f contract and the effect o f these two 

processes on the validity o f contractual clauses under common law will be briefly 

studied below.

A. Rise o f Individuals’ F ree Will

[4.50] As a movement towards complete liberation from all the previous restrictions 

applied on contracts by medieval law, freedom o f contract reached its highest point by

such as: Haj: 78; Ma ’ida: 6; Baqara: 185, 286; Nisa 43, and also a number of ahadith, the study of 
which is beyond the scope of this thesis. For a study of the “ ‘Usr wa Haraj” principle under the Shi‘a 
jurisprudence see.- MA N araQ i, ‘Awa'id al-Ayyam, p 57ff; MF M ar ag h a ’i, ‘Anawin, p 89ff; MH 
M usavi BuJNURDi, Al-Qawa ‘id al-Fiqhiyyah, vol I, p 209ff.
See Stig Jorgensen, “Individual Rights and Contract: Freedom and Reciprocity in Contract Law” 

(1987) 65 Washington University Law Quarterly 722 at 724.
See generally KM Teeven, note 13 supra.

ATI YAH, note 9 supra, p 735.
See eg, s 68 of the Australian Trade Practices Act 1974 (Cth) which prohibits unreasonable exclusion 
clauses.
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1870.117 The English legal historian Sir Henry Sumner Maine in 1861 rendered his 

famous maxim in relation to this development o f contract law and described this 

movement as a movement from ‘ from  Status to Contract.” Development o f the 

theory o f freedom o f contract was based on the assumption that individuals are 

enlightened and rational in looking after their own interests and, therefore, they should 

be free and autonomous in their contractual relations. This idea, which was adopted by

A tiyah , note 9 supra, p 716.
See M A IN E , Ancient Law, note 10 supra, ch IX; GRAVESON, Status in the Common Law, note 11 

supra, ch III; A T IY A H , note 9 supra, p 259; O KAH N-FREUND , note 11 supra.
Analysis o f  the word “status”:

It appears that the development of the theory of freedom of contract was described as a movement 
“from status to contract” by M aine, Sir Henry Sumner  who wrote:

“The word Status may be usefully employed to construct a formula expressing 
the law of progress thus indicated, which, whatever be its value, seems to be 
sufficiently ascertained. All the forms of Status taken notice of in the Law of 
Persons were derived from, and to some extent are still colourable by, the power 
and privileges anciently residing in the Family. If then we employ Status, 
agreeably with the usage of the best writers, to signify these personal conditions 
only, and avoid applying the term to such conditions as are the immediate or 
remote result of agreement, we may say that the movement of the progressive 
societies has hitherto been a movement from Status to Contract.” M aine,
Ancient Law, note 10 supra, ch V, pp 181-2 (of the 1930 edition).

The term “status” in classical legal terminology refers specifically to different ‘ levels of legal 
capacity’ . Nevertheless, “status” is viewed by Roman law and old English common law in two 
different ways. In Roman law the term “status” is used for determination of full legal capacity which 
was composed of three elements: civil rights {status civitatis), liberty {status libertatis) and family 
rights {status familiae). When a person has not a full capacity he or she lacks or has lost one of these 
three constituents of status. In common law however the term “status does not refer to the full 
capacity, but rather a deviation from the norm of legal capacity, either positively or negatively.” See 
M anfred Rehbinder “Status, Contract, and the Welfare State” (1971) 23 Stanford Law Rev 941 at 
943.

As Graveson believes status in the current Common Law is defined as:

“ [A] special condition of a continuous and institutional nature, different from 
the legal position of the normal person, which is conferred by law and not 
purely by the act of the [contracting] parties . . .”

See Graveson, Status in the Common Law, note 11 supra, P 2.

Accordingly, in common law when the term “status” is used in relation to a person, it means that he 
has either gained a legal capacity, or his legal capacity has been reduced. Thus, a contract might 
establish a status, based on which the contracting party would gain a quality different than before. 
However, an exchange contract only has economic result and has no effect whatsoever on the status 
of the contracting parties. See generally Graveson, Status in the Common Law, note 11 supra, ch II. 
Taking into consideration the above study, it seems that as Sir Frederick Pollock has mentioned 
Maine gave a restricted meaning to the term status. Sir F Pollock  , Introduction and Notes to Sir 
Henry Maine’s “Ancient Law” John Murray (1907) pp 34-6, note L to Maine’s ch V.
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English common law in the eighteenth century belonged to extreme individualist 

lawyers who believed in absolute freedom o f the individual in their contractual 

relations.119 * * * * In support o f this idea Sir George Jessel MR said:

“If  there is one thing which more than another public policy requires, it
is that men o f full age and competent understanding shall have the120utmost liberty o f contracting . . . ”

[4.51] In the United States the theory o f freedom o f contract was regarded as being

rooted in the Constitution. Accordingly, during the first quarter o f the twentieth century

in the so-called “Lochner era,” some 200 state statutory provisions that constrained

individuals’ contractual freedom were overruled by the United State Supreme Court on
• 121the basis that freedom o f contract was a fundamental right.

[4.52] In this era private law was dominated by the “principle o f will.”  Consequently

in the beginning o f the 19th century in advocating this principle it was claimed that the 

“national spirit” was the real source o f the private law, and public law has nothing to do 

with the contractual relation o f individuals. Under the dominance o f the “principle o f

will,” obligations were established based on the parties’ “ sovereign will.” Thus the
123parties’ “ subjective will” was the basis o f the interpretation o f contracts.

B. Decline o f Freedom o f Contract

[4.53] The common law o f contract has witnessed a gradual decline o f the theory o f 

freedom o f contract which reached its highest point in 1870.124 The erosion o f the “ free 

choice” o f individuals’ in their contractual relations was considered as a “veering back 

to status.” This decline was based on three different reasons. Firstly, the emergence 

o f modem business and the importance o f the economy that created circumstances under

119

120 

121 

122

123

124

125

R POUND, “The End of Law as Developed in Juristic Thought” (1917) 30 Harvard LR 201 at 208. 
Printing Co v Sampson, 19 Eq 462, 465 (1875) (cited from Id, R POUND, at 209).
G Gunther, Constitutional law, Foundation Press (New York, 12th ed 1991) pp 439-65.
Stig JORGENSEN, note 113 supra, at 727.
Ibid.
See A tiyah , note 9 supra, p 716; See also generally KM TEEVEN, note 13 supra.
N ISAACS, note 13 supra, at 40.
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which the role o f contract in society declined and because o f the procedure involved in 

such circumstances the “ consensual freedom” was eroded. Secondly, legislative 

intervention and the creation o f non-voluntary rights and duties on the basis o f statutes, 

caused the value attached to the importance o f free choice to decline. The legislature 

began to develop rules which were to supplement individual contracts particularly 

concerning implied conditions that were not specifically decided. The legislative rules 

were mainly in relation to production and sale o f goods. Thirdly, one-sided contracts 

which were the result o f industry monopolies and the dominant bargaining power o f 

producers encouraged the courts to override some unconscionable contractual clauses by 

the development o f equitable doctrines. Alongside the legislature, the courts also 

attempted to override the objective consent o f contracting parties on the grounds o f 

fairness by developing equitable doctrines. As a result it can be said that in the modem 

common law countries the theory o f freedom o f contractual obligations has become less 

predominant, and instead both the legislature and the courts have attempted to override 

the objective consent o f the contracting parties. Each o f these three factors are 

examined below.

1. Evolution o f Modern Economy and Decline o f F ree Choice

[4.54] At the end o f the 19th century it became obvious that the application o f the 

“theory o f will” in general terms contradicted the fundamental needs o f society life and 

its technological development. The evolution o f a modem economy aided the 

decline o f freedom o f contract primarily because o f two reasons. The first reason was 

the effect o f the modem economy itself on the contractual relations o f individuals and 

the modification o f the role o f contract in the economy. The second reason was the 

erosion o f contractual principles through the emergence o f modem business 

corporations. Each o f these two elements is examined below.

126
St ig  Jo r g e n s e n , note 113 supra, at 728.
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(i). Industrial Revolution and Modification of Legal Relations
[4.55] During the industrial revolution, capitalism divided individuals into two groups, 

factory owners and workers, whose interests were in conflict. The workers indeed were 

forced to work in factories to earn the necessities o f life. Some factories achieved a 

monopolistic position and therefore gained a higher bargaining power.

[4.56] In some cases the consumers had no bargaining power because the inflexible 

position o f such monopoly sellers was “ take-it-or-leave-it.”  One-sided contracts 

were concluded especially in maritime law, labour law, and in the sale o f monopoly 

products. Under such circumstances, the private law was changed and the “principle o f 

will” was replaced by a “principle o f expectation (or trust)” . During the last quarter 

o f the 19th century the form o f contracts between big corporations and their suppliers 

became more standardised. Standardised contracts usually contained a trader’s 

standard set o f clauses which were drafted on the basis o f “ take it or leave it.” With 

the standardisation o f contracts a number o f procedural difficulties were avoided and 

standard contracts were supported by the legislature and the courts. Individuals 

usually did not have any effective role in negotiating or drafting the standardised 

stereotypical contracts which were required in a wide range o f mass product

127

128

129

130

131

132

133

Statistic shows that during the 19th century because of the Industrial Revolution the percentage of 
non-agricultural labor comparing with the total of work-force was sharply increased. See JW HURST, 
Law and the Condition o f  Freedom  in the Nineteenth Century United State, University of Wisconsin 
Press (1956) p 71.
See KM Teeven, note 13 supra, at 127.
Stig Jorgensen, note 113 supra, at 728.
See N ISAACS, note 13 supra, at 34, 38-9.
M SNEDDON, “Unconscionability in Australia: Development and Policy Issues” (1992) 14 Loyola o f  

Los Angeles and Comparative U  545 at 556.
The legislatures contributed to the standardisation of contracts by the enactment of some legislation 

governing contracts mandating the general requirements of transactions and imposing compulsory 
clauses. See JW HURST, Law and Econom ic Growth: The Legal History o f  the Lum ber Industry in 
Wisconsin, 1836-1915, University of Wisconsin Press (Madison, 1984) p 307; See also N ISAACS, 
note 13 supra, at 38-39.
The courts instrumentally supported standardisation by enforcing such contracts and interpreting 

them in a literal manner, mainly for two reasons: Firstly, in standard contracts some irrational
litigation factors of court procedure were avoided. Secondly, by standardisation the certainty of 
contracts were encouraged and any risk related to a contract was more easily calculable by the parties. 
See LM Friedman, A history o f  American Law, Simon & Schuster (2d ed, 1985) pp 188-95.
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distributions.134 * * * * * By standardising o f contracts, some procedural difficulties were 

avoided, as this process is an inevitable consequence o f the modem economy. 

However, the process o f standardisation o f contracts helped the erosion o f free choice 

and the “principle o f will”  for two reasons. Firstly, the standardised contract 

governed the rights o f individuals who in fact had no effective role in drafting or 

negotiating them. Secondly, where a standardised contract complies with the 

“ objective theory o f bargain consideration” it would be immaterial whether or not it
138has been drafted in favour o f the helpless consumer or not.

(ii). Modern Business Corporation and the Erosion of Contract Principles
[4.57] The emergence o f the modem business corporation contributed to the erosion o f 

individuals’ free choice in their contractual relations. The establishment o f the big 

modem corporation caused the industrialists to gain unprecedented massive wealth 

which led to the disturbance o f the individual’s equal economic opportunity. ~ The 

concentration o f wealth and modem business in the hands o f a few corporate owners in 

addition to the monopolisation o f some products gave rise to limitations in the 

bargaining power o f outsiders and also the erosion o f their consensual freedom.140 

Freedom o f choice was mainly eroded in employing the workers by modem 

corporations. A  worker who was contracting with an impersonal company had no 

choice in relation to the terms and conditions o f the contract.141 Such an employment 

contract was easily enforced by the courts. Hence, when an aggrieved employee 

complained about the unfair terms o f the relevant employment contract, the response o f

134

135

136

137

138

139

140

141

Cf M Sn e d d o n , “Unconscionability in Australia: Development and Policy Issues” (1992) 14 Loyola 
o f  Los Angeles and Comparative L J  545 at 556-8.
It appears that Isaacs Nathan in 1917 wrote his article “The Standardising of Contracts” to justify 

standardisation of contracts and the intervention of the legislature in contract law, in order to prove 
the fact that by 1917 the general formula of Sir Henry Maine {from status to contract) had been 
modified or limited. See N ISAACS, note 13 supra, at 34-37.
KM T e e v e n , note 13 supra, at 125.
Id, at 126.
Ibid.

See generally S FINE, Laissez Faire and the general-W elfare State: a Study o f  Conflict in American
Thought 1865-1901, Michigan UP (1956).
See A t i y a h , note 9 supra, p 727; See also KM TEEVEN, note 13 supra, at 120-21.

See JW HURST, note 127 supra, p 75.
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the courts was that the objecting party had knowingly and freely entered into the 

contract with the corporation with limited liability.142 Unfair clauses in agreements 

between employers and labourers and the tough conflict in the form o f general 

employment agreements necessitated the establishment o f labour law to regulate 

employment agreements.143

2. Legislative Intervention

[4.58] In response to the abuse o f freedom o f contract by some overreaching corporate 

and factory owners in a welfare state, the legislature intervened in order to protect 

consumers and also weak contracting parties.144 The outcome o f the modem economy 

was the concentration o f wealth in the hands o f a few people, and on the other side 

unemployment on a high scale and the acute difficulties for weak individuals in 

obtaining housing and health care.145 Accordingly the realisation grew that freedom o f 

contract was a slogan to protect powerful businessmen against the weak in their 

contractual relations in an industrial society. Due to the emergence o f such problems 

the demand grew for “ social laws” to supplement the mere business morality146 whose 

application lacked any firm sanction. Statutory intervention was intellectually 

supported by the preachers o f social Gospel and the modem thinker who interpreted the 

Christian economic rules in a new norm. They preached that the economic rules were 

not immutable but capable o f being developed in the context o f time and place. 

Accordingly it was realised that state intervention was necessary to assist the 

furtherance o f society.147

See eg, A t i y a h , note 9 supra, pp 564-67.
143

S t ig  Jo r g e n s e n , note 113 supra, at 729.
144

Legislatures intervened by imposing compulsory duties on the party who has the superior position m 
the contractual relationship such as lenders in relation to borrowers, employers in relation to 
employees, etc. Such a phenomenon led to the decline in importance of the objective consent of 
contracting parties and an increased emphasis on their status. See eg, KM TEEVEN, note 13 supra, at 
135.

145
JW HURST, note 127 supra, pp 82-5.

146
M W e b e r , Max W eber on Law in Economy and Society, (Max Rheinstein ed Edward Shils and Max 
Rheinstein trans from 2nd ed 1925), Harvard University Press (1954) pp 191-7, 308.
See S F in e , note 139 s u p r a , pp 177, 198-203.
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[4.59] During recent years, extensive legislation has been passed in common law 

countries to protect consumers. Particular non-mandatory rules mainly concerning 

credit-sale and hire-purchase were produced by this kind o f legislation the applicability 

o f which cannot be dispensed with by the private agreements o f individuals.148 Due to 

the intervention o f legislation, the free choice o f contracting parties to some extent was 

whittled down. Although the value attached to an individual’ s freedom o f choice was 

kept intact in some particular areas such as agreements involving sexual morality, it was 

overridden in contracts involving commercial spheres. Accordingly, the importance o f 

consent declined in a number o f situations. For example, according to section 2-302 o f 

the UCC, a contract may be set aside entirely or partially i f  some procedural 

unconscionability has been involved in the process o f its formation. Similarly, on the 

basis o f the Contract Review Act 1980 (NSW) and section 51ab o f the Trade Practices 

Act 1974 (Cth) o f Australia, a contract may entirely or partially be whittled down if  

some procedural or substantial unconscionability is involved. In some situations, a 

person’s freedom o f choice to enter or not to enter into a contract or even with whom he 

or she could conclude a contract, has declined. For example on the basis o f the 

Leasehold Reform Act 1967 o f England a tenant in limited circumstances can acquire 

the freehold o f a premises without the consent o f the landlord.149

3. The Courts9Intervention

[4.60] By the turn o f the twentieth century the common law courts began exercising the 

modem equitable doctrines by softening the theory o f freedom o f contract. Because o f 

this trend some equitable doctrines such as promissory estoppel, economic duress, 

frustration, unconscionability and good faith were developed. In exercising the first 

three doctrines it is not necessary to make any enquires into the parties’ consent.

Stig Jorgensen, note 113 supra, at 728, nl6.

Section 19 of the English Landlord and Tenant Act 1927 can be mentioned as another similar 
example in which the absolute right of a contracting party in exercising his absolute contractual right 
is eliminated by the law. Under this section where a lease contract gives a right to the tenant to assign 
the related premises to third parties subject to the consent of the landlord, in future the consent of 
landlord can not be “unreasonably withheld”. Thus, the consent of the landlord can be dispensed with 
where it is regarded as unreasonable by the court.
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Consensual agreement is immaterial in relation to the enforcement o f a promise under 

the equitable doctrine o f promissory estoppel. In the same way, in the application o f the 

“ economic duress” doctrine, consent is quite immaterial. The courts may give relief by 

relying upon these doctrines and ignore the objective language o f the contract which is 

imposed by the party who had superior bargaining power. This work does not intend to 

deal with the precise study o f all equitable doctrines including “good faith” and 

“ frustration” .150 Nevertheless, the doctrine o f unconscionability will be briefly 

examined below.

(i). Unconscionability
[4.61] The roots o f the unconscionability doctrine in English common law go back to 

the early 17th century.151 152 153 154 Until the late 19th century English courts applied the doctrine 

to give relief to a seller who had been duped into selling his property substantially 

undervalue. The equitable doctrine was rapidly developed in other common law
153countries including Australia. For example the Australian case o f Commercial Bank 

o f A ustra lia  v. Amadio advanced the equitable doctrine o f unconscionability in this 

country in several aspects. In that case the defendants, who emigrated from Italy to 

Australia, under undue pressure o f their son guaranteed the debt o f a company without a 

proper study o f the guarantee’s terms and conditions or the company’s financial status. 

The court found that the defendants entered into the guarantee contract because o f the 

undue influence o f the son. Accordingly, in setting the contract aside, the court held 

that the plaintiff itself was responsible for its unconscionable conduct in relation to the

For a study of frustration under Australian contract law see generally A STEWART; JW CARTER, 
“Frustrated Contracts and Statutory Adjustment: the Case for a Reappraisal” (1992) 51(1) Cam bridge 
L J  66-112.

151 See E arl o f  O xford’s case, (1615) 21 ER 485, 486.
152

See eg, F ry  v Lane, (1888) 40 ChD 312 which was the last case in which the doctrine was used. 
See also AH A ngelo & EP Ellinger “Unconscionable Contracts- A  Comparative Study” (1979) 4
Otago LR 300.

153
In Australia, for example, equity doctrine was used by the state courts throughout the late 19th and 

early 20th centuries. For example, see Symons v Williams, (1875) 1 VLR 199; Carello v Jordan  
(1935) StRQd 294. The equity doctrine was also applied by the High Court of Australia in some 
cases throughout the Twentieth Century. See Blomley v Ryan (1956) 99 CLR 362 (Concerning a 
sale contract at undervalue made under pressure while the seller was intoxicated); Commercial Bank 
o f  Australia v Amadio, (1983) 151 CLR 447.

154 (1983) 151 CLR 447.
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sureties.155 The principle quoted in Amadio’s  case has been endorsed by Australian 

courts.156 This trend shows that alongside the statutory development,157 Australian 

courts are showing more willingness to set transactions aside on the basis o f equitable 

principles such as unconscionability.

[4.62] The common law courts will apply the equitable doctrine subject to the 

satisfaction o f two conditions. First, a contract may be specially disadvantageous for a 

party because o f his or her impaired faculties, illness, inexperience, ignorance, economic 

duress, age or weakness in the language o f the contract.158 Second, the superior party 

must unconscionably enjoy a special advantage as a result o f such a situation. I f  these 

two factors are satisfied, the contract will be discredited by the court unless the 

advantaged party proves that the contract was fairly entered into under the 

circumstances,159 or that adequate advice was given to the disadvantaged party.160

[4.63] The equitable doctrine only gives relief for procedural unconscionability, 

therefore, the existence o f unfair clauses or the gross inequality o f the contracting 

parties’ rights and duties themselves normally will not justify equitable relief.161 

Instead, such substantive inequities may provide some guide-lines which prove the

Id, at 448-49.

See eg, Louth v Diprose (1992) 175 CLR 621; Begbie v State Bank o f  New South Wales (1994) 
ATPR 41-288.

See the Trade Practices Act 1974 (Cth) s 5lAB. See also generally Contract Review Act 1980 
(NSW).
In Blomley v Ryan (1956) 99 CLR 362 at 405 Fullagar J stated that:

The circumstances adversely affecting a party, which may induce a court of equity either to 
refuse its aid or to set a transaction aside, are of great variety and can hardly be 
satisfactorily classified. Among them are poverty or need of any kind, sickness, age, sex, 
infirmity of body or mind, drunkenness, illiteracy or lack of education, lack of assistance or 
explanation where assistance or explanation is necessary.

159 F ry  v Lane, [1888] 40 ChD 312 at 321.
160 See generally M SNEDDON, “Unfair conduct in Guarantees and the Role of Independent Advice” 

(1990) 13 University o fN S W U  302.

161 It was declared in Lloyds Bank v Bundy [1975] QB 326 at 336 that, as a general mle, the common 
law will not interfere in substantial unfair transactions which are left to Parliament. It was mentioned 
that, for example, when a poor homeless man undertakes to pay a high rent, the common law will not 
interfere; or, when a borrower who urgently needs money borrows money from a bank at a high 
interest, the common law will not interfere.
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existence o f procedural unconscionability, thereby justifying equitable relief.162 163 For 

example, in the Australian case o f Blom ley v. Ryan the vendor claimed that the 

contract was not enforceable on the grounds o f unconscionability. He argued that he 

entered into the contract under the effect o f a “ long bout o f rum” drinking. The court o f 

equity refused to enforce the contract because it was held to be unconscionable.

[4.64] From the second half o f the twentieth century, the availability o f the equitable 

doctrine was expanded in common law countries because o f the recognition o f equitable 

relief by the legislature. The impact o f the modem economy, for example massive 

production and standardised transactions, led the UCC to explicitly adopt the doctrine o f 

unconscionability164 in its section 2-302. The applicability o f the UCC’s 

unconscionability rules was not limited to sale cases, but on the basis o f judicial analogy 

the courts commonly applied it to a wide range o f different contracts.165 In the UCC 

two types o f unconscionability are discussed. Firstly, procedural unconscionability 

which refers to the procedure o f the formation o f a contract and, secondly, substantive 

unconscionability which refers to unfair contractual terms or their unfair effects and 

imbalance in the rights and duties o f the parties.166

[4.65] In England the U nfa ir Contract Act 1977 prohibits harsh contractual clauses and 

also prohibits stipulating contrary to section 12 o f the Sale o f Goods Act in relation to 

description, quality or fitness o f goods. In Australia, the doctrine o f unconscionability 

is dealt with in the Trade Practices Act 1974 (Cth), the Contracts Review Act 1980 

(NSW) and New South Wales Credit Act 1984. The latter Act provides relief from 

harsh and unconscionable contracts and also loan contracts, which are regarded as risky 

because o f excessive interest rates. The Contract Review Act, which is partially inspired

Cf A r t h u r  A  L e f f , “Unconscionability and the Code: The Emperor’s New Clause” (1967) 115 U o f  
Pennsylvania LR 485 at 537-541.

163 (1956) 99 CLR362
164

KN L l e w e l l y n , The Common law Tradition, Little, Brown & Co (Boston, 1960) pp 369-70.
KM Teeven, note 13 supra, at 142.
For a study of such a distinction see AR TH U R  A  LEFF, “Unconscionability and the Code: The 

Emperor’s New Clause” (1967) 115 U  o f  Pennsylvania LR 485 at 489-528.
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by section 2-302 o f the UCC, lists a wide range o f factors on the basis o f which 

contract may be regarded as “unfair” , “harsh” or “unconscionable.” Unlike the 

equitable doctrine, the scope o f the Contract Review Act 1980 (NSW) is not limited to 

procedural unconscionability, but also covers substantial unconscionability. In 1986, 

under the influence o f the American and Canadian legislation,* 168 169 new provisions were 

added to Trade Practices Act 1974 (Cth) as section 52a . Section 52a  was re-enacted 

with the title o f “Unconscionable Conduct” as s 51ab . Section 51ab ( 1) o f the Act 

provides: “A  corporation shall not, in trade or commerce, in connection with the supply 

or possible supply o f goods or services to a person, engage in conduct that is, in all the 

circumstances, unconscionable.” Section 51ab provides a list o f factors based on which 

a conduct can be determined as unconscionable. The scope o f section 51ab o f the 

Trade Practices Act 1974 (Cth) is broader than the equitable doctrine and even broader 

than the Contract Review Act 1980 (NSW). This is so because, in determining 

unconscionability, s 51ab o f the Trade Practices Act 1974 (Cth) arguably considers 

both pre-contractual conducts, such as contract promotions, and also post-contractual 

conduct such as unconscionable enforcement o f contractual rights . Similar to the 

Contract Review Act 1980 (NSW), the Trade Practices Act 1974 (Cth) covers 

substantial unfairness o f contracts.

C. Restriction in Enforceability o f  some Contracts and Contractual Clauses

[4.66] Apart from those contracts whose formation or performance are prohibited in a 

strict sense on the grounds o f illegality or contravention o f public policy, the law does 

not enforce certain kinds o f contract or contractual clauses because o f substantial or 

procedural unfairness. Although the study o f all these contracts is beyond the scope o f 

this thesis, they are briefly outlined below as a general reference to the restriction in

167

M SNEDDON, “Unconscionability in Australia: Development and Policy Issues” (1992) 14 Loyola o f  
Los A ngeles and Comparative L J  545 at 552 .

168 In West v A G C  Advances Ltd (1986) 5 NSW LR 610, at 621 Justice McHugh of the New South 
Wales Supreme Court in interpreting the Contract Review Act 1980 (NSW) said:

[A] contract may be unjust because its terms, consequence, or effect are unjust This is 
substantive injustice. Or a contract may be unjust because of unfairness of the methods 
used to make it. This is procedural injustice.

169 See JW CARTER; DJ H a r l a n d , Contract Law in Australia, Butterworths (3rd ed 1996) at [1523].
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enforceability o f contractual clauses in light o f the reformation o f the theory o f freedom 

o f contract.

1. R estrictive Agreem ents

[4.67] A  notable example o f the common law’s intervention in the autonomy o f the 

individual, is the refusal o f the courts and the legislature to give effect to “unreasonable” 

agreements in restraint o f trade. The doctrine o f restraint o f trade can be traced from the 

second half o f the sixteenth century as one o f the oldest applications o f the doctrine o f 

public policy. Nevertheless, it can be said that the recent intensive control by statute 

over such agreements seems to be a necessity resulting from the emergence o f the 

modem economy and individuals’ inequality o f bargaining power in their contractual 

relations. This chapter does not attempt an exhaustive study o f the doctrine o f 

restraint o f trade. Instead, the chapter generally outlines this doctrine in order to 

illustrate the scope o f the intervention o f the courts and legislature in the individuals’ 

contractual relations under the common law legal system.

[4.68] Because o f the complexity o f the doctrine o f restraint o f trade, the common 

law courts have experienced difficulties in defining “restrictive” agreements. In 

Petrofina (Great B rita in ) Ltd. v. M artin ,* 171 172 173 174 175 Lord Diplock LJ stated a definition o f 

restraint o f trade which is widely quoted by the common law lawyers. He said: “A  

contract in restraint is one in which a party (the covenantor) agrees with any other party 

(the covenantee) to restrict his liberty in the future to carry on trade with other persons

J C h i t t y , Chitty on Contracts, Sweet & Maxwell (27th ed 1994) [hereinafter Chitty on Contracts]
vol I, at [16-0011.

171
In many cases the relevance of inequality of the contracting parties’ bargaining power to agreements 
in restraint of trade were clarified. See eg, Queensland Co-operative Milling Association Ltd v 
Pam ag Pty Ltd (1973) 133 CLR 260 at 268; Curro v Beyond Productions Pty Ltd (1993) 30 
NSWLR 337 at 345.

172
SA S m it h , “Future Freedom and Freedom of Contract” (1996) 59-2 M odem  LR 167 at 169.

173
Since any contract to some extent restricts the parties in their trade, there has been so far no 

exhaustive test for distinguishing between those agreements which are and those which are not in 
restraint of trade. This issue was declared by Lord Wilberforce in Esso Petroleum Co Ltd v 
H a rp er’s G arage (Stourport) Ltd [1968] AC 269 at 331.

174 [1966] 1 Ch 146.
175

See eg, Chitty on Contracts, note 170 supra, vol I, at [16-002]; JW CARTER; DJ FlARLAND , note 169 
supra, at [1634].
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176not parties to the contract in such manner as he chooses.” Such a contract may 

impose restrictions against one contracting party in one o f the following forms: 

restrictions against a seller o f a business not to set up a similar business nearby; against 

an employee not to use confidential information or skills obtained in course o f his 

employment in another employment; a restraint between two competing firms not to
1 77

employ each other’s workers or to divide the market in a particular form.

[4.69] On the basis o f the doctrine o f restraint o f trade the common law does not give
178effect to “unreasonable” agreements in restraint o f trade for two reasons. Firstly, 

because restrictive agreements are injurious to the freedom and interests o f individuals. 

Secondly, because restrictive agreements are injurious to the public interest. Thus, 

the suggestion o f Lord Pearce in Esso  Petroleum Co. Ltd  v. H a rp e r’s  Garage * 177 178 179

Petrofina (Great Britain) Ltd v Martin [1966] Ch 146 at 180.
177

See s 51 from Pt IV of Australian Trade Practices Act 1974 (Cth). See also SA Smith, “Future
Freedom and Freedom of Contract” (1996) 59-2 Modern LR 167 at 169.

178 For a study of test for “reasonableness” of a restraint see SA Smith, “Reconstruction of Restraint of 
Trade” (1995) 15 O JLS 565. See also Nordenfelt v Maxim Nordenfelt Guns and Ammunition Co Ltd 
[1894] AC 535, at 565, per Lord Macnaghten. As Lord Parker has maintained, a restrictive contract 
will be unreasonable in the interest of the parties if it affords “more than adequate protection to the 
party in whose favour it is imposed.” See H erbert Morris Ltd v Saxelby [1916] 1 AC 688, 707. This
case was endorsed in Office Angels Ltd v Rainer-Thomas [1991] IRLR 215, 217.

179
In H erbert M orris Ltd v Saxelby [1916] 1 AC 688, at 700 Lord Atkinson said that:

“If  the restraint affords to the person in whose favour it is imposed nothing 
more than reasonable protection against something which he is entitled to be 
protected against, then as between the parties concerned the restraint is to be 
held to be reasonable in reference to their respective interests, but 
notwithstanding this the restraint may still be held to be injurious to the public 
and therefore void. . . ”

The statement of Lord Atkinson was endorsed by Lord Denning, 50 years later, in Petrofina (Great 
Britain) Ltd v Martin [1966] 1 Ch 146 at 169 He said:

“Every member of the community is entitled to carry on any trade or business 
he chooses and in a such manner as he think most desirable in his own interest, 
so long as he does nothing unlawful: with the consequence that any contract 
which interferes with the free exercise of his trade or business, by restricting 
him in the work he may do for others, or the arrangements which he may make 
with others, is a contract in restraint of trade. It is invalid unless it is reasonable 
as between the parties and do not injurious to the public interest.”

Reference to the parties’ interest and also to the public interest, as tests for recognition of 
reasonableness of contracts in restraint of trade was endorsed by the subsequent cases and authorities. 
See eg, Amoco Australia Pty Ltd v Rocca Bros Motor Engineering Co Pty Ltd (1973) 133 CLR 288, 
at 315-16 See also Chitty on Contracts, note 170 supra, at [16-001].
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(Stourport) L td m  that a contract in restraint o f trade may be regarded as reasonable and

enforceable mainly with reference to the interests o f the community, does not express
181the law in an accurate manner.

[4.70] The common law and legislation have two different (but close) positions with 

respect to agreements in restraint o f trade. Under the common law, contracts in restraint 

o f trade are prim a facie unenforceable but not illegal. Accordingly, even a reasonable 

restrictive agreement will not be enforced under the common law against a party who 

chooses not to abide by it. However, statutes such as the Australian Trade Practices Act 

1974 (Cth) and the English Restrictive Trade Practices Act 1976, on the basis o f 

protecting the public interest, prohibit certain restrictions o f trade. Accordingly, any 

agreement in conflict with such Acts will be regarded as illegal. It seems that, with 

respect to the enforceability o f contracts in restraint o f trade under the common law, 

priority is given to the interests o f individuals. This is so because the common law 

gives effect to an agreement in restraint o f trade whose parties have voluntarily chosen
183to enforce it, while such a contract may be in conflict with the interests o f the public.

2. Exclusion Clauses

[4.71] Exclusion clauses (sometimes called exemption clauses) are “provisions which
184

exclude or reduce what would otherwise be a person’s obligations or liabilities.” 

Although unfair exemption clauses may be invalidated by the courts on the grounds o f 

unconscionability, the legislature explicitly restricts the freedom o f the contracting
185parties by the prohibition o f “unreasonable” exemption clauses.

[4.72] In a contract for the sale o f goods, all conditions and warranties, whether express 

or implied, statutory or otherwise may be excluded under a contractual clause favouring

180

181

182

183

184

185

[1968] AC 269 at 324.
JW C a r t e r ; DJ H a r l a n d , note 169 supra, at [1640].
Ibid.

Id, at [1655]; Chitty on Contracts, note 170 supra, at 16-001].
P Clarke, Contract Law, Butterworths (Sydney, 1993) p 189.
See s 6(1) of English Unfair Contract Terms Act 1977, and s 68a ( 1) of Australian Trade Practices 

Act 1974.
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the seller. In the same way, in a contract for supply o f services it may be stipulated 

that the liability o f the supplier or his or her employees resulting from negligence is to 

be excluded or restricted. A  clause would be regarded as being exclusionary i f  it 

provides an advantage for one party only. An exemption clause which excludes or 

restricts one party’s liability for breach, may be incorporated in a contract by taking 

unfair advantage o f a disability o f the other party. In such a case, the contract may be 

unconscionable, or under certain circumstances contrary to public policy.

[4.73] The law o f contract in recent years has witnessed o f a wide range o f legislative 

intervention against exclusion clauses. Some statutes such as the English U n fa ir 

Contract Act 1977 and the Australian Trade Practices Act 1974 (Cth) directly deal with 

exclusion clauses. However, some other statutes such as the Contract Review Act 1980 

o f New South Wales more generally deal with “unfair” , “unconscionable”  or “unjust” 

contractual terms.* 188 189 190 Exclusion clauses will be dealt with under chapter eight o f the 

thesis.

3. Penalty Clauses and Unfair Stipulated Damages Clauses

[4.74] The courts’ refusal to enforce unrealistic stipulated damages clauses is another 

example o f the common law’s intervention in the contractual relations o f individuals. 

This trend is understood to be a restriction on freedom o f contract based either in 

equity191 or public policy.192 A  stipulated damages clause is a contractual provision 

specifying a fixed sum to be paid by one party to the other in the case o f a breach o f the

186

See eg, L ’ Estrange v Graucob [1938] 2 KB 394. See also JW CARTER; DJ HARLAND, note 169 
supra, at [748].

188
GC CHESHIRE, Cheshire and F ifoo t’s Law o f  Contract, ed Q C  STARKE; NC S e d d e n  AND  MP 

E l l in g h a u s , Butterworths (6th Australian Edition 1992), at [443].
189

Cf Schenker & Co (Aust) Pty Ltd v Maplas Equipment and Services Pty Ltd [1990] VR 834 at 
846-8.

190
For a study of the statutory control of exclusion clauses see generally J LIVERM ORE, Exemption  

Clauses and Implied Obligations in Contracts, Law Books Co (Sydney, 1986).
191 See RP M EAGHER; WMC G u m m o w  & JRF L e h a n e , Equity: Doctrines and Remedies, Butterworths 

(Sydney 3rded 1992) § 1801.
192

See eg, Robophone Facilities Ltd v Blank [1966] 1 WLR 1428 at 1446, per Lord Diplock LJ.
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contract by the former. A  valid “ liquidated damages” clause will be enforceable by 

the common law courts only i f  it can satisfy a judicial reasonableness test. In such a 

case the plaintiff is required to prove the breach o f the contract but is not required to 

prove loss or damage.* 194

[4.75] A  distinction should be made between liquidated damages and penalties.195 The 

burden o f proof that a stipulated damages clause is a “penalty clause” lies upon the party 

who is sued for stipulated damages.196 * * Stipulated damages will be regarded as a penalty 

and therefore unenforceable where the fixed sum prescribed is significantly greater than 

the damages which can normally be expected from breach o f the contract. As one o f 

the earliest applications o f the doctrine o f equity under common law, relief against
198penalty was developed by the common law courts during the fifteenth century. 

Accordingly, the equity courts refused to enforce penalty clauses.199 On the basis o f the 

common law penalty rules, the courts currently refuse to enforce those contractual 

clauses stipulating a sum fixed which is held not to be a realistic pre-assessment o f

193

193

194

195

196

197

198

For a study of penalty clauses see generally RA POSNER, Econom ic Analysis o f  Law, Little Brown 
(Boston, 4th ed 1992) pp 128-30.
See JW C a r t e r ; DJ H a r l a n d , note 169 supra, at [2207]; See also generally Robophone Facilities 

Ltd v Blank, note, 192 supra.
For example it was held in Pigram v Attorney G eneral (NSW) (1975) 132 CLR 216 that the relevant 
stipulated damages clause was not a penalty and, therefore, was enforceable because it was 
reasonable.
Robophone Facilities Ltd v Blank [1966] 1 WLR 1428 at 1447, per Lord Diplock LJ.
This criterion was more clearly illustrated in Dunlop Pneumatic Tyre Co Ltd v New G arage and  

motor Co Ltd [1915] AC 79 at 86. However, this criterion was slightly modified in Robophone 
Facilities Ltd v Blank [1966] 1 WLR 1428 at 1440-49 by Lord Diplock who regarded as enforceable 
a stipulated damages clause which seemed to be greater than actual provable damages. In this case 
the parties went into a hire-purchase agreement for hire of some machinery for a period of seven 
years in return for £ 17 11s per quarter. By clause 11 of the contract, in the case of breach the hirer 
was to be responsible for all rentals accrued due “and also by way of liquidated or agreed damages a 
sum equal to 50 per cent of total of the rentals which would thereafter have become payable.” After 
ten days, the hirer cancelled the contract on the ground that it was provisional and the plaintiff had 
failed to notify him whether the contract was accepted or not. Plaintiff relying on clause 11 of the 
contract, sued the defendant for £ 254 14s, as liquidated damages. The plaintiffs claim was held to 
be recoverable as valid liquidated damages. (In this case Lord Denning dissented)
See CJ G o e t z  & RE S c o t t , “Liquidated Damages, Penalties and the Just Compensation principle: 

some Notes on an Enforcement Model and Theory of efficient Breach” (1977) 77 Colombia LR 554 at
554-5.
Id, at 555, n 8. See also the Australian leading case of O ’D ea v Allstate Leasing System (WA) Pty 

Ltd (1983) 152 CLR 359 in which a stipulated damages clause was held to be a penalty, and therefore 
the lessor was unable to recover the balance of the entire rentals.

199
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presumptive provable damages, but rather a deterrent to breach or as a security for full 

performance(m terrorem  clauses).200

[4.76] The common law’s penalty rule has been viewed critically by numerous lawyers 

and economic scholars who have described the penalty rule as anachronistic,201 * * judicial 

paternalism, or as not being good law. Meanwhile, the common law courts still 

firmly refuse to enforce unrealistic stipulated damages clauses which are in terrorem  o f 

the covenantee. The common law does not enforce a penalty clause even i f  it is the 

intention o f the parties that the amount o f the penalty is the actual loss o f the 

plaintiff.204 205

D. Analysis o f the law’s Intervention

1. Is Intervention of the law over Individuals’ C on tractu al Relations, a 
requirem ent?

[4.77] The necessity o f strengthening the intervention o f the legislature and the courts 

over the contractual relations o f individuals was supported since the theory o f freedom 

o f contract started to decline. For example in 1917 Roscoe Pound defended the 

intervention o f the legislature in restricting the freedom o f contract between employee 

and employer as significant progress in the law o f public-service companies. He 

implied that such progress took form through the abandonment o f the 19th Century 

principle o f absolute freedom o f contract “which might be found in the Year Books.”

In rejecting the general formula o f Sir Henry Maine who labelled the development o f 

contract law in a progressive society as a movement from status to contract, Pound said:

“The resulting tendency to Romanise the theory of Anglo-American law 
was furthered both in England and in United States by general 
acceptance of Maine’s theory of legal progress. But Maine’s

200

201
202

203

CJ G o e t z  & RE Sc o t t , note 198 supra, at 555.
Id, at 594.
See E  L T a l l e y , “Contract Renegotiation, Mechanism Design, and the Liquidated Damages Rule” 

(1994) 46 Stanford LR 1195 at 1196 n 6.
See generally GA MUIR, “Stipulations for the Payment of Agreed Sums” (1985) 10 Sydney LR 501

503-27.
204

GH TREITEL, Remedies fo r  Breach o f  Contract, Clarendon Press (Oxford, 1988) p 217.
205 R POUND, “The End of Law as Developed in Juristic Thought” (1917) 30 H arvard LR 201 at 219.
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generalisation as it is commonly understood shows only the course o f 
evolution o f Roman law. It has no basis in Anglo-American law legal 
history, and the whole course o f English and American law today is 
belying it unless, indeed, we are progressing backward.”206

[4.78] Intervention o f the law in an individual’s contractual relations has been defended 

on the ground that this intervention ultimately protects the basic freedom and well-being 

o f individuals. For example, John Stuart Mill supported the law’s refusal to enforce 

those contracts in which the basic freedom o f a party is endangered. Mill argued that 

the “principle o f freedom cannot require that he [contracting party] be free not to be 

free.” The advocates o f this opinion believe that unlimited autonomy o f individuals, 

in a sense that can be interpreted as “ self-rule” under particular circumstances, gives a 

negative result. Raz has maintained that autonomy has no value or at least little value 

when it is exercised in gaining non-valuable things. A  choice will be truly 

autonomous i f  certain conditions, such as the availability o f appropriate mental 

soundness and the existence o f an adequate range o f free options, are satisfied. 

Furthermore, even in the case o f the satisfaction o f all these conditions, there is no 

guarantee that individuals will act autonomously in achieving a valuable goal.209 

Accordingly, a state should play a “perfectionist” role to help individuals to achieve 

well-being. It is suggested that a state’s interference in individuals’ contractual affairs 

should be limited. A  state should help individuals in achieving well-being by means o f

promotion, rather than by means o f coercion and the use o f force. In accordance with
210the principle o f Mill, a state should prohibit only those activities which harm others. 

When the law refuses to enforce a contract which brings non-valuable goals for the 

contracting parties, such a refusal o f the law is not regarded as coercive interference
911

with the contracting parties’ autonomy.

206

207

208

209

210 

211

Ibid.

See CL TEN, Mill on Liberty, Clarendon Press (Oxford, 1980) pp 55-67. The position of Mill was 
critically viewed by some scholars who believe that Mill’s opinion is paternalistic and can only justify 
anti-slavery or anti-usury law. See eg, J FEINBRG, The M oral Limits o f  the Criminal Law: Harm  to 
Self, Oxford University Press (Oxford, 1986) pp 75-81.
J RAZ, The Morality o f  Freedom , Clarendon Press (Oxford, 1986) pp 400-424.
Ibid.

See SA Sm it h , “Future Freedom and Freedom of Contract” (1996) 59-2 M odem  LR 167 at 175-80. 
HLA H a r t , The Concept o f  Law, Clarendon Press (Oxford, 2nd ed 1994) PP 27-38.
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2. Justification of Statutory Intervention in Contract Law
[4.79] Intervention o f the legislature and the courts in the contractual relations o f 

individuals has been justified on the grounds o f protecting “ future freedom” in contracts 

which have been labelled as “ autonomy-endangering agreements.” In such cases, the 

law intervenes i f  the self-interest o f the parties is an insufficient safeguard. It seems 

that protection o f future freedom only justifies intervention o f the law in self

enslavement agreements and the law’s intervention in the general contractual relation o f 

individuals has broader justification. It is suggested that two general reasons justify the 

limitations that the law imposes over the individual’s contractual relations. Firstly, to 

protect public interest and revenue as a political necessity in a society with a modem 

economy in which individuals have complicated contractual relations. The statutory 

requirement o f a contract (such as licences or the satisfaction o f certain conditions in 

particular contracts) are interventions o f the legislature to secure the public interest 

which ultimately benefits the individuals. Secondly, to protect consumers and weak 

contracting parties against unfair or unconscionable contractual obligation. A  contract 

might become disadvantageous for a party because o f his or her economic duress, weak 

bargaining power or lack o f discretion in the evaluation o f contractual obligations and 

their consequences.

3. “Veering Back to Status” is an Exaggeration
[4.80] It is true that the theory o f freedom o f contract has declined from the last quarter 

o f the 19th century but it is suggested that categorisation o f modem law as a reversion 

from contract to status is not quite right.* 213 214 215 216 It is also tme that the modem law is marked 

as reducing the role o f contract. The modem law is a mixture o f public law and 

private law, therefore the old distinction between these two branches o f law cannot be 

maintained. This suggestion can be based on two main reasons. Firstly , the concept

See generally SA SMITH, “Future Freedom and Freedom of Contract” (1996) 59-2 M odern LR 167.
213

Id, at 187.
214

For similar approach see M Rehbinder, “Status, Contract, and the Welfare State” (1971) 23 Stanford 
LR 941 at 947-50.

215
See R POUND, An Introduction to the Philosophy o f  Law, Yale University Press (1965) pp 145-68.

216 M Rehbinder, “Status, Contract, and the Welfare State” (1971) 23 Stanford LR 941 at 949.
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o f status in modem law is not the same as it was in classical law. In modem law the 

word status is defined as “a special condition o f a continuous and institutional nature, 

different from the legal position o f the normal person, which is conferred by law and not 

purely by the act o f the parties...” Thus, because o f the fact that the word status 

cannot adequately cover all o f modem public lav/, the modem law cannot be described 

as status law. Secondly, strengthening the intervention o f the law and the increase o f 

state authority over the contractual relation o f individuals are in fact political necessities 

for “the stmctural transformation o f statute law into contract law.” Thus, 

interpretation o f modem legal development as returning to old conditions or as status 

law is wrong and an oversimplification o f the role o f contract law.* 218 219 220

4. Equitable Doctrines and Restriction in Freedom of contract
[4.81] There is a question as to whether or not the law’s intervention in the contractual 

relations o f individuals by setting aside “unfair” , “harsh” or “unconscionable” contracts 

or clauses is regarded as a restriction to freedom o f contract. In other words it may be 

that when the law sets an unfair contract aside it is actually a restriction on the 

exploitation o f freedom o f contract and not a restriction on freedom o f contract itself. 

The basis o f this question is that the common law courts basically apply equitable 

doctrines in a contract where there is a gross unbalanced bargaining power between the 

parties and, therefore, by setting an unconscionable contract aside, it appears that the 

law helps the weaker party to exercise a genuine free will.

[4.82] As an answer to the above question it is suggested that the intervention o f the 

law in the contractual relations o f individuals is generally regarded as a restriction on 

the theory o f freedom o f contract. It was in fact the affect o f nineteenth century la isse z- 

fa ire  theory which inclined the common law courts to uphold freedom o f contract 

during the first three-quarters o f the twentieth century. However, in the last quarter

GRAVESON, Status in the Common Law, note 11 supra, p 2.
218

M Rehbinder, note 216 supra, at 948.
219

Ibid; ATIYAH, note 9 supra, P 716.

220 Cf M L ittlewood, “Freedom from Contract: Economic Duress and Unconscionability” (1985) 
Auckland Unversity LR 164 at 170.

1 6 0



Chapter Four: Scope o f Contractual Liberty

o f the twentieth century, the common law courts finally started to “ exercise their 

equitable role by softening the asperities offreedom o f contract [emphasis added]” by

developing modem common law doctrines such as unconscionability, good faith,
222promissory estoppel and economic duress.

[4.83] In order to support this argument, a distinction should be made between 

“ freedom o f will” and “ freedom o f contract” . The emergence o f the new economy led to 

the decline o f “ freedom o f will” and this process ultimately necessitated the intervention 

o f the law. As was studied earlier in this chapter, the law intervenes in the contractual 

relations o f individuals for two reasons. First, in order to help a contracting party who 

has weak bargaining power, and second, for revenue and public interest. When the law 

intervenes because o f the first reason, it enhances the genuine choice o f the weak party 

only (not both parties), but where the law intervenes for revenue and for public interest, 

it will set some contracts aside which are entered into with sound intention and the 

consent o f both parties. Even the exercise o f the equitable doctrine does not always 

entail the enhancement o f free will. For example, on the basis o f the equitable doctrine 

o f promissory estoppel, a promise will be enforced even though no consensual 

agreement exists. The second example is the doctrine o f economic duress in which 

“consent never exists.”224

[4.84] On the basis o f this argument it is concluded that, although the law’s intervention 

in the contractual relations o f individuals is rational and defendable, it surely leads to a 

restriction on the theory o f freedom o f contract and not the enhancement o f this theory. * 222 223

KM TEEVEN, note 13 supra, at 136.
222 For a study of all the equitable doctrines on the basis of which a contract can be set aside, see the 

statement of Lord Denning MR in Lloyds Bank v Bundy [1975] QB 326, 337-39.

223 KM TEEVEN, note 13 supra.

161



Chapter Four: Scope o f  Contractual Liberty

IV. GENERAL CONCLUSION AND COMPARISON

[4.85] Both the Islamic law o f contract and the common law o f contract in their early 

stages were not only limited to certain traditional predominant contracts, but also 

imposed some limitations over individual obligations, but in different ways. Because o f 

the limitations which were applied on the contractual obligations o f individuals by 

medieval law, the early stages o f the common law o f contract were interpreted as the era 

o f status. Accordingly, the development o f the theory o f freedom o f contract was 

interpreted as a movement from status to contract. Similarly under classical Islamic 

jurisprudence only a certain number o f nominate contracts which were predominant and, 

considered to be specified in the text o f the Sh a ri ‘a were regarded as valid. Such a view 

was based on the argument that a contract was required to be specifically allowed by the 

SharVa otherwise as a rule it would be regarded as void (a l-A sl al-Fas&d). This 

principle led to the theory o f restriction o f contractual clauses, on the grounds that any 

contractual clause which alters the natural effects o f nominate contracts as a rule would 

be regarded as void and under particular circumstances may invalidate the relevant 

contracts.

[4.86] The limitations applied over the individual’ s contractual obligations under early 

common law were the result o f the inherent characteristics o f medieval law, but such 

restrictions under classical Islamic law were the result o f strict interpretations by some 

early jurists o f the general rules o f the Sha ri'a  concerning contract law.

[4.87] Both Islamic law and the common law tried to develop the theory o f freedom o f 

contractual obligation. Such a development took place under the common law by the 

advocation o f the principle o f “ freedom o f will” , and under the moderate jurisprudence 

o f the Hanbali and the Shi‘a schools o f Islamic jurisprudence by providing an accurate 

and moderate interpretation o f the same original general rules o f the Qur’an and the 

Traditions which were also relied upon by the advocates o f the theory o f restriction o f 

contract. Under the moderate interpretation it was argued that on the basis o f the 

Qur’amc general rule o f (O! you believers keep faith with your contracts) every

225
Q u r’an (IV: 29).
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contract o f individuals as a rule is regarded as valid (the principle o f propriety o f 

contract, “Asalat a l-Sihha” ) unless its invalidity is proved. In the contemporary era 

there are three different approaches towards the theory o f freedom o f contract by the 

Islamic schools. Although the Hanafi school is still strict in giving effect to contractual 

clauses extrinsic to nominate contracts, and the Shafi‘ i and the Maliki schools have 

adopted modified approaches with regard to the theory o f freedom o f contract, the 

majority o f jurists o f the Hanbali and the Shi‘ a schools strongly advocate this theory and 

have remained supportive o f it. The theory o f freedom o f contract in the common law 

reached its highest point in the second half o f the 19th century, but started to decline 

under this legal system because o f the emergence o f the modem economy.

[4.88] Although no decline can be traced in the theory o f freedom o f contract under 

Islamic jurisprudence, particularly under the Hanbali and the Shi‘a schools, and under 

Iranian law this theory started to decline under the common law in the last quarter o f the 

19th century. As a result o f the industrial revolution and the emergence o f big 

corporations with mass production, a situation was created under which the market 

became unbalanced and the position o f monopoly industry owners became “take it or 

leave it.” This resulted in one-sided contracts and ultimately the erosion o f the weak 

parties’ “ consensual freedom.” At that time the “ freedom o f contract” was a slogan to 

protect the powerful monopoly o f businessmen against the weak consumers o f the 

industrial society. Abuse o f freedom o f contract by such overreaching corporate owners 

necessitated intervention by the legislature which enacted restrictive provisions over 

individuals’ contracts and also the intervention o f the courts by developing equitable 

doctrines. This process o f declining freedom o f contract under the common law was 

interpreted as “veering back to status” or by others as ‘ from  contract to status.”

[4.89] A ll three legal systems in question intervene in their own different ways in the 

contractual relations o f individuals for two main reasons. First, in order to help a 

contracting party who has weak bargaining power, and second, for revenue and public 

interest. Nevertheless, because o f the emergence o f the modem economy, such an 

intervention as a social necessity has a wider trend in Iranian law and, more particularly, 

in the common law. Accordingly, it can be said that in this respect, freedom o f contract
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has reached a higher point under Shi‘a and Hanbali law than under modem Iranian law 

and the common law. However in comparison with common law, the jurisprudence o f 

the Hanbali and the Shi‘a schools and also Iranian law is more cautious in giving effect 

to the contractual clauses o f individuals. Because o f the inevitable affect o f the classical 

theory o f restriction o f contractual clauses, all the Islamic schools and the Civil Code o f 

Iran have sanctioned specific prerequisites for the validity o f contractual clauses. 

However the common law has no such provisions concerning similar prerequisites.

[4.90] Finally, it can be said that under the current form o f all three legal systems, 

freedom o f contract and contractual clauses is a general mle but it faces some 

exceptions. As an exception to this theory all three legal systems intervene in 

contractual relations for two main reasons. Firstly, in order to help individuals to set a 

contract aside i f  it is grossly disadvantageous for him or her, a contract which can be 

labelled as procedurally or substantively “unfair” or “unconscionable” under the 

common law, and gharari or kh iya ri226 under Islamic and Iranian law. Secondly, the 

three legal systems invalidate a contract which contravenes the imperative provisions o f 

the law and public policy, for revenue reasons and for the interest o f the public. The 

three legal systems under discussion commonly take account o f these two factors in the 

justification o f their intervention into contractual relations. However, to a certain extent 

the criteria o f the three legal systems for the recognition o f the interest o f the individual 

and the public differ. In this regard, Islamic law applies the original unchangeable 

principles and criteria, while the common law rules and criteria are subject to change, so 

that under the common law the original rule o f the classical era seems to be totally or at 

least partially abrogated.

*0=*=*=*0*=*=*=K)*

0

See Khiyar al-Tadlis “option of misrepresentation” in note 38 of chapter three. See also Khiyar al- 
Ghabn in [3.21],
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I. INTRODUCTION

[5.01] As was seen in chapter four, a theory existed under classical Islamic 

jurisprudence according to which every contract or contractual provision was regarded 

as invalid unless its validity was specifically approved by the Shari'a . This theory is 

totally rejected by advocates o f the theory o f freedom o f contract who believe that the 

individual’s contracts and contractual provisions are as a rule valid and effective unless 

prohibited by the Sha ri'a  or immoral or contrary to the interests o f the community.1 

Given the extensive influence o f Islamic jurisprudence in the contractual relations o f 

individuals, it is not easy to say to what extent contracts in contradiction with provisions 

o f the Sh a ri'a  are invalid on the grounds o f illegality.2 3 Such a difficulty also arises 

under Iranian law and more particularly under the common law. During recent years, 

these two legal systems, especially the common law, have passed extensive legislation 

controlling the individual’ s contractual relations, mainly for the purpose o f protecting 

consumers. Although the applicability o f particular “non-mandatory rules” produced 

by this kind o f legislation to control credit-sale and hire-purchase cannot be dispensed 

with by the consensual agreement o f individuals,4 generally speaking the mere 

inconsistency o f a contract with the provisions o f a relevant statute does not necessarily 

entail its invalidity on the grounds o f illegality.

[5.02] There would be no difficulty under the three legal systems i f  the status o f a 

contract which is contrary to the S h a ri‘a or provisions o f a statute is clearly stated in 

the text o f the law. The issue o f illegality is however, troublesome under the three legal 

systems when there is no express indication as to whether or not such a contract is 

regarded as prohibited. All three legal systems have attempted to introduce certain tests

1 See I b n  Q a y y i m  AL -JA W Z IYYA  (d 751 AH/1350-1 AD), 77dm al-Muwaqqi'in, vol I, p 299. See also S 
M a h m a s a n I, A l-D a‘a ’im al-Khuluqiyya li al-Qawanin al-Shar'iyya, (Beirut, 1979: Dar al-Tlm lil- 
Malayyin) p 500.

2 See M ANSARi, Makasib, p 278.

3 It has been argued that statutory intervention in the complicated contractual relations of individuals is 
necessary to assist the furtherance of society. See generally S FINE, Laissez F a ire  and the general- 
Welfare State: a Study o f  Conflict in American Thought 1865-1901, Michigan University Press (1956).
4

See St i g  Jo r g e n s e n , “Individual Rights and Contract: Freedom and Reciprocity in Contract Law” 
(1987) 65 Washington University Law Quarterly 722, at 729.
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for recognition o f the implied prohibition o f a contract, but these tests are not 

exhaustive. Ultimately, as a matter o f construction it is left to the ju r is t s  under Islamic 

legal theory and to the courts under the other two legal systems to determine whether or 

not a contract which contravenes the provisions o f the law is intended by the law

giver5 or by the Parliament to be prohibited.6 7

[5.03] Under the three legal systems, the contractual liberty o f individuals is, to some 

extent, restricted by provisions o f the law, public policy and morality. These three 

factors are not entirely separate from one another. Therefore, this chapter should be 

read together with the following chapter which specifically concerns public policy and 

morality.8 The present chapter examines the issue o f illegality under the three legal 

systems, but not in the broad sense in which it is widely studied by other writers. 

Rather, it concerns only that aspect o f illegality which creates an obstacle to the 

contractual liberty o f individuals. In order to achieve this purpose, the chapter deals 

with four main points under the three legal systems. First, the subject o f illegality. 

Second, how a stipulation may contravene the law. Thirdly, the chapter highlights the 

criteria and the tests applied under the three legal systems for the recognition o f an 

implied prohibition. In this way, the chapter attempts to draw a line between those 

provisions o f the law whose breach by an individual’s contracts entails illegality and, 

those provisions o f the law which leave contradictory contracts effective. The last point 

is the study o f the circumstances where by the illegality o f a particular stipulation is 

questioned. In order to draw an accurate comparison with regard to illegality and its 

evolution under the three legal systems, the chapter attempts to analyse the issue in both 

the classical and modem eras o f the these legal systems. In this way, the chapter deals 

with both the early and modem precedents under the common law. It is noted that the

5 See eg, M Ansar!, Makasib p 278.

6 See Cheshire F ifoot & Furmston M P, Law of contract, Butterworths (London, 11th ed 1986) p 335.

7 Although the statutes are the main source of public policy, it should be noted that the legislature can 
never cover all the requirements of society, as it is always subject to change and variation. Accordingly 
statutes, public policy and morality should be jointly considered as the factors which, to a greater or 
lesser degree, control the contractual relations of individuals. See N K atuziyan , Qawd ‘id ‘Umumi 
Qarardddha [General Principles of Contracts] (Tehran, 1364/1986: Behnashr; 2nd ed 1372/1993: 
Mudaris) vol. I, pp 147-8.

8 See [6.03].
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main thrust o f the chapter is to examine illegality with respect to freedom o f contract 

under Islamic (Shi‘a) jurisprudence. The portions relating to Iranian law and the 

common law are more general and designed to assist in drawing a comparative 

conclusion.

[5.04] The chapter finally concludes with the similarities and the differences o f the 

three legal systems regarding the consideration o f illegality on an individual’s 

contractual liberty and the consequences o f illegality,9 including three comparative 

points as follows. First, under the three legal systems concerned, the notion o f freedom 

o f contract is compromised by the restrictions and controls that are applied by the law 

over the individual’s consensual agreements, but to different extents. A  contract which 

contravenes the provisions o f the law will more likely be regarded as illegal under the 

Iranian civil law and particularly under Islamic jurisprudence than under common law. 

This attribute o f Islamic jurisprudence has its roots in the effects o f the classical theory 

o f restriction o f contracts and contractual clauses and also in the existence o f nominate 

contracts whose effects cannot easily be modified by the parties. Second, there is no 

exclusive test under the three legal systems for the recognition o f an implied prohibition 

o f a contract10 and, therefore, it is a matter o f construction to interpret the intention o f 

violated laws. Third, legality is a presumption under the three legal systems. Therefore, 

the burden o f proof is bom by the party who pleads the illegality o f the contract.

I I  ISLAMIC LAW

[5.05] A ll the Shi‘a and Sunni jurists who advocate the theory o f freedom o f contract 

believe that illegality is the main obstacle to the contractual liberty o f individuals.11 For 

example Ibn Qayyim al-Jawziyya (d 751 AH/1350-1 AD), who belonged to the Hanbali 

school o f jurisprudence declared: “ all contracts and their incorporated conditions are as 

a principle effective except those which are invalidated or prohibited by the law-

9 See [5.60]-[5.63] infra.
10 Under the common law see eg, the opinion of the High Court of Australia in Yango Pastoral Co Pty 

Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, at 414,431. Under Islamic jurisprudence 
see M Ansar!, Makasib p 278.

11 See M Ansar!, Makasib p 278.
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• 12giver.” Mahmasam (a contemporary Lebanese Sunni scholar), after advocating the 

theory o f freedom o f contract, more clearly implies that illegality, public policy and 

morality* 13 are exceptions to freedom o f contract. He states:14

“Freedom of contract is a principle. It is also a principle that contracts 
and all their conditions should be fulfilled . . . This general principle is 
unanimously supported by religions, morals and the laws. All of these 
[religions, morals and the laws] agree that this general principle faces 
some exceptions where the law expressly prohibits and, therefore, 
invalidates contracts or their incorporated conditions. All these 
[exceptions] are generally established in order to prevent mischief, . . . 
and injustice; to preserve the nobility of morals and the principles of 
justice and to protect the interests of humanity.” [emphasis added]

[5.06] The dominant opinion among Islamic jurists is that an agreement will be invalid 

i f  it is expressly prohibited by the Sh a ri ‘a. Rather, the disagreement centres around the 

object and the scope o f the illegality and also on the criteria for recognition o f an 

implied prohibition. The existence o f these disagreements among jurists has made the 

issue o f illegality o f contracts one o f the most controversial and complicated matters in 

Islamic jurisprudence. Different classifications rendered by jurists o f the Sh a ri'a  

provisions in order to differentiate between those provisions which can and those which 

cannot be contradicted by an individual’s agreement have contributed to this 

complexity. Furthermore, it is not an easy task to explain the theory o f illegality under 

Shi‘a jurisprudence. The various conflicting juristic opinions use difficult expressions 

whose English translation is, in some cases nearly impossible. By referring to all the 

different controversial opinions and in supporting the accurate ones, the thesis tries to 

advocate a moderate aspect o f the Shi‘a jurisprudence regarding illegality as the main 

exception to the theory o f freedom o f contract.

A. Invalidity o f Illegal Stipulations in the Tradition

[5.07] In reliance on some Traditions (ahadith pi.; hadith, sing.) it is the unanimous 

opinion under Islamic jurisprudence that any unlawful agreement is void and

Ibn  Qayyim  AL-JAWZIYYA, note 1 supra.
13 Public policy and moral considerations are dealt with under chapter six of the thesis.

14 S M ahm asan I, Al-Da'a’im al-Khuluqiyya, note 1 supra, at 501-2.
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unenforceable regardless o f whether or not the parties intended to break the provisions 

o f the S h a ri‘a. Those ahadith which have been mainly relied on as the authority for 

invalidity are as follows:

(1) The believers must stand upon their stipulations except those 
stipulations which contradict the book of God, and are hence 
inadmissible.15

(2) jThe Muslims must stand upon their covenant except those covenants 
which turn unlawful into lawful or lawful into unlawful.16 17 18

(3) Whoever enters into a covenant which is inconsistent with [what is 
declared as lawful in] the Book of God, such a covenant will be valid

17neither for nor against him.

B. Subject o f Illegality

[5.08] According to Shi‘a jurisprudence, the Sh a ri ‘a rules may prohibit either the 

formation or performance o f certain contracts. A  group o f Shi‘a jurists argue that any 

contract the performance o f which contradicts the Book and the Tradition, will be 

regarded as invalid on the grounds o f illegality. The second group o f jurists are o f the

opinion that unlawful contracts are those agreements the form ation o f which contradicts 

the Book and the Tradition.19 This latter group o f jurists are silent with regard to the 

circumstances in which a lawful contract may be tainted with illegality where one or 

both parties intend to perform it in an unlawful way. It appears from the examples they 

employ that they merely recognise illegal formation. This group o f jurists argues that, 

for example, when a party undertakes in a contract not to marry at all, such an 

undertaking (formation) is regarded as contrary to the Sh a ri ‘a and void on the ground o f

See Ibn B abw ayh , Man La Yahduruhu al-Faqih, Ed S H Al-Khursan, (Beirut, 6th ed 1985: Dar al- 
Adwa’) vol III, p 127; Tusl, MUHAMMAD B. AL-HASSAN b . Tahdhib al-Ahkam, (Beirut, 3rd ed 1985: 
Dar al-Adwa’) vol VII, p 22; MJ MAGHNIYA, Fiqh al-Imam al-Sadiq (Beirut, 5th ed 1404 AH/1984 
AD: Dar al-Jawad) vol. Ill, p 173. Cf, M B ukhArI, Sahih al-Bukhari, (Beirut, nd: Dar al-Jil) vol. 1-3, 
p 251-252. M ANSARi, Makasib, p 277.

16 MJ MAGHNIYA, id, p 163. M ANSARI, ibid. The Sunni and the Shi‘a schools have unanimously 
narrated this hadith in the same form. From Sunni see for example: A l-ShawkAni, Nayl al-Awtar, 
vol. V, p 215; Al-Jami‘ al-Saghir, vol. II, hadith no. 9213. (cited from S Mahm asAn i, Al-Da‘a ’im 
al-Khuluqiyya li al-Qawanin al-Shar'iyya, p 501.

17 See MJ M ughniya , note 16 supra.
18

R Khomeini, Kitab a l-B ayvol IV, p 166.

19 See eg, SMS Husseini RuhAni, fiqh al-Sadiq (Qum, nd: al-Matba‘at al-Tlmiyya) vol XIV, p 294.
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illegality, whereas renouncing marriage itself (performance) is not illegal per se.20 The 

most plausible opinion has been rendered by a group o f recent jurists, who without 

heeding the above mentioned distinction, believe that a contract will be illegal and, 

therefore invalid, i f  either its formation or its performance contradict the SharVa 21

C. Term inology: C lassification o f the SharVa P ro v isio n s

[5.09] In an attempt to produce an intelligible description o f the theory o f illegality in 

Islamic jurisprudence for English readers, different classes o f Islamic injunctions are 

defined below. This classification allows jurists to distinguish between those 

injunctions which can or cannot be contradicted by an agreement. Such a classification 

has been made by some moderate Shi‘a jurists, who have rejected the inflexible opinion 

o f the earlier jurists with regard to illegality.

1. “  Wad‘i ” and “ T a k lif i”  Precepts
W adi as an adjective for a precept referring only to those provisions o f the SharVa 

which set forth the effect o f nominate contracts and specify contractual rights and 

liabilities.

Ta k lif i (obligatory) refers to those precepts o f the Sh a ri ‘a which generally clarify 

the duties and obligations o f individuals in a religious society to do or to refrain from 

doing certain acts. The ta k lifi precepts which are really indicators o f the spectrum o f 

obligations, are divided into five categories, generally termed as “ five obligatory 

precepts” (al-ahkam al-khamsa a l-taklifiyya ), as follows:

(i) Wujub (incumbency)- According to this precept (which can also be termed a 
positive precept), the performance o f certain acts (such as worship for adult and 
returning trusts to real owners) are incumbent upon individuals as religious duties 
whose breach gives rise to responsibility.

20 Ibid.

21 See M A nsar!, Makasib, P 277; SMK TabAtaba ‘i Y azdi, Hashiya ‘Aid al-Makasib, (Qum, Chap-i 
Sorbi) VOL. II, P 109; MH N a ’ini, Munyat al-Talib, ed Khunsari, Sheikh M usa , (Tehran, nd: Chap- 
i Sangi, Heidari) vol. II, p 114.
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(ii) Hurmat (prohibition)- This kind o f precept (which can also be termed a negative 
precept) firmly prohibits individuals from doing certain acts, so that the commission 
o f those acts entails a penalty. Examples include adultery, theft, murder and so on.22

(iii) Istihbdb (Preference, Recommended)- On the basis o f this precept the fulfilment 
o f certain acts are merely recommended. Therefore, non-fulfilment does not entail 
any penalty.

(iv) Kardhat (Loathsomeness)- By virtue o f such a precept, individuals are advised not 
to do certain acts but i f  they do, there would be no penalty for them.

(v) Ibdha (Allowability)- Where fulfilment or non-fulfilment o f an act is equal in the 
eye o f the S h a ri‘a it is termed mubah (allowed).

Acts on the basis o f these five different degrees o f obligations are respectively called: 
wajib (obligatory), muharram (prohibited), mustahabb (recommended), makruh (not 
liked: not recommended) or mubah (allowed).

2. Mans us (Express) and Ghayr Mans us (Implied)
Where an injunction is directly set forth by an express text o f the Book or the 

Tradition it is termed as express. However, i f  an injunction is implied by the Divine 

text or deduced by jurists from other existing rules o f the Sh a ri ‘a it is called “ Ghayr 

M ansus” (implied precept).

3. Mawlawi (Imperative) and Irshddi (Advisory, Directory)
A  precept will be mawlawi i f  it is firmly intended by the Law-Giver to be 

implemented so that any disobedience incurs a penalty. However, a precept is 

complementary i f  it is only recommended by the Law-Giver so that no penalty is 

sanctioned for its contradiction.23 The first two categories o f the above-mentioned 

precepts are imperative and the two latter ones are complementary.

4. Ibtida’i (Primary) and Thanawi(Secondary)
Ib tid a ’i  (primary) refers to those precepts that are primarily sanctioned by the 

S h a ri‘a as original injunctions, regardless o f whether they are express or implied.

22 It has been discussed by some jurists that ‘Hurmat' and ‘ Wujub’ are co-relative. So that whatever is 
wajib (the act whose performance is necessary by Wujub precept), its non-performance is haraam  
(what should be refrained based on Hurmat precept). See generally KHURASAN!, Kifayat al-Usul, 
(nd, Chap-i Sangi).

23 For example, according to a Qur’an LXII: 9, people are prohibited from doing transactions during the
Friday Prayer. It is argued by the majority of jurists that this is only an advisory precept. Therefore, a 
transaction will not be void on the ground of illegality if it is entered into during the Friday Prayer.
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When, under restricted circumstances and because o f some exigencies, an original 

precept o f the S h a ri‘a is changed by a group o f jurists, the new precept is called the 

secondary or apparent precept.24 25 It is argued under the Shi‘a jurisprudence that, 

although a secondary precept is in its appearance contrary to the original precept o f the 

Sh a ri 'a, in fact there is no logical contradiction with the original, because the secondary 

precept is merely applicable under a limited circumstances, while the original precept is 

eternal and general. For example, according to the original precept o f the Sh a ri ’a, the 

consumption o f tobacco is generally regarded as mubdh (allowed) or at least makruh 

(not recommended) by some jurist (eg Hanbalis in Saudi Arabia). However, a 

secondary precept which is set forth by a jurist in the form o f a fatwa, under limited 

circumstances may prohibit the consumption o f tobacco where such a consumption 

contributes to the economy o f an enemy who has a monopoly over tobacco.

D. Different Criteria fo r Recognising Unlawfulness

[5.10] The scope o f illegality and also the criteria for recognition o f implied 

prohibitions are matters o f disagreement among the jurists. Two classes o f opinion 

have been rendered by Shi‘a jurists concerning this issue. On the basis o f the first 

opinion (which is mainly advocated by the early jurists), a stipulation will be rigidly 

regarded as unlawful i f  it is in some way incompatible with the rules o f Sha ri'a . 

According to the second opinion (which is argued by a number o f later jurists), a 

stipulation will not necessarily be regarded as invalid merely because o f its 

incongruity with the Book or the Tradition. The latter group argues that a stipulation 

will be regarded as invalid i f  it is generally not allowed by the S h a ri‘a.26 They believe 

that where a stipulation does not contradict the Book and the Traditions it is

24 The possibility of changing the original precept of the Shari‘a even under restricted circumstances is
disallowed by a group of jurists who argue that a precept sanctioned by the Holy Law-Giver can be 
merely altered by himself and that jurists have no authority to change it.

25 Such a fatwa was issued in 1890 by the Shi‘a jurist Mirza Shirazi who religiously prohibited the 
consumption of tobacco in relation to the “Tobacco Revolt” , when the Shah granted the Tobacco 
concession to a British company.

26 See eg, MAMAQANI, ALLAMAH, Manahij al-Muttaqin, p 233; M ANSARi, Makasib, pp 276-7.
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27tantamount to concordance with those two sources. The different criteria for 

recognition o f a contract’s implied prohibitions are classified into two categories o f 

strict and moderate ones as follows.

1. Strict Criteria

(i) Infringing Express Precepts
[5.11] A  group o f classical jurists believes that a contract will be illegal i f  it contradicts 

any “express precepts” o f the Sh a ri ‘a. For example, in Islamic law the right o f divorce 

is “ explicitly” granted to the husband. Thus, any clause in a marriage contract divesting 

the right o f divorce from the husband is considered invalid because it contradicts an 

express precept o f the Sh a ri a.27 28 *

Further, it has been argued that a contract will be regarded as illegal i f  it 

contravenes an express precept in a general manner. The advocates o f this opinion 

believe that the Sh a ria  precepts are imposed genetically. Thus, any agreement 

stipulating, in a general manner, a duty contrary to the Sha ri'a  precepts shall be 

considered as invalid. For instance, i f  a covenantee undertakes in a contract not to 

marry at all, the covenant is invalid because it is contrary to the Sh a ri ‘a which has 

established marriage as a right given to every individual. According to this classical 

position, a clause in a marriage contract granting the wife the right o f divorce and 

forbidding the husband from marrying a second wife is contrary to Divine Law and, 

therefore, void on the grounds o f illegality. However, as Mirza Qummi has argued, a

27 The rule supporting this argument is a principle known as “asl al-ibaha” (allowable principle). See eg, 
S Mahmasani, note 1 supra, p 501; M ANSARl, Makasib p 278.

28 Another example mentioned by this group of jurists is that a Qur’anic verse has explicitly entitled men 
to choose as their permanent spouse more than one wife provided they observe due justice. A group 
of jurists believe that any condition in the marriage contract divesting such a right from the husband is 
recognised as repugnant to Shari‘a and considered invalid on the basis of this criterion. See eg, MM 
N araqi, Mashariq al-Ahkam, (Qum, nd: Chap-i Sangi) p 71.

Jilani M irza (M irza Qummi), Ghana ’im al-Ayyam, (Qum, nd) p 732. But see M M  N araqi, id, p 
72. (holding that should the contractual conditions stipulate an allowable precept to be forbidden they 
will be generally treated as repugnant to Shari‘a and thus void regardless of the scope or the subject 
of the condition).
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contractual clause stipulating that the covenantee should not marry a particular woman 

is effective.30

This criterion (infringing express precepts) is not justified, because it has 

overlooked freedom o f contract and the fact that individuals to some extent have the
31freedom to restrict some o f their legal rights through their agreements.

(ii) Infringing the Precept Directly Sanctioned by the SharVa
[5.12] Some jurists are o f the opinion that any stipulation in conflict with those precepts 

which are directly established by the S h a ri1 a are invalid, but that agreements which 

contravene the precepts which determine the effects o f nominate contracts are not void 

unless it is expressed otherwise in the Sh a ri a.32 On the basis o f this opinion a contract 

or a contractual clause will be regarded as invalid i f  it stipulates performance o f an act 

which is forbidden by the Sh a ri 'a.

This opinion is criticised by the Shi‘a jurist Mulla Ahmad Naraqi. He argues that 

any agreement contravening a precept o f the Sh a ri ‘a is invalid, regardless o f whether 

the contradicted precept is a “ ta k lifi” (obligatory) or a “ vwzd ? ’ precept (which specifies 

rights and obligations o f the parties in nominate contracts).33 He uses the following 

injunctions including both the obligatory and non-obligatory precepts set out by the 

Book: divorce is an option for husbands; drinking wine is forbidden and, people are the 

proprietors o f their properties. Naraqi then argues that a covenant will be regarded as 

void on the grounds o f illegality i f  it stipulates that the right o f divorce shall not be a 

prerogative o f a husband; or, that drinking wine shall not be forbidden, or, that a vendee 

shall not be allowed to take possession o f the object o f the relevant transaction. 

Nonetheless, he believes that a clause in a sale contract which stipulates that the vendee 

shall not take possession o f the purchased property for a specific period o f time is not

JiLANi MiRZA, ibid.

31 See generally ch eight of the thesis.

32 For example, SA Taba ta ba ’i, Riyad al-Masa %  p 437; ‘Amili, Muhammad J awad a l-Musawi, 
Miftah al-Karamah, (Egypt, 1326 AH) vol. IV, p 731.

33 See ‘taklifi’ and ‘w a d T  precepts, at [5.9].
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contrary to the Book and the Tradition. He believes this is so because the time o f taking 

possession o f the object o f sale is not a precept fixed by the Book and the Tradition.34

The above argument also does not embrace the precise criteria for recognition o f 

the unlawful nature o f an agreement and is more literal than practical.

2. Moderate Criteria

[5.13] A  group o f Shi‘a jurists who support the theory o f freedom o f contract believe 

that the parties to some extent have the freedom to negative or restrict some o f the legal 

rights which are established for them by the Sha ri ‘a. Accordingly, they argue that the 

mere contradiction by a stipulation o f the provisions o f the Sh a ri ‘a does not necessarily 

invalidate it because o f illegality. Rather, a stipulation will be regarded as unlawful i f  it 

contradicts particular imperative rules o f the S h a ri‘a.25 This group o f jurists has 

classified the Sh a ri ‘a precepts into two groups as outlined below.

First, non-imperative religious precepts are those which are fixed in such a manner 

that they can be contradicted by a vow, an oath or a contract. For instance the Sh a ri ‘a 

allows an owner to take possession o f his property. This precept is non-imperative 

and, therefore, may be contradicted by an agreement. Thus, a stipulation purporting 

that the covenantee should not take possession o f his property within a definite period 

o f time will be effective.

Second, there are imperative religious precepts which are fixed in such a manner that 

they cannot be ignored or contradicted by an agreement. The jurists who classify 

precepts into imperative and non-imperative ones are o f the opinion that “obligatory 

prohibiting precepts” are mainly unchangeable . For instance, the prohibition o f 

adultery is a precept which is fixed as imperative with due observation o f all external 

factors and impositions. Accordingly, a stipulation in relation to adultery will be 

unlawful because it contravenes an imperative precept o f the Sh a ri ‘a.

MA NaraQi, ‘Aw a ’id al-Ayyam, ‘Awa ’id al-Ayyam, (Qum, 1408 AH: Maktab Basirati) p 46.

See eg, M ANSAR], Makasib, pp 277-8; MAMAQANi, Allamah, Manahij al-Muttaqin (Najaf, 1344 
AH: Mu’assasat ‘Ahl al-Bayt li Ihya’ al-Turath) p 233.
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The difficulties o f making distinctions between imperative and non-imperative 

precepts o f the Sh a ri ‘a are discussed below.

(i) Distinction Between Religious Precepts
[5.14] Sheikh Ansari, a moderate Shi‘a jurist (d. 1281 AH), substantiates the above 

mentioned criterion. In distinguishing the two groups o f imperative and non-imperative 

religious precepts, he states that, generally, the wajib (incumbency) precepts o f the 

Sh a ri ‘a which generally clarify the obligations (wajibat, pi; wajib, sing) o f individuals 

and those haram precepts which prohibit performance o f certain acts (muharamat, pi.; 

muharam, sing.) are by nature imperative. Hence any stipulation contrary to such 

precepts is invalid on the grounds o f illegality. This invalidity is supported 

unanimously by all the jurists. Sheikh Ansari is o f the opinion that the maktuh precepts 

o f the Sh a ri ‘a which stipulate that certain acts are to be regarded as “unpleasant” (or not 

recommended) and the mustahabb precepts which merely recommend performance o f 

certain acts (mustahabat) are non-imperative and, therefore, can be contradicted by 

individual agreements. He adds that the main difficulty concerns mubah (allowed) 

precepts* 37 38 39 40 because a contractual clause which contravenes this kind o f precept, in fact 

renders forbidden a matter which is recognised as allowable by the S h a ri'a. Although, 

an explicit narrative in the Tradition has excluded the validity o f a stipulation which 

renders a lawful act unlawful,41 Sheikh Ansari doubts the generality o f this part o f the 

hadith. Ansari argues that all stipulations may in some way render forbidden an 

allowable act and create a prohibition for a covenantee. He says that i f  the above- 

mentioned part o f the hadith is accepted as generally applicable, all agreements must be 

regarded as invalid. As a solution Sheikh Ansari has differentiated between the various 

kinds o f “allowable precepts.” He renders a classification as outlined below.

See wujub in [5.09].

37 See muharram id.

38 See karahat id.

39 See istihbab id.

40 See ibahah id.

41 This statement ( hadith ) says: “Muslims should stand upon their conditions except those conditions 
which stipulate a forbidden thing to be allowable or an allowable thing to be forbidden.” See note 16
supra.
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(ii) Classification of mubah (allowed) Precepts
[5.15] The mubah precepts42 are classified into two groups by the founder o f this 

moderate criterion.43 The first group includes those allowable precepts which are fixed 

primarily and directly by the Sha ri ‘a (primary mubah precepts), such as the permission 

o f to eat meat. The second group o f mubah precepts includes those which are set forth 

as a result o f contracts. As an example o f the second group it has been mentioned that a 

husband is allowed to seek sexual gratification from a wife as a result o f a marriage 

contract. In the same way, taking possession o f the object o f sale by a vendee is 

allowed based on the sale contract. Sheikh Ansari believes that the first group o f 

allowable precepts are generally changeable by means o f individual stipulations. Thus, 

an agreement which contravenes this category o f “allowable precepts” is not considered 

as contrary to the Sh a ri ‘a. He adds that if, for example, a sale contract should contain a 

clause disallowing the vendee from taking possession o f the object o f sale, such a 

condition is contrary to the Book and the Tradition. However, i f  according to a 

contractual term a vendee is restricted from possession o f the object o f sale for a definite 

period o f time, the clause is valid. Nevertheless, Ansari himself finally acknowledges 

that his criteria are not comprehensive. Therefore, he concludes that it is finally the 

jurists’ task to distinguish and determine the nature o f any allowable precept.44

(iii) Ansari’s Opinion Among Succeeding Jurists
[5.16] The criteria presented by Sheikh Ansari, which opened a new chapter in Shi‘a 

jurisprudence, have not been criticised or rejected by subsequent Shi‘a jurists. 

However, they have been taken up by succeeding jurists in a new form. For example, 

though Na’ini supports the criteria presented by Sheikh Ansari, he presents an almost 

similar criterion. He argues that inviolable religious precepts are definitely 

unchangeable, and any stipulation contrary to them is invalid. He also argues that a 

contractual term with the purpose o f refraining from an allowable matter {mubah) is not 

in principle contrary to the Book and Tradition. According to him, such a condition

42 As mentioned before, according to this precept performance and non-performance of an act is equal in
the eyes of the SharVa. See Ibaha (Allowability), at [5.9].

43 M Ansar !, Makasib, p 278.
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gives validity to a “secondary” or an “apparent”45 precept which has logically no 

contradiction with the primary ( ib tid ’i ) “mubah” (allowed) precept. However, 

according to Na’ini’s opinion, i f  a contractual clause perpetually renders forbidden an 

allowable act, it would be contrary to the Book and Tradition and hence ineffective, 

because it renders unlawful an act which is stipulated to be lawful by the SharVa.

[5.17] Na’ini is o f the opinion that the “wad 7 ’ precepts which set forth the effects o f 

nominate contracts are o f two types. First, those precepts which set forth the effects o f a 

contract which are normally presumed to be agreed upon by individuals and, therefore, 

are left by the Sh a ri ‘a to the option and control o f the contracting parties. Thus, they 

are able to change such effects by their stipulations which naturally contradict the first 

type o f w a d i precepts. For example, the precept o f the SharTa which gives the 

contracting parties a right to rescind a contract is a non-imperative precept. Therefore, 

any contractual clause which changes or waives such rights will be valid without being 

affected by illegality, unless the SharVa specifies otherwise. Second, there are those 

wad 1 precepts which set forth the unchangeable effects o f nominate contracts. Na’ini 

argues that any contractual clause which changes such effects is considered invalid on 

the ground o f illegality. He believes that, for example, the precept o f the Sh a ri ‘a which 

gives the right o f divorce to the husband is imperative. Therefore, any clause waiving 

such a right is void on the ground o f illegality.46

(iv). Analysis of the Moderate Criteria
[5.18] The moderate criteria deserve to be appreciated on the one hand and to be 

criticised on the other. They should be praised because they reject the inflexible 

classical criteria and introduce the theory o f illegality in a way which is compatible with 

the moderate theory o f freedom o f contract. This aspect o f the moderate criteria is a 

great movement from harshness and rigidity toward rationality and logic.

These criteria implies that as a general rule both the “S h a ri‘a provisions” and 

“ individuals agreements”  should be equally respected. However, when these two are in

45 See primary and secondary precept, at [5.09].

46 MH NA ’INI, note 21 supra, pp 104-5.

180



Chapter Five: Illegality the Main Restriction to Contractual Liberty

conflict, the contract will be struck down on the ground o f illegality i f  it contradicts an 

imperative provision o f the S h a ri‘a. In such a case the observation o f the S h a ri‘a 

provision takes precedence over the enforcement o f the contract. This phenomenon can 

be regarded as a trend in Islamic (Shi‘a) contract law in support o f the theory o f freedom 

o f contract.

Despite the plausibility o f this criterion, the main problem that remains is the 

distinction between imperative and non-imperative precepts which itself requires 

another standard and criterion. The moderate opinion is subject to criticism because it 

has resorted to circular reasoning in distinguishing between those precepts which can or 

cannot be contradicted by the stipulation o f individuals. Furthermore, this criterion has 

gone far by firmly classifying certain classes o f the Sh a ri ‘a ’s  provisions as imperative 

or non-imperative. It is submitted that no general rule can be rendered for recognition 

o f imperative provisions o f the S h a ri‘a. Therefore, the classifications rendered by 

Sheikh Ansari and subsequent jurists can be regarded, not as a general rule, but merely 

as indications which can help jurists in recognising the possible imperative nature o f a 

provision. The only solution is that, in every single case in which a provision o f the 

Sh a ri ‘a is contradicted by a contract, the intention o f the holy Law-Giver should be 

interpreted by jurists to find whether or not a contract in breach o f that provision is 

intended to be void.

E. Status o f  a Contract which Stipulates Performance o f  a Prohibited act
[5.19] It is the dominant opinion amongst Islamic jurists (and Iranian scholars in 

particular) that a contract will be void on the ground o f illegality when the contract itself 

is clearly prohibited by the provisions o f the Sh a ri ‘a or the law. However, the invalidity 

o f a contract on this ground is a matter o f disagreement when the Sh a ri ‘a only forbids 

the performance o f an act but remains silent with regard to the status o f a contract which 

may be involved in the performance o f that prohibited act.47

For example under sections A and B of Article 249 of the Iranian Public Punishment Act 1352 
AH/1973 AC, the sale of [certain types of] commodity with an ambiguous brand was regarded as a 
crime. Similarly, the sale of an unbranded commodity was a crime, when according to the law it
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Various controversial opinions have been rendered by jurists regarding this issue. 

Nonetheless two extreme opinions can be deduced from the various existing opinions. 

The first opinion goes far in regarding a contract as illegal i f  in some way, it ignores the 

provisions o f the SharVa. However, the second one goes far in giving effect to a 

contract even though it is prohibited by the Sha ri ‘a. A  third opinion, rendered by some 

moderate Shi‘a jurists, falls between the first two extremes.

The first opinion indicates that when the performance o f an act is forbidden any 

contract which is entered into with the purpose o f performing such an act is also 

forbidden. The advocates o f this opinion argue that the conflict will logically arise in 

the purport o f the law itself i f  it gives effect to such a contract. That is so because, by 

prohibition o f an act, the law intends to prevent its fulfilment and it is not logical if, at 

the same time, the law itself allows the fulfilment o f the act by giving effect to the 

contract. They also imply that there might be some privilege in giving effect to such a 

contract but when the law prohibits the act its harmfulness has been recognised by the 

law as far greater than its possible privilege. They finally conclude that there is no other 

way except the general invalidity o f such a contract.

However, on the basis o f the second opinion, the prohibition o f an act has no co

relation with the prohibition o f a contract which stipulates its performance. The second 

opinion implies that the validity o f a contract is a rule and, therefore, its invalidity needs 

a clear indication by the law. The advocates o f this opinion argue that there is no 

problem i f  the law gives effect to a contract and at the same time imposes a penalty for 

its performance. This opinion is widely accepted by the later Shi‘a jurists, so that it is 

referred to as the rule that “prohibition does not give rise to invalidity” .* 48 49 Some Islamic 

jurists have wrongfully gone far by giving effect more generally to a contract even

should be branded. However, the status of a sale contract with such an object is not specified in the 
law.

48 The Shi‘a jurist JlLANi (M irza Qummi) believes that five different opinions have been rendered by 
jurists regarding the co-relation of the prohibition of an act and the prohibition of a contract which is 
involved in fulfilment of such an act. See JlLANi (MlRZA QUMMI), Qawariin al-usul, VOL I. P 154 ff). 
According to some other Shi‘a jurists there are ten different opinions regarding the issue. See 
KALANTARI, M atarih al-Anzar, p 16.

49 ^
See eg, JlLANi (M irza Qummi) ibid; Khurasani, Kifayat al-Usul, vol I, p 78.
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though it is prohibited by the S h a ri‘a. Some jurists have gone further by arguing that 

the prohibition o f a contract is an indication that the contract is effective. They have 

argued that the Shari‘a will never prohibit the fulfilment o f an action whose fulfilment is 

not practicable in the physical world. So, when an act is prohibited by the law it 

indicates that its fulfilment has been regarded as possible by the Lawgiver.50

According to the third opinion, where the law’s prohibition refers to one o f the 

essential elements o f a contract which is a prerequisite for its validity, it is an indication 

that the contract is void on the ground o f illegality. For instance, they argue that the 

parties to a contract constitute one o f the main elements o f a contract. Therefore, where 

the law prohibits conclusion o f a contract with a certain category o f people, any contract 

contrary to such a prohibition will be illegal. On the other hand they argue that where 

the Sh a ri ‘a does not clearly invalidate a contract but its prohibition merely refers to an 

external act, imposing any penalty or punishment for commission o f such an act does 

not have any co-relation with the invalidation o f the contract on the ground o f 

illegality.51 52 This opinion is substantiated by the eminent Shi‘a jurists Sheikh Ansari 

and Mir Fattah Maragha’i, and supported by some more recent eminent Iranian 

scholars. Compared with the first two inflexible opinions, this third one has taken a 

great step toward introducing an advanced doctrine o f illegality. However, it seems to 

be non-exhaustive and subject to criticism.

[5.20J The third opinion is subject to criticism because a prohibited act whose 

performance is stipulated by a contract has been regarded by this opinion as an external 

event apart from the main elements o f the contract while, in fact, the subject matter o f a 

contract intrinsically is a part o f the contract and not an external event. Furthermore, 

when the Sh a ri ‘a or the law intend to prohibit a contract, that contract will be void on 

the ground o f illegality regardless o f whether or not the prohibition targets the main 

element o f the contract. It is submitted that no general ru le  can be set forth as to 

whether or not the prohibition o f an act indicates that a contract which stipulates the

50 For a study of this vague and weak opinion see Khurasan!, Kifayat al-Usul, vol I. p 78.

51 See eg, M ANSari, Makdsib, p 19; MF M aragh a ’i, ‘Anawin, p 276 ff.

52 N  Katu ziyan , note 7 supra, vol I, PP 206-7.

183



Chapter Five: Illegality the Main Restriction to Contractual Liberty

performance o f that act is necessarily void on the ground o f illegality. Where the law is 

silent with regard to the status o f a contract whose subject matter involves the 

performance o f a prohibited act, upon proper construction o f the relevant statute the 

court must find out whether or not the statute has also intended to invalidate the contract 

on the ground o f illegality. In such circumstances, i f  consideration o f all the existing 

indications fails to determine the intention o f the statute, the courts should ultimately 

resort to the public policy test. Undoubtedly it will be injurious to public policy if  a 

contract which involves the commission o f a serious offence is given effect. However, 

in today’s modem economy, the complicated contractual relations o f individuals are to a 

great extent controlled by the law and, naturally, observation o f all the minor regulations 

o f the law is nearly impossible in all transactions. Therefore, a contract can be given 

effect i f  it involves the commission o f a minor offence. An example for such a situation 

is a contract between a passenger with a driver to drive 10 kilometres/hour over the 

speed limit in order to get to his or her flight on time.

F . Remedy in  Absence o f any Clear Indication o f Unlaw fulness (Presum ption o f
Legality)

[5.21] In two cases the unlawfulness o f a contractual clause may be questionable. 

First, when the existence o f any prohibitionary precept which might disallow the 

formation or performance o f the relevant contract is questioned. In the second case, the 

existence o f a precept contradicted by a relevant clause is not in doubt, but the question 

is whether or not the clause is regarded as unlawful as a result o f its contradiction with 

an existing precept o f the Sh a ri ‘a. Each o f these two questions will be studied below.

1. Where the Existence of any Prohibitory Precept is Questioned

[5.22] In some cases, the existence or non-existence, o f a SharVa precept which may 

prohibit a particular stipulation may be in doubt. In such a case, it is presumed that any 

precept disallowing the condition in question does not exist in the SharVa. Thus, as a 

rule, the relevant stipulation will be regarded as valid. Under Islamic jurisprudence this 

principle is termed as “a l-A sl a l-Siha ' ’ (validity is a rule). There seems to be no *

M Ansari, Makdsib, p 278.
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disagreement among Shi‘a jurists on this issue. In fact it is a principle that where there 

is no prohibition validity is the rule.54 Furthermore as indicated by Ibn Taymiyya since 

the holy Law-Giver has generally prescribed the proper fulfilment o f an agreement it 

follows that there is a presumption that a contract is valid.55 Accordingly a contract will 

be unlawful or forbidden i f  there is clear evidence to indicate it.56

2. Where Prohibition is Doubted

[5.23] Where there is a precept in the SharVa to which a particular stipulation is 

contrary, there may be doubt as to whether or not such a precept prohibits the relevant 

stipulation. In response to this question, two different opinions have been rendered. 

The first opinion was expressed by Sheikh Ansari (d. 1281 AH), the eminent Shi‘a 

jurist. He argued that, in such a case, the general presumption is that the precept does 

not prohibit the stipulation.57 However, according to the second opinion, which does 

not seem to be plausible, under such circumstances it is presumed that the existing 

precept o f the ,Sh a ri‘a prohibits the stipulation which should be regarded as void 

because o f unlawfulness.58

IRANIAN LAW  AND ILLEGALITY

[5.24] According to section 3 o f Article 232 o f the Civil Code o f Iran, illegal 

contractual clauses are invalid. Although Iranian law has to some extent, followed the 

moderate opinion o f the Shi‘a jurists, it has adopted a modem test for the recognition o f 

illegality similar to that o f modem European legal systems. Under Iranian law, a 

contract will be entirely or partially regarded as invalid on the ground o f illegality i f  it 

violates the imperative provisions o f the law. Accordingly, the provisions o f the law 

have been divided into two classes. First, non-imperative provisions (complementary 

laws) which can be contravened by the individuals’ agreements. Thus, the conflict 

between individual agreements and such provisions does not give rise to invalidity on

54 S M a h m a s a n i , note 1 supra, p 500.

55 See Ibn T A Y M IY Y A , Fatdwd, (Cairo, 1236-1329 AH) p 387 ff.

56 S M a h m a s a n I, note 1 supra, p 500.

57 M A nsarI, Makasib, p 278.

58 See eg, H M a ’ruf A l-Husseini, Nazariyyat al- ‘A qd  f t  F iqh al-Ja ‘fa n , pp 414-5.
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the grounds o f illegality. Second, there are those provisions o f the law which are related 

to public policy and social interests, which cannot be ignored or violated by the 

contracting parties’ accord. Any type o f contract or condition contrary to such 

provisions would be invalid and ineffective.59 There is no exhaustive test or criterion 

for making distinctions between these two classes o f the law’s provisions. Ultimately, 

such a distinction must be made by the courts in the course o f proper construction o f 

statutes. I f  all the relevant indications do not lead the courts to interpret the intention o f 

the statute then, similar to the common law legal system, the Iranian courts will 

ultimately resort to a public policy test to determine whether or not the breach o f the 

relevant statute is injurious to public policy or morality. This chapter mainly concerns 

the peculiarities o f each o f these two types o f laws and those indications which can lead 

the courts to make such a distinction.

A. Indications Fo r Identifying the Imperative Aspect o f Statute

[5.25] No precise criterion is introduced under Iranian law for the recognition o f 

imperative rules. The imperative aspect o f the law should be recognised by the courts 

through the proper interpretation o f the relevant statutes. As part o f this interpretation, 

some indications such as the social exigencies, the legislature’s purpose, and the 

governing circumstances must be taken into account.

Under European and common law, there are no lucid  rules for distinguishing 

between imperative and non-imperative rules. In these legal systems the flexible 

doctrine o f public policy is resorted to, so that whenever the law relates to public policy 

it is imperative, and in other cases it is regarded as non-imperative.60 Two different 

general and non-exhaustive suggestions are made below which may help the courts in 

their process o f constructing statutes to recognise imperative laws.

M J  Ja ‘ FARI LANG RU D I, T a ‘thir Iradah dar Huquq Madam  [The Effect o f  Intention in Civil Law], 
(Tehran, 1340/1961: Bonyad Rastad), at [57], [58]; D a ’irat M a 'd rif H uquqi [Legal Encyclopedia] 
(Tehran, 1363 AH) vol III, at [7], [15].

60 Under the common law, ultimately it is a matter of the true construction of the relevant statute which 
determines whether or not it is intended to prohibit any contradictory contract. See [5.47].
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1. Case Investigation Criterion

[5.26] According to this criterion the imperative nature o f each category o f the law 

should be studied separately. For instance, it has been argued that those provisions o f 

the law which are related to the financial circumstances o f individuals are mainly non

imperative and can be contradicted by private agreement.61 62 On the other hand, the 

following rules for example are mainly (and not as a principle) regarded as imperative 

and related to public policy: Provisions o f Constitutional Law; rules o f contract law

which set forth the prerequisites for the validity o f contracts; the rules protecting third
62parties’ rights against contracting parties.

2. Language of Legislation

[5.27] One o f the signs indicative o f the imperative nature o f a law is the language used 

by the legislature. For example, when words such as “must” , “bound” or “ forbidden” 

are seen in the text o f legislation, these words indicate that the legislature has intended 

to prohibit every contradicting stipulation. Conversely, the words “may” or “has the 

option” are usually used to enunciate non-imperative rules.

61 The statutes which govern property management and stipulate the contracts’ effects are mainly non
imperative. In such statutes, the legislature has left the people free to reach any accord in these 
respects, unless they are prohibited from doing so. By virtue of Article 30 of the Civil Code of Iran, 
any proprietor is entitled to avail himself of every possession and profit on his property except if 
excluded by law. Based on the doctrine of freedom of contract, any agreement relating to property 
shall be valid For example, the Civil Code of Iran has, in certain special cases, granted contracting 
parties a cancellation right See Article 396 of the CCI. Any stipulation contradicting that provision 
or waiving this cancellation right is recognised as valid in every case. In cases where a contract is 
irrevocable, the parties may stipulate that both or either of them have the right to cancel the 
transaction under particular circumstances or during a specified period of time. Such a cancellation 
right created on the basis of the parties’ will shall be valid and effective even if, apart from the 
parties’ accord, the existing rules have failed to provide such a right for the parties. Article 344 of the 
Civil Code of Iran is another example. This Article stipulates that payment of a transaction price must 
be effected in cash. However, it is possible for the parties to ignore this Article and to postpone 
payment under their own contractual condition.

62 See N Katuziyan , note 7 supra, vol I, pp 156-7. For example according to Article 808 of the CCI 
when the title of an immoveable property is shared by A and B and A transfers his portion to C 
through a sale contract, B has a pre-emptive right to pay the purchase price to C and to take 
possession of the whole property. This Article is imperative and, therefore, B’s pre-emptive right 
cannot be waived in the sale contract between A and C.
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B. Article 10 o f CCI and Necessity o f Explicit Prohibition

[5.28] Article 10 o f the CCI, indicates that: “private contracts shall be valid with 

respect to the contracting parties provided that they are not contrary to the express 

provisions o f the law” [emphasis added]. This Article, which is the main statutory basis 

for advocation o f the theory o f freedom o f contract, has not been appropriately drafted. 

The word express in this Article has led some Iranian scholars to overlook the implied 

prohibition and to support the presumption that a contract will be regarded as void on 

the ground o f illegality only i f  it contradicts express statutory provisions. By contrast 

Katuziyan believes that this Article should be generally interpreted as “whatever is not 

prohibited is allowed” . Katuziyan goes further by regarding a contract as void on the 

ground o f illegality i f  it contradicts the sp ir it o f the law, even though there may be no 

statutory provision to prohibit it. To support this view he argues that an immoral 

contract is void without contradicting any existing statutory provisions.

[5.29] The first opinion is subject to criticism because it rigidly relies on the term 

“express” in Article 10 o f the CCI and overlooks the implied prohibitions which are an 

inevitable event in all legal systems. Although the second opinion is plausible with 

respect to its accurate interpretation o f Article 10 o f the CCI, it is also subject to 

criticism for three reasons. First, this opinion has confused immoral contracts and those 

contracts which may be regarded as void because they contradict the provisions o f an 

existing statute. A  contract will be void on the ground o f illegality i f  it contradicts 

imperative provisions o f existing statutes. Imperative or non-imperativeness cannot be 

discussed with regard to provisions o f the law which do not exist. Secondly, the 

expression “sp ir it  o f the law” is quite vague. I f  the courts more freely invalidate 

contracts which contradict the so called sp ir it o f the law, then the theory o f freedom o f 

contract will be shaken. In that case a contract can easily be invalidated on the ground 

o f illegality despite the fact that it is not prohibited by an existing statute. *

N KATUZiYAN, note 7 supra, vol I, p 157.
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C. Remedy where the Character o f a Statute is Doubted

1. Applying the General Principles

[5.30] The imperative or non-imperative nature o f law depends mainly on its 

connection with the interests o f society and public policy. The parameters constituting 

public policy are always in a state o f transformation due to changes in social traditions 

and desires. A  judge may, by considering all the criteria, face doubt and difficulty in 

determining the imperative or non-imperative nature o f a contradicted statute. Where 

the imperative nature o f a statute is questioned, as a rule it should be presumed to be 

non-imperative. Accordingly, a contract contravening such a statute would be 

regarded as effective based on the theory o f freedom o f contract.64

2. Case Investigation and Induction Solution

[5.31] There is a second opinion among Iranian scholars. According to this opinion 

where the prohibition o f a contract is in doubt, it cannot as a rule be presumed as 

lawful.65 This group o f jurists argues that as a result o f economic changes, and 

increased complexity in public trade, as a social necessity the interference o f statute in 

the contractual relations o f individuals has increased. All statutes more or less play a 

role in securing the public interest. When a contract contravenes a provision o f a 

statute, a conflict arises between the interests o f the public and the interests o f the 

contracting parties. In such a case by applying the general rules [such as the 

presumption o f legality] the contract cannot be regarded as lawful because either o f 

these two interests (the public interest and interests o f the contracting parties) cannot be 

preferred over the other. They ultimately believe that instead o f applying a general rule, 

in every single case, upon the true construction o f the statute the courts should find out 

which o f these two interests was intended by the legislature to be preferred to the 

other.66

64 MJ Ja ‘FARI Langrudi, Ta 'th ir Iradah, note 59 supra; Contra N KATUZiYAN, note 7 supra, vol I, 
pp 154-5.

65 N KATUZIYAN, ibid.

66 Id, p 154.
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3. Criticism of Case Investigation and Induction Solution

[5.32] The above-mentioned solution is subject to criticism because it is an impractical 

and circular test. It is assumed that when the prohibition o f a contract is in doubt, the 

relevant contradicted statute has primarily been interpreted but its imperative or non

imperative nature is still unknown. At this stage, it is assumed in principle that the case 

investigation o f the law has not been effective in determining whether or not the 

contract is prohibited. Now, should we wish to proceed again with finding shelter in the 

same factor for elimination o f the above intricacy we would have resorted to futile and 

circular measures. Thus, in such cases there is no other way except applying the 

presumption o f legality and treat those provisions o f the statute which were contradicted 

by the contract as non-imperative.

IV. COMMON LAW  AND ILLEGALITY

A . How  a Contract is  Rendered Ille g a l

1. Prohibition by Statute or Infringing Public Policy

[5.33] A  contract can “be illegal because it is prohibited by statute, o r [alternatively] 

because it infringes a rule o f public policy” . Statute may prohibit a contract either 

expressly or impliedly. A  prohibited contract will be regarded as unenforceable under 

the common law regardless o f whether or not the parties are aware o f the illegal nature 

o f the contract.67 68 69 70 A  contract will undoubtedly be rendered illegal when it is expressly 

prohibited by statute. In such a case it does not make any difference in the eyes o f the 

law whether the purpose o f the statute in prohibiting the contract is to protect the public  

interest, public revenue or for some other reason. However, for the recognition o f an 

implicit prohibition, the courts should upon true construction o f the statute discern

67 Such a measure would resemble using ink instead of water to wash away an ink-stain on a dress.

68 JW CARTER & DJ Harland , Contract Law in Australia, (Sydney, 3rd ed 1996), at [1601] [emphasis 
added],

69 See St John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267, at 283, per Devlin J. See 
[5.39],

70 See [5.45],
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whether or not the object o f the statute is to protect the public interest. It should be 

bom in mind that “not all contracts which are contrary to public policy are illegal.”71 

Similarly, as will be discussed later, nor are all illegal contracts necessarily against 

public policy.72

2. Illegality under Statute and Common law

[5.34] A  contract can be rendered illegal by infringing the provisions o f a “statute” or 

by infringing the general mles o f “common law”. A  contract will generally be 

unenforceable i f  its object is the commission o f an illegal act. In this case illegality 

depends upon whether the intention o f the parties at the time o f contract is to break the 

law. Nonetheless it should not be thought that a contract will necessarily be affected 

by illegality because it does not satisfy any statutory requirements. The issue o f 

illegality depends on the legislature’s intention.74 Modem common law shows more 

flexibility in giving effect to the agreements o f individuals despite the fact they may 

involve the commission o f a minor offence. The contract will not be regarded as illegal 

when the performance o f contract leads to the commission o f a minor offence as long as
75the parties did not intend to break the law.

3. Illegality Through Formation or Performance

[5.35] An agreement or a contractual clause may be illegal under common law because 

its performance involves the commission o f an illegal act. The performance o f such 

agreements, may involve a breach o f the criminal law or statutory requirements such as 

licensing provisions.

JW C a r t e r  & DJ H a r l a n d  , note 68 supra, at [1606].

See [5.48]-[5.49],

Ibid.

See eg, Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, at 414.

See eg, Dalgety & New Zealand Loan Ltd v C Imeson Pty Ltd (1964) NSWR 638. In this case the 
contract was regarded as an offence under the Cattle Slaughtering & D iseased Animal & M eat Act 
1902 (Cth). However, the court held that the contract was not illegal because the Act was interpreted 
to prohibit the act but not the contract which stipulates the performance of that act. For a brief study 
of the role of intention in illegality see [5.38], [5.39].

See G eorge v Greater Adelaide Land Development Co Ltd (1929) 43 CLR 91.

Cf Dungate v L e e [  1959] 1 Ch545.
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A  stipulation will also be tainted with illegality i f  one or both parties intends to 

perform it in an illegal manner. The manner that one or both parties may use for 

performing the contract may render it illegal under statute. For example in B  &  B  

Viennese Fa sh ions v Losane the plaintiff made a contract for the sale o f non-utility 

goods which was not subject to any statutory requirement to furnish the buyer with an 

invoice. Meanwhile, during the course o f performance, the plaintiff purported to deliver 

to the buyer, without his objection, utility garments. For the sale o f a utility garment, an 

invoice was required by statute. It was held by the Court o f Appeal that the contract as 

performed was unenforceable and in the same position as the sale o f a utility garment 

without satisfying the statutory requirement o f an invoice. Anderson Ltd  v D anie l is 

another example o f illegal performance. In this case, the seller o f agricultural fertiliser 

failed to give to the purchaser an invoice indicating the composition o f the fertiliser. 

The price was held not recoverable, since the contract had not been performed in 

accordance with statutory requirements. The illegality o f performance may be unknown 

to one party. In such a case, i f  the performance o f the contract is known to be illegal or 

legally objectionable, only the party who was not aware o f the problem can sue on the 

contract. The court will not assist either party i f  they each had knowledge that 

performance o f the contract is illegal.* 79 80 81 82

B. Terminology: “Void Contracts”

[5.36] The different treatment o f illegal contracts and those contracts which are merely 

void or against public policy necessitates that different classes o f contract be carefully 

distinguished. Judges in common law courts differentiate between “ ille g a F , “void”, and 

“unenforceable” contracts. But as indicated by Windeyer J in the Australian case o f

St. John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267, at 284, per Devlin J.

79 [1952] 1 A11ER 909.

80 [1924] 1 KB 138.

81 Nash v Stevenson Tranport Ltd [1935] 2 KB 341; Edler v Auerbach [1950] 1 KB 359; Ashmore, 
Benson, Pearse &  Co Ltd v A v Dawson Ltd [1973] 1 WLR 828.

82 Ashmore, Benson, Pearse & Co Ltd  v A. v Dawson Ltd [1973] 1 WLR 828.
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83Brooks v B u rn s P h ilp  Trustee Co Ltd, this leads to error and confusion when lawyers 

refer to such contracts by use o f different labels such as “ ille g a l” , “ void” , 

“unenforceable” , ‘HneffectuaC, “nugatory” and so on.

[5.37] When a contract is void on the ground o f illega lity, any money paid or property 

transferred under such a contract cannot generally be recovered. However, when a 

contract is merely against public policy without contradicting statutory provisions, it 

may be rendered unenforceable or even void without actually being regarded as illega l. 

A  contract in restraint o f trade is an example o f a contract which is against public policy 

but is not illegal. Therefore, any money paid or property transferred under such a 

contract can be recovered.

C. Parties ’ Intention and Illegality

1. Intention in Contracts ex facie  (on its face) Illegal

[5.38] Where a contract is obviously illegal, either party’s reasoning that a breach o f the 

law was not intended is immaterial. I f  the parties enter into a contract which is 

prohibited at common law, the contract is intrinsically void Both parties in such a 

situation, are precluded from relying on the contract by the maxim ignorantia ju r is  hund 

excusat. Accordingly, it is recognised as a principle that where a contract is expressly 

or impliedly prohibited the courts will not enforce it regardless o f whether the parties
87intended to break the law or not.

2. Intention in Contracts not ex facie  Illegal

[5.39] I f  a contract is lawful in formation but both parties intend to perform it in an 

illegal manner, the contract will be wholly unenforceable. However, where a lawful 

contract is intended to be performed illegally by only one party, the innocent party will 83 84 * 86 87

83 (1969) 121 CLR 432, at 485. See also DW G r e iG; JLR D a v i s , The Law o f  Contract, The Law Book 
Co Ltd (NSW, 1987) pp 1085-6.

84 See “Consequence of Illegality”, at [5.61]-[5.63].
oc

CHESHIRE F if o o t  & FURMSTON M P, Law o f  Contract, (London, 11 th ed 1986) p357.

86 Waugh v M orris (1873) LR 8 QB 202, at 208, cited in J  M  Allan (M erchandising) v Cloke [1963] 
2 QB 340; [1963] 2 All E R 258.

87
St John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267, at 283, per Devlin J.
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not be affected by the guilty purpose o f the other.88 For example in Hutchinson v 

Scott the parties entered into a lease contract for the use o f private land in order to 

search for certain minerals including gold. The contract purported to be governed by 

section 33 o f the M ining on Private Lands Act 1894 (NSW). Although the performance 

o f the contract was in conflict with the Crown Lands Act 1884 (NSW) the contract was 

not illegal. In this case the High Court o f Australia held that the contract was not 

unlawful because the parties had clearly indicated an intention to abide by the law and 

there was no evidence indicating otherwise.90 This case was cited with approval in 

Holidayw ise Koala Pty Ltd  v Queens lodge Pty L td 91 Concerning this issue, Devlin J.’s 

opinion m S t John Shipping Corporation v Joseph Rank Ltd  has been cited with 

approval in many common law cases. He stated:

“There are general principles. The first is that a contract which is 
entered into with the object of committing an illegal act is 
unenforceable. The application of this principle depends upon proof of 
the intent, at the time the contract was made, to break the law; if the 
intent is mutual the contract is not enforceable at all, and, if unilateral, it 
is unenforceable at the suit of the party who is proved to have i t . . . The 
second principle is that the court will not enforce a contract which is 
expressly or impliedly prohibited by statute. If the contract is of this

93class it does not matter what the intention of the parties is.”

D . S t i p u l a t i o n  i l l e g a l  b y  S t a t u t e

[5.40] In today’s commercial life where most transactions are governed by a variety o f 

statutes, it is natural that the statutory regulations in some sections o f the business 

community will be infringed. Sometimes the a status o f contracts or contractual 

stipulations which deviate from the regulation o f statute are expressly illustrated in the * 89 90 91 92 93

See eg, Clay v Yates (1856) 1 H&N 73, at 80; A lexander v Rayson [1936] 1 KB 169, at 182; Re 
Trepca Mines (No2) [1963] Ch 199, at 220-21. See also RA B u c k l e y , “Illegality in Contract and 
Conceptual Reasoning” (1983) 12 Anglo-American LR 280, at 281-9.

89 (1905) 3 CLR 359.

90Id, at 369.

91 [1977] VR 164, at 176-7.

92 [1957] 1 QB 267.

93 Id, at 283.
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language o f the relevant statute. For example on the basis o f s 116 o f the Goods Act 

1958 (Vic) a “ sale or lease is not illegal, void or unenforceable by reason only that the 

seller or lessor is guilty o f an offence” under Pt IV  o f the Act. Similar express 

statements can be found in elsewhere.94 In such a case, no difficulty will arise regarding 

the status o f the civil rights o f contracting parties. However, the issue will be 

troublesome i f  there exists no express or clearly implied indication in a statute 

concerning the parties’ civil rights under a contract which infringes such a statute. In 

such a case, it is a matter o f construction o f the statute as to whether or not it prohibits 

the contract. A  statute may contravene a stipulation in one o f the following forms:

1. Express Prohibition

[5.41] An agreement would be regarded as expressly prohibited where such a 

prohibition is inferred by the court from the clear language o f a relevant statute. It is not 

necessarily required that the statute state “any contract in contravention o f this statute is 

illegal” .95 Expressly prohibited contracts are undoubtedly illegal96 and therefore void.97 

This ordinary principle will be applied, i f  there is no sufficient evidence indicating the 

intention o f the relevant legislation, that a contract could be enforceable despite an 

express statutory prohibition.98 Although prohibition o f a contract by statute in an 

express manner “ is by no mean uncommon” ,99 statutory prohibitions are usually implicit 

rather than express. In a typical approach Devlin L. J. in Archbolds (Freightage) Ltd  v

94 For example, according to section 35 of the Trade Description Act 1968 (UK) “a contract 
for the supply of any goods shall not be void or unenforceable by reason only of a 
contravention of any provision of this Act.” See also section 26 of the F a ir Trading Act 
1973 (UK) in which the status of any contravening contract or contractual condition is 
expressly clarified.

95 JW C a r t e r  & DJ H a r l a n d , note 68 supra, at [1611].
Qf.

CHESHIRE F if o o t  & FURMSTON M P, Law o f  Contract, (London, 11th ed 1986) p 334.

97 It was stated by Macrossan J in Chitts v Allaine [1982] QldR 319, at 326 that: “If  the effect of the 
words used in the statute or instrument is expressly to prohibit the contract in question, then the 
contract becomes void and unenforceable.”

98 For example in O ’Neill v O ’Connell (1946) 72 CLR 101, at 132 it was stated by Williams J That: 
“The ordinary principle is that, in the absence of sufficient indication of intention to the contrary, a 
transaction which is made illegal by statute is void.”

99 See note 96 supra.
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S. Spanglett Ltd100 observed that: “The statute does not expressly prohibit the making o f 

any contract. The question is therefore whether a prohibition arises as a matter o f 

necessary implication.” 101 102 103

102[5.42] In the leading case o f Re Mahmoud and Ispahani the vendor was held unable 

to rely on a sale contract concluded with an unlicensed purchaser because the contract 

was held to be prohibited by the Seeds, O il and Fa ts Order 1919 (UK) made pursuant to 

the Defence o f the Realm Regulation. According to this Regulation a person is clearly 

prohibited from buying and selling specified articles except in accordance with licence 

terms.

2. Im plied P ro h ib itio n

[5.43] It has been frequently illustrated by common law writers that a contract can be 

prohibited by statute in an express or implied manner. In practice, the language o f 

legislation rarely prohibits contracts in an express manner. The courts generally have 

no difficulty in rendering a contract illegal i f  it is expressly prohibited by statute.104 

However, where an implied prohibition is alleged, ascertaining the illegality o f the 

contract can be a problem for the courts.105 The court will ascertain whether or not the 

contract in question is intended to be forbidden by legislation.106 * This depends on 

questions o f statutory construction. For example, in Jackson &  Sons v 

Bulle rw orth, the plaintiff builder carried out some building works for the defendant m

excess o f the existing licence. In this case, the contract concerning unlicensed work was 

held to be implicitly prohibited. The implied prohibition was discerned in the Defence

100 [1961] 1 QB 374.

101 Id, at 389.

102 [1921] 2 K B 716.

103 DJ H a r l a n d , “Recent Development in the Law o f  Contract”, Committee for post-graduate Studies in 
the Department of Law, The University of Sydney (1972), p 159, note 7 (pointing out that even the 
case of R e M ahmoud & Ispahani [1921]2K B 716 that is often cited as an example of an express
prohibition also seems to be example of implied prohibition).

105 C h e s h ir e  F if o o t  &  F u r m s t o n  M P, Law o f  Contract, (London, 11th ed 1986) p 335.
106 Ibid.

[1948] 2 All ER 558.
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(General) Regulation Act 1939 (UK). Pursuant to sections 6 and 6A o f this Act, both 

the person at whose expense the unlicensed work was carried out and the builder were 

held to be guilty and liable to both fine and imprisonment.

(i) Tests for Determining Implied Statutory Prohibition
[5.44] Statutory prohibitions should be clearly inferred from “ legislative intention” . 

This term is, however, described as elusive by some o f the common law authorities. 

Experience indicates that the consequences o f breaching statutory provisions is not 

always appreciated by the statute itself.* 109 In the absence o f such guidance, the courts 

should:

“ [Ljook at the ambit and intent of the particular statute in the light of 
any other legislation affecting the subject matter, and then decide 
whether the particular statute intended to preclude the plaintiff 
recovering on the contract if he had committed the offence? A question 
of public policy is, of course, involved.”110 [emphasis added]

The consequences o f statutory breaches can be determined by the courts by construing 

the statute.

[5.45] With regard to the recognition o f an implied prohibition, a useful test was set 

forth in Victorian Daylesford Syndicate, Ltd  v Dott,111 112 113 later approved by the High 

Court o f Australia in Yango Pasto ra l Co Pty Ltd  v F ir s t  Chicago A ustra lia  Ltd. It 

was stated in these cases that the courts, in the course o f construing a statute, should 

consider whether the object o f the statute is to protect the public , or sim p ly to secure the 

revenue in the form o f imposing a penalty against an offender. Where “ the former 

intention appears the contract must be taken to be prohibited” .114 But “ i f  the intention is 

only to protect the revenue the statute will not be construed as imposing a prohibition on

Note 103 supra.

109 Chitty on Contracts, note 177 supra, at [16-127].

110 Shaw v Groom [1970] 2 QB 504, 520, per Sachs LJ.

111 [1905] 2 Ch 624.

112 (1978) 139 CLR410, at 414,431.

113 Note 111 supra, at 630.

114 (1978) 139 CLR 410, at 414. See also [1905] 2 Ch 624, at 630
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contract.” 115 In other words, it should be considered that the legislation intended to 

forbid a particular class o f acts or to prohibit any contract under which the performance 

o f such an act in undertaken.116 117 118 It may seem curious that a statute can impliedly prohibit 

an act yet allow a contract to be entered into to perform such an act. A  question will be 

particularly raised “ i f  a contract has as its whole object the doing o f the very act which 

the statute prohibits” . Yet it would be unreasonable i f  a contract with a wide scope 

was prohibited only because o f a trivial statutory breach. However, where a statute 

explicitly prohibits the contravening contract, it does not make any difference, in point 

o f law, whether the purpose o f the statute is the protection o f revenue or anything else. 

As was indicated in the early English case o f Cope v Row lans,119 120 121 122 * “ the sole question is, 

whether the statute means to prohibit the contract?” This position o f Cope v Rowlans

has bee approved in subsequent English cases and also in by the High Court o f
121Australian in Yango Pastora l Co Pty Ltd  v F ir s t  Chicago A ustra lia  Ltd .

[5.46] Two other factors have been taken into account by the courts in the course o f 

interpreting the intention o f the legislature with regard to an implied prohibition. First, 

the “ intention o f the parties” as considered in Dalgety and New Zealand Loan Ltd  v C 

Imeson Pty Ltd. In this case the presumption o f implied prohibition was displaced in 

light o f the policy o f the relevant statute and also because o f the absence o f guilty 

intention. The second indication is “ reasonableness o f re su lt” which was considered 

by the court in St John Shipping Corporation v Joseph Rank Ltd 124 and the Australian

Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, at 414. See also 
Learoyd v Bracken [1894] 1 QB 114; Ondon and H arrogate Securities Ltd v Pitt [1976] 3 All ER 
809, [1976] 1 WLR 1063; Archbolds (Freightage) Ltd v S  Spanglett Ltd ( 1961) 1 QB 374.

116 St John Shipping Corporation v Joseph Rank Ltd[ 1957] 1 QB 267, at 283, per Devlin J.

117 Id, at 288, per Devlin J.

118 Ibid.

119 Cope v Rowlans (1836) 2 M&W 149, 157; 150 ER 707, at 710.

120 See eg, Smith v M aw hoodf( 1845) 14 M& W 452, at 463; Vita F oo d  Products Inc v Unus Shipping 
Co Ltd [1939] AC 277, at 293; St John Shipping Corp v Joseph Rank Ltd [1957] 1 QB 267, at 
287, per Devlin J.

121 (1978) 139 CLR 410, at 414, per Gibbs ACJ.

122 [1964] NSWR 638.

See also Hutchinson v Scott, (1905) 3 CLR 359, note 89 supra.

124 Note 116 supra, at 287.
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case o f Yango Pasto ra l Co Pty Ltd  v F ir s t  Chicago A ustra lia  L td }25 In the St John

Shipping case Devlin J held that there was no express or implied prohibition by the
126relevant statute, because the result would have been quite unreasonable for the 

plaintiff. Similarly, it was pointed out in Yango’s case that it would have been very 

unreasonable i f  the entire banking contract was regarded as prohibited by Pt II s 8 o f the 

Banking Act 1959 (as amended) (Cth), because depositors would otherwise be unable to 

recover their money from corporations which carry out banking business contrary to the 

Act.

(ii) Public Policy Ultimate Test
[5.47] It was recognised in St John Shipping Corporation v Joseph Rank Ltd }2* that 

the above mentioned tests are not conclusive. This view point was cited with approval in 

subsequent English cases and also by the High Court o f Australia in Yango Pastora l
130case. Ultimately, however, ascertaining an implied statutory prohibition o f a contract 

is a matter o f proper construction. Where a statute does not expressly deprive an 

offender o f his civil rights (which he would have otherwise enjoyed), it should be 

considered whether enforcement o f the relevant contract would be against the public 

policy or not. Regard should be given to all the evils which the Act was intended to 

guard against and the circumstances under which the contract was entered into and 

performed. I f  it is considered that the object o f a statute is to protect the public from * 126 127 128 129 130 131 132 133

1/3 (1978) 139 CLR 410, at 414,431.

126 M erchant Shipping (Safety and Load Line Conventions) Act 1932, s 44.
127 Devlin J in fact considered the connection between the contract (which had a great scope) and the 

offence (which was minor). If the contract was regarded as prohibited, the plaintiff (ship owner) 
would have sustained an enormous loss (non-recovery of the remaining freight) in addition to the 
penalty imposed by the statute.

128 Note 116 supra, at 287.

129 See eg, Shaw v Groom [1970] 2 QB 504, at 518.

130 Note 112 supra, at 414.

131 St John  Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267, at 292; Dalgety & New 
Zealand Loan Ltd v C  Imeson Pty Ltd (1964) NSWR 638, at 641-2.

132 Cf Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, at 414,431.

133 Shaw v Groom [1970] 2 QB 504; Alion v Spiekermann [1976] Ch 158; Geismar v Sun Alliance 
and London Insurance Ltd [1978] QB 383.
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injury,134 or fraud, or its object is somehow related to public policy, the courts will infer 

that the statute prohibits contracts in contravention o f its provisions.135 136

(iii). I llegal C ontracts and Public Policy
[5.48] With respect to any idea to the contrary, this chapter supports the idea that when 

a contract is expressly prohibited by the provisions o f a statute it will be rendered 

illegal without necessarily being in conflict with public policy.137 138 139 A  contract im p lic itly  

prohibited by a statute will be regarded as illegal i f  it is recognised as being in conflict 

with public policy. As studied before, public policy is the ultimate test for 

recognition o f an implied statutory prohibition. In Vita Food Products Inc v Unus 

Shipping Co Ltd ,140 Lord Wright said that where a contract is nullified for breach o f a 

statute, while the statute does not expressly prohibit the contract, it is in fact nullified 

based on the “rule o f public policy only” .141 However, it is a long established rule in the 

common law that when a statute expressly prohibits a contract it does not make any 

difference in the eyes o f the law whether the statute was intended to protect public 

interest, or not.142 In such a case as indicated in St John Shipping Corp v Joseph Rank 

Ltd l43“the fundamental question is whether the statute means to prohibit the 

contract” .144

134 Vinall v Howard [1953] 1 WLR 987.
135

See eg, Victorian Daylesford Syndicate Ltd v Dott [1905] 2 Ch 624; Cf Yango Pastoral Co Pty Ltd 
v First Chicago Australia Ltd (1978) 139 CLR 410, at 414,431.

136 For a study of express prohibition of a contract see [5.41], [5.42].

137 Not all statutory provisions which prohibit contracts are related to public policy. The reason why a 
statute expressly prohibit a contract depends on the intention of the Parliament. The Parliament may 
expressly prohibits a contract in order to safeguard the interests of the whole society or the interests of 
certain groups or for any other reasons.

138 See [5.44]-[5.47],

139 See [5.47],

140 [1939] AC 277.

141 Id, at 293.

142 See [5.45].

143 [1957] 1 QB 267.

144 Id, at 287. See also Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 410, 
at414,431.
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[5.49] In a contract expressly prohibited by statute the issue o f infringement o f public 

policy rules may also not necessarily be involved because o f the two following reasons.

Firstly, as indicated in Yango Pastora l Co Pty Ltd  v F ir s t  Chicago A ustra lia  Ltd XA5 the 

statute may prohibit a contract only i f  it is “made by a person who satisfies a particular 

description or in particular circumstances” .146 In such circumstances the prohibited 

contract will be rendered illegal without the issue o f public policy or public interest (in a 

strict sense) being concerned.

Secondly, there are two different opinions with regard to the nature o f those prohibitory 

or imperative provisions o f a statute which cannot be contradicted. According to the 

first opinion all statutory provisions which cannot be the contradicted by contractual 

agreement o f individuals are related to public policy.147 However, the second idea 

which is supported by this chapter indicates that only part o f the unchangeable and 

prohibitory provisions o f statutes are related to public policy.148 *

3. Imposing a Penalty and Leaving the Contract Enforceable

[5.50] The mere infliction o f a statutory penalty against either formation or 

performance o f a contract does not necessarily imply the prohibition o f a contract. 

However, as the Supreme Court o f New South Wales pointed out in Dalgety and New 

Zealand Loan Ltd  v C Imeson Pty Ltd ,149 the imposition o f a penalty for a breach o f the 

provisions o f a statute creates only a presumption o f prohibition. Thus, it is quite 

possible that such a presumption can be displaced in a contract whose performance 

contravenes the provisions o f a statute.150 In such cases the prohibition depends on the 

intention o f the relevant statute which can be inferred from its true construction. The 

infliction o f a statutory penalty will imply prohibition i f  the purpose o f the statute is to

(1978) 139CLR410 

Id, at 432.

N Ka tu ziyan , note 7 supra, p 160.

Cf A WEILL, Droit Civil, Les Obligations, Precis Dalloz (Paris, 1975) at 243; J Carbonnier, Droit
Civil, T IV Obligations (Paris, 16th ed 1992) pp 142-89 paticularly p 143.

[1964] NSWR 638.
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protect the public. However, in some cases a statute may impose a penalty upon 

formation or performance o f a contract merely for the purpose o f revenue raising. A  

contract in contravention o f such a statute would remain effective. For example, in the 

Australian case o f Dalgety &  New Zealand Loan Ltd  v C. Imeson Pty. L td }51 the 

plaintiff, acting as an agent, sued the defendant to recover the price o f an animal sold to 

the defendant which was found to be diseased. The transaction was deliberately in 

breach o f the Cattle Slaughtering & Diseased Anim al &  Meat Act 1902 - 1957 (NSW). 

According to section 47 o f the Act, a penalty o f up to twenty pounds can be imposed on 

the seller o f a diseased animal. Pursuant to section 48 o f this Act, where the court is o f 

the opinion that the seller convicted under section 47 either knew or by the exercise o f 

ordinary care and precaution he might have known that the animal was diseased, the 

maximum penalty should be imposed. It was held that there was no implied prohibition 

and that the facts fell within section 47 o f the said Act which merely imposed a 

discretionary penalty. To support such a judgment it was argued that: “ Sometimes 

however, where a penalty is imposed for the doing o f an act, irrespective o f guilty 

knowledge, the true legislative intent is, in fact, to forbid all such acts.” Sm ith and 

Others v Mawhood can be mentioned as another example o f such cases. In this case 

a tobacco manufacturer who was not licensed to sell tobacco, sued the defendant for the 

price o f the tobacco he had sold although his name was not printed at the entrance o f his 

business. The contract was in contravention o f the Excise Licence Act, 6 Geo. 4, c. 81. 

According to sections 25 and 26 o f this Act, a penalty is imposed on any manufacturer, 

dealer, or seller o f tobacco who has no licence and whose name is not printed at the 

entrance o f his premises in a particular form. The seller was held to be entitled to 

recover the price o f the tobacco. It was held by Alderson, B that the seller o f tobacco 

whose name was not printed on the entrance to his business “ shall be liable to a penalty,

. . . and there is no addition to his criminality i f  he makes fifty contracts for the sale o f 

tobacco in such a house.” 154 It was also reasoned by Parke, B that:

Id, at p 643.

(1845) 14 M&W 425; 153 ER 552. See also Johnson v Hudson (1809) 11 East 180; 103 ER 973. 

(1845) 153 ER 552, at 557.
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“I think the object of the legislature was not to prohibit a contract of sale 
by dealers who have not taken out a licence pursuant to the act of 
Parliament. If it was, they could not certainly recover, although the 
prohibition were merely for the purpose of revenue. But, looking at the 
Act of Parliament, I think its object was not to vitiate the contract itself, 
but only to impose a penalty on the party offending, for the purpose of 
the revenue.”1 5

E. How a Stipulation may Contravene Common Law or Statute

1. Fraud or the D eliberate C om m ission o f  a T ort
[5.51] A  contract will be illegal i f  its object is the perpetration o f a fraud156 upon either 

the government or on individual. The recent Australian case o f Bettie June Nelson 

& Peter John Nelson v Elizabeth Anne Nelson &  others159 is an example o f a contract 

involving illegality for the commission o f a fraud. In this case a mother (Mrs Nelson) 

paid the purchase price for a house which was registered in the name o f her son and her 

daughter, both o f whom were adults at the time o f the transaction. Mrs Nelson’s purpose 

in making this arrangement was to remain entitled to obtain a subsidised advance with a 

favourable term under the Defence Service Homes Act 1918 (Cth) for the purchase o f 

another house. Under that Act she would have lost her eligibility for such a subsidised 

advance i f  she owned another house. Later she purchased another house in relation to 

which she applied and received a subsidised advance under the Act. She falsely 

declared that she did not have a financial interest in another house. The son and the 

daughter sold the house which was in their name and the mother claimed that she was 

entitled to the proceeds. The son approved his mother’s entitlement but the daughter 

fell out with her mother and claimed half o f the proceeds. The trial court and also the 

Supreme Court o f New South Wales impugned the mother’s claim on the grounds o f 

presumption o f advancement and ille g a lity .16° Since the mother had infringed the

Brown Jenkinson & Co Ltd v Percy Dalton (London) Ltd [1957] 2 QB 621. Such a contract 
should be distinguished from contracts induced by fraud which are studied under misrepresentation 
and are not necessarily illegal.

Willis v Baldwin (1780) 2 Doug K B 450.

See B reg  v Sadler and M oore [1937] 2 KB 158.

(1995) 184 CLR538.

(1994) 33 NSWLR740.
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Defence Service Homes Act 1918 (Cth) she was regarded as having come to the court 

with “unclean hands” 161 and consequently she failed to rebut the presumption o f 

advancement. Although the mother’s arrangement was an offence under other 

legislations, it was not regarded as an offence under the Defence Service Homes Act 

1918 (Cth) and its amendment o f 1988. Section 29 o f this Act merely provided that the 

Commonwealth may recover the subsidy given as the result o f a false statement. 

Accordingly, it was held that the illegality was not a breach o f the provision o f this Act 

but it “ [w]as the fra ud  involved in obtaining a subsidised advance upon a false 

basis.” [emphasis added] In this case the High Court o f Australia held that the 

contract was illegal on the grounds o f fraud, however, it reversed the judgment o f the 

Supreme Court o f New South Wales by allowing the mother to rebut the presumption o f 

advancement in an illegal contract “on the condition that she restores to the 

Commonwealth the benefit that she obtained by her unlawful conduct.” 164 The decision 

o f the High Court o f Australia in this case softened to some extent the harshness o f the 

ex tu rp i rule by giving remedy to a contracting party who has deliberately violated the 

law.165

[5.52] A  contract will also be illegal i f  its object is the deliberate commission o f a tort 

even i f  it is not regarded as fraudulent or criminal.166 For example, it was held in 

Brown Jenkinson &  Co Ltd  v Percy Dalton (London) Ltd  [1957] 2 QB 621 that the 

issuing o f a bill o f lading indicating some facts that the issuer knew were false and 

should be acted upon, amounted to the tort o f deceit. Thus, the bill was unenforceable. 

However, the dissenting judge, Evershed MR, was o f the opinion that in the absence o f 

dishonesty and fraudulent misrepresentation, such a contract should not be held 

unenforceable. He cited with approval the opinion o f Professor Winfield that a contract * 86

Lord Goff said in Tinsley v Milligan (1994) 1 AC 340, at 357 that the court refused to give remedy 
to the plaintiff because he “has not come to the court with clean hands.”

See the Statutory Declaration Act 1959 (Cth) s 11; The Crimes Act 1914 (Cth) ss 2 9 A, 29b , 29d and
86
Bettie Ju n e  Nelson & Peter John Nelson v Elizabeth Anne Nelson & others, note 159 supra.

Id, at 617-18, per McHugh J.

See [5.60]-[5.62].

Brown Jenkinson & Co Ltd v Percy Dalton (London) Ltd [1957] 2 QB 621.
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whereby A  agrees that B shall commit an injury to A  which would otherwise be a tort, is 

often perfectly lawful: eg., many acts which would otherwise be trespasses or nuisance 

are frequently permitted by a contract. Secondly, it is not always true that, even i f  A  

and B agree between themselves to commit a tort against a third party, the agreement is 

unlawful: eg., i f  they agree to trespass onC ’s land in order to decide a disputed right o f 

way. Concerning the issue Winfield declared:

“Probably the law is best stated by saying that where the conduct 
contemplated is likely to menace public morality or safety, or (more 
broadly ) is contrary to public policy, any contract to pursue such 
conduct is unlawful, and generally nothing is recoverable by the injured

A 9 9  1 67party.
2. D oing Som eth ing Forbidden by Law
[5.53] Where the object o f a contract is to do something prohibited by law, a party as a 

principle will be disentitled from any contractual relief. As indicated by Devlin J in St 

John Shipping Corp v Joseph Rank Ltd  “the application o f this principle depends 

upon proof o f an intent, at the time the contract was made, to break the law; i f  the intent 

is mutual, the contract is not enforceable at all, and, i f  unilateral, it is unenforceable at 

the suit o f the party who is proved to have it.” 169 The prohibition may be sanctioned 

either by the common law,170 statute, or delegated legislation.171 A  contract will 

undoubtedly be regarded as unenforceable by the common law courts i f  its object is a 

criminal conspiracy, such as corrupting public morals or unfair market practices such 

as rigging the market for a company share. However, where the object o f contract is 

the commission o f an act upon which the statute imposes only a nominal fine, the courts

PH Winfield, Law o f  Tort, Sweet & Maxwell (London, 1937) pp 31-2. (relying on Dann v Curzon 
(1910) 104 LT 66). See also WVH Rogers, Winfield and Jolowicz on Tort, Sweet & Maxwell 
(London, 14th ed 1994) pp 740-45.

[1957] 1 QB 267.

For example publishing a criminal label. See eg, Fores v Johnes (1802) 4 Esp 97.

See eg, Palaniappa Chettiar v Arunasalam Chettiar [1962] AC 294. To consider the prohibition 
sanctioned by Exchange Control Legislation (UK), see Bigos v Bousted [1951] 1 All ER 92; Shaw  
v *SVimv[1965] 1 WLR 537. Cf Wilson, Smithett & Cope Ltd v Terruzzi [1976] QB 783.

Poplett v Stockdale (1825) Ry & Mood 337; See also Shaw v D P P  [1962] AC 220.

Scott v Brown, Doering, McNab & Co [1892] 2 QB 724; Cf H arry Parker Ltd v Mason [1940] 2 
KB 590.
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may make an inquiry into whether or not the contract contradicts public policy.174 For 

example in the Australian case o f F ire  and A ll R isk s  Insurance Co Ltd  v Pow er,175 the 

Supreme Court o f Victoria held that it was not an inflexible rule o f public policy that the 

court should refuse its aid to a plaintiff seeking to secure his benefit arising from his 

own criminal act. Rather, the court can give a remedy to a plaintiff where his act was
176not gravely anti-social.

3. W aiving  a R ight C onferred  by L aw
[5.54] Under the common law legal system, it is a general rule that individuals may 

waive any right conferred on them by law (Q uilibet potest renunciare ju r i p ro se 

introducto). However, where the right serves broad public purposes, rather than

being exclusively personal, it cannot be waived. Distinguishing these two features o f 

individual rights is not always easy. For example, in Johnson v Moreton a landlord 

granted a lease o f an agricultural holding to a tenant for a period o f ten years. Section 

24(1) o f the A gricu ltu ra l Hold ing Act 1948 (UK) gave the tenant an option to serve a 

counter-notice in response to a notice to quit. However, the tenant waived such a right 

through the relevant agreement. He agreed to quit and give possession o f the whole 

farm to the landlord immediately upon receiving the notice to quit. After 8 years the 

landlord, on 31 December 1976, issued the relevant notice. The tenant ignored his 

covenant and relied on section 24(1) o f the Act and served a counter-notice. The 

landlord served a second notice and argued that the serving o f a counter-notice by the 

tenant was a breach o f contract which prejudiced his interest. The tenant contested this 

reasoning, so the dispute was referred to arbitration and then to a court. It was held that: 

“ [T]he words o f the subsection and the policy o f the Act made it clear that the tenant 

could not by agreement deprive himself o f that option in advance . . .”  Thus, the * 69

Cf St John Shipping Corporation v Joseph Rank Ltd[ 1957] 1 QB 267, at 292, per Devlin J.

[1966] VR 513.

Id, at 523.

C h i t t y , J, Chitty on Contracts, Sweet & Maxwell (27th ed 1994) vol I, at [16-015].

[1980] AC 37. Cf Somma v Hazelhurst [1978] 1 WLR 1014; See also H ousing Act 1980 (UK), s
69.

See also Part III of the Agricultural Holding Act 1986 (Notice to Quit).

[1980] AC 37, at 38.
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notice to quit was held effective subject to the consent o f the Agricultural Land 

Tribunal.180

[5.55] When an individual right has a public aspect, its waiving may be contrary to 

public policy. In the Australian case o f Brooks v Bu rn s P h ilip  Trustee Co Ltd lS] a 

wife and husband made a deed for the dissolution o f their marriage. The husband 

undertook to make certain weekly payments to the wife and to assign to her certain 

properties and insurance in return for the full settlement o f all claims including 

maintenance. The wife also undertook not to ask a court for any thing beyond the 

agreement. It was held by a majority o f the High Court that the wife’s covenant was 

void because it intended to preclude the right o f resort to the jurisdiction o f the Divorce 

Court to obtain alimony above the agreed amount. Accordingly, the husband’s 

covenant to make weekly payments was also held to be unenforceable because it was 

dependent upon, and not severable from, the unenforceable covenant o f the wife. 

Menzies J. stated:

“It is well established that a covenant by a wife not to invoke the
jurisdiction of the court to obtain alimony or maintenance in divorce

182proceedings is contrary to public policy and void.”
[5.56] The exclusion o f statutory rights over property may in some cases, be regarded 

as contrary to the law or public policy. For example the Testa to r’s  Fa m ily  Maintenance 

and Guardianship o f Infants Act 1916 (NSW) confers rights to particular categories o f 

relatives to obtain an order for maintenance out o f the estate o f the testator. It was held 

in Re M o rris  that the purpose o f the Statute conferring such rights on the wife and 

child o f the testator was for the public benefit, and to prevent these persons from 

becoming a charge on the public. Accordingly, precluding these rights by contract (or 

will) was held to be contrary to public policy.

(1969) 121 CLR 432.

Id, at 445.

(1943)43 SR (NSW) 352.
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[5.57] Waiving a right conferred by law, in a manner such that the waiver deprives an 

individual o f his sole means o f support is also against public policy. For example in 

Horwood v M illa r’s  Tim ber and Trading Co Ltd  the mortgagor was indebted to the 

plaintiff through an indenture. He assigned to the creditor as a security all the salary, 

wages, or other moneys that might become due to him under any employment . The 

mortgagor also covenanted to pay to the plaintiff certain instalment of; and, during the 

continuance o f the security, that he would not determine his engagement with the 

current or any other employer; and that he would not sell, or pledge his furniture or 

chattels, borrow or attempt to borrow any money, obtain or endeavour to obtain credit or 

permit any one to pledge his credit, or make himself or his property answerable for any 

sum o f money. He also covenanted not to move from his house or take any other 

accommodation. The plaintiff brought an action to recover salary due from the 

defendant who was the mortgagor’s employer. It was held by the Court o f Appeal that 

the agreement was illegal because it contravened public policy. Lord Cozens Hardy MR 

said:

“[T]he contract is one which puts the covenantor in the position I cannot 
think of a better word at the moment to express my view-of adscriptus 
glebae, as the villein used to be called in medieval times, on the ground 
of public policy the law will not recognise such a thing. No one has a 
right so to deal with a man’s liberty of action as well as his property, and

185the law says it is contrary to public policy.”
But an agreement between a father and the son purporting to restrict the son’s liberty 

was recognised as effective where the father’s object was saving son from immorality 

and financial ruin.186

[1917] 1 KB 305.

Id, at 311. However, in this case( at p 309) referring to Mitchel v Reynolds (1711) 1 P Wms 181 
Warrington L J said: “A  man may restrict his own freedom of trade for reasonable consideration. 
The court will not inquire into the adequacy of consideration.” He argued that the deed is not invalid 
It was also argued by Scrutton L J (at p 310) that the assignment of salary was a perfectly effective 
clause that could be severed from the bad portion of the contract.

D enn y ’s Trustee v Denny [1916] 1 KB 583.

2 0 8



Chapter Five: Illegality the Main Restriction to Contractual Liberty

4. O m ission  o f  Statutory R equirem ents
[5.58] A  stipulation may not comply with the law because it omits or does not satisfy 

certain statutory requirements. These requirements could be the registration o f a 

contract, or, obtaining particular licences, observing some particular formalities such 

as placing the name o f a vendor at the entrance o f his place o f business, or the issuing 

o f an invoice in a certain form.187 188 189

F. Presumption o f Legality

[5.59] Under the common law, “where a contract or its performance is implicated with 

a breach o f a statute this does not [necessarily] entail that the contract is avoided.” 190 At 

common law the mere evasion o f some provisions o f a statute by the formation or 

performance o f contract will not necessarily render the contract ineffective.191 192 In the 

same way, failing to comply with some statutory requirements such as taking out a 

licence or merely imposing a penalty against such a failure does not necessarily lead to 

the implicit prohibition o f a contract. The burden o f proving illegality should be borne 

by the party who brings such an allegation.193 * It is inferred from all the above 

mentioned cases that where a contract complies with the general rules o f formation it is 

presumed as a rule to be valid. Therefore, it is submitted that any exception to this 

principle should be accepted or interpreted in a restricted manner. Under the current 

modem economy where complex transactions and contracts are widely governed by 

statutes, it would not be acceptable to hold a contract illegal where a party innocently 

commits a relatively trivial statutory breach. This issue has been appreciated by the 

courts which have recognised that the growth o f statutory law and all related delegated

187 See eg, Jackson & Sons v Bullerworth, note 108 infra; Re M ahmoud and Ispahani, note 103 infra.

188 See eg, Smith and others v Mawhood (1845) 14 M&W 425; 153 ER 552.

189 See eg, B & B Viennese Fashions v Losane, note 80 supra', Anderson Ltd v D anie [1924] 1 KB 
138.

190
Chitty on Contracts, note 178 supra, at [16-126],

191 S ee eg , Smith v M aw hood{ 1845) 14 M&W 452; See also, Cope v Rowlands (1836) 2 M&W 149.

192 See eg, Learoyd v Bracken [1894] 1 QB 114; Wright v Horton { 1887) 12 App Cas 371; London  
and H arrogate Securities Ltd v Pitts [1976] 3 All E R 809, [1976] 1 WLR 1063.

1Q3
See eg , H ire-Purchase Furnishing Co v Richens (1887) 20 QB 387, at 389.
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legislation can give rise to unwitting and quite innocent statutory breaches.194 In such a 

case an offender would be reasonably liable to a small fine through a criminal court. I f  

such a contract was illegal, however, the offender might forfeit a larger sum because o f 

the lack o f contractual remedies available to him on the basis o f the theory o f ex turp i 

Causa non o ritu r actio (no cause o f action arises out o f illegality). Furthermore, the 

other party would enjoy an undeserved windfall195 which is a clear example o f unjust 

enrichment. Having regard to these considerations, the common law courts are cautious 

in holding contracts or their conditions illegal i f  there are no clear implications o f 

illegality. This position was clearly illustrated in St John Shipping Corporation v 

Joseph Rank Ltd 196 197 198 by Devlin J. who wrote,

“But unless you get a clear implication . . ., I think that a court ought to 
be very slow to hold that a statute intended to interfere with the rights

197and remedies given by the ordinary law o f contract.”

Because o f the drastic consequences o f illegality it was noted in Archbolds
J Q O

(Freightage) Ltd  v S  Spanglett Ltd  that:

“If  the court too readily implies that a contract is forbidden by statute, it 
takes it out o f its own power (so far as that contract is concerned) to 
discriminate between guilt and innocence.”199

G. Consequence o f  Illegality
1. The Maxim of E x Turpi
[5.60] It is a principle o f public policy that a common law court will not “ lend its aid to 

a man who founds his cause o f action upon an immoral or an illegal act” .200 This policy,

See eg, Shaw v Groom [1970] 2 QB 504. (in which the landlord was held able to recover arrears in 
rents though he had failed to comply with the provision of the Rent Act 1968 (UK) under which he 
was required to provide a tenant with a rent book. Cf Anderson Ltd v Daniel [1924] 1 KB 138.

1QC
St John Shipping Corporation v Joseph Rank Ltd[\951] 1 QB 267, at 288, Per Devlin J.

196 [1957] 1 QB 267.

197 Note 117 supra.

198 (1961) 1 QB 374.

199 Id, at 387, per Pearce LJ.

200 Holman v. Johnson (1775), 1 Cowp. 341, 98 E R. 1120, at 1121, per Lord Mansfield .
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which is based on the doctrine o f “ex turp i Causa non o ritu r actio” , initially was set
201out by Lord Mansfield in 1775 in Holman v Johnson and was followed in 

subsequent cases. According to the ex tu rp i rule, a plaintiff cannot get relief for any 

services provided nor recover any money paid or property transferred under an illegal 

contract. This principle is applied regardless o f whether the contract is initially illegal 

and void or tainted by illegality in the course o f performance. The maxim o f ex turp i

has also been applied to innocent contracts which are tainted by association with another 

illegal contract.* 202 203 204 * * 207 208 209 It has been said that the philosophy o f ex tu rp i and denial o f relief is 

that to accept an illegal transaction as a cause o f action equal to those which are 

effective and lawful is against the public interest. Accordingly, in these situations it 

has been said that “the policy o f the law is that the loss should lie where it falls” .

2. Exceptions to General maxim of E x  Tu rp i

[5.61] The general rule o f ex tu rp i faces some exceptions. First, when the plaintiff is 

held as being not in p a ri delicto in the following cases: where there is no knowledge o f 

illegality; where the plaintiff is induced into an illegal contract because o f his own
208 209mistake or some separate wrongdoing by the defendant such as fraud, oppression or

41 (1775) 98 ER. 1120.
202 The Maxim of ex turpi was also upheld by the High Court of Australia in the case of Bettie Ju n e  

Nelson & P eter John Nelson v Elizabeth Anne Nelson & others (1995) 184 CLR 538.

203 See eg, the Australian case of TP  Rich Investments Pty Ltd. v. Calderon [1964] NSWR. 709, at 716.

204 See eg, Spector v A geda [1973] Ch 30.

See GHL F r i d m a n . & JG M c L e o d , Restitution, Carswell Co Ltd (Toronto, 1982) p 294.
70A

Ibid (with relying on Black v Doyle (1926) 30 OWN 18). See also generally K M a s o n  & JW 
C a r t e r , Restitution Law in Australia, Butterworths (Sydney, 1995) chapter twenty six.

207 See eg. H ughes v. Liverpool Victoria Legal Friendly Society [1916] 2 KB 482. In this case as a 
result of the defendant’s fraudulent representation, the plaintiff entered into an illegal insurance 
contract without knowledge of illegality. In those circumstances, the premium paid by the plaintiff 
was held to be recoverable. See also H atcher v. White (1953) 53 SR (NSW) 285. In this case the 
plaintiff was induced to do certain construction work for the defendant who did not have a required 
permit and was guilty of fraud. The plaintiff was held entitled to recover. See also S W lLLISTO N , 

Treaties on the Law o f  Contracts, (New York, 3d ed 1972), vol XV, at [1791].

208 See Chitty on Contract, 27th ed, at [16-157].

209 See eg, Andrews v Parker [1973] Qd R 93. As a clear precedent for such an exception to the general 
mle o f ex turpi see the early case of Smith v G uff (1817) 6 M.& S. 160, at 165 in which Lord 
Ellenborough declare:

This is not a case for p ari delictum: it is oppression on one side and submission on the other: 
it never can be predicted as pari delictum, when one holds the rod, and the other bows to
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duress. Second, in the case o f locus poenitentiae, when the plaintiff voluntarily repents 

and repudiates the illegal purpose o f the contract while it is still executory210 211 and not 

contemplated. As a third exemption, the ex turp i principle is not applied i f  the 

plaintiff is from a class o f people who are protected by the relevant statute.212 *

3. Critical Analysis of the General rule Ex Turpi
[5.62] The general rule o f ex turp i is subject to criticism because by application o f this 

rule the plaintiff may suffer considerable damages i f  he or she is deprived from recovery 

o f money paid, goods or any services provided under a contract which is somehow 

illegal but not contra honos mores. Additionally, the defendant gains an undeserved 

windfall benefit. Although the common law has tried to give remedies to the 

plaintiff in exceptional cases, the general rule has been criticised as being harsh and 

“capable o f producing injustice” where the omission o f law by the plaintiff is not 

intentional or is trivial in nature or quite technical.214 Since the maxim o f ex turp i 

deprives one party o f his benefit in return for nothing while allowing the other to be 

enriched it has been described as containing “a large element o f injustice” . In some 

cases, the plaintiff has forfeited a sum “vastly in excess o f any penalty that a criminal

it. There was an inequality of situation between these parties: one was creditor, the other 
debtor, who was driven to comply with the terms which the former chose to enforce.

210 Littledale J Stated in Hastelow v Jackson (1828) 8 B & C 2 2 1 ; 2 M & R  209; 108 ER 1026, at 1028 
that:

If two parties enter into an illegal contract, and money [is] paid upon it by one to the other, 
that may be recovered back before the execution of the contract, but not afterwards.

See also Bone v. Ekless (1860) 29 LJEx 438, 440; Harry Parker Ltd v Mason [1940] 2 K B  590, 608 
Palaniappa Chettiar v Arunasalam Chattiar [1962] AC 294, 302-3; BEATSON “Repudiation o f  
Illegal Purpose as a Ground fo r  Restitution ” (1975) 91 LQR 313.

211 Nevertheless, it has been said that the doctrine of Locus Poenitentiae may be applied also in the case 
of contemplation of the illegal act, if it is malum prohibitum (bad or wrong because it is prohibited) 
and not Malum in se (bad or wrong in itself such as murder and theft). See the American case of 
Eastern Metal Co v Webb Granite Co (1907) 195 Mass 356, 81 NE 251.

212 See eg, s 132(1) of the Financial Services Act 1986 (UK) on the basis of which an insured plaintiff 
can recover back any money paid or property transferred. However, under section 132(3) of this Act, 
the court in exceptional circumstances may allow the innocent defendant insurer to retain such money 
or property.

91 3
See St John  Shipping Corp v Joseph Bank Ltd [1957] 1 QB 267, at 288, per Devlin J.

214 See PD M AD D AU G H  & JD M c C a m u s , The Law o f  Restitution, (Aurora, Ontario, Canada, first ed, 
1990), p 346. See also Shaw v Groom [1970] 2 QB 522, per Sachs LJ.
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court would impose; and the sum forfeited will not go into the public purse but into the 

pocket o f someone who is lucky enough to pick up the windfall or astute enough to have 

contrived to get it” .* 216 *

[5.63] The reasons mentioned as the bases o f the general rule o f ex tu rp i are also 

susceptible to criticism as follows.

As a basis o f the ex turp i maxim it has been argued that it is manifestly against the 

public interest to accept the illegal transaction as a cause o f action equal to those which 

are effective and lawful. In criticising this reason it could be said that: the remedy 

should undoubtedly be denied in an illegal contract which has as its purpose, serious 

immoral turpitude or serious wrongdoing. However, the denial o f relief in some 

illegal transactions where the omission o f law by the plaintiff is not intentional or is 

trivial in nature or quite technical would cause injustice. The consequence o f this 

injustice naturally would also be against the public interest. Furthermore, the public 

interest would be better served by punishing the wrongdoer with a fine or other 

appropriate penalty i f  the illegality is due to a trivial breach o f the law\

It has also been argued by the advocates o f the general rule o f ex tu rp i that the maxim o f 

ex tu rp i is applied to discourage entry into illegal transactions. This argument is also 

subject to criticism because the application o f the general rule discourages the plaintiff 

from entering into an illegal contract only i f  he is aware o f the illegality. Nevertheless, 

it encourages the defendants who know the law to enter into illegal transactions which 

give them windfall benefits. Because o f the unjust results o f the application o f this 

general rule toward reputable and law-abiding plaintiffs for some trivial and 

unintentional omissions o f the law, modification o f this branch o f the law has been 

strongly demanded by law reform bodies. See generally Law Reform Committee o f 

South Australia, Thirty-Seventh Report Relating to the Doctrine o f Fru stra tio n  and 

Ille g a lity  in  the law o f Contract (Adelaide, 1977); Law Reform Commission o f British

See GE P a l m e r , The Law o f  Restitution, (Boston, 1978) vol II, at [8.4].

See St John  Shipping Corp v Joseph Bank Ltd [1957] 1 QB 267, at 288, per Devlin J.

See GE PALM ER, The Law o f  Restitution, (Boston, 1978) vol II, at [8.4].
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Colombia, Report on Ille g a l Transactions (Vancouver, 1983); Ontario Law Reform 

Commission, Report on Amendment o f the Law o f Contract (Toronto, Ministry o f the 

Attorney-General, 1987) c. 11; New Zealand Contracts and Commercial Law Reform 

Committee, Ille g a l Contracts (Wellington, 1969).

4. Bowmakers case and its similarity with Islamic law

[5.64] In contrast to the common law, under Islamic jurisprudence a plaintiff can, as a 

principle, recover his or her possessable property which is transferred under a void 

contract regardless o f any invalidity as a result o f illegality. This principle is termed 

“al-mabqud bi a l- aqd a l-fa sid ’ (what is possessed by means o f a void contract). This 

principle is based on another general rule, “al-dimam al-yad” (responsibility for 

wrongful possession). According to this rule, a wrongful possessor o f a property is
219responsible for its return to the real owner.

220[5.65] The general rule o f ex turp i was strongly criticised in the Bowmakers case. 

This case set out a rule which is quite similar to the Islamic doctrine o f “al-diman a l- 

yad\ Wide spread reliance on the ex turp i rule in recent common law cases shows that, 

despite the decision in the Bowmakers case and non-stop criticism from lawyers, this 

general rule is still applicable. Nonetheless, it seems that the High Court o f Australia 

has attempted in Nelson &  Peter John Nelson v Elizabeth Anne Nelson &  others to 

soften the doctrine o f ex tu rp i by giving relief to the party who has intentionally violated 

the law. 218 219 220 221

218 In the absence of contrary evidence, the mere possession of goods is a good reason for proof of 
ownership in Islamic jurisprudence. A void contract is not capable of conveying the title of goods to 
others. Therefore, the owner will be able to take possession of the goods again by relying on his or 
her ownership. See eg, M A nsarj, Makasib, p 101; MuSAWi (BUJNURDi), Al-Qawa ‘id al-Fiqhiyya, 
vol II, p 94 ff.

219 The authority of this doctrine is a hadith attributed to the Prophet that: “your hand is responsible for 
what has [wrongfully] been taken into possession until it is returned to the real owner. See M Ansari, 
Makasib, p 101 ff.

220 Bowmakers Ltd v Barnet Instruments Ltd [1945] 1 KB 65.

221 (1995) 184 CLR538.
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V. GENERAL CONCLUSION AND COMPARISON

[5.66] Under the three legal systems, the notion o f freedom o f contract is compromised 

by the controls and restrictions that are imposed by the law on the consensual 

agreements o f individuals. This point is highlighted by the fact that the three legal 

systems apply two kinds o f restrictions to freedom o f contract. First, each o f these legal 

systems may set a contract partly or entirely aside where one party unconscionably takes 

advantage o f another party with weak bargaining power. This control is more clearly 

applied under the common law by relying on certain statutory provisions and also by the 

exercise o f the equitable doctrine o f unconscionability. However, under Islamic 

jurisprudence and Iranian law such a control is applied in an implicit form by granting 

particular options to the aggrieved party to set an unconscionable contract aside. 

Such a restriction (very narrowly speaking) is in fact a restriction on the exploitation o f 

freedom o f contract. Second, the law may set a contract aside on the grounds o f 

illegality i f  it is expressly or impliedly prohibited by the law. In the latter case the 

contract will be void regardless o f whether the parties are o f equal bargaining power or 

the contract is entered into with the sound intention o f the parties. Therefore, under the 

three legal systems illegality is undoubtedly regarded as the main exception to the 

theory o f freedom o f contract.

[5.67] The breach o f SharVa provisions under the Islamic law, and the breach o f 

statutory regulations under Iranian and the common law is an inevitable event in the 

agreements o f individuals, particularly, in today’s commercial life, where most 

transactions under the latter two legal systems are governed by statutes. A ll three legal 

systems are unanimous with regard to the invalidity o f an agreement whose formation or 

performance is illegal. However, the disagreement among the three legal systems 

centres on the criteria used in recognising the illegal nature o f a stipulation. Lack o f 

exhaustive criteria in the recognition o f illegality has led the issue to be the most 

controversial matter under the three legal systems concerned. They have always been 

involved in the following questions: when an agreement will be regarded as illegal and

See note 38 under chapter 3; see also [3.21], [4.46], [4.47], [4.61]-[4.65].
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whether or not the mere inconsistency o f an agreement with an ancillary provision o f the 

law will render it illegal.

[5.68] The history o f illegality under the three legal systems shows that to some extent 

they have all taken both a rigid and a modified position concerning the issue o f 

illegality. The current dominant opinion under the three legal systems is that a 

stipulation will not necessarily be regarded as illegal because it is merely inconsistent 

with the law. It is generally concluded that the opinion o f the moderate contemporary 

Shi‘a jurists, in modifying the inflexible opinion o f the classical jurists, have taken a 

position which is to some extent close to the position under the common law o f contract. 

Meanwhile each legal system has adopted particular criteria for the recognition o f 

illegality, as follows.

[5.69] According to the ultimate position o f the common law it is unreasonable if  a 

contract with a wide scope is regarded as void on the grounds o f illegality only because 

o f a trivial statutory breach. Under this legal system, a stipulation will be regarded as 

illegal, and therefore void, i f  it is prohibited by the statute. No difficulty will arise 

where the status o f a stipulation which deviates from the regulation o f a statute is 

expressly illustrated in the language o f the relevant statute. However, the recognition o f 

illegality will be troublesome and elusive i f  there exists no express or clearly implied 

indication in the relevant statute concerning the prohibition o f a contract which infringes 

such a statute. In such a case it is a matter o f the true construction o f the statute as to 

whether or not it is intended to prohibit any contradictory contract. Various tests for 

such a true construction o f a contravened statute have been introduced which are not 

conclusive.224 The common law ultimately has resorted to the public policy test through 

proper construction. This test considers whether or not the enforcement o f the relevant 

contract would be against public policy. The decision o f S t John Shipping Corp v 

Joseph Rank Ltd ,226 which is highly endorsed in Australian case-law, indicates that the

Note 118 supra. 

Note 104 supra. 

See [5.47],

[1957] 1 QB 267.
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courts in the modem common law show a tendency towards upholding freedom o f 

contract as they are reluctant to regard a contract as illegal even though some statutory
227breach is involved.

[5.70] There are two different opinions among the Islamic jurists with regard to the 

recognition o f a stipulation which contravenes the Sh a ri ‘a provisions. The first opinion, 

which is quite divergent from the common law and also from Iranian law, is mainly 

advocated by classical jurists. According to this first opinion, a stipulation will be 

rigidly regarded as unlawful i f  it is in some way incompatible with the mles o f the 

Shari4a Some jurists have even gone far beyond this opinion, and believe that any 

stipulation which is not specifically recognised by the S h a ri‘a should be regarded as 

void. Under this opinion the freedom o f contract will be at its lowest level, because no 

effect will be given to the consensual agreement o f an individual i f  it contravenes any 

single provision o f the SharVa, regardless o f whether that provision is trivial or 

imperative. This inflexible opinion is termed by this thesis as the classical theory o f 

illegality. The Shi4a jurisprudence came much closer to the common law o f contract 

with regard to its criteria for recognising the illegality o f contractual clauses when the 

inflexible classical doctrine o f illegality under this school was substantially modified by 

the second opinion rendered by some moderate jurists o f this school. On the basis o f 

this moderate opinion, a stipulation will not necessarily be regarded as invalid merely 

because o f its incongruity with Divine Rules. This moderate opinion o f the Shi4a 

jurists, in implying a criterion similar to the criterion rendered under the common law, 

indicates that a stipulation will be regarded as invalid only i f  it is disallowed 

[prohibited] generally by the S h a ri‘a.22* No difficulty will arise where there is a clear or 

specific indication regarding the prohibition o f a stipulation which contravenes the 

regulation o f the Sh a ri ‘a provision. However, similar to the common law, recognition 

o f illegality will be troublesome and elusive if  there is no clear or express indication. 

Meanwhile, the contemporary Shi4a jurists have introduced a test for the recognition o f 

an implied prohibition which is different from the ultimate test introduced under the

See [5.59]. 

Note 26 supra.
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common law. They have divided the provisions o f the SharVa into two categories: 

first, those provisions which can be contradicted by the individuals’ effective consensual 

agreements; second, those imperative rules which are set forth in a way that cannot be 

ignored or contravened by individuals’ stipulations. They argue that any stipulation 

infringing the second category o f the SharVa rules should be regarded as void on the 

grounds o f illegality. Nevertheless, due to a lack o f any exhaustive criterion, the 

distinction between these two categories o f the S h a ri1 a rules has been left elusive and 

controversial. Ultimately, such a distinction, as a matter o f construction, has been 

entrusted to the jurists on the basis o f their own discretion. The Iranian legal system 

with regard to the theory o f illegality, has adopted a methodology based on the moderate 

opinion o f the Shi‘ a jurist, combined with modem European law. Under this legal 

system, an agreement will be void on the grounds o f illegality i f  it contravenes those 

provisions o f the law which are imperative and related to the interest o f the public.

[5.71] Apart from the above-mentioned comparative issues, three other key points serve 

to be highlighted under the three legal systems as follows.

[5.72] First, where a contract is ex facie prohibited by the law, it will be regarded as 

void on the ground o f illegality under the three legal systems concerned, regardless o f 

whether or not the parties intended to break the law.230 Meanwhile under the common 

law, where parties intentionally enter into a prohibited contract, both o f them are 

precluded from relying on the contract by the maxim o f ignorantia ju r is  hund 

excusat. But, where a lawful contract is intended to be performed illegally by only 

one party, the innocent party under the common law will not be affected by the guilty * 283

See [5.38], [5.39].

As indicated by Devlin J in St John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267, at
283, in the common law the “principle is that the court will not enforce a contract which is expressly 
or impliedly prohibited by statute. If the contract is of this class it does not matter what the intention 
of the parties is.”

See Waugh v M orris (1873) LR 8 QB 202, at 208, cited in J  M  Allan (M erchandising) v Cloke 
[1963] 2 QB 340; [1963] 2 All ER 258.
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• • 232intention o f the other. This is so because the common law has taken a different 

position concerning the consequences o f illegality than Islamic law and Iranian law.233

[5.73] Second, the position o f the common law is similar to the dominant opinion o f the 

contemporary Shi‘a jurists and the dominant ideas o f the Iranian scholars in presuming a 

stipulation as lawful where its illegality is doubted. In the common law, the 

presumption o f legality as a rule, was clearly set forth by Devlin J. in S t John Shipping 

Corporation v Joseph Rank Ltd  234 However, based on another idea among Iranian 

scholars and the Shi‘a jurists, which seems to be unjustified and out o f date, where the 

illegality o f a stipulation is doubted, it should be presumed as illegal.

[5.74] Third, Islamic jurisprudence and the common law have taken two different

positions with regard to the consequences o f illegality. It is a general principle o f public 

policy under the common law that no remedy is given to a plaintiff whose cause o f 

action is an illegal act (the maxim o f ex turp i). However, under Islamic 

jurisprudence, any possessable property surrendered under an illegal contract is 

recoverable. This position in Islamic jurisprudence is based on the principle o f “a/- 

diman al-yad'’ (responsibility for wrongful possession) and the rule o f “al-mabqud bi a l- 

aqd a l-fasicT (what is possessed by means o f a void contract).236 Although the 

common law general rule o f ex turp i contains some exceptions, such as when the 

plaintiff is not in “p a ri delicto” or where she or he repents while the contract is 

executory {locus poenitentiae), it is also subject to debate and criticism. By criticising 

the general rule o f ex turp i, the court in Bowmakers Ltd  v Barnet Instrum ents Ltd 231 set 

out a principle which is close to the Islamic rule o f 6ial-dimdn al-yacT. Despite the

See eg, Clay v Yates (1856) 1 H & N 73, at 80; Alexander v Rayson [1936] 1 K B  169, at 182; 
Re Trepca Mines (No2) [1963] Ch 199, at 220 - 221.

See [5.60]-[5.62], [5.64],

[1957] 1 QB 267. See also [5.59].

See note 201 supra.

See notes 219, 220 supra. See also [5.64],

[1945] 1 KB 65.

See [5.64],

2 1 9



Chapter Five: Illegality the Main Restriction to Contractual Liberty

decision in the Bowmakers case, the general rule o f ex turp i is still applied under the
239common law but its impact is, to some extent, softened by some recent cases.

+0̂<>-̂<>+o+<>+<>+0+

See eg, Nelson & Peter John Nelson v Elizabeth Anne Nelson & others (1995) 184 CLR 538.
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I. INTRODUCTION

[6.01] The present chapter contains a comparative study o f public policy and the moral 

considerations in relation to freedom o f contract under Islamic Shi‘a jurisprudence, 

Iranian law and common law. Public policy constitutes those definite principles which 

are accepted by the community as a whole, and includes both the formal imperative 

provisions o f the law and also those unwritten principles which are tacitly accepted in 

the course o f social life.1 These principles are inspired by historical, social and 

religious implications. Those considerations o f public policy which impose restrictions 

on freedom o f contract are constantly evolving under Iranian law, and more particularly 

under the common law. However, the principles which can be interpreted under Islamic

jurisprudence as public policy are immune from predictable change, because they are
2primarily inspired by firm and unchangeable religious rules.

[6.02] This chapter is not concerned with an exhaustive examination o f all the aspects 

and heads o f public policy, an area which constitutes one o f the most controversial 

topics. Rather, it aims to deal with the main foundations o f public policy on the basis o f 

which freedom o f contract may be restricted under the three legal systems. This chapter 

attempts to compare the principles o f public policy under the common law and Iranian 

law with those principles o f Islamic jurisprudence which, although not explicitly 

referred to as public policy, play the same role in imposing restrictions on the 

contractual liberty o f individuals. This new attempt will more practically illustrate both 

the similarities and the differences among the three legal systems with regard to 

considerations o f public interest on the theory o f freedom o f contract.

See Wilkinson v Osborne (1915) 21 CLR 89, at 97, per Isaacs J. 

2 See [2.53],
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[6.03] As the main thrust o f the work primarily deals with Islamic law, this chapter 

firstly examines the topic under Islamic (Shi‘a) jurisprudence and Iranian law. The 

chapter interprets the Islamic principle o f “ contribution to sin or misdeed” {1‘anat ‘Ala 

al-Ithm ) as one o f the main bases o f the Islamic theory o f public interest ( ‘Umum al- 

N a f or al-M asalih a l-M ursalah) which is similar to the theory o f public policy under 

both the common law and Iranian law. The chapter continues with a section relating to 

common law merely as a general reference. This latter section includes the main heads 

o f public policy under common law with reference only to some o f its applications. 

Since public policy is the ultimate test under the common law for recognition o f 

illegality, it would have been better to discuss this legal system’s point o f view towards 

the issue o f public policy with illegality at the same time, and, therefore, to associate 

these topics with chapters five and six. However, in contrast to the common law, there 

is not such a close link between the issues o f illegality and public policy under the other 

two legal systems as there is under the common law. Therefore, in order to render an 

accurate comparison o f the theory o f “ contribution to wickedness” under the three legal 

systems, public policy and morality are separately dealt with in the present chapter. 

Meanwhile, as mentioned in chapter five, the common law portion o f chapters five and 

six should be read as related discussions.

[6.04] The chapter finally concludes with a short study o f the similarity and divergence 

o f the three legal systems as regards the imposition o f restrictions on the contractual 

liberty o f individuals based on public policy grounds. The conclusion includes the two 

following points: First, both the common law and Islamic jurisprudence rely on similar 

principles for the invalidation o f contracts on the grounds o f public interest and 

m orality. A  contract may be regarded by these two legal systems as immoral and, 

therefore, invalid, or at least unenforceable i f  either its formation or performance in 

some way leads to “helping towards sin or misdeed” . Examples o f immoral contracts 

in the classical era o f the common law are so similar to the examples o f immoral 3

3 Under Islamic jurisprudence a contract will be invalidated if either its formation or performance leads 
to a contribution to wickedness and hostility. See [6.05]-[6.06], This Islamic principle, in almost the 
same form was adopted in the early case of P earce v. Brook (1866) LR 1 Ex 213. See [6.05], [6.41].
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contracts under Islamic jurisprudence, that in some cases they may be confused with one 

another. For example, one could easily accept that the leading classical common law 

case o f Pearce v. Bro o k4 could have been decided by Islamic jurists and not by English 

judges.4 5 6 7 8 Second, the position taken by classical Islamic jurisprudence in relation to 

immoral contracts remains almost intact, while the position taken by the classical 

common law with regard to contracts involving sexual immorality, has completely 

changed within the last two or three decades. As a result, the decision in Pearce’s  case 

has been totally rejected by the recent Australian cases o f Barac v F ra n e lf and
j

Westpac Banking Co v Suzanne Bower.

II. ISLAMIC AND IRANIAN LAW: PUBLIC POLICY & M ORALITY

A .  P u b l i c  P o l i c y

1. A Similar Concept under Islamic Jurisprudence

(i). Th Principle of “Maslaha” (Public Interest)
g

[6.05] Islamic jurisprudence does not expressly refer to the expression “public policy” . 

This legal system does however impose certain restrictions on the contractual liberty o f 

individuals which are similar to those restrictions imposed by other current legal 

systems on the grounds o f “public policy” .9 In order to safeguard the interest o f the 

public and m orality, Islamic jurisprudence has set forth a general framework which 

cannot be contradicted by the agreements o f individuals. The doctrine o f public interest 

“ is regarded in Sh a ri ‘ah . . .  as a basis o f law. According to necessity and particular

4 (1866) LR 1 Ex (Law Reports, Exchequer) 213; 4 Hurlstone & Coltman’s Reports (1866), 358.

5 This case is discussed at [6.44],

6 (1994) 53 FCR 193.

7 (Unreported, Supreme Court of ACT, Master T Connolly, 4/4/1996). This case will be discussed 
further in [6.52].

8 Nonetheless, the notion of public policy is more clearly referred to by some of the later Islamic junsts. 
For example, a Shi‘a jurist named Ashtiyani believes that when a jurist in the position of a judge 
makes a judgment in a particular case, his judgment should be respected even if it is inconsistent with 
the opinion of other jurists. He argues that it would be injurious to public policy if such a judgment is 
not respected. See MH A s h t i y a n i , Kitab al-Qada \ p 155 (with reliance on the opinion of Shi‘a 
jurist Mirza Habib al-llah Rashti)

9 See M KH AD D URI, article “Maslaha” in Encyclopedia o f  Islam, vol VI, pp 738-740.
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circumstances, it consists o f either prohibiting or permitting a thing on the basis o f 

whether or not it serves a “useful purpose” or maslahah” .10 Different Arabic 

expressions have been used by jurists o f different schools for describing public interest. 

It has been referred to it as al-Maslaha al-M ursalah by Imam Malik and as Istih sa n  by 

the Hanafi school o f jurisprudence. The interests o f community as a basis o f 

jurisprudence has been also used in the writing o f Shi‘a jurists.11 12

The prohibition o f contracts which are injurious to public interest has its root in the 

Qur’an and more specifically in the Traditions. For example, the Qur’an expressly 

prohibits a “contribution to wickedness o r s in ". On the basis o f this Qur’amc 

injunction, the Tradition invalidates any contract which is entered into with the purpose 

o f a contribution to wickedness and evil. The relevant hadith is as follows:

“All objects of sale or commodity which are used as the facility of 
illegitimate amusement are forbidden. All the things that you are 
refrained from doing because they lead you to other sources rather than 
God; everything that causes profanity, polytheism, and helps wickedness 
in any sinful way, or causes righteousness to be weakened are forbidden.
Thus, the buying or selling of such things is prohibited.” 13 [emphasis 
added]

(ii). Agreements Injurious to Public Interest

[6.06] On the basis o f the above-mentioned evidence o f the Qur’an and the Traditions, 

it is a dominant opinion among Shi‘a jurists that a contract would be forbidden i f  it is 

entered into with its end purpose being that o f a contribution to wickedness (1‘anat ‘ala

10 A b d u l  R a h m a m  I Doi, article “Maslahah” [Public Interests] in The Oxford Encyclopedia o f  the 
M odem  Islamic World, Oxford University Press (Oxford, 1995) vol III, at 63.

11 MH A S H T IY A N I, Kitab al-Qadd p 155.

12 See Q u r’an (V: 2) which indicates: “ [A]nd do not co-operate in [the occurrence of] sin and rancour . .
This precept is reflected in Christianity in almost the same way. For example, the Holy Bible in 

Mark 9: 42-5 says: “And if anyone causes one of these little ones who believe in me [Jesus] to sin, it 
would be better for him to be thrown into the sea with a large millstone tied around him. If  your hand 
causes you to sin, cut it off, it is better for you to enter life maimed than with two hands to go into hell, 
where the fire never goes out. And if your foot causes you to sin, cut it off. It is better for you to enter 
life a cripple than to have two feet and be thrown into hell. And if your eye causes you to sin, pluck it 
out. It is better for you to enter the kingdom of God with one eye than to have two eyes and be thrown 
into hell” . See also Holy Bible, Matthew 5: 29-30.

13 See H u r r  a l - ‘A m il i, al-W asa’il al-Shi‘a, vol XVII, chapter (bab) two, p 83, hadith number 22047. 
For an analysis of this hadith see M A n s a r !, Makasib, p 19. See the Arabic text in number 17 of the 
Annex II.
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al-Ithm ). Grapes sold for the purpose o f producing wine, wood sold for the purpose o f 

making idols, and the sale o f weapons to the Muslims’ enemies are usually given as 

examples o f contributions to wickedness.14 Some Shi‘a jurists hold that the belief in the 

invalidity o f such transactions is unanimous.15 In addition to the prohibitions in the 

Book, the invalidity o f such transactions is based on principles o f unjust enrichment 

( ‘A k l a l-M &l bi a l-B a til).16 According to the express wording o f the Qur’an, prostitution
17and fornication are forbidden and described as deadly sin and wickedness. 

Accordingly, any agreement which has as its purpose prostitution, or the furnishing o f a 

brothel, can be invalidated as being injurious to the public interest.

(iii) Recognition o f Public Interest to Some Extent is not Exhaustive

[6.07] The Islamic theory o f “public interest” (maslaha), which is similar to the modem 

doctrine o f public policy, is based on the rules and injunctions o f the Book and the 

Tradition which are for the most part unchangeable. Although injunctions o f Islamic 

jurisprudence can be changed on the basis o f a new interpretation o f the same original 

evidence o f the Qur’an and the Traditions to adjust to new situations, the applicability o f 

the theory o f public interest is not subject to alteration to the same extent that those o f 

public policy are under other legal systems. However, the applicable tests for the 

recognition o f examples and applications o f this theory are not exhaustive. Thus, a 

contract which is regarded as effective by some jurists, may be regarded as invalid by 

other jurists, on the grounds that it is injurious to “public interest” . For example, a 

majority o f jurists believe that both the sale o f wood for the purpose o f making idols and 

the sale o f grapes for making wine are invalid. Nonetheless, the invalidity o f this type

Kamki
M A n s a r !, Makasib, pp 16-19; ‘AMILDKiJaiS ( M u h a q q iq  T h a n i ) ,  Ja m i‘ al-Maqasid, vol I, p 203; 
S h a h id  2H.-THANI, Al-Masalik al- 'Afham, vol I, p 165; SMH N a j a f i , Jaw ahir al-Kalam, vol X X I I ,  p 
33. For a survey of the opinions of the Sunni schools of jurisprudence see IBN Q u d a m a  (d 620/1223), 
Kitdb al-Mughni, vol IV, p 168.

SMH N a j a f i , ibid. But see S H I m a m !, Huquq Madam [Civil Law], (Tehran, 4th ed 1363/1984: Ketab 
forushi Islamiyyah) vol I, p 224.

N a ’ i n i , M i r z a  H a s s a n , Munyat al-Talib, ed KHUNSARI, SHEIKH M u s a , (Tehran, nd: Chap-i Sangi, 
Heidari) vol I, p 10.

See Q u r’an (XVII: 32; XXIV: 2-3). The Holy Bible provides almost the same decree concerning 
adultery. See eg, Bible, Exodus 20, 14; Deuteronomy 5:18; Matthew 5:27; 15: 19; 19:18; Mark 7: 
21; 10: 19; Luke 18: 20.
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18o f contract has been doubted by several recent jurists and scholars. Some Iranian 

scholars believe that such transactions could be valid because they are not specifically 

prohibited by the law or by the S h a ri'a }9 Sheikh Ansari implies that the prohibition o f 

an act, and the invalidity o f a transaction which stipulates the performance o f that act, 

are not correlative. He argues that a transaction may be prohibited where it is the 

main cause for the circulation o f wickedness, and i f  the parties enter that contract with 

the intention o f contributing to wickedness, otherwise it is a normal transaction. He 

believes that selling grapes, even for the purpose o f producing wine would not be taboo 

i f  the seller is not the only supplier o f grapes. Because in that case, i f  the seller refrains 

from supplying grapes, they could easily be procured from other sources. He concludes 

that even where a transaction is forbidden for religious reasons, it does not necessarily 

lead to a conclusion that the transaction is invalid. Ansari argues that in such cases, the 

contract is valid because the prohibition refers to the performance o f an act, and not to

the main element o f the transaction. After the citation o f the afore-mentioned
22hadith, Sheikh Ansari indicates that it is difficult for him to decisively support the 

validity o f a transaction which contributes to wickedness. Finally he concludes that
23such a transaction can be invalidated based on the said hadith.

2. Public Policy under Iranian Law

(i) Statutory Background

[6.08] Despite the express illustration o f the theory o f “public interest” (maslaha) in 

Islamic jurisprudence, the Iranian Civil Law writers have apparently extracted the term 

“public policy” from Article 6 o f the French Napoleonic Code.18 19 20 21 * * 24

Article 975 o f the CCI says:

18 M  A nsari, Makasib, p 19; SMK Taba tab a ‘i, Hashiya bar Makasib, vol 1, p 24.

19 S H Im a m !, note 15 supra, vol I, p 224.

20 See [5.19]- [5.20].

21 M ANSari, Makasib, p 19.
22
23

24

Ibid.

Ibid.

N  Ka t u ziya n , Qawa ‘id ‘Umumi Qardrdddha [G eneral Principles o f  Contracts], (Tehran, 
Behnashr; 2nd ed 1372/1993: Mudaris) vol I, p 158.

1364/1986:

227



Chapter Six: Public policy & Moral Considerations on Freedom o f Contract

"The courts cannot apply the foreign law or a private contract, which are 
contrary to public policy due to their immoral characteristics or being 
injurious to the feelings o f society, even though the application o f such 
rules is originally allowable".

Article 6 o f the Iranian Civil Procedure Code also refers to the doctrine o f public 

policy. This Article indicates:

"[TJhose contracts and agreements which are inconsistent with public 
policy or contrary to moral principles are not enforceable by the courts"

(ii) Scope of Public Policy is Changeable

[6.09] Under Iranian law, “public policy” refers to all those rules and regulations that 

are closely related to the public interest. However, no exhaustive criteria exist for the 

recognition o f all the rules which constitute public policy, because criteria for the 

recognition o f public policy vary as the political, cultural, and social structures alter. 

Even the nature o f imperative rules which are the main source o f public policy can be 

changed easily. In the same way advisory regulations can attain an imperative nature. 

For example, the analysis rendered by those who prefer the sovereignty o f the individual 

over the sovereignty o f society as regards the scope o f public policy is quite different 

from the analysis o f those who originally gave priority to society. The former believe 

that public policy is confined only to public law regulations such as constitutional, 

taxation and criminal laws. They argue that individuals have unlimited freedom as 

regards those affairs governed by private law, within the scope o f which their private 

agreements are not injurious to public policy. The latter, however, believe that in 

addition to constitutional, taxation and criminal laws, public policy also covers 

regulations related to private law, such as ownership principles, financial law and 

personal status. Those who give priority to the sovereignty o f the individual believe that 

regulations related to public policy traditionally arise only from statute, whereas the 

second group, in addition to statute, enumerate usage, custom and oral principle as 

sources o f public policy. Therefore, depending on a combination o f different factors,

Id, pp 162-3.
26 Ib id .
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such as political, religious, economic, moral and social factors, the scope o f public 

policy is variable.

(iii). Stipulations Against Public policy

[6.10] Due to the fact that the provisions o f public policy are subject to alteration, no 

general p rinc ip le  can be stated for the recognition o f those contracts which may be 

invalidated on the grounds o f public policy. Nonetheless, examples o f contracts which 

are more like ly  to be invalidated on the grounds o f public policy are discussed below.

(a) Agreements Infringing Civil Rights and Freedom

[6.11] The creation o f restrictions regarding the right o f the contracting parties is a 

natural result o f any agreement. The possibility o f negativing particular, lawful civil 

rights by means o f an agreement has also been specified in some provisions o f the 

law. However, a contract can be invalidated on the grounds o f public policy and 

morality i f  it negatives the civil rights and freedoms o f a contracting party in a general 

manner. This theory is supported by Article 959 o f the Civil Code o f Iran which 

indicates: “Nobody may alienate himself entirely from the enjoyment or the right o f 

exercising the whole or part o f the civil rights.” [emphasis added] For example, by 

virtue o f Article 960 o f the CCI, a covenant which permanently divests a contracting 

party o f the right to marry, to practise a certain profession or to live in his home 

town,27 28 29 can be invalidated on the grounds o f public policy.30

27 For example, according to Article 448 of the CCI, the parties can negative their right of exercising the 
option ( khiyarat, pi.; khiyar, sing.) to repudiate their contracts. For a study of options, see note 38 in 
chapter three. Similarly, under Article 823 of the CCI a pre-emption right can be negatived. For a 
study of the extent to which the parties can negative their contractual rights and obligations, see 
generally chapter eight.

28 Some moderate Shi‘a jurists imply that a contract which divests in a general m anner those rights 
which are established by the Law-Giver, is regarded as void on the ground that is in contradiction with 
the Book and the Tradition. See “Moderate Criteria” under Islamic section of chapter six. It appears 
that Article 959 of the CCI has been derived from Article 27 of Swiss Civil Code with some 
modification, in the light of the opinion of moderate Shi‘a jurists. See N KATUZIYAN, note 24 supra, p 
209.

29 Under an agreement entered into in Iran, the covenantee undertook to refrain from dwelling in a 
particular town. Four promissory notes were given to the covenantor by the covenantee to secure the 
fulfilment of the agreement. The covenantor proceeded to collect two million Rials, the amount of the 
relevant promissory notes upon breach of promise by the plaintiff. The covenantee (the plaintiff) 
brought an action to invalidate the covenant on the grounds of inconsistency with public policy. The 
court held that the agreement was not contrary to public policy, but inhabitation in the relevant town
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It should be noted that Article 959 o f the CCI prohibits the divestiture o f rights and 

freedoms in a general manner. Therefore, a contract which divests a contracting party 

o f part o f his or her rights only for a certain period o f time, would be regarded as 

effective on the basis o f the theory o f freedom o f contract. Such a restriction will be 

effective under the common law if  it is reasonable.30 31 32 33

(b) Agreements Infringing Certain Administrative and Governmental Order
[6.12] Absolute freedom in elections is an essential factor in achieving a national 

democratic government.34 35 Thus, any agreement infringing on this freedom can be 

invalidated on the grounds o f public policy. Similarly an agreement which stipulates 

that a public officer act beyond his authority, or take advantage o f the profits arising
35from his administrative transactions, would be void on the same ground.

was a condition precedent to giving effect to the promissory notes. Case No 40/68 heard by branch No 
50 of Civil Court II of Tehran (the judgment No 1045 dated 30/10/69 AH/1990 AC).

30 Article 960 of the CCI indicates:

“Nobody may divest himself from freedom or dispense with the use of his 
freedom to the extent that it is contrary to the law or good moral.'" [italics 
supplied]

31 For example, a sale contract would be invalid if it prohibits in a gen era l m anner the buyer from selling 
the object. However, the contract should be regarded as valid if the buyer is prohibited from selling 
the object only to a particular person. See N KatuziyAn, note 24 supra, p 210.

32 A sale contract should also be regarded as effective if it prohibits the buyer from selling the object only 
for certain period of time.

33 For example a contract in restraint of trade will be effective if the restriction imposed by the contract is 
reasonable. See [4.69].

34 N  KAtuzIy a n , note 24 supra, pp 168-9.

35 In accordance with a legal bill approved in 1337/1958 by Iranian legislation, cabinet ministers, 
members of parliament, administrative and army officers, municipal employees and managers of firms 
operating by governmental budget are prohibited from being a party to a contract involving the 
government, or from being appointed as an arbitrator in such a contract. Likewise the parents, brothers 
or sisters, immediate children and spouse of the aforementioned authorities are deprived from doing 
arbitration for, and from entering into any transaction with, any governmental institution in which ihey 
are a minister, manager or deputy manager.
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(c) Depriving the Injured Party From a Legal Action
[6.13] The right to bring a criminal prosecution cannot be waived by private 

agreement.36 Thus, a contractual clause which deprives a contracting party from 

commencing a criminal action may be regarded as void on the grounds o f public policy.

Conversely, by virtue o f Article 766 o f the CCI, in civil cases and torts, a party’s 

right to bring a legal action could be waived, for the sake o f compromising and settling 

disputes out o f the court.37 38

(d) Evading the Evidence Rules and the Criminal Law
[6.14] The provisions o f the criminal law, and also the evidence rules, including the 

regulations concerning testifying, swearing, and perjury, are mainly imperative. Thus, 

any agreement contrary to any such regulations could be unenforceable on the grounds 

o f public policy. For example, the following agreements are ineffective on the same 

ground: any agreement for the purpose o f committing a crime; a contract under which a 

party undertakes to refrain from committing a crime in return for a certain sum o f 

money; any accord under which one party undertakes to be punished for a crime which 

may have been committed by the other or a third party.

(e) Evading Principle Regulations of Labor Law .
[6.15] The essential regulations o f labor law are mostly imperative, particularly those 

labor rules which set forth the maximum hours o f an employee’s daily work, minimum 

wages, paid leave, holidays and the work conditions o f women and teenagers. Any 

agreement contradicting such regulations would be treated as unenforceable on the 

grounds o f public policy. Hence a stipulation by an employer against his employees 

obliging them to work in excess o f the maximum work hours in return for the minimum

See N KATUZIYAN, note 24 supra, p 170. See also Article 159 of the Iran’s Constitution 1979 on the 
basis o f which the judicial system, including the ministry of justice, is the official authority to which 
all people should resort.

37 Article 766 of the CCI says:

“ [Sjhould the parties, generally bring all the actual, potential and supposed 
claims under compromise, all the disputes would be treated as settled even 
though the cause of dispute is unknown at the time of compromise, unless 
otherwise it is not covered by compromise according to judicial indication.”

38 See Articles 18, and 19 of the Iranian Labour Act 1337/1958.
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wage is unenforceable on the same grounds unless the additional hours o f work are paid 

for. Similarly, an employment contract which gives the employer an exclusive right to 

verify the causation and amount o f any damage inflicted upon him/her by the employee 

(without any need to refer the case to a competent court) will be ineffective on the 

grounds o f public policy.* 40

Some occupations may require particular training and skills, or the obtaining o f a 

licence according to the statute. People must be able to entrust their affairs to capable 

professionals. So the regulations which set forth conditions for licensing important 

occupations, for example physicians, chemists, judges, solicitors and barristers, are 

imperative and related to public policy. Hence such regulations cannot be changed or 

modified by private agreement For the same reason a chemist or a physician cannot 

employ unqualified and unlicensed people in their pharmacy or surgery to work on their 

behalf.41 Similarly, an ordinary person who is not licensed as a barrister cannot be 

employed to defend a case before a court. In the same way, a barrister is not allowed to 

be appointed as someone’s attorney while the agreement is in some one else’s name.42 

All o f these contracts would be regarded as invalid on the grounds o f public policy even 

though their invalidity is not expressed in the relevant statutes.

(f). Omission of Statutory Requirement for Registration of Sale of Lands
[6.16] Article 72 o f the Iranian Registration Act, 1310 (1931) states:

“All transactions on immovable property registered under the provisions 
governing registration of landed property [under an authorised notary 
public] shall possess full validity and authenticity with respect to the 
contracting parties.” [emphasis added]

See eg, Article 8 of the Iranian Labor Act 1337/1958 that says:

“Conditions stipulated in original employment contracts or in their following 
amendments would be valid only in the case of stipulating advantages not less 
than what is stipulated in this law.”

40 See M H a ‘ i r i , Mabani-i Fiqhi-i Asl-i Azadi-i Qarardadha [The Juristic basis of the doctrine of 
freedom of contract] (Tehran, 1370/1991: Mu’ssasat Kayhan) p 91.

41 This is the purport of Articles 2 and 4 of the Iranian Medicine, Drugs, Food and Drink Act 1334/1955

42 Article 39 of the Iranian Proxy Act (1315 AH/1936 AC).
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It is a matter o f disagreement among Iranian scholars as to whether or not a contract 

for the sale o f immovable property which does not satisfy the above requirement is void 

on the grounds o f public policy, even though the parties have put their agreement in 

writing. Several Iranian scholars imply that such a contract is void as it disregards 

Articles 22, 46, 48 and 72 o f the Registration Act 1310 (1931). Therefore, the 

transaction will have no effect unless it is completed by the drawing up o f an official 

deed.43 They believe that where a seller sells his property through an ordinary deed, 

and before registration re-sells the same object through an official deed, to a third party 

(in good faith) for a higher price, the second transaction will be valid. They argue that 

the second contract is valid because the second vendee has purchased the land with the 

knowledge and assurance that the vendor is its real owner. Thus, by virtue o f the 

provisions o f the Registration Act, the registered transaction is effective in respect o f 

third parties. According to this opinion, the first vendee may only claim damages from 

the defaulting vendor who has, according to Article 117 o f the Registration Act 1310 

(1931), committed an offence as well.44 Meanwhile, this group o f Iranian scholars 

believe that the court can cancel the second transaction i f  the second vendee was aware 

o f the first transaction.45

[6.17] Rejecting the above-mentioned reasoning, it is submitted that Article 72 and 

Articles 24, 46 and 48 o f the Registration Act do not intend to prohibit a contract which 

does not satisfy the requirement o f registration. On the basis o f the theory o f freedom o f 

contract and also the principle o f propriety o f contracts an agreement for the sale o f land 

will be valid, and not illegal or against public policy, i f  it is authentically entered into in 

the form o f an unregistered, written document. The official deed, in light o f the 

aforementioned Articles o f the Registration Act, can prove ownership where it is not 

discredited by stronger contradicting evidence. The official deed is, in fact, registration 

o f a mode o f attaining ownership which creates ownership i f  such a mode is lawful. It is 

self evident that when it is established in the court that the ownership o f the land

Cf M Ha ‘ IRI, note 40 supra, P 92

44 Ibid.
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belongs to someone other than the holder o f the official deed, then the deed cannot be 

used to resist the court’s decision.46 This submission is supported by the general 

principle o f law and also paragraph 1 o f Article 362 o f the CCI which states: 

“ immediately upon the transaction, the vendee becomes the owner o f the object o f the 

sale, and the vendor the owner o f the price.”

B. MORALITY

1. General

(i). Concept of Morality
[6.18] Morality constitutes those ethical regulations and values the observation o f 

which are regarded as necessary by usage, customs, social and religious traditions. In 

the west, the concept o f morality originated in Roman law and was adopted by 

European jurists as a condition for the efficacy o f an individual’s stipulations. This 

expression o f morality has entered into French, German, English and other European 

legal systems as well as Iranian law under the doctrine o f public policy.47 48

A  distinction should be made between legal and moral values. Some moral values 

can be regarded as part o f the law only i f  they are recognised as binding by the relevant 

sources in each legal system. Accordingly, a contract would be invalidated by the 

courts on the grounds o f immorality only i f  it is contrary to those moral provisions 

which are recognised as part o f that law 49

46 In such a case the vendor in fact sells somebody else’s land to the second buyer. This transaction is 
invalid even though it is entered into in the form of a registered deed, because the registered deed 
cannot confer authenticity on the second transaction since it is void because at the time of its formation 
the so-called seller is no longer the owner of the property. The second transaction can easily be 
rendered invalid by the court. 'Hie court, based on judicial precedents in Iran, may cancel the official 
deed relating to the second transaction and give effect to the first transaction. The second vendee who 
has entered into the transaction in good faith is entitled to recover damages from the vendor.

47 See generally, A  A hmadi W astani, Nazm-i Umumi dar Huquq Khususi [Public Policy in Private 
Law], (Tehran, 1341/1962: Ruznamah Rasmi).

48 Divergent opinions have arisen concerning the concept of morality and the criteria for the recognition 
of its scope and sources. The scope of the present work does not permit a detailed discussion of the 
various opinions.

49 Immoral stipulations are quite different from unconscionable agreements or from contracts with a 
grossly unbalanced consideration in which a valuable object is to be exchanged for a nominal 
consideration.
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(ii). Subject of Immorality
[6.19] A  contract may be tainted with immorality in two ways. Firstly, i f  the object o f a 

contract and its performance is directly immoral, as for example, a covenant to provide 

prostitution. There is no dispute among jurists and Iranian scholars on the invalidity o f 

such a contract. Secondly, a contract which in itself does not appear to be immoral may 

be tainted by immorality when one or both o f the parties intend to use the object o f the 

contract for an immoral purpose. For example, a lease contract will be rendered 

immoral under Islamic and Iranian law i f  the premises are intended to be used for the 

establishment o f a gambling casino or brothel.

2. Immorality under the Q ur’an

[6.20] Moral rules are usually rooted in religious precepts. For example, adultery 

fornication, unmarried cohabitation and interference in another’s marriage which have 

been studied in the common law as the primary bases o f immorality, are expressly 

forbidden in Islamic law by both the Book50 and the Tradition.51 There is no dispute

Concerning adultery see Qur’an (XVII: 32) which indicates:

“Do not commit adultery since it is foul and the worst way.” See also Qur 'an 
(XXIV: 2-3) which says: “The adulterer and the adulteress, punish each of them 
with a hundred stripes. If you believe in God and the judgment day, and do not 
be talcen by compassion because [this punishment] is prescribed by God, and let 
a group of believers witness their punishment.”

Note: The testimony of four witnesses is required for proof of adultery and the exercise of the 
prescribed punishment. Furthermore, if someone attributes adultery to a man or a woman without 
proving the claim as required, he/she himself/herself will be punished with 80 stripes. See Qur’an 
(XXIV: 4). Concerning the use of alcohol and gambling, see Qur’an (II: 219) which says: “They 
[people] ask you [the Prophet] concerning wine and gambling. Say: there exists in them a great sin 
and some profits for people. But their sin is greater than their profit; Qur’an (V: 90).

All the Qur’anic injunctions related to immorality can be found in the Holy Bible (both in the Old and 
New Testaments) expressed in almost the same way. The Holy Bible provides almost the same 
decrees concerning adultery. See eg, from the Old Testament, Exodus, 20; 14; Deuteronomy 5:18 
which says: “you shall not commit adultery” . For a study of unlawful sexual relations in the Old 
Testament, see Leviticus 18: 17-29; and from the New Testament, Matthew 5:27 which indicates: 
“you have heard that it was said [by Moses]‘do not commit adultery’ But I[Jesus] tell you that any one 
who looks at a woman lustfully has already committed adultery with her in his heart. If  your eye 
causes you to sin, gouge it out and throw it away. It is better for you to lose one part of your body 
than for your whole body to be thrown into hell.” See also Matthew 15:19 indicating that: “murder, 
adultery, sexual immorality, theft, false testimony, slander, . . .  is forbidden.” ; Matthew 19:18; Mark 
7:21; 10:19; Luke, 18:20; 1 Corinthians 6:9, 12 - 20; 1 Timothy 1:10.

For a study of the status of contracts contrary to moral values see M ANSarI, Makasib, p 19

235



Chapter Six: Public policy & Moral Considerations on Freedom o f  Contract

among jurists regarding the invalidity o f any contract which has as its purpose a 

specified immorality.

3. Immorality under Statute

(i) . Existing Legislation
[6.21] Morality is illustrated in Article 975 o f CCI in an explicit manner. This Article 

says:

“The [Iranian] courts cannot give effect to the foreign law or those 
individual’s private agreements which are immoral, or because of being 
injurious to the feeling o f the society or because o f any other reasons, 
are regarded as contrary to public policy . . . ”

Article 6 o f the Civil Procedure Code o f Iran says: “Any contract or agreement in 

conflict with public policy will not be given effect by the courts.” Because morality is 

an issue o f public policy, this Article too has been regarded as an authority for the 

unenforceability o f immoral contracts.

(ii) . Immoral Motives under CCI
[6.22] By virtue o f Article 190 o f the Iranian Civil Code, a legitimate motive is a 

prerequisite for the validity o f a contract. Based on this Article there is no difficulty in 

invalidating a contract when an illegitimate motive is expressed on the face o f the 

contract. However, the situation would be quite different where the substance o f the 

contract is apparently sound and legitimate and any immoral motives which the parties 

may have are not expressed. A  question arises as to whether the judge in the latter case 

can objectively rely on the mere words o f the contract, or i f  he should make inquiries in 

order to discover the actual motive for the making o f the contract. Based on section 4 o f 

Article 190 o f this Code, any contract with an illegitimate motive is declared to be void 

even though the subject o f the contract may normally be lawful. It seems that the CCI 

has adopted a moderate position. The CCI does not authorise the courts to investigate 

and test the contracting parties’ undeclared motives. It has allowed the Court to

For a detailed analyses see N  K a t u z i y a n , note 24 supra, p 184, G eneral Principles o f  Contracts, 
(Tehran, 1366/1988: Behnashr) vol II, 211-14. Similarly several French scholars also have declared 
forbidden any investigation concerning the personal motives and intention of contracting parties. See 
eg, M a z e a u d  (H e n r i , L e o n  e t  Je a n ) ,  Leons de Droit Civil (Paris, 1983) vol II, § 260; M a r y  e t
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invalidate a contract only where either the illegitimate motive o f the parties is expressed 

on the face o f the contract, or i f  such a motive has been proved by evidence provided by 

the objecting party. This position is manifested in Article 217 o f the CCI that says:

“The contract motive does not need to be specified, but it should be 
lawful in the case o f it being specified; otherwise the contract will be 
void.”

It is concluded that a breach o f any moral regulation does not necessarily lead to the 

invalidation o f a contract, even where such a breach is proved in court. Each case must 

be studied separately. Examples o f cases in which a contract can be invalidated due to 

immorality are studied below.

4. Examples o f Immoral Stipulations

[6.23] Under Islamic jurisprudence and Iranian law, immoral agreements are mainly 

divided into two categories. Firstly, agreements related to sexual immorality, and 

secondly, those related to financial corruption. Any agreements in breach o f other 

imperative laws or moral values are regarded as invalid on the grounds o f being in 

contradiction with the Book and the Tradition under Islamic jurisprudence, and on the 

grounds o f public policy under Iranian law.

(i). Sexual Immorality.
[6.24] Any agreement which facilitates illegitimate sexual relations or the management 

o f brothels will be void on the grounds o f immorality. For instance, a covenant to pay 

or to make any concession or gift to a prostitute in exchange for sex will be void on the 

grounds o f immorality.* 53 54 55 In the same way, an obligation which encourages a woman to 

enter illegitimate sexual relations or continue such relations will be void. All 

contracts entered into for the purpose o f using the premises as a brothel, or for the sale

REYNAULT Droit Civil, (Paris, 1962), vol II, § 280, (both of these two sources are cited form N  
Ka tu ziyan , Genral Principles of Contracts (Tehran, 1366/1988) vol II, p211).

53 AR SANHUR1, al-Wasit Fi Shark al-Qanun al-Madani al-Jadid, (Beirut, 1952) vol I, pp 411-12; A 
A hmadi W astan ! , note 47 supra, p 116; H AFSHAR, Koliyyat Huquq Tatbiqi [Comparative Law 
Generalities], (Tehran, 1346/1967: Tehran University Press) pp 163-4.

54 See notes 50 supra.
55 In the Qur’an and the Bible adultery, prostitution, and fornication are extremely forbidden as deadly 

sin. See eg, note 50 supra.
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o f any portable commodity to be used for furnishing a brothel will be immoral. 

Agreements in relation to the advertising and publication o f photographs o f prostitutes 

or their details will also be immoral. Any bonds or deposits given by a prostitute to a 

brothel or to a particular sex shop to secure the continuation o f her performance will be 

void and non-recoverable. However, Katuziyan makes reference with approval to a 

French scholar who believes that a covenant to pay compensation for spiritual and 

financial damages to a woman who has been deceived into committing immoral acts, is 

not regarded as immoral and is therefore effective.56 It appears that Islamic law and the 

current Iranian legal system do not give effect to a covenant to pay such compensation 

to a deceived woman. Nevertheless, any other normal agreement with a prostitute that 

is not related to immorality will, in general, not be invalidated on the grounds o f 

immorality.

(ii). Agreements Related to Immoral Enrichment
[6.25] In some cases, financial agreements lead to unjust enrichment and a breach o f the 

moral values accepted by society. In such cases an agreement may be invalidated on the 

grounds o f immorality. Under Islamic jurisprudence, and also Iranian law, paying or 

receiving a bribe is forbidden. Therefore, any agreement relating to bribery is immoral 

and void under both o f these legal systems. Similarly, the prohibition o f gambling is a 

fundamental rule under both legal systems. Thus, any agreement in connection with 

gambling is in conflict with the moral standards o f Islamic countries. Concerning this 

issue, Article 654 o f the Civil Code o f Iran says:

“Gambling and wagering will be void and any action in relation to them 
will not be heard. This rule would also be applied to obligations arising 
from unlawful transactions.”

By virtue o f the aforementioned Article any agreement which has as its purpose, 

gambling or the establishment and furnishing o f a casino will be void on the grounds o f 

immorality.

N  KATUZIYAN, note 24 supra, p i86 relying on G Pjpert, La regie m orale dans les obligations civiles, 
(Paris, 4th ed 1948) at [25],

238



Chapter Six: Public policy & Moral Considerations on Freedom o f  Contract

The necessity to respect the honour and property o f others is regarded as a moral 

value. Any individual agreement stipulating that these rules should be ignored in return 

for some concession is ineffective on the grounds o f immorality. In the same way, an 

agreement purporting to arrange for a sum o f money to be paid to a covenantor in 

consideration for the performance o f an action that is in any way his public duty, would 

be ineffective. An undertaking by the owner o f stolen property to pay a thief for the 

return o f the property, or an undertaking by a client to pay a doctor or a solicitor not to 

disclose his secrets are examples o f agreements that are ineffective on the grounds o f 

immorality58 or public policy.59

5. Lim ita tio n  o f the C ourts’ A utho rity

[6.26] As indicated before, a distinction should be drawn between the law and mere 

moral values. A  moral value will be regarded as binding when it is somehow given 

binding effect as part o f the law. A  breach o f any moral regulation does not necessarily 

lead to the invalidation o f a contract even where such a breach is proved in court. It is 

submitted that in setting a contract aside on the grounds o f immorality, the courts should 

be restricted to those frameworks which are specified in the law. In other words the 

courts should be slow to rely on usage and unwritten rules as criteria for the recognition 

o f immorality.

A  contract with a specific immoral purpose, such as a contract for gambling or 

prostitution is rare. Therefore, it may be assumed that most parties inject their contracts 

with an appearance o f lawfulness, remaining silent with regard to any immoral purpose. 

Freedom o f contract would be subject to instability i f  the courts were free to make 

inquiries with regard to any undeclared motives which the contracting parties may have. 

The fear o f such broad and unnecessary inquiries led some scholars to prohibit the

AR Sanhur!, note 53 supra, pp 412-13.

Ibid.

In the common law such agreements can be regarded as ineffective on the ground that they lack good 
consideration (on the assumption that under this legal system the doctrine of existing duty rule is not 
changed with regard to a solicitor's promise not to disclose his or her client’s secret). See [3.48]- 
[3.51].
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courts from testing or questioning the parties’ undeclared purposes.60 This opinion is 

upheld by Article 217 o f the CCI which indicates: “The contract motive does not need 

to be specified, but it should be lawful in the case o f it being specified; otherwise the 

contract will be void.”

It is submitted that on the basis o f the above-mentioned Article, where a contract is 

silent with regard to any immoral motive, the party who pleads immorality should bear 

the burden o f proof. As indicated by section 4 o f Article 190 o f the CCI, it is a 

prerequisite for the validity o f a contract that its motive or cause should be legitimate. 

The courts are therefore allowed to invalidate a contract only where the illegitimate 

motive o f the parties is expressed on the face o f the contract or, i f  it is proved by the 

objecting party. Article 217 o f the CCI does not prohibit the objecting party from 

pleading and proving the illegitimate motive o f the other party who has implemented the 

contract in a way that is immoral or against public policy.

60 N  KATUZiYAN, note 24 supra, p 184.
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II. COMMON LAW: PUBLIC POLICY & M ORALITY

A .  P u b l i c  P o l i c y

1. General

(i) . Concept
[6.27] It is a recognised principle in the common law o f contract that the courts will not 

enforce a contract which is illegal and/or against “public policy ” .61 62 The principle o f 

public policy in the common law can be traced back to the second half o f the 

seventeenth century when Lord Mansfield declared in Holman v Johnson that “no 

court will lend its aid to a man who founds his cause o f action upon an immoral or 

illegal act.”63 At the very beginning, this doctrine was merely referred to as 

“p rinc ip les” . For example, it was declared in the early case o f Jones v RandalZ64 that 

“ contracts not prohibited by positive law, nor adjudged illegal by precedent, may 

nevertheless be void as against p rinc ip les” . In later cases, this doctrine was called 

“public p o lic y  \

As Isaacs J has expressed, public policy refers to “ some definite and governing 

principle which the community as a whole has already adopted either formally by law or 

tacitly by its general course o f corporate life” .65 Citing with approval the definition o f 

Isaacs J, Jordan CJ from Supreme Court o f New South Wales said: “ [t]he phrase ‘public 

policy’ appears to mean the ideas which for the time being prevail in a community as to 

the conditions necessary to ensure its welfare” .66

(ii) . The Changeable Nature of Public Policy
[6.28] The doctrine o f public policy is flexible and somewhat open-textured, vague and 

unsatisfactory. The flexible nature o f public policy led this doctrine to be judicially

61 A contract may be tainted with illegality by a mere contradiction with the rules of public policy even 
though it does not explicitly breach the provisions of any statute. Cf [5.25].

62 (1775) 98 ER 1120.

63 Id, at 1121.

64 (1774) 1 Cowp 37; 98 ER954 [italics supplied],

65 Wilkinson v Osborne (1915) 21 CLR 89, at 97.

66 In re Jacob Morris (Deceased) (1943) 43 SR (NSW) 352, at 355. The definition of Jordan CJ was 
affirmed by the High Court of Australia in Lieberman v Morris (1944) 69 CLR 69. It was also cited 
with approval by Mason J in A v Hayden (1984) 156 CLR 532, at 558.
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censured in both the early and recent cases. For instance, in Richardson v M e llish ,61 

Burrough J said: “ It [public policy] is a very unruly horse, and when once you get 

astride it you never know where it will carry you.” Similarly in Janson v. Driefontein  

Consolidated M ines Ltd, public policy was referred to as “ a very unstable and 

dangerous foundation on which to build until made safe by decision”67 68 69 70 71 72 73 and also as 

“unsafe and treacherous grounds for legal decision” . The flexible nature o f public 

policy was also recognised by the High Court o f Australia in A v Hayden where 

Mason J declared:

“The problem is one o f formulating with any degree of precision the 
criteria or the circumstances which will justify a court in refusing to 
enforce a contract on the ground that there is a countervailing public

72interest amounting to public policy.”

[6.29] The changeable nature o f public policy seems to be inevitable and, therefore, 

justified. This is so, because an event which may affect a contract on the grounds o f 

public policy will “vary greatly in their degree o f harm to the community” , so that 

“what is anathema to one generation seems harmless to another” .74 75 It is true that public 

policy is unstable and flexible but this doctrine is inevitably an exception to the theory 

o f freedom o f contract. Therefore, it is submitted that the courts should attempt to 

create a balance between this doctrine and the doctrine o f “freedom o f contract' without 

weakening one o f them in favour o f the other. In other words the courts should rely on 

public policy, but as mentioned by Lord Denning, they should attempt to control this

67(1824) 2 Bing 229, at 252; 130 ER 294, at 303.

68 [1902] AC 484.

69 Id, at 507, per Lord Lindley.

70 Id, at 500, per Lord Davey. But see PH WINFIELD, “Public Policy in the English Common Law” 
(1928-29) 42 Harv L Rev 76, 94 which viewed public policy favourably and justified its flexibility by 
saying: “variability of public policy is a stone in the edifice of the doctrine, and not a missile to be 
flung at it.”

71 (1984) 156CLR532.

72 Id, at 559. The passage of Mason J was cited with approval by the Supreme Court of Australian 
Capital Territory in the unreported case of Westpac Banking Co v Suzanne Bower, note 7 supra.

73 GC CHESHIRE, Cheshire and Fifoot’s Law of Contract, ed Starke QC; Sedden NC and Ellinghaus MP, 
Butterworths (6th Australian Edition 1992) at [1102].

74 Ibid.
75 See [6.30].
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76unruly horse. Although the framework o f common law public policy principles has 

remained nearly intact and applicable, its application, to a great extent, has varied in the 

modem era o f this legal system. Such a variation is clearly perceptible with regard to 

contracts involving “non-marital cohabitation” and “prostitution” .77

(iii). The Courts’ Restriction in Expansion of Public Policy
[6.30] It has been questioned as to whether the courts can create a new head o f public 

policy, or i f  they should merely apply the existing mles o f this doctrine. In response to 

this question, two conflicting opinions have been rendered. According to the first 

opinion, which is referred to as the “narrow view” , the courts do not have the authority 

to create a new head o f public policy. However, according to the second opinion, 

which is referred to as the “broad view” , there is general agreement that the common 

law courts may extend an existing public policy ground to a new situation. It has also 

been argued that where legislation articulates a principle o f public policy, the courts 

may be willing to extend it into the area o f contract by analogy.

[6.31] It is submitted that neither o f these two views can generally be accepted. In fact, 

as public policy goes beyond statutes, it is therefore not possible for the legislature to 

exhaustively specify all the applications o f public policy. Thus, it can be accepted that 

in those cases in which the relevant statute is silent with regard to the status o f the 

contract in question, it is left to the courts to decide whether or not the contract is 

unenforceable on the grounds o f public policy. Nonetheless, the trend in recent 

common law cases shows that the courts will be slow  to recognise new heads o f public

In Enderby Town Football Club Ltd v The Football Association Ltd [1971] Ch 591, at 605 Lord 
Denning MR indicated that public policy is an unruly horse but “with a good man in the saddle, the 
unruly horse can be kept in control. It can jump over obstacles.” See also PH WINFIELD, note 70 
supra.

See [6.50] and [6.51],

Egerton v Brownlow (1853) 4 HLC 1, 106 - 107, 122 - 124; Janson v Driefontein Consolidated 
Mines Ltd [1902] AC 484, 491, 500, 507.

Egerton v Brownlow (1853) 4 HLC 1, 149.
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policy. Such a trend is clearly expressed in the Australian case o f A v Hayden.80 81 82 83 84 In 

this case, Mason J cited with approval the words o f Asquith LJ in Monkland v 

Barclay and declared:

“The difficulties in ascertaining the existence and strength o f an 
identifiable public interest to which the courts should give effect by 
refusing to enforce a contract are so formidable as to require that they 
‘ should use extreme reserve in holding such a contract to be void as 
against public policy, and only do so when the contract is incontestably

83and on any view inimical to the public interest.”

2. Stipulations Injurious to Public Policy

[6.32] Under the common law legal system the following contracts are those usually 

referred to as injurious to public policy: Any contract which is injurious to the due 

course o f justice; immoral contracts; agreement in relation to international child 

pornography or sexual tourism; contracts prejudicial to the status o f marriage; 

agreements injurious to good government and foreign affairs or prejudicial to the 

interest o f a friendly state; agreements purporting to oust the court’s inherent 

jurisdiction; agreements in restraint o f trade; and agreements which have as their 

object the commission o f a legal wrong, may be unenforceable on the grounds o f public 

policy. Examination o f all these topics is beyond the capacity o f this thesis. In order to 

harmonise the discussion o f public policy under the three legal systems, the chapter 

deals only with some examples o f contracts injurious to the proper administration o f 

justice and also immoral contracts.

(i). Ousting the Proper Administration o f Justice

(a) Interference with the Due Course of Prosecution
[6.33] Where a criminal act is related to the public interest, any agreement which has as 

its purpose the negativing or altering o f the parties’ rights and obligations in a criminal

80 See eg, Nagle v Feilden & Others [1966] 2 QB 633; Cf Newland v Simons & Wilier (Hairdresser) 
Ltd [1981] ICR 521.

81 (1984) 156CLR532.
82 [1951] 2 KB 252, at 265.
83 A v Hayden (1984) 156 CLR 532, at 559.
84 Agreement in restraint of trade was briefly examined in chapter four.
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85trial, such as the stifling of, or, the withdrawal o f any prosecution will be illegal on 

the grounds o f public policy. For example, in Callaghan v O ’Su lliva n ,* 86 87 88 89 the plaintiff 

who jointly with his daughter possessed some stolen goods, paid a sum o f money to the 

defendants, four police constables, in return for their promise not to prosecute them. It 

was held by Irvine CJ that the money was not recoverable because it was paid in return 

for a consideration which was illegal on the grounds o f public policy, as it served to 

inhibit a valid prosecution. The consistency between the modem Australian cases and 

similar early English cases shows that the provisions o f public policy with regard to the 

administration o f justice have remained almost intact.

(b) Agreement to Conceal a Crime or Misconduct
[6.34] Where the disclosure o f a crime or misconduct is related to the public interest, 

any undertaking in the form o f a contract or a clause therein not to disclose this conduct 

would be contrary to public policy. When an arrestable offence leads to the loss or 

damage o f property, an agreement may be concluded to settle or compromise the civil 

wrong. Any stipulation within such a compromise agreement not to instigate a public

For a study of “Parties’ rights and Obligations in a Criminal Cases” see MI ARO NSO N; J H u n t e r , 

Litigation: Evidence and Procedure, Butterworths (Sydney, 5th ed 1995) ch 16.

86 [1925] VLR 664. See also Public Service Employees Credit union Co-operative Ltd v Campion 
(1984) 56 ACTR 39.

87 However, it was held by the High Court of Australia in Kerridge v Simmonds (1906) 4 CLR 253 that 
a contract to withdraw from prosecution was not injurious to public policy where the criminal act was 
not of a public nature but rather merely a personal injury.

88 In early English cases any promise in return for not attending and not giving evidence in a criminal 
trial was unenforceable on the grounds of public policy. See eg, Collins v Blantern (1767) 2 Wils 
341. Similarly, according to early English cases, where a criminal act is related to the public interest, 
an agreement to consent to a verdict of “not guilty” in relation to a public nuisance has been held to be 
against public policy. For example in Windhill Local Board of Health v. Vint (1890) 45 ChD 351 
the defendant had obstructed a public road. An indictment was brought by the plaintiff against the 
defendant. The parties made an agreement for compromise which was sanctioned by the court. 
According to the deed of compromise, the defendant covenanted to restore the road within seven days 
and the plaintiff covenanted after the fulfilment of the defendant’s undertaking, that they would 
consent to a verdict of “not guilty” on the indictment. Because of the defendant’s failure to restore the 
road, the plaintiff brought an action on the covenant. It was held by Stirling J (at pp 356-8) that the 
action was unmaintainable because the agreement to consent to a verdict of “not guilty” was against 
public policy and illegal. The judgment was based on the reasoning that by such an agreement the 
“appearance of harsh conduct on the part of public body” was solely avoided. Another reason was that 
the defendant who had infringed a public right was thereby entirely freed from the punishment due to 
violation of a public law.

89 See eg, Att-Gen. v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109, at 268-9.
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prosecution will be unenforceable because it is against public policy.90 Similarly, an 

inducement to a person, who has already made a statement in support o f a criminal 

proceeding, to alter or withdraw their statement, would be unenforceable because it is 

seen as an attempt to pervert the course o f justice. This is the case, even i f  the witness is 

the victim o f a crime, and the promise is made in the form o f a compromise or 

settlement.91 92 93 94

(c) A greem ents to Pay M oney for Perform ance o f  a P ublic D uty
[6.35] Any covenant to pay money in return for performance o f a public duty is 

unenforceable in common law on the grounds o f public policy. For example, a 

promise to pay a certain amount o f money to a police officer to deal with misconduct is 

not enforceable because performance o f the relevant act is a public duty o f the police. 

Similarly, a promise to pay money in return for the performance o f an act which 

according to the law should be done gratuitously is not enforceable on the same ground. 

For example, m Norman v. Cole an action was brought to recover the sum o f £30 

deposited with the defendant for the purpose o f being paid to a person to assist in 

securing a pardon for a person who was under sentence o f death. It was held that the 

money was not recoverable. In this case it was stated by Lord Eldon that:

“Where a person interposes his interest and good offices to procure a 
pardon, it ought to be done gratuitously, and not for money: the doing of 
an act of that description should proceed from pure motives, not

,,94pecuniary ones.

90 In England the criminal offence of not reporting a crime was removed by the Criminal Law Act 1967 
(UK). But according to Section 5 of the said Act accepting something in return for not disclosing an 
arrestable crime is forbidden. However, receiving any reasonable compensation in return for any loss 
or injury occasioned by the offence is not forbidden.

91 R v Panayiotou [1973] 1 WLR 1032.
92 Such a contract is also void under the common law because it is not supported by valid consideration. 

(Based on the doctrine of consideration, the performance of a public duty is not an effective 
consideration.)

93 (1800) 3 Esp 253; 170 ER 606; But See Lampleigh v Brathwaite (1615) Hob 105 (recognition of 
promise to procure the King’s pardon for commitment of a felony as past consideration).

94 Norman v Cole (1800) 3 Esp 253; 170 ER 606, at 606.
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(d) M ainten an ce
[6.36] When a person without cause and excuse supports litigation in which he has no 

legitimate concern he has committed maintenance.95 In the early stages o f the common 

law, maintenance was not only a civil wrong, but was also regarded as a crime both in 

England and Australia.96 Thus, a maintenance agreement was and still is, to a lesser 

degree, regarded as injurious to public policy.

[6.37] The criminal nature o f maintenance and champerty was removed in England by 

the C rim ina l law Act 1967 (UK )97 98 and in New South Wales through the Maintenance 

and Champerty Abolition Act 1993 (NSW). Despite statutory preservation o f the 

public policy consideration o f maintenance,99 and recent common law cases which 

clearly indicate that this doctrine still applies,100 it seems that in practice this theory has 

been softened to a great extent. In fact, maintenance and morality constitute those 

aspects o f public policy which have varied to a greater extent over the past 50 years. As

95 The term maintenance refers to the “giving of assistance or encouragement to one of the parties to 
litigation by a person who has neither an interest in the litigation nor any other motive recognised by 
the law as justifying his interference” . See The Halsbury ’$ Law o f  England, 4th ed Vol IX, para 400. 
See also generally Hill v A rchbold [1968] 1 QB 686; Trendtex Trading Corpn v Credit Suisse 
[1980] 1 QB 629, 663.

96 About a century ago in British Cash and Parcel Conveyors Ltd v Lamson Store service Co Ltd [1908] 
1 KB 1006, at 1014 Fletcher Moulton LJ pointed out that:

“there is still such a thing as maintenance in the eye of the law and that it 
constitutes a civil wrong and perhaps a crim e is undoubted, and the general 
character of the mischief against which it is directed is familiar to us all. It is 
directed against wanton and officious intermeddling with the disputes of others 
in which the defendant has no interest whatever, and where the assistance 
rendered to the one or the other party is without justification or cause.” [italics 
supplied]

97 See s 13(l)(a), 13(l)(b) and Schedule 4 of the said Act which came into force from January the first 
1968.

98 See s 3 of the said Act. For a study of implications arising from abolition of criminal aspect of 
maintenance and champerty see generally New South Wales Law Reform Commission, Barratry, 
M aintenance and Champerty, 1994, Discussion Paper 36, p 7ff.

99 See eg, s 6 of the M aintenance and Champerty Abolition Act 1993 (NSW) which indicates:

“This Act does not affect any rule of law as to the cases in which a contract is to 
be treated as contrary to public policy or as otherwise illegal, whether the 
contract was made before, or is made after, the commencement of this Act.”

100 For example it was expressed in Giles v Thompson [1994] 1 AC 142, at 164 that “the issue should 
not be broken down into steps” . Nonetheless in this case the maintenance agreement was held to be 
justified and not injurious to public policy.
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a result, the common law courts in general, and Australian courts in particular, without 

rejecting the public policy considerations with regard to maintenance, will more than 

likely justify maintenance agreements.101 This trend in the common law courts is 

interpreted by this thesis as being in favour o f the theory o f freedom o f contract.

[6.38] The decline in the scope and applicability o f the doctrine o f maintenance under 

current common law standards is to some extent justified by the change in 

circumstances in regard to modem litigation. As Lord Denning stated, “most o f the 

actions in our courts are supported by some association or others, or by the state itself. 

Comparatively few litigants bring suits, or defend them, at their own expense.” For 

example the expense o f employees’ actions against their employers are mostly paid for 

by trade unions. Similarly, most o f the motor traffic actions are supported by 

insurance companies.104 These actions are accepted as lawful by the courts.105 There are 

also certain kinds o f maintenance which were regarded as justified even in the early 

judicial precedents o f the common law.106

(e) C ham perty
[6.39] Champerty is a particular form o f maintenance in which the act o f maintaining is 

rendered in consideration for the concerned party’s covenant to give the maintainer a * 29

See eg, Clyne v New South wales Bar Association (1960) 104 CLR 186, at 203; Roux v Australian 
Broadcasting commission [1992] 2 VR 577, at 605-6.

Hill v A rchbold [1968] 1 QB 686, 694 - 695
103 Id, at 695.

See Schultz v Ocean Accident & Guarantee Corp Ltd (1923) 23 SR (NSW) 153; See also Hill v 
A rchbold [1968] 1 QB 686, 695.

Hill v A rchbold [1968] 1 QB 686, 695.

For example, where the maintainer acts solely with a charitable motive maintenance has been always 
justified in common law courts. See Holden v Thompson [1907] 2 KB 489; Cf Cole v Booke ( 1913)
29 TLR 295; Similarly, where the maintainer is a blood relation with a party involved in an action, his 
maintenance would seem to be justified. See Pomeroy v Bukfast (abbot) (1443) YB 22 Hen 6; 
(1442)YB 21 Hen 6, p 15, pi 30; See also Harris v Brisco (1886) 17 QBD 504, 512 - 513.

It was indicated by Oliver LJ in Trendtex Trading Corporation v. Credit Suisse [1980] 1 QB 629, at 
668 that if the assignee of a maintenance has a genuine pre-existing commercial or proprietary 
interest, his maintenance would be justified. The opinion of Oliver LJ was implicitly adopted by 
House of Lords in the same case [1982] AC 679, at 703 when Lord Roskill supported Oliver LJ’s 
opinion and indicated that a genuine interest would justify the maintenance of an action by a third 
party.
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share o f the proceeds o f a suit or action.107 108 It was held in Re Trepca M ines Ltd. (No. 

2) that champerty and maintenance were not confined to an action or a suit but that 

they also extended to proof in a liquidation and any contentious proceeding where a 

disputed property becomes the subject o f an agreement where the consideration is a 

share o f the proceeding.109

Where a solicitor enters into a champertous agreement with his client he cannot 

recover his own costs and out-of-pocket expenses.110 The agreement between a 

solicitor and his client will be champertous i f  he provides legal services and expenses 

without charge in consideration for a share o f the proceeds.111 112 113 Where a lawful 

agreement between a solicitor and his client is subsequently tainted with a champertous 

agreement, the solicitor cannot disregard the subsequent agreement and rely on the 

initial lawful agreement. It was argued by Lord Denning in Trendtex Trading  

Corporation v. Credit Su isse  that the right to bring an action for breach o f contract 

should not be assignable. He emphasised that before the breach, the benefit o f the 

contract would be assignable. Lord Denning referred to G re ll v. Levy114 in which an 

assignment to the solicitors was not permitted. In his justification o f this case, he 

pointed out that it is because “an English court will not permit one o f its own officers 

[including solicitors] to put himself in a position in which his interest and duty may 

conflict.” 115 However, the High Court o f Australia explained that a solicitor “may with 

perfect propriety act for a client who has no means, and expend his money in payment 

o f counsel’s fees and outgoings, although he has no prospect o f being paid either fees or 

outgoings except by virtue o f a judgment or order against the other party to the

Haseldine v Hosken [1933] 1 KB 822, 831; Re Trepca M ines Ltd (No 2) [1963] Ch 199, 219; 
Trendtex Trading Corporation v Credit Suisse(1980) 1 QB 629, 663; [1982] AC 679, at 697.

108 [1963] Ch 199.

109 Re Trepca Mines Ltd (No 2) [1963] Ch 199, 220, 225-26.

110 Wild v Simpson [1919] 2 KB 544; Re Trepca Mines Ltd (No 2) [1963] Ch 199, 219.

111 Re Trepca M ines Ltd (No 2) [1963] Ch 199, 219.

112 See Wild v Simpson [1919] 2 KB 544, in which the decision of Grell v Levey (1864) 16 CBNS 73; 
12 WR 378 was disapproved. See also Re Trepca Mines Ltd (No 2) [1963] Ch 199, 222.

113 [1980] QB 629.

114 (1864) 16 CBNS 73; 12 WR 378.

115 Trendtex Trading Corporation v Credit Suisse (CA) [1980] QB 629, 674-5.
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proceedings” .116 It was pointed out by the court that this proposition was subject to two 

conditions. Firstly, the solicitor should believe that his client has a reasonable cause o f 

action, and secondly, he should not bargain with his client for a benefit in the subject 

matter o f the litigation or for a proportion o f what may be recovered by the client.117 118 

Apart from the aforementioned flexibility shown by the High Court o f Australia in 

justifying champertous contracts, the common law, particularly m Australia in recent 

years, has been witness to many developments “ in an attempt to achieve cost-effective 

justice.” 119 120 121 122 Enactment o f the Maintenance and Champerty Abolition Act 1993 (NSW) 

which “has opened the way for contingency fee arrangements in this State” is one o f 

these developments. The Legal Profession Reform Act 1993 (NSW) which clearly 

allows a conditional cost agreement between legal practitioners and their clients can be 

mentioned as a second example o f such a movement. This trend indicates that the 

modem common law is “ turning its back on the old rules” with respect to champerty. 

The law’s attempt to reduce its control in champertous contracts leads to upholding the 

theory o f freedom o f contract.

B .  M o r a l i t y

1. G eneral
[6.40] The word “ illegal contract” is used in contract law to cover not only agreements 

to do a criminal act but also contracts, the object o f which is achieving an immoral 

purpose. The term immorality has been defined generally as:

“ [T]hat which is hostile to the welfare of the general public and contrary 
to good morals. Immorality includes conduct inconsistent with 
rectitude, or indicative of corruption, indecency, depravity, 
dissoluteness; or as wilful, flagrant, or shameless conduct showing 
moral indifference to the opinions of respectable members of the

1X6 Clyne v New South Wales Bar Association (1960) 104 CLR 186, at 203.

117 Ibid.

118 In Clyne v New South Wales B ar Association (1960) 104 CLR 186.
119 New South Wales Law Reform Commission, note 98 supra, at [2.17].

120 Id, at [2.19],

121 Id, at [2.17].

122 See also, Shaw v Groom [1970] 2 QB 504; Coral Leisure Group Ltd v Barnett [1981] ICR 503, 
506.
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community, and an inconsiderate attitude toward good order and the 
public welfare.”123

[6.41] A  doctrine o f morality developed in the classical period o f the common law 

which was similar to the Islamic doctrine o f “ contribution to wickedness” (Panat Ala  

a l-Ith m )}2A It was accepted as a principle in the early English case o f Pearce v 

Bro o k that “where a person contributes to the performance o f an ille g a l act, knowing 

that the contribution is intended to be so applied, he cannot recover the price o f it by 

action” , [emphasis added] In other words, furnishing someone with the facilities 

required to enable him/her to perform an act comprising an immoral purpose constitutes 

a “ transaction out o f which no cause o f action could arise.” The common law courts 

have generally regarded as unenforceable any agreement affected by the taint o f 

immorality. Nonetheless, “ in this branch o f law the word “ immoral” connotes only
129sexual immorality” which raises the question o f public policy as being contra bonos 

mores.

130 131[6.42] Unmarried cohabitation agreements, contracts involving prostitution and 

interference with marriage, are or used to be referred to as usual, and o f course, not 

exhaustive examples o f immorality. The position taken by the early common law with 

respect to the invalidation o f immoral contracts was similar to the position taken by 

Islamic jurisprudence regarding such contracts. However, in contrast to Islamic law, 

under the common law, the considerations o f public policy, on which a contract may be 

set aside on the grounds o f immorality, have been in a constant state o f modification * 4

O rloff v Los Angeles T urf Club, 36 Cal 2d 734, 740, 227 p 2d 449, 453 (1951) (cited from 
CO R N B LATT A l a n  J, Public Employees and Private Conduct: Cohabitation and the Vagueness o f  
“Immorality” (1984), 23 Journal of Family Law, pp 111, at 123

See [6.05] and [6.06].

4 Hurlstone & Coltman’s Reports (1866), 358 

Id, at 363.

Id, at 364.

See eg, the opinion of Clarke Hall and Bucknill J in Upfill v Wright [1911] 1 KB 506, 508, 512. 

Coral Leisure Group Ltd v Barnett [1981] ICR 503, 506.

See eg, Benyon v Nettlefold (1850) 3 Mac & G 94; A yerst’s case (1873) LR 16 Eq 275.

See eg, Girady v Richardson (1793) 1 Esp 13; Coral Leisure Group Ltd v Barnet [1981] ICR 503.

See eg, Spiers v Hunt [1908] 1 KB 720; Wilson v Carnley [1908] 1 KB 729; Silver v Allison 
[1953] 2 KB 403.
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particularly within the last two or three decades. Therefore, nowadays it cannot clearly 

be said which o f the old authorities are still applicable. In the light o f such great 

change, the decision in the leading classical case o f Pearce v Bro oks has been 

completely rejected in the recent Australian cases o f Barac v Fa rn e ll and Westpac 

Banking Co v Suzanne Bower,134

Immorality under the early common law, and also a brief reference to the 

modification o f old authorities under the modem common law cases, will be dealt with 

separately below.

2. Immoral Contract Under “Early” Common Law

(i). P rostitution
[6.43] Prostitution and fornication are referred to as deadly sins in the early common

135law, and were recognised by the courts o f law as immoral. This position was 

influenced by the Christian re lig io us belief reflected in the Book o f Common Prayer 

which was used by the Church o f England. Furthermore, in England, fornication and

prostitution were forbidden by statute and the King’s order. Thus, “ the King’s 

justice courts took cognisance, and it commanded the king’s justices to allow the 

Bishops in his Ecclesiastical court to punish the offender, and not to punish the Bishops
138for punishing the offender.” * 134 135 136 137 138

(1994) 53 FCR 193. This case will be discussed further at [6.52].

134 (Unreported, Supreme Court of ACT, Master T Connolly, 4/4/19996). This case will be discussed 
further at [6.50],

135 Upfillv Wright [1911] 1 KB 506, at 510.

136 Ibid.

137 The statute of 13 Edw 1, c. 4, called the “Statute de Circumspect Agatis” said:

“The King to his judges sendeth greeting. Use yourselves circumstances in all 
matter concerning the bishop of Norwich and his clergy, not to punish them if 
they plead in court Christian of such things as be mere spiritual, that is to wit, of 
penance enjoined by prelates for deadly sin, as fornication, adultery, and such 
like, for the which sometimes corporal penance and some time pecuniary is 
enjoined, . . .”

138 Upfill v Wright [1911] 1 KB 506, at 511
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[6.44] In view o f the harshness o f the doctrine o f immorality, not only agreements 

directly dealing with prostitution, but also any agreement with the purpose o f 

furnishing, facilitating, and procuring facilities for prostitution, or fornication were 

regarded as unenforceable. Pearce v. Brook is a symbolic case which has been cited 

with approval in almost all cases related to sexual immorality until the position o f the 

common law varied as a result o f a phenomenon known as the “sexual revolution” .* 140 

In Pearce’s  case, a brougham was supplied through a contract for hire to the defendant, 

who was a prostitute. The plaintiff knew that the brougham was to be used by the 

defendant in her immoral profession. It was held that the plaintiff had been aware o f the 

fact that the brougham was going to be used by the defendant as part o f her display for 

attracting men. It followed that nothing could be recovered out o f the agreement.

[6.45] Similarly, in B o w ryv  Bennett,141 it was held that the seller could not recover the 

price o f clothes which especially enabled a prostitute to perform her trade as a prostitute 

while the seller was expecting to receive his price from the profit resulting from that 

trade.142 It is a recognised principle in the common law that any employment contract 

under which the employee undertakes to procure prostitutes is regarded as illegal on the 

grounds o f immorality and public policy.143 Although such a policy may have been 

softened in Australia after the enactment o f the Pro stitu tio n  Act 1992 (ACT), it is still 

followed in modem case law.144 Nonetheless, even during the classical stage o f the 

common law, a normal contract with a prostitute was treated as effective as long as the 

contract did not involve immorality.145

(1866) LR 1 Ex (Law Reports, Exchequer) 213; 4 Hurlstone & Coltman’s Reports (1866), 358

140 See eg, RF D u n c a n , “Who Wants to Stop the Church: Homosexual Rights Legislation, Public Policy, 
and Religious Freedom”, (Nov 1994) 69 Notre Dame LR 393, at 394.

141 (1880) 1 Camp 348

142 Contrast: Lloyd v Johnson (1798) 1 B&P 340

143 G irardyv Richard { 1793) 1 Esp 13.

144 Cf Rahme, 7(1994) 70 A Crim R 357. See also [6.58],

145 For instance a contract for washing a prostitute’s clothes was held enforceable where the clothes were 
not used for the purpose of prostitution. See Lloyd v Johnson (1798) 1 B&P 340. Likewise, where a 
unit is leased to a prostitute, the rent would be recoverable by the landlord even though he is aware of 
her character if she does not use the premises for an immoral purpose. See Appleton v Campbell 
(1862) 2 C&P 347.
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(ii) . L ease to a P rostitute
[6.46] In early common law when premises were leased to a prostitute and it was 

within the knowledge o f the landlord that they were to be used for the purposes o f 

prostitution, the rent was not recoverable. For instance, in U p fill v. W right146 the 

plaintiff, who was acting as a landlord’s agent, rented a unit to a woman for a period o f 

three years commencing from June 24, 1901. He knew that she was the mistress o f a 

man who was one o f her references. He also knew that the man visited her regularly at 

the premises. The contract had a term indicating that the premises could not be used for 

any unlawful or immoral purpose. The contract also had a proviso for re-entering 

without any notice to quit upon breach o f any term o f the agreement. After the 

expiration o f the three year lease, the tenancy continued until 1909, when the plaintiff 

gave the defendant a notice to quit. £72. 10s, the rent for the last half year, was left 

unpaid. The plaintiff commenced an action for recovery o f the unpaid rent. In her 

evidence the defendant stated that she told the plaintiff that she was a prostitute and the 

purpose for leasing the unit was to receive men there. The plaintiffs agent argued that 

at the time o f contract he was told that she was the mistress o f a certain man, who was 

one o f her referees, and he believed that rent would help her being a kept woman. 

Giving effect to the statement o f the defendant, the court held that the plaintiff could not 

recover the unpaid rent as the premises were let for an immoral purpose.

(iii) . N on-M arital F uture C ohabitation
[6.47] According to a number o f earlier common law authorities, agreements by 

unmarried persons in consideration for future non-marital cohabitation could be 

questioned by the common law courts as being illicit and contra bonos mores. Such 

agreements were regarded as immoral and, therefore, unenforceable under public policy 

even though made under seal.147 148 For instance, in Benyon v. Nettlefold14* the plaintiff, 

by indenture dated 14th December 1847, agreed to grant an annuity or yearly sum o f 

£200 to be paid to the defendant, paid half yearly in consideration for future non-marital

[1911] 1 KB 506; [1911] law reports King’s Bench, 510.

147 See eg, Benyon v Nettlefold (1850) 3 Mac & G 94; Ayerst v Jenkins (1873) LR 16 Eq 275.

148(1850) 3 Mac & G 94.
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cohabitation. It was stipulated that the annuity should be paid to the defendant free 

from taxes and clear o f all other deductions whatsoever for and during her natural life 

for her own use and independent o f any husband that she might marry at any time. The 

plaintiff separately covenanted with the defendant to make the payments on time. The 

plaintiff subsequently pleaded to invalidate the covenant and to recover the sums paid. 

He put in a plea to the effect that the disputed deed had been executed and delivered by 

him to the defendants in consideration for Caroline Nettlefold agreeing to immorally 

and unlawfully cohabit and commit fornication with the plaintiff, and not for any other 

consideration or value whatsoever. Arguing that “the deed being given in consideration 

for future cohabitation is void at law” 149 it was held that the demurrer o f the trustee 

(defendants) should be overruled and that the plaintiff would be entitled to recover the 

sought sum paid. A  bond given in consideration for past non-marital cohabitation might 

also be regarded as a valid voluntary promise in a situation where it is made under seal 

or supported by some other valid consideration.150 Meanwhile, according to the old 

common law authorities, a bond given in relation to a contract was held to be 

unrecoverable i f  the parties were guilty o f immorality and fornication.151 However, it

The reasoning of Mr Wood and Mr Brid: Benyon v Nettlefold (1850) 3 Mac & G 94, at 97 (referring 
to Walker v Perkins, 2 Wils 341).

See eg, Ayerst v Jenkins (1873) LR Eq 275, 282 ( In this case a widower executed a deed and 
transferred particular shares and property into the name of his deceased wife’s sister two days before 
going through a ceremony of marriage with her. Both parties knew the marriage was invalid. They 
lived as man and wife for less than five months until Jan 20, 1862 when the man died. Ten years later, 
some time after the defendant’s remarriage, a suit was instituted by the legal representative of the 
settler to invalidate the settlement. It was held that the suit was not maintainable. In this case Lord 
Selboume LC said: “Bonds or covenants founded on past cohabitation, whether adulterous, 
incestuous, or simply immoral, are valid in law”).

See eg, Nye v M oseley (1826) 6 B & C 133; 108 ER, 402.

In this case the defendant was married and living with his wife. He ceased to have sexual 
intercourse with his wife due to medical advice and cohabited in the same house with the plaintiff who 
was their servant. Meanwhile, the servant conducted herself with morality. Their cohabitation 
continued in the same house for two years until he provided her with a cottage in his neighbourhood 
residence. Since then their cohabitation continued for four years. During the term of cohabitation she 
bore him two children. At the time the defendant executed a bond to the plaintiff for the payment of 
an annuity of £100 for herself and annuity of £500 for each child at his death. The annuity was not 
paid for one year. The plaintiff commenced an action. It was argued that the woman had been guilty 
of fornication, as well as adultery, which are both punishable in the spiritual court. Accordingly, the 
action upon the bond in this case was held unmaintainable.
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was held in Gibson v. D ickie152 that when a man undertakes to pay a woman with 

whom he is cohabiting a sum o f money plus an annuity for the rest o f her life i f  she 

remains single and does not cohabit with some particular person or anyone else i f  they 

should separate, the agreement is good and effective on the condition that the woman 

remains single and chaste.

3. Modification o f the Early Common law Rules o f Immorality

[6.48] The harsh early common law doctrine o f immorality started to decline rapidly 

from approximately two or three decades ago. Such a decline occurred for mainly two 

reasons:

153[6.49] First, in a movement which was termed the “sexual revolution” , western 

society and common law countries began to broaden their statutory position concerning 

the individual’s freedom o f sexuality.* 153 154 This freedom in the international arena was 

supported by Article 17 o f the International Covenant on C iv il and Private Rights 

(ICCPR). Apart from the philosophy o f sexual freedom, the sex industry and 

prostitution have grown rapidly in last few decades in certain countries inevitably 

leading governments to enact certain legislation in order regulate different aspects o f 

this industry and to prevent the incidence o f HIV/AIDS.155 Under such legislation, the 

act o f prostitution was decriminalised and either explicitly or implicitly recognised as a 

legal profession. The Prostitutes {Consequential Amendment) Act 1992 (ACT) in 

Australia is an example o f this type o f legislation. This Act overrules ss 18 and 23(1) o f

(1815) 3 M & S 463 Similarly it was held in Jennings v Brown (1842) 9 M& W 496, that a promise 
by a reputed father of an illegitimate child to the mother to pay an annuity if she would maintain the 
child and keep their relation secret, was effective, because of the maintenance of the child was good 
consideration. See also Ward v Byham [1956] 1 WLR 496; Horrocks v Foray  [1976] 1 WLR 230, 
299.

153 See eg, RF DUNCAN, note 140 supra, at 394.

154 This movement is supported by the theory of “harm” the basis of which is that an act should be 
regarded as a crime only if it is harmful to individuals or society. It is of course a matter of 
disagreement among lawyers and also other scholars as to when an act is harmful. See generally D 
B r o w n ; D F a r r ie r ; D W e is b r o t , Criminal Laws, The Federation Press (Sydney, 2nd ed 1996) pp 
78-82.

155 See generally F LOVEJOY, Unsefe Sexual Practices in the Sexual Behaviours o f  Clients o f  Fem ale and  
male Sex Workers, School of Sociology (KENSINGTON NSW, 1995); DJ LAN G U M , Crossing over the 
Line: Legislating Morality and the Mann Act, The University of Chicago Press (Chicago, 1994).
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the Police Offences Act 1930 (ACT) according to which the management o f a brothel 

and also earning by prostitution were regarded as misdemeanours. Although the 

Pro stitu tio n  Act 1992 (ACT) is silent with regard to the status o f contracts involving 

prostitution, it implicitly allows prostitution as a profession. With the enactment o f the 

Human R ig hts (Sexual Conduct Act) 1994, the Australian Commonwealth also softened 

the harshness o f the Tasmanian C rim ina l Code which prohibits in te r alia private 

homosexuality.156 157 158

[6.50] Secondly, within the last two decades non-marital cohabitation has increased in 

the common law community. Family law commentators more freely included 

discussions with respect to the rights and duties o f couples in defacto relationships, 

mainly with regard to trust, matrimonial property and maintenance. This trend led 

governments to officially recognise and regulate the rights and duties o f defacto couples 

through the enactment o f legislation. The De Facto Relationships Act 1984 (NSW) and 

the De Facto Relationship Act 1991 o f the Northern Territory can be mentioned as 

examples o f statutory provisions in relation to non-marital cohabitation. Such a 

movement, which is a relatively recent phenomenon, has contributed to the 

modification o f the early common law rules concerning immorality.

156 This legislation in fact was enacted as response to the decision of the Human Rights Committee of 
the United Nations in Toonen v Australia (1994) 1 PLPR 50. It was held in this case that the 
restriction imposed on Toonen’s privacy by the Tasmanian Criminal Code was in breach of 
Australia’s responsibility under Article 17 of the International Covenant on Civil and Political Rights 
(ICCPR). On the basis of section 109 of the Constitution Act, the Human Rights (Sexual Conduct Act) 
1994 (Cth) will prevail over the Criminal Code and other legislation in Tasmania in the those areas in 
which they are in conflict with one another. See [2.35].

Section 4 (1) of the Human Rights (Sexual Conduct Act) 1994 (Cth) indicates:

“Sexual conduct involving only consenting adults acting in private is not to be 
subject, by or under any law of the commonwealth, a State or a Territory, to any 
arbitrary interference with privacy within the meaning of Article 17 of the 
International Covenant on Civil and Political Rights.”

157 Prior to the 1970s it was relatively rare for couples to live together without formally getting married. 
However, defacto relationships rapidly began to grow from that time. According to statistical surveys 
in 1971 only 0.6% o f Australian couples had been in a defacto relationship. This figure increased to 
4.7% in 1982 and to about 6% in 1986. According to a survey made in 1982, 28% of defactos had 
existed for five years and 8% for more than 10 years. See HA F i n l a y ; AJ B r a d b r o o k ; RJ B a i l e y - 

H a r r i s , Family Law, Butterworths (Sydney, 1993) at [9.01].
158

A J  CO R NBLATT, Public Employees and Private Conduct: Cohabitation and the Vagueness o f  
‘‘Im morality” (1984), 23 Journal of Family Law, p 111, at 123.
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[6.51] It appears from the recent cases and in the light o f the two above-mentioned 

reasons that the courts in common law countries, particularly Australia do not show a 

tendency to invalidate, on the grounds o f public policy, contracts which to some degree 

are involved with prostitution or non-marital cohabitation. The modem approach o f the 

common law courts with respect to prostitution and non-marital cohabitation will be 

dealt with separately below.

(i). Softening the Immorality Rules Relating to Prostitution

[6.52] The early leading common law case o f Pearce v B ro o k159 was recognised as 

completely out o f date in the recent Australian case o f Barac v F ra n e ll,160 * * In this case, 

the respondent, Heather Emma Franell started work as a receptionist in a brothel in

1992. Her duties were in te r alia making appointments for clients, receiving money, 

keeping financial records and cleaning the prostitutes’ service rooms. On 5 November 

1992, while she was walking to the rear o f the premises in order to open the door, she 

slipped on the concrete and was injured. Relying on the W orkers ’ Compensation Act 

1951 (ACT) she applied for workers’ compensation. The magistrate’s court refused to 

give her a remedy on the basis o f immorality and public policy. Dismissing her appeal, 

the Supreme Court o f ACT also held that the employment contract was immoral. 

However, relying on the Prostitution Act 1992 (ACT), the Federal Court o f the ACT 

held that neither the provisions o f existing statutes nor the rules o f public policy and 

common law prohibited the employment contract between the appellant and the 

respondent. Accordingly, the appellant was held entitled to receive compensation. 

Westpac Banking Co v Suzanne Bo w e r}61 is another recent Australian case in which 

Pearce v Bro o k was considered to be out o f date. In this case the plaintiff, Westpac 

Banking Co, lent money to the defendant under a mortgage contract with the full 

knowledge that the loan was to be used for the purpose o f conducting a brothel. Upon 

the defendant’s default on the relevant mortgage, Westpac sought a judgment for 

possession. The defendant argued that the contract was not enforceable because it was

(1866) LR 1 Ex 213.

(1994) 53 FCR 193.

Note 7 supra.

(1866) LR 1 Ex 213.
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immoral and against public policy. The Supreme Court o f the ACT found that the 

contract was not affected by illegality or immorality and, therefore, Wespac was held 

entitled to enter judgment for possession.

(ii) Fading Away of the Old Authorities Relating to Non-Marital Cohabitation163

[6.53] It seems that the old authorities regarding the ineffectiveness o f agreements 

concerning non-marital future cohabitation are out o f tune with today’ s mores. Within 

the last two decades, non-marital cohabitation has increased enormously.164 

Consequently, the contemporary common law courts are dealing with legal problems 

arising out o f a broader variety o f domestic arrangements concerning unmarried 

persons. Moreover, the issue o f illegality is less relevant, and does not appear to be 

argued in such cases.165 166 167 168

[6.54] As a result o f this trend, the applicability o f U p fill v. W right166 was questioned in 

Heglib iston Establishm ent v. Heyman, more than 66 years later. In H eg lib isto n’s  

case, Roskill LJ stated that regardless o f considering whether U p fill ’s case was wrongly 

or rightly decided, “ the facts there were a very long way away from the facts in the 

present case” . He expressed that the decision made in U p f ill’s  case did not bind that 

court.169 170 In the same way, the decision o f U p f ill’s  case was regarded by Megaw LJ as a
170matter o f historical interest and supported by suspicious authority.

See generally, AJ CO RNBLATT, note 158 supra.

164 Id, at 123.

165 J C h i t t y , Chitty on Contracts, Sweet & Maxwell (27th ed 1994) vol I, at [16-059].

166 [1911] 1 KB 506; [1911] law reports King’s Bench, 510. For a study of this case see [6.46].

167 (1977) 36 P& CR 351.

168 Heglibiston Establishment v Heyman (1977) 36 P& CR 351, at 361.

169 Ibid.
170

Heglibiston Establishment v Heyman (1977) 36 P& CR 351, at 362. In this case Megaw LJ 
declared:

“I add a few word words about Upfill v Wright [1911] 1 KB 506. As a matter 
of historical interest, the citation in the judgment of Darling J, (the same case at 
p 510) as a relevant authority in that case, of an alleged statute Edward 1, c4, is 
suspect. The reporter in that case, in a footnote, ( the same case at 511) pointed 
out that in the nineteenth year of King Edward III, in a Year Book reporting the 
cases in that year [YB 19 Ed III (1345) (ed Pike, 1906) 292] it had been said (I 
should have thought probably correctly) that the purported statute was not a
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171 172[6.55] Cooke v Head may be mentioned as another example o f such cases. In this 

case Lord Denning, on the basis o f a so called “recent development” [italic supplied] 

said:

“It is now held that, when ever two parties by their joint efforts acquire 
property to be used for their joint benefit, the courts may impose or 
impute a constructive or resulting trust. The legal owner is bound to 
hold the property on trust for them both. . . .  It applies to husband and 
wife, to engaged couples, and to man and mistress, and maybe to other 
relationships too.” 171 172 173 174

Similarly, no question was raised as to illicit cohabitation or immorality in Tanner v. 

Tanner,175 which involved non-marital cohabitation.176 Concerning the decision o f 

Tanner v. Tanner it has been stated that:

“ [I]t would seem that an agreement for an immoral consideration 
[nowadays] is to be treated as enforceable, if there be any other, lawful 
consideration to support it. This point was not expressly adverted to in 
the judgments, but it is submitted that it follows from the decision.” 177

[6.56] Contract law in Australia has been concerned with the issues o f public policy and 

immorality almost to the same extent as English law. Today ’s changes o f circumstance

sealed statute at all but had been made by the prelates themselves. That, 
however, is only a matter of historical interest.”

171 [1972] 1 WLR 518.

172 In this case the plaintiff was the defendant’s mistress. They agreed to build a bungalow for their 
cohabitation after the defendant’s wife divorced and they were able to marry. The construction of the 
bungalow was arranged and a small part of the expenses were paid for by the mistress. Nearly two 
years later, when the bungalow was about to be completed, the parties separated and the defendant 
lived alone in bungalow. The mistress commenced an action for, inter alia, a declaration indicating 
that the parties jointly owned the property. At the first trial it was held by Plowman J that the plaintiff 
had one-twelfth of the said property. In the plaintiffs appeal, it was held that the property was for 
their joint benefit and accordingly, the court apportioned one -third of the property to the plaintiff 
based on the parties’ separate contribution and the value of property at the time of their separation.

173 Cooke v H ead  [1972] 1 WLR 518, at 521 G.

174 Id, at 520 E-H; See also Tanner v Tanner[\915] 1 WLR 1346; Chandler v K erley [1978] 1 WLR 
693 C f Horrocks v Foray [1976] 1 WLR 230 ( in this case it was held that there was no contract 
between a man and his mistress, meanwhile the issue of public policy or immorality was not raised.)

175 [1975] 1 WLR 1346.

176 In Tanner v. Tanner a married man provided a house for his mistress and their twins. He 
subsequently attempted to evict the mistress. She brought an action against him, and the court held 
that the mistress’ relinquishment of a rent-controlled flat provided consideration for an implied 
contract between the parties that the mistress could live in the house.

177
JL B a r t o n , (1976) 92 Law Quarterly Review 168, at 169.
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have led the Australian common law to officially recognise and regulate defacto 

relationships. The inevitable enactment o f statutory provisions with regard to defacto 

relationships was a social necessity, because a great proportion o f people have 

deliberately decided to live together without marriage. Because o f this phenomenon 

“ there has always been strong support for the idea that such people ought to be able to 

draw up a private contractual agreement. . .  to govern any dispute which may arise as to 

property rights.” In the light o f such evolution, the idea has prevailed that “a 

cohabitation agreement must not be contrary to public policy.” Accordingly, the 

courts in this country generally give effect to the contractual arrangements o f parties 

where a non-marital future cohabitation is involved. For example in Se id le r v. 

Schallhofer, the Supreme Court o f New South Wales gave effect to an unmarried 

parties’ contract in relation to the purchase o f a property where the issue o f future

cohabitation was concerned. In this case, Hope JA said: “ In my opinion the public
182policy has changed at least to the extent to allow such an agreement to be enforced.”

In the same way it was added by Hutley JA that:

“The encouragement of de facto relationships by the State and 
Common-wealth, if occurring on a substantial scale and over a wide 
spectrum of legal relationships, requires, in my opinion, that the judicial 
condemnations of such relationships as immoral, so that they are 
unenforceable, be discarded. Whatever may be the moralists’ stand,183judges can hardly characterise what legislation encourages as morals”

There are numerous modem Australian civil cases arising from defacto relationships in
184which the issues o f m orality or illic it  cohabitation have not been raised at all. * 179 180 181 182 183 184

1/8 See [6.50],
179

HA F i n l a y  et all, Family Law, note 157 supra, at [9.87].

180 Id, at [9.88].

181 (1982), 2 NSWLR 80; See also, Allen v Snyder [1977] 2 NSWLR 685; Andrews v Parker [1973] 
QdR93.

182 Seidler v Schallhofer (1982), 2 NSWLR 80, at 90.

183 Id, at 101. Hutley JA inter alia considered provisions of following legislations: the Repatriation Act 
1920 (Cth); the Social Services Act 1947 (Cth); the D efence F o rce  Retirement and Death Benefits Act 
1973 (Cth); the H om e Deposit Assistance Act 1982 (Cth) which provide certain advantages for de
facto spouse.

184 See eg, Dwyer v Kaljo (1992) 15 Fam L R 645; [1992] DFC 95-127. In this case the appellant had 
six and half years non-marital cohabitation with the respondent who was a wealthy businessman and
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4. Under the Modern Law Rules o f Morality are Softened but not Totally Ignored

[6.57] The purposes o f the law are inter alia  to establish justice, to distinguish the 

borders o f “ right” and “wrong” , and to lead the society towards well-being, welfare 

and righteousness. It is also clear that the law’s purpose is not to encourage 

immorality m the society. In both private and international law, wherever the term 

“law ” is concerned, the terms o f “ logic” , “righteousness” , “justice” and “common 

sense” or “public policy”  are involved. It is hard to believe that all the above- 

mentioned purposes will be achieved without some involvement o f morality. It is 

also not accepted that “a grossly immoral rule emanating from the sovereign is truly a 

law.” Today even positivist jurists have never denied morality. Rather, they have 

recognised that law is rooted in morality.

[6.58] To some extent it seems that agreements relating to prostitution or fornication, 

even under today’s change o f attitude, are still regarded as illegal. In New South Wales 

prostitution is currently regulated by the Summary Offences Act 1988. Under this Act 

living o ff the earnings o f prostitution is still a crime.* 185 186 187 188 189 190 Similarly, under section 17 o f

25 years older than her. In 1985 she left the house and commenced an action for a property 
adjustment. The action was based on her contribution to the respondent’s welfare. In the first trial 
she obtained an order for $50,000 from which she appealed. Allowing the appeal, the Court of Appeal 
gave the appellant a substituted order for payment of $400,000. In contrast to the early common law 
precedents, in this case the courts did not acquaint themselves with the issue of immorality or illicit 
cohabitation.

185 See generally, RG W RIG H T, “Relation Between International Law and Morality” (1991) 67 Notre 
Dame LR 335 (who extends the necessity of morals in the structure of international law).

186 See H a s k e l l  P e u l  G , “Teaching of Moral Analysis in Law School” (1991) 66 Notre D am e LR 1025, 
at 1026.

187
See generally, JM FlNNlS, “Law, Morality, and “Sexual Orientation” (1994) 69 Notre Dame LR 1049 

( F in n is  implicitly emphasises the strong relation between law and morality; He points out that despite 
decriminalisation of private adult homosexual conduct by the English Sexual Offences Act 1967 both 
the Parliament (1988) and the Court of Appeal (1990) prohibited public soliciting of homosexuality 
and doing anything to “intentionally promote homosexuality” .)

188 PG Haskell, “Teaching of Moral Analysis in Law School” (1991) 66 Notre Dam e LR 1025, at 1028.

189 See eg, HOLM ES, “The Path of the Law” (1897) 10 Harv LR 457 459; See also generally H  H AR T , 

Law, Liberty and Morality, (1963).
190 See s 15 of the said Act punishing such a crime with 10 penalty units or imprisonment for one year. 

Section 20 of this act sanctions punishment for “each of the persons taking part in an act of prostitution 
in, or within view from a school, church, hospital or public place; or within view from a dwelling” .
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this Act, the owner, occupier, manager or assistant manager o f premises will be 

punished by 12 months imprisonment or a maximum o f 50 penalty units i f  the premises 

are held out to be used for the purpose o f prostitution.191 192 193 In the recent case o f Rahme, 

T, The Court o f Criminal Appeal (NSW) held that keeping a brothel was against the 

law o f New South Wales. It was also declared by McHugh JA in Sibuse Pty Ltd  v 

Shaw194 that “the common law misdemeanour o f ‘keeping a common bawdy house or 

brothel’ still existed and was not displaced by the Pro stitu tio n  Act 1979 or other 

legislation” . Similarly, in the United States, the Supreme Court o f California held in 

1976 that a contract to provide meretricious sexual services would undoubtedly be 

regarded as contrary to public policy and “this is as fa r as law goes” concerning the 

issue.195 The position o f Parliament and the Court o f Appeal in England may be 

considered as another example. In England, after the decriminalisation o f private 

homosexual conduct via the Sexual Offences Act 1967 (UK), it was reaffirmed in 1973 

by the House o f Lords that a jury may lawfully convict individuals for publishing or 

advertising their availability for (non-commercial) private homosexual acts on a charge 

o f conspiring to corrupt public morals.196 This decision was reaffirmed by the Court o f 

Appeal in 1977, 1981, and 1990.197 In the same way, the English Parliament in 1988 

expressly prohibited the local government in England from intentionally promoting 

homosexuality or publishing material with the intention o f promoting homosexuality.198

191 Including massage, suna photography etc. See also s 7 of the Prostitution Act 1979 (NSW).

192 (1994) 70 A Crim R 357.

193 As it is indicated in this case, T Rahme, at first instance, was fined $ 10,000 upon being convicted of 
the common law misdemeanour of keeping a brothel. In an appeal he argued inter alia that keeping a 
brothel was no longer a known offence in the eyes of the law. The Court of Criminal Appeal of New 
South Wales rejected this argument and dismissed the appeal.

194 (1988) 13 NSWLR 98.

195 M arvine v Marvine (1976) 18 Cal 3d 660; 134 Cal Rptr 815 [italics supplied].

196 Knuller Ltd v D irector o f  Public Prosecutions, [1973] AC 435.
197 JM FINNIS, note 187 supra, at 1050 relying on following cases: Regina v Goddard, 92 Crim App R 

185 (1990); Regina v Gray 1A Crim App R 324 (1981); Regina v Ford, 66 Crim App R 46 (1977)

198 See the Local Government Act 1986 (UK) ch 10, s 2A inserted by the Local Government Act 1988 
(UK), ch 9, s 28.

Section 2 A (1) of the said Act says:

“Local Authority shall not
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[6.59] Nonetheless, despite all the above-mentioned examples, it seems that currently, 

in common law countries, the relevant statutory provisions relating to immorality are 

gradually losing their sanctions or more than likely are subject to reformation in the 

near future.199 The current statutes are, in practice, unable to control the trend toward 

sexual freedom in a society wiiose westernised culture eagerly demands freedom for 

sexual activities which in practice are governed by “an informal system o f 

regulation” .200 Therefore, it cannot be predicted as to whether or not even the current 

statutes will remain intact in the near future.

IV. GENERAL CONCLUSION AND COMPARISON

[6.60] Under the three legal systems, those imperative rules which are necessary for the 

public interest and community welfare are not limited to the provisions formally 

adopted by the legislature or the Law-Giver. Rather, such rules include those binding 

but unwritten principles which, for the time being, every nation as a whole has adopted 

in the light o f historical, social and religious values. The question o f exceptions to the 

theory o f freedom o f contract will arise when a contract is invalidated for its 

contradiction with either written or unwritten provisions o f the law which are related to

(a) Intentionally promote homosexuality or publish material with the intention 
of promoting homosexuality.

(b) promote the teaching in any maintained school of the acceptability of 
homosexuality as a pretended family relationship.”

For a study of the attempt made in New South Wales for the decriminalisation of prostitution see D 
B rown & others, Criminal Law, note 154 supra, at [8.9.3].

200 See Sibuse Pty Ltd v Shaw (1988) 13 NSWLR 98, at 113-14, per Priestley JA who declared:

“ [S]tate Parliament seems to be the institution in New South Wales which both 
has the responsibility and is best fitted to deal with the subject of prostitution 
about which there seem to be many differences and shades of opinion in the 
community. I say this on the basis that it seems to be accepted that prostitution 
in some form or other will always exist in a modem community of the size of 
that in New South Wales” .

Priestley JA then added:

“It would seem that there is an informal system of regulation . . . .  [I] f  there is to 
be a system of supervision of prostitution it is better to be open than to be covert 
and that the State would be better served by a full scheme of legislation rather 
than the half measure presently in force”
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the public interest. In such a case, the advantage to individuals (parties) who are 

satisfied by the observation o f freedom o f contract is in conflict with the advantage and 

interest o f the society. If, as a result o f a conflict between these two advantages, the 

relevant contract is struck down, the preservation o f the public interest takes precedence 

over the advantage to individuals. In such a case, the contract is set aside on the 

grounds o f public policy.

[6.61] Under the three legal systems, the consensual agreements o f individuals may be 

set aside i f  they are in contradiction to the public interest o f the community. Those 

moderate Islamic schools o f jurisprudence which support the theory o f freedom o f 

contract specify that a contract can be invalidated i f  it is either prohibited by the Sh a ri ‘a 

or is im m oral or contrary to the interests o f the community. In this way, Islamic 

jurisprudence, in practice, adopts considerations o f public policy and m orality over the 

contractual liberty o f individuals. This doctrine is referred to in Islamic jurisprudence as 

“maslahcC', “al-m asdlih al-m ursalaK\ “al-khayr a l- ‘ammT or “ ‘umum a l-na fn’ all o f 

which similarly mean “what is the best for public” or “ the interest o f public” .

[6.62] Although the examples and applicabilities o f public policy and immorality are to 

some extent different under the current common law and Islamic jurisprudence, the 

foundations and principles o f public policy under these two legal systems are almost the 

same. The early common law case o f Pearce v Bro o k sets forth a principle which is 

almost the same as the Islamic principle o f “ I ‘anat ‘Ala a l-Ith m ' (contribution to 

wickedness) which is based on the Qur’anic text203 and a hadith.204 On the basis o f this 

common principle, both o f these two legal systems may set a contract aside on the 

grounds o f public policy i f  either its formation or performance leads to a “contribution 

o f ille g a lity  or wickedness” or it is injurious to the public interest o f the community. 

Apart from the similarity o f the foundations and principles o f public policy and morality

See I b n  Q a y y i m  A L -JA W Z IYYA  (d  751/1350-1), I ‘lam al-Muwaqqi'in, vol I, p 299. See also S 
M a h m a s a n i , A l-D a'a ’im al-Kkuluqiyya li al-Qawanin a l-Shar‘iyya, (Beirut, 1979: Dar al-‘Ilm lil al- 
Malayyin) p 500.

(1866) LR 1 Ex (Law Reports, Exchequer) 213; 4 Hurlstone & Coltman’s Reports (1866), 358 

See Q u r’an (V: 2) not 9 supra.

See note 13 supra.
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under early common law and Islamic jurisprudence, the examples o f contracts involving 

sexual immorality were also, to a great extent, similar under these two legal systems. It 

can easily be acknowledged by Islamic scholars that i f  the early common law case o f 

Pearce v Bro o k was referred to an Islamic court headed by a jurist, the reasoning 

and ultimate judgment would have been the same. Such a phenomenon seems to be 

rooted in the dominance and influence o f the Church over the early English courts. At 

that time the Church promoted the principle o f Christianity which has much in common 

with the Islamic provisions, as both o f them are based on religious principles.

[6.63] The principles o f public policy which are capable o f restricting the contractual

liberty o f individuals are in a constant state o f flux. Such an evolution is not as 

perceptible under Islamic jurisprudence because under this legal system the principles o f 

public interest (maslaha) are mainly inspired by the stable principles o f the Book and 

the Traditions. The flexible nature o f public policy and morality in the common law led 

this legal system to remain aloof from Islamic jurisprudence and Iranian law regarding 

its criteria for the recognition o f immorality, particularly during the last two or three 

decades. This trend, especially with regard to sexual immorality and non-marital 

cohabitation, has changed public policy in all common law countries, including 

Australia, through recent judicial and legislative systems.

[6.64] The doctrine o f public policy is open-textured, vague and unsatisfactory because 

it is partly based on unwritten principles adopted by the whole community. When a 

contract is set aside on the grounds o f public policy, the public interest takes precedence 

over the interests and the intentions o f the parties. The application o f public policy as a 

restriction on freedom o f contract will become more controversial when it comes face to 

face with the conflict between the two different schools o f thought, one o f which prefers 

the sovereignty o f the individual over the sovereignty o f society and the other one which

(1866) LR 1 Ex (Law Reports, Exchequer) 213; 4 Hurlstone & Coltman’s Reports (1866), 358

See note 170 supra. See also Barac v Franell (1994) 53 FCR 193 and Westpac Banking Co v 
Suzanne Bower, note 7 supra.

See eg, the Prostitution Act 1992 (ACT).
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208believes just the opposite. On the basis o f all these factors public policy has been 

referred to as “ a very unruly horse”* 209 which can be “very unstable and dangerous” .210 

Freedom o f contract will be in danger if  the courts are able to extend the heads o f public 

policy and more freely invalidate contracts on this ground i f  the contract contradicts the 

vague and unwritten rules. It is true that public policy is as unstable as an unruly horse, 

but it should be bom in mind that this doctrine is surely an exception to the freedom o f 

contract. Therefore, the courts should rely on public policy, but as Lord Denning 

pointed out, they should attempt to control this unruly horse. It seems to be the 

dominant opinion under the three legal systems that the courts are not allowed to 

investigate any possible immoral, unspecified motive o f the parties. It is also preferred 

under all three legal systems, that the court should be slow to invalidate the contracts o f 

individuals on the grounds o f public policy.

o

4<)4<>4<>+o4<>+<>+<H

ZU8 See [6.09],

209 Richardson v Mellish (1824) 2 Bing 229, at 252, per Burrough J.
9 10 See Jans on v. Driefontein Consolidated Mines Ltd [ 1902] AC 484, at 507, per Lord Lindley.

See note 76 supra.211
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I. INTRODUCTION

[7.01] This chapter is generally concerned with obstacles to contractual liberty when 

the law disallows only a part o f a contract. The law’s restriction on the admissibility o f 

contractual clauses may be based on three reasons.

First, a contractual term can be set aside because it is either unfair and unconscionable 

or it is concerned with issues o f illegality, public policy and morality.

Second, the law may refuse to give effect to contractual clauses because o f the nature 

and the character o f the clause even though its formation or performance is not 

concerned with the issues o f unfairness, illegality, public policy or morality. The 

restrictions which Islamic jurisprudence imposes over the admissibility o f a “condition 

precedent” (Al-Shurut al-Ta Tiqiyya) and ultimately, a “conditional contract” whose 

formation is subject to such a condition is an example o f this category.

The third category includes those clauses which are excluded by the law only because o f 

the form in which they are attached to the contract. This class o f clauses, unlike the first 

two categories, can be effective i f  they are appropriately incorporated in the contract. 

Such limitations are imposed on the basis that the law’s restrictive provisions in place in 

order to give the relevant contract the highest degree o f predictability, stability and 

proof.1 2 For example, it can be said that the common law to some extent erodes the real 

intention o f the parties when in the light o f the objective theory coupled with p aro l 

evidence ru le3 it refuses to give effect to a pre-contractual assurance which is in fact 

intended (but not incorporated to the contract documents). Similarly, on the same basis 

a term printed on the face o f the contract’s documents may be given effect despite the 

fact that it has not been bargained for, or in the other words, it has not been accurately 

brought to the attention o f the relevant party. However, the modem common law has 

shown a tendency to modify the harshness o f the p aro l evidence mle and also the

1 J B eatson , D Friedmann, Good Faith and Fault in Contract Law, Clarendon Press (Oxford, 1995) p
10.

2 See [1.21], [7.36].

3 See [1.20].
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objective theory o f contract. This position to some extent led to the enhancement o f 

freedom o f contract and a preference for the real consensual agreement o f the parties. 

Such a tendency can clearly be understood from the speech o f Lord Denning in Sp urling  

(J) Ltd  v Bradshaw4 which has been applied in more recent cases.5 His Lordship 

pointed out that some contractual clauses “ [w]ould need to be printed in red ink on the 

face o f the document with a red hand pointing to it before the notice could be held to be 

sufficient.”6 In addition, this trend toward rendering the limitations on freedom o f 

contract in particular circumstances despite the parol evidence rule, has seen effect 

given to a collateral contract and further, the rectification o f a contract by officially 

incorporating a stipulated term in the contract’s document.7 On the other hand Shi‘a 

jurisprudence has remained almost intact in its rejection o f pre-contractual assurances.

A  part o f this chapter is allocated to the comparative examination o f “collateral 

contracts” and “agreements to make a contract” under the three legal systems as 

applications o f pre-contractual clauses .

[7.02] The chapter concentrates on an examination o f those contractual clauses which 

are not allowed by Islamic (Shi‘a) jurisprudence and Iranian law due to the control 

exerted on the contractual relations o f individuals and the resulting restrictions on the 

theory o f freedom o f contract. The chapter is also concerned with an examination o f 

similar approaches under the common law.

[7.03] As was seen in chapter four, although modem Islamic jurisprudence recognises 

the theory o f freedom o f contract, it is reluctant to give effect to certain types o f 

contractual conditions (shurut) primarily in nominate contracts.9 As a result o f this 

reluctance, Shi‘a jurisprudence, and Iranian law, generally do not give effect to the 

following contractual clauses:

4

5

6

7

8 

9

[1956] 1 WLR461.

See Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433. 

[1956] 1 WLR 461, at 466.

See [7.35], [7.40].

See generally [7.16].

See [4.11]-[4.16].
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(1) A  condition whose performance is impracticable;
(2) A  condition which provides no benefit or advantage to any party;
(1) An uncertain condition which creates uncertainty with respect to the entire contract;
(1) A  condition which is illegal or against public policy;
(5) A  condition which is contrary to the main effects o f a nominate contract (clauses 

contrary to the muqtada o f contracts);
(5) A  condition precedent (al-Shart a l-Ta  ‘liq iyya  );
(7) A  preliminary condition (<al-Shart al-Ibtida ’iyya ).

Some o f these clauses may be severed from the relevant contract, but others negate the 

entire contract.10

[7.04] This thesis does not examine those contractual clauses mentioned in (1), (2) and

(3) because their invalidity is not a result o f restrictions on freedom o f contract but 

because they are inherently incapable o f binding the parties. Rather, this thesis is 

concerned with the contractual clauses mentioned in (4), (5), (6) and (7) which are not 

allowed in Islamic jurisprudence and Iranian law as they tend to control either the 

contractual relations o f individuals, or they impose exceptions to the freedom o f 

contract. Illegal stipulations, agreements contrary to public policy and also clauses 

contrary to the main effects o f nominate contracts {muqtada) are respectively discussed 

in chapters five, six and eight. Therefore, this chapter deals only with an examination o f 

conditions precedent and pre-contractual clauses (preliminary conditions) and some o f 

their applications under Islamic jurisprudence and Iranian law as well as a similar 

approach under the common law. Such an examination will be preceded by a brief 

study o f the concept o f the word “shart” (condition) and also the jurists’ points o f view 

with regard to the nature and the position o f contractual clauses in contracts. Such a 

study helps one to understand the reasons why Islamic jurisprudence, even after the 

recognition o f the theory o f freedom o f contract, is still to some extent reluctant to 

freely give effect to certain types o f contractual clauses. Such a study also helps to 

determine the reason why Islamic jurisprudence looks at these contractual clauses as 

external to nominate contracts. In addition, the chapter also deals with similar matters 

under the common law.

u For a comparative study of the doctrine of severance, see chapter 9.
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[7.05] The early Shi‘a jurists unanimously rejected conditions precedent in general 

terms and, therefore, did not give effect to any contract, the formation or the 

performance o f which was, subject to a condition precedent.11 Although the unanimous 

opinion o f the early jurists was not criticised by the later jurists, they do show a 

tendency to give effect only to those conditional contracts where the performance or 

effect (and not their formation) is subject to a condition precedent. However, it is 

unanimous among contemporary Iranian scholars that a conditional contract is, as a rule, 

regarded as valid unless its invalidity is specified by law. The common law is more 

liberal in its recognition o f conditions precedent. Therefore, under this legal system, the 

formation, effect or performance o f a contract may be subject to such a condition. In 

order to present an intelligible comparison o f conditions precedent, the chapter will 

examine the following applications o f this condition under all three legal systems: 

“conditional contract in general” , “ contracts subject to a condition” and “agreements 

subject to contract” .

In order to examine the evolution o f the issues under the common law the chapter has 

used both early and modem cases from this legal system.

[7.06] The chapter finally concludes with a general comparative analysis o f the position 

taken by each o f the three legal systems with regard to the application o f conditions 

precedent and pre-contractual terms in the light o f freedom o f contract. * 12 13

"  See [7.10],
12 See note 34 infra.

13 See [7.28].
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II. ISLAMIC AND IRANIAN LAW

A. General

1. Concept of Shart (Condition)

[7.07] In contrast to the modem common law which in a technical sense refers to a 

“ condition” as a contractual term which constitutes an essential part o f consideration,14 

in Islamic jurisprudence and the Iranian law o f contract, the Arabic word “sha rt” 15 

(condition) has been used in two senses. Firstly, as undertakings o f the contracting 

parties v is a v is one another.16 17 In this sense, the word “shart” may also refer to the 

subject matter o f a stipulation. Secondly, it denotes a prerequisite for the validity and 

effect o f a transaction. Such a prerequisite may be established in the form o f a condition 

precedent either by the law18 or by mutual agreement o f the contracting parties.19

For a study of other meaning of the word condition under the common law see [7.25].

15 “Shart” has different concepts in philosophy, logic science and the Islamic law of contract. In logic 
“shart” is defined as: “to bind others or to be bound in some covenant” . See I b n  M a n z u r , Lis an al- 
‘Arab, vol 7, (Beirut, 1408 AH: Dar al-Ihya’ al-Turath al-‘Arabi) vol VII, p 82; Qamus Arabic 

Encyclopedia, (cited by: M A n s a r I, Makasib p275). This word is also used as a noun and, refers to 
the subject matter of the parties’ obligation within a contract. See. K H A L IL  Ja r , Farhang-i Larus 
(Arabic dictionary) Persian transl. S e y e d  H a m i d  T a b ib IA n  (1365AH) Vol, II, P 1260. “Shart” as a 
noun is also used to denote a required but insufficient element for bringing some specific thing into 
existence. In other words its absence leads to the lack of a particular thing, while its existence does not 
necessarily cause the contract to come into existence. See SA KHUNSARI, Ja m i‘ al-Madarik f i  Sharh 
al-Mukhtasar al-Nafi‘ (2nd ed 1364 AH) p 201; JlLAN I (M lR Z A  Q U M M I), Ghana ’im al-Ayydm: 
Risalat al-Shart al-Dimn a l- ‘Aqd, p 730; MM N A R A Q I, Mashdriq al-Ahkam, P 59; MJ Ja ‘ FARI 

L a n g r u d i , Da 'iratM a ‘arifH uquqi [Legal Encyclopedia] (Tehran, 1363 AH) p 380.

See MH KAshif AL=GHITA‘, Tahrir al-Majallah, vol I, p 52.

17 See SA ^HyNSARl^liote 15 supra, P 202.
18 For example, a gift contract will become effective if its subject matter is handed over (delivered). In 

such a case, delivery of the subject matter is in fact a condition precedent sanctioned by the Shari ‘a for 
the validity of gift contract (for a similar concept see Article 789 of the CCI, which indicates: “a gift 
contract will be effectively entered into only by acceptance of the donee and his seizure of the g ift.. .”

19 Where A promises B to sell him his horse subject to the occurrence of a particular event within a 
specific period and B accepts this offer, the occurrence of such an event as a condition precedent is a 
prerequisite for the effect of A ’s promise. Article 189 of the CCI says: “An unconditional contract is 
one whose effect is not, according to the parties’ intention, contingent upon some other matter, 
otherwise it is conditional.”
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2. Position  o f  a C ontractual C ondition  W ithin  a C ontract
[7.08] Concerning this issue, two different opinions have been propounded by the 

Sunni and the Shi‘a jurists as explained below.

Some Shi‘a jurists argue that when a condition is stipulated in a nominate 

contract, it is in return for a portion o f the consideration that the beneficiary pays to 

the other party. This group o f jurists argues that in a contract for sale, the seller 

conveys the title o f the object to the buyer in return for the price, and also for the 

advantage given by the condition. It has been argued that according to this point o f 

view, a contractual condition is regarded as an encumbrance on the contract so that, 

without its fulfilment, the main contract will not be regarded as having been 

completely fulfilled. This is so, regardless o f whether the clause is in favour o f 

either o f the contracting parties, or a third party. This opinion, which is compatible * 21 22

For example, when S transfers the title of his horse, whose value is $800, to B in return for $600, 
subject to a condition that B should repair his car, then this condition is stipulated to be in return for 
$200 of the total price. See eg, Taba tab a ’i, SEYED ‘A li, Riyad al-Masd ’il (Shark al-Kabir) p 438; 
M A N araq I, ‘Awd ’id al-Ayydm, p 44; JlLANl (MiRZA Qummi), Ghana ’im al-Ayydm, p 731.

21 Sanglaji. M uham m ad , Uqud {Contracts), p i l l .
22 Condition in favour of contracting and third parties:

No comprehensive rules have been laid down in Islamic jurisprudence regarding a contractual 
condition in favour of a third party. ( SE Rayner ,, The Theory of Contract in Islamic law, Graham & 
Trotman (London, first ed 1991) p 360; N Katu ziyan , N, Qawa'id ‘Umumi Qarardadha [General 
Principles of Contracts] (Tehran, 1368/1989: Behnashr) vol III, pp 365-402. Such a condition can be 
traced back to Islamic jurisprudence particularly in relation to sale contracts. For example, Islamic 
jurisprudence has recognised a condition by the seller in a contract for sale of a slave that the buyer 
must emancipate the slave within a specific period of time. Another example is a clause in a contract 
of sale on the basis of which the buyer should pay the price to one of the seller's creditors. Such a 
condition is regarded as valid in all Islamic schools of law even in the Hanafi school which is 
inflexible in its recognition of valid contractual conditions. IBN Ta y m iy y a  (d 728/1328), Fatawa, vol 
III, pp 327-48; IBN AL-HAMMAM (d861/1457), Fath al-Qadlr: Sharh al-Hiddya, vol V, p 215; 
SANHURl, Masadir al-Haqq Fi al-Fiqh al-Islami, (Cairo, 1954-9) vol V, p 644.

In the jurisprudence of the Hanbali and the Maliki schools, a condition in a sale contract on the basis 
of which the buyer is to endow the object of the sale in favour of a certain group of people, has also 
been affirmed. IBN Rushd, Biddy at al-Mujtahid wa Nihayat al-Muqtasid, vol III, pp 175-6.

In the modem Shi‘a school, which more liberally gives effect to contractual conditions, there is no 
explicit restriction concerning conditions in favour of third parties. Furthermore, a number of 
examples of conditions in favour of third parties can be found in the early jurisprudence of this school.

There are two opinions regarding the effect of a condition in favour of a third party. Most of the early 
jurists believe that such a stipulation creates a legal right for the third party to directly require the 
obligee of the main contract to perform a condition. According to this opinion, the created right for a 
third party cannot be waived by the concerned contracting party. ‘A llam ah  H illi, Tadkkirat al- 
Fuqaha ’, vol I, Kitab al-Bay‘ (book of sale); ‘AMILI, M uham m ad  JAWAD a l -M usaw i, Miftah al-
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with the theory o f freedom o f contract, is similar to the position taken by the 

common law with regard to contractual clauses.

Another group o f Shi‘a jurists believes that although a contractual condition is strictly 

related to the main nominate contract (as a subsidiary is related to its principal), and 

affects the decision o f the parties to conclude the contract, nevertheless, it is not in 

return for a part o f the requisite consideration. Consequently, fulfilment o f a condition 

in a sale-contract is not in return for a portion o f the agreed price because the main 

purpose o f the two contracting parties is the conveyance o f the goods in return for the 

price. Nonetheless, advocates o f this idea propound that a contract can be invalidated if  

it loses one o f its essential elements as a result o f the invalidity o f a contractual 

condition.23

Each o f these two arguments sanction different remedies for breach o f a contractual 

clause. On the basis o f the former argument, any breach o f a contractual condition 

enables the beneficiary party to recover a portion o f the given consideration equal to the 

value o f the violated condition. However, on the basis o f the latter argument, the breach 

o f a contractual condition gives the aggrieved beneficiary party an option to repudiate 

the contract, or affirm it in the same state, without being entitled to recover any damages * 209

KaramaF^ATV , pp 739-740; F a k h r  AL-M UH AQ Q IQ IN  (A L -H i l l i )  Idhah al-Fawa’id, vol I, p 514; 
‘ A m i l i  M J R KJ (M fiH A Q Q lQ  T h a n i ) ,  JamV al-Maqdsid, vol I, p262. Some Shi’a jurists believe that 
while such a condition enables the third party to take advantage of it, it does not prevent the 
beneficiary party from waiving the condition.22 M Ansari, Makasib, p 286; MH N a ’ i n i , Munyat al- 
Talib, ed K h u n s A r i , S h e ik h  M u s a , vol II, p 142; SMH N a j a f i , Jawahir al-Kalam, vol XXXII, p
209. Despite all the above mentioned cases, which can be regarded as an implicit recognition of the 
validity of a stipulation in favour of third parties, in Islamic jurisprudence it has been asserted by some 
of the contemporary authors that the validity of such conditions has not generally been recognised in 
Islamic jurisprudence. SANHURI, Masadir al-Haqq Fi al-Fiqh al-Islami, vol V, p 16; CH EH ATA, 

C h a f i k , Al-Nazariyyat al-‘Amma li al-Iltizamat fi al-Shari'a al-Islamiyya, p 156; S M a h m a s A n i , al- 
Nazariyyat al- ‘Ammah, vol II, p 639ff; See also, AI M u h a m e d , “Stipulation for the Benefit of Third 
Parties in Islamic Law of Contract” (1980) 9 Journal of Islamic and Comparative Law 7, at 7.

Although the CCI lacks any explicit rule concerning conditions in favour of third parties, such 
conditions have been prescribed in some cases in this legal system. See eg, Articles: 231, 196, 768

The validity of contractual conditions in favour of third parties is almost unanimously acknowledged 
by Iranian scholars. See eg, S H IMAMI, Huquq Madam [Civil Law], vol I, p 256; S H SafA’1, 
Daorah Moqadamati Huquq Madani [Civil Law, Preliminaries] vol II, pp 191, 193.

Ja ‘ f a r i  LANGRUDI, MJ, Huquq Ta ‘ahodat [Law of Obligation] (Tehran, 1363/1984: Tehran University 
Press) p71.
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in return for the violated condition.24 Such an option is subject to criticism because it 

allows contracts to become unstable, particularly when the violated condition is trivial 

and non-essential.

B. “A L -S H U R U T A L -T A  ‘L IQ IY Y A  ”  (CONDITIONS PRECEDENT)

[7.09] A l-sh a rt a l-ta liq iyya  (conditions precedent) is a condition to which the 

formation or performance o f a contract is subject. The early Shi‘a jurists did not in 

general allow conditions precedent. However, some later jurists o f this school o f 

thought refrained only from giving effect to those conditions precedent on which the 

formation o f a contract depended.

Some o f the applications o f a condition precedent under Shi‘a jurisprudence and Iranian 

law will be examined below.

1. Conditional Contracts in General

(i). U nder Shi*a Jurisprudence
a. G eneral R ule
[7.10] According to the unanimous opinion o f the early Shi‘a jurists, a valid contract, as

a rule, is required to be definite.25 This group o f jurists generally believes that a 

conditional contract (a l- ‘aqd a l-m u 'allaq) whose formation or performance is dependent 

on a condition precedent is void. The basis for this view appears to be the prohibition 

in Islamic Law o f any aleatory or uncertain contracts (G harari) under which one or

both parties would not be sure o f the result and the future o f the relevant contract.

They have argued that subjecting a contract to a condition is irreconcilable with a proper 

intention to create legal relations because i f  the parties had really intended to create a

See eg, M A n s a r i , Makasib, p 288; MH M u s a w I (B u j n u r d i ),  Al-Qawa ‘id al-Fiqhiyya, vol IV, p 
195; R K h o m e in i , Kitab a l-Bay‘, vol V, pp 243 - 245; M a m a q a n i , A l l a m a h , M anahij al-Muttaqin, 
p 233.

See eg, NAJAFI, Jawahir al-Kalam, Kitab al-Vikalah (Book of Agency) p 560.

Ibid.

For a study of Gharari contract see [3.24].
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binding contract, they would enter into a definite and unconditional contract.28 29 The 

early jurists also argued that a property cannot be conveyed except by the consent o f the 

owner, and there is no consent where there is no definite decision. In rejecting those 

contracts where the effects are subject to a condition precedent, jurists have argued that 

logically, the cause and effect are always correlative. Thus, it is impossible for a 

contract (cause) to exist when its effect is subject to a contingent condition, the 

achievement o f which is uncertain.30 31 32

Although this unanimous opinion has remained immune from any rejection or criticism 

by moderate jurists, they have, in exceptional cases, given effect to some conditional 

contracts. These exceptional cases are examined below.

b. E xceptional Cases
[7.11] From the viewpoint o f some contemporary Shi‘a jurists, a conditional contract 

can be effective in three exceptional cases. Such a contract will be effective i f  it is: 

firstly, subject to a condition which undoubtedly exists; secondly, it is subject to a 

condition which is in fact a requirement o f the contract, such as arrangement o f the 

preliminaries; and thirdly, i f  the effect but not the formation o f a contract is subject to 

a condition. To support this opinion, this same group o f jurists argues that in such a 

case the contract is effective because the parties’ intentions to create legal relations 

(inshd *) is definite and unconditional, and only its coming into effect (munsha 'j, or its 

performance, is subject to a condition precedent. For example, i f  someone lends (in 

definite manner) his property to the promisee and undertakes to hand it over i f  it is 

returned by the person to whom it was previously lent; or, i f  one party conveys in a

See N a j a f i , note 25 supra.
29 „ A

M ANSARI, Makasib, p 99.

30 See NAJAFI, note 25 supra.
31 The example is that of someone who undertakes to sell his particular property for a certain price if the 

other party agrees to buy it.

32 See eg, SM H a k i m , Nahj al-Fuqahah: Sharh al- Makasib, vol I, pp 108-9. Lengthy polemic 
discussions have been undertaken regarding the difference between the cases where formation of a 
contract is subject to a condition precedent {ta'liq ft al-inshda) and those cases in which the 
performance or the result of a contract is subject to a condition precedent (ta ‘liq ft al-munsha). See eg, 
M A n s a r i , Makasib, p 100; SMK T a b a t a b a ’ i Y a z d i , Hashiya ‘Ala al-Makasib, vol I, pp 198-9.
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definite manner his certain property to another, but stipulates that the contract will come 

into effect i f  his son comes back from a journey. In the latter case the contract is 

treated as effective because the covenantee unconditionally undertakes to be bound to 

the subject-matter o f the related contract, but its coming into effect or its performance is 

subject to a condition.

(ii). Under the CCI
[7.12] Although conditional marriage and also conditional guarantee contracts have 

been specifically regarded as void under Articles 699 and 1068 o f the CCI, this Code 

has remained silent with regard to the general validity or invalidity o f conditional 

0mu'allaq) contracts. Despite the position o f the Shi‘a jurists and the silence o f the 

Civil Code, there is almost no disagreement among Iranian scholars that a contract 

whose formation or performance is subject to a condition is, as a rule, valid, unless it is 

expressed otherwise in the law. These scholars have supported their views by resorting 

to the doctrine o f autonomy o f the w ill, and also the doctrine o ffreedom o f contract.34

(iii). A nalysis
[7.13] For the following reasons, the opinion o f those Shi‘a jurists who do not give 

effect to a conditional contract, in general terms, is subject to criticism: Firstly, it is not 

a valid argument that generally there is no intention to create legal relations in 

conditional contracts, because the parties intend to make the formation or performance 

o f the contract subject to a particular condition. Secondly, a conditional contract will be 

regarded as valid on the basis o f Article 10 o f the Civil Code which is the main 

foundation o f the theory o f freedom o f contract. Thirdly, i f  definitiveness is required 

for the validity o f a contract, then it should have been mentioned in the list o f general 

prerequisites for a valid contract under Article 190 o f the CCI. Fourthly, the CCI, under

M Ansari, Makasib, p i00.

S H IM AM I, Huquq Madani [Civil Law], vol I, p 167; MJ Ja ‘ FARI LANG RU D I, Ta‘thir Iradah Dar 
Huquq Madani [The Effect of Intention in Civil Law], (Tehran, 1340/1961) at [119]; SH S A F A ’ i, 

SEYED H., Daorah Moqadamati Huquq Madani [Civil Law, Preliminaries], (Tehran, 1351/1972: 
Mu‘assisat ‘Ali Hisab-dari) vol II, p 28; N  K a t u z i y a n , Qawa‘id ‘Umumi Qarardadha [General 
Principles of Contracts] (Tehran, 1364/1986: Behnashr; 2nd ed 1372/1993: Mudaris) vol I, pp 53-61; 
But see M BURUJIRDI A b d u h , Huquq Madani [C iv i l  Law] (Tehran, 1329/1950) pp 164-5.
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Article 723, has expressly declared as valid a contract subject to a condition. This 

Article declares:

“Someone may undertake within a contract to pay a third party’s debt 
subject to a condition. In such a case, being subject to a condition does 
not invalidate the undertaking, for example, if someone undertakes to 
pay a debtor’s debt subject to the debtor’s failure to pay the debt.”

[7.14] However, a conditional contract may be regarded as void on the grounds o f 

uncertainty and vagueness if  it is subject to the desire o f one contracting party, or it is 

subject to a condition precedent which is impracticable. Similarly, a conditional 

contract will be void on the grounds o f illegality i f  it is subject to an act which is illegal,
35immoral or against public policy.

2. Agreements Subject to Contract
[7.15] Islamic jurisprudence is not as explicit concerning a “ contract subject to 

contract” as is the common law. Nevertheless, as mentioned earlier, some later Shi‘a 

jurists have, in exceptional cases, recognised as effective a contract which is subject to 

the arrangement o f certain required preliminaries (or formalities) . Since the execution 

o f contract documents may be regarded as preliminary to the contract, it is inferred that, 

similar to the common law, in modem Shi‘a jurisprudence, an “agreement subject to the 

execution o f formal documents” will become operative i f  all the stipulated formalities 

are fulfilled. However, in such cases, the contract will immediately, and before the 

execution o f the contract document, come into effect i f  the execution o f the contract 

document is proved to have been not a condition precedent but merely an obligation 

arising out o f the contract.

C. A L -S H U R U T A L - lB T ID A ’iYY A  (PRELIMINARY CONDITION)

[7.16] A l-shu rut a l-ib tid a ’iyya (preliminary conditions) refers to either an ex gratia  

independent promise or a contractual term which is agreed upon in the course o f 

negotiation as part o f the contract, but which the parties forget or neglect to include in 

the contract. According to the unanimous opinion o f Shi‘a jurists, being incorporated

For study of a similar analysis see. N  Katuziyan , ibid, pp 59-61.
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within a contract is a prerequisite for the validity o f a condition.36 37 38 Accordingly, similar 

to the common law, Shi‘a jurisprudence does not, as a rule, give effect to preliminary 

terms. Sheikh Ansari (d. 1281 AH) states that he has not seen any disagreement among 

jurists concerning this issue, except for a different opinion mentioned by Sheikh Tusi, a 

4th AH/lOth AD century Shi‘a jurist, in his books A l-K h ila f and Mukhtalaf. Ansari 

argues that a condition undertaken during the course o f negotiations and before the 

formation o f the main contract is a “preliminary condition” ( shart al-ibtida ’vyya) which 

is not binding, even i f  the effect o f such a condition is continuously kept in the 

covenantor’s mind until the formation o f the contract. Ansan’s theory remains intact 

in modem Islamic jurisprudence.39 40

As to the applicability o f a preliminary condition, this part o f the chapter is concerned 

with an examination o f the following issues: Independent ex gratia stipulations,

collateral agreements and an agreement to enter into a contract.

1. Independent ex Gratia Stipulations

[7.17] Under Islamic law as a general principle, a contract will be binding on both 

parties i f  they properly undertake an obligation in return for consideration (awad) 40 It 

has, however, very rarely been specified by the Shi‘a jurists that the reason for the non

binding nature o f “sha rt a l- ‘ibtida 'iyya” (preliminary condition) is that it is gratuitous. 

It was declared, for the first time, by a Shi‘a jurist named Mirza Qummi that a “shart a l- 

ibtida ’iyya” is not binding because there is no value given in return. He maintained that 

where the exchange o f two considerations (m u‘awada) is involved, there may be a

M ANSARI, Makasib, p 282.

37 Ibid.

38 The formation of a contract here means the process of exchanging the offer and acceptance by spoken 
word or any other possible means and not necessarily execution of a formal document. For a study of 
the formalities in the formation of a contract under Islamic jurisprudence see [3.06].

39See eg, JiLANl (M irza Qummi), G hana’im al-Ayyam, pp 562-63; M  ANSARI, Makasib, p 282.

40 See the comparative study of “consideration” (awad) under chapter three.
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binding agreement, contrary to “wa ‘dah” (free promise) which, being ex gratia, does 

not impose any obligation on the parties 41

2. Collateral Agreements

(i). Concept

[7.18] Unlike the common law, Islamic jurisprudence is not as specific with regard to 

the expression o f a “collateral contract” . As will be seen later in this chapter, the 

common law refers to a “ collateral contract” as those promises made before the 

conclusion o f a contract, not incorporated in it in any way, without which the relevant 

party would never have entered into the main contract.42 This type o f contract is 

effective under the common law. Islamic jurisprudence also examines pre-contractual 

conditions similar to the common law collateral contract. The position taken by Shi‘a 

jurisprudence regarding the effect o f a promise collateral to the main contract will be 

examined below.

(ii). A  collateral prom ise as a T erm  to the M ain C on tract

[7.19] A  promise in the same position as that o f the common law collateral contract is 

not, as a rule, binding under Shi‘a jurisprudence on the basis o f the afore-mentioned 

general rule regarding preliminary conditions.

Sheikh Ansari shows a reluctant tendency to give effect to collateral contracts. 

Inspired by the unanimous opinion o f the Shi‘a jurists, Ansari, on the one hand, says a 

pre-contractual promise is not effective even if, without such a promise, the beneficiary 

party would never have desired to enter into the contract. On the other hand, he 

propounds that a term previously agreed upon, but not mentioned in a contract, may be

41 In view of the situation described below, the question was raised as to whether or not the promise was 
binding. The situation was that two brothers were sharing four farms, two of which they divided 
among themselves, and promised that whenever they wanted to divide the other two farms, the farm 
next to the farm of the older brother would be given to him. Mirza Qummi replied that he did not see 
any ground on which such a promise would be binding. He argued that according to the unanimous 
opinion of the jurists, the Qur’anic injunction which says “ fulfil your contracts”, and also the statement 
of Prophet that “the believers should stand upon their conditions” does not cover such a covenant 
which is merely a “ Wa ‘dah” (ex-gratia promise) but not a binding contract. See JlLANI MlRZA (MlRZA 
Qummi), Jd m i‘ al-Shatat, pp 283-4.

4:2 See [7.37],
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regarded as effective i f  it is closely tied in with the contract, so that without it, the 

beneficiary party would never have entered into the contract. Ansari terms such a pre- 

contractual clause as “al-shart al-mabna” (a condition which is an essential part o f the 

contract according to the mutual understanding o f the parties). However, to him this 

assumption seems dubious because it is in conflict with the general rules o f the 

S h a ri‘a 42

From the point o f view o f the majority o f Iranian civil lawyers, which is for the most 

part consistent with the unanimous Shi‘a opinion, pre-contractual agreements are 

generally distinguished from binding contracts. Under the Iranian legal system, pre- 

contractual conditions are not given effect because an authentic written contract is 

regarded as the best evidence o f the applicable law concerning the parties. Preliminary 

negotiations are, however, regarded as the history o f this law, and may be relied on for 

mere interpretation o f the contractual terms. Such negotiations can never give effect to 

any condition agreed upon before the formation o f a contract.43 44

(iii). Analysis

[7.20J It is submitted that in exceptional cases it does not seem justified to disregard an 

essential condition merely because the parties, having previously agreed on a contract 

including such a condition, neglected to mention it in the contract, which here means the 

wording o f offer and acceptance and not necessarily the contract document itself.45 

This exception can be supported by two reasons. First, according to Islamic 

jurisprudence a contract means a tie between offer and acceptance, and not necessarily a 

document which is merely a solemn record o f the terms previously agreed upon. Thus, 

a term will be regarded as effective i f  it has been agreed upon as part o f a contract, even 

i f  it is not mentioned in the contract document. Secondly, it is true that in Islamic

43 The evidence cited by M A n s a r !  is a Hadith which says “T̂ ie- believers should stand upon their
C ov* see I b n  B a b w a y h , Man La Yahduruhu al-Faqih, Ed. Seyed H Al-Khursan, vol III, p

127; Tusi, Tahdhib al-Ahkam, vol VII, p 22; MJ MAGHNIYA, Fiqh  al-Imam al-Sadiq, vol II&III, p 
173. Cf, M  BUKHARI, Sahih al-Bukhari, (Beirut, n.d.: Dar al-Jil) vol I-III, p 251-2. See also M  
ANSARI, Makasib, p282.

44 See eg, N KAtuzIyan , note 34 supra, vol I, p 278.

45 See [3.08].
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jurisprudence a verbal form o f offer and acceptance constitutes a contract, but the real 

intention o f the parties is one o f its essential elements. That is why spoken words do not 

constitute a contract i f  they do not express a true intention, eg an offer or acceptance by 

someone who is joking, sleeping or drunk. The importance o f the consensual approach 

to the formation o f a contract has created a rule in Islamic law that “contracts depend on 

intentions.”46 Accordingly, a group o f Shi‘a jurists declared that the consent and 

intention o f parties to a contract can be expressed not only by means o f the spoken word 

but also by non-verbal means.47 Some Iranian scholars have gone further and 

concluded that according to the principles o f Shi‘a jurisprudence, the inner intention is 

preferred to the expressed intention.48 A  formula49 has been derived from this rule, 

according to which a contract may be regarded as void i f  what has been included in it 

was not in fact intended. On the basis o f the maxim o f the parties’ inner intention, a 

collateral contract may be regarded as effective because it has really been intended, and 

been agreed upon in the course o f pre-contractual negotiation, even though it has not 

been expressed in the wording o f offer and acceptance or the contract documents.

[7.21] However, the intention o f the parties is gathered through outward means o f 

expression50 and the inner intention is almost impossible to prove if  it has not been 

expressed in either oral or written form. Furthermore, it seems that jurists have given 

particular weight to what has been expressed rather than the unexpressed intention o f 

the parties, in order to avoid aleatory and uncertain contracts (G harari) which are 

prohibited by the Tradition.51 Therefore, even though the subjective approach to the 

interpretation o f a contract is accepted in Islamic law, it is not in fact practicable 

because o f the difficulty in proving unexpressed inner intentions. It may be concluded

46 “A l- ‘Uqud TdbVat li al-Qusud”. See P OwsiA, Formation o f  Contract, A Comparative Study Under 
English, French, Islamic and Iranian Law, Graham & Trotman Ltd (London, 1994) p 233, n 78. See 
the Arabic text in number 18 of the Annex II.

47 See eg, MM F e id h  K a s h a n i , Mahjjat al-Beidha ’, vol III, p 155.

48 N K a t u z i y a n , note 34 supra, vol I, p .247.
4 9  , .  ,jThe formula is that what has happened, is not what was intended; and what was intended, is not what 

has happened). See P O W SIA, note 46 supra, p 233, n 79.

50 Ibid P 235.

51 N K a t u z i y a n , note 34 supra, vol I, pp 246-7.
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that despite the important role o f inner intention, an objective approach to the 

interpretation o f contracts is prevalent in Islamic law. According to this approach, great 

weight is given to verbal formalities, and an undeclared inner intention will not be 

taken into account. Therefore, the effect o f a collateral contract under such 

circumstances is always difficult to prove.

(iv). C ollateral Prom ise as an Independent Covenant

[7.22] Under Islamic jurisprudence, a covenant similar to the common law collateral 

contract may be effective if  it is regarded as an independent agreement. A  promise to 

pay a specific amount o f money to a promisee, or to give him a particular concession i f  

he or she performs a specific act, is effective under Islamic law. In such a case, 

entering into the contract is regarded as effective consideration for such a promise. In 

this view o f modem Islamic jurisprudence and the doctrine o f freedom o f contract, such 

an agreement may be characterised as an effective innominate contract.

3. Agreement to Enter into a Contract

[7.23] Similar to the common law,* 53 54 a unilateral promise by a promisor to sell his 

property to another person for a certain price, or to prefer that person as a purchaser in 

the sale o f that property, is not regarded as binding under Shi‘a jurisprudence. Such a 

promise is regarded as a “shart a l-Ib tid a ’iyya” (preliminary condition) which is not 

binding in principle under the Shi‘a school.55 However, such a promise will be 

effective i f  it is made in the form o f a contractual obligation within another binding 

contract. In such a case the promise to sell is not a sale contract but is an agreement to 

enter into a sale contract. The breach o f such a promise only entitles the beneficiary 

party to recover damages.56

N Ka tu ziyan , ibid; AR SANHURl, Masadir al-Haqq F i al-Fiqh al-Islami, (Cairo, 1954-9) vol IV, p 
56ff.

53 For a study of similar concept of the common law’s collateral contract under Islamic jurisprudence see 
[7.18].

54 See [7.44].

55 See [7.1.7],

56 See Article 3 of the Iranian Civil Responsibility Code.

2 8 4



Chapter Seven: Scope o f  Contractual Clauses

III. SIMILAR APPROACH UNDER COMMON LAW

[7.24] In order to follow the same sequence as adopted in the Islamic and Iranian law 

section, the common law section o f this chapter deals, respectively, with the following 

issues: firstly, the concept o f the word condition, and the position o f a contractual clause 

in a contract; and secondly, the condition precedent and some examples o f conditional 

contracts whose formation or performance may be subject to a condition precedent. 

Finally, the chapter will be concerned with pre-contractual terms and collateral contracts 

which are similar to the shurut al-ibtida ’iyya in Islamic jurisprudence.

A. General

1. Concept o f the W o rd  Condition

[7.25] Similar to Islamic and Iranian law, the word “condition” in the common law o f 

contract has also been referred to generally as a "contractual clause." The use o f the 

word “condition” , in such a general sense, remained under Islamic jurisprudence, but 

under modem common law, this word is used differently. In the common law of 

contract, the term “condition” refers to those contractual terms which are essential and 

embody the very root and substance o f the contract as distinguished from “warranty,” 

which is categorised as a subsidiary term.57 In the old cases, the word condition has

See eg, K SUTTON, Sales and Consumers Law, LBC Information Services (NSW, 4th ed 1995) pp 
184-6.

Regarding the essential terms Fletcher Moulton in Wallis Son & Wells V Pratt & Haynes [1910] 2 KB 
1003, at 1012 said:

“A party to a contract who has performed, or is ready and willing to perform, his 
obligation under that contract is entitled to the performance by the other contracting 
party of all the obligations which rest upon him. But from a very early period of our 
law, it has been recognised that such obligations are not of equal importance. There 
are some which go so directly to the substance of the contract or, in other words, are 
so essential to its very nature that their non- performance may fairly be considered 
by the other party as a substantial failure to perform the contract at all.”

See also Bowes v Chaleyer (1923) 32 CLR 159, at 178-83.
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generally been used as a clause including all kinds o f terms, but in modem law it is not
58always used in its technical sense, even by lawyers

2. Position of a C on tractu al Clause in a C o n tract

[7.26] The common law and Islamic law have different views regarding the position o f 

a contractual clause in a contract. Due to the existence o f a certain number o f “nominate 

contracts” , based on which the main obligations o f the parties are previously clarified by 

the Sh a ri ‘a, a contractual clause has been regarded as a secondary commitment external 

to the main obligations o f the parties, and therefore independent from the consideration. 

However, under the common law, a contractual clause is regarded as a part o f 

consideration in general terms. This legal system does not concern itself with the 

question o f whether or not a contractual clause may be independent from the 

consideration o f the contract. This is so because, under the common law, all the 

essential and non-essential obligations o f a contracting party totally constitute 

consideration in return for all the obligations o f the other party. Consequently, when a 

non-essential tenn is violated, the contract is retained as binding under the common law 

because there is still sufficient consideration to support the contract, and the aggrieved 

party may sue for damages. Nevertheless, the common law o f contract is subject to 

criticism because the distinction between essential and non-essential clauses under this 

legal system is not exhaustive.* 59

See generally L Schulter A G  v Wickman M achine Tool Sales Ltd [1974] AC 235; See also Walli. Son 
& Wells v Pratt & Haynes [1911] A C 394.

59 See generally SUTTON, K., Sales and Consumers Law, LBC Information Services (NSW, 4th ed 1995) 
pp 187-8. Although the classification of promises into conditions and warranties was recognised by 
the Sale o f  Goods Act 1893 reprinted in 1979 (UK), the Supply o f  Goods Act 1973 (UK) and the Sale 
o f  Goods Act 1923 (NSW), such a classification has now been recognised as uncomprehensive. See 
JC Smith, Fundamental Principles o f  Law, the Law o f  Contract, Sweet & Maxwell (1989) p 120. As 
declared by Lord Wilberforce in L Schulter AG  v Wickman M achine Tool Sales Ltd [1974] AC 235, 
at 235 “The word condition had acquired more than one meaning in contract, . . . ” L Schulter AG  v 
Wickman M achine Tool Sales Ltd [1974] AC 235 implied that apart from the nature and qualification 
of a term that might be either essential or trivial, the parties have the authority to give the effect of a 
condition to every non-essential term, and they are entitled to treat an essential term as a non-essential 
one, the breach of which does not give the right to put an end to the contract. But the essential 
intention of the parties as to whether or not a particular term has been stipulated as a condition or a 
warranty, should be discovered from the text of the entire written contract, and not from the words by 
which a term has been described. However, the common law is subject to criticism because in several 
cases such as Bunge Corporation New York v Tradax Export S  A, Panama [1981] 1 WLR 711 the
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B. C o n d i t i o n  p r e c e d e n t

1. General

(i). Definition
[7.27] A  condition precedent is an act or an event, other than lapse o f time, the 

occurrence or performance o f which, gives effect to a whole contract or makes the 

performance o f some stipulated but deferred obligation o f one or both parties become 

absolute.60 There are facts or events such as offer, acceptance, consideration, capacity, 

the existence or performance o f which are required to make one’s rights or remedies 

under a contract enforceable. Nevertheless, judicial usage does not refer to these facts 

as conditions precedent. It is more plausible to state that all those additional facts and 

events which are subsequent to the formation o f a contract, but precedent to the 

immediate right o f the concerned party (or parties) to its performance, should be 

described as conditions precedent.61 It is a matter o f construction as to whether a 

particular clause in a contract constitutes a condition precedent, depending on the 

Intention o f the parties.62 In the common law, condition and condition precedent are 

distinguished.63

strict literal wording of the contracts has been taken into account for determining the effects of terms 
as conditions or warranties.

The difficulties in distinction between conditions and warranties led to the creation by the common 
law courts of a third class of contractual terms. It has been claimed by JC Smith that such terms “have 
no accepted name” . See JC SMITH, Fundamental Principles o f  Law, the Law o f  Contract, Sweet & 
Maxwell (1989) P 121. But they are called “Innominate” or “ intermediate” terms. See Brem er 
Handelgesellchaft M bH  v Vanden Avenne-Izegem PVBA (1978) 2 Lloyd's Rep 109, at 113. 
Innominate terms are most likely to be defined as contractual terms which are capable of being treated 
either as conditions or as warranties.

6.0 “Condition Precedent” has been defined by the Common law writers in different ways. See eg, FJ 
Lude, Corpus Juris Secundum, American Law Book Co (1963) vol 17A, at [338]. See also JW 
Carter, “Conditions and Conditions Precedent” (1991) 4 Journal o f  Contract L 90, at 92.

6.1 AL CORBIN, Corbin on Contract, West Pub Co (1960) vol 3A, at [628], notes 14 &17.

6.2 In order to give the effect of a condition precedent to a clause, the contracting parties usually employ 
such words as “on condition,” “provided that,” “if,” “when,” “after,” or “as soon as.” If, in the 
course of interpretation, the intention of the parties was not gathered from the words they used, then all 
the contractual provisions should be considered together. Therefore, a condition precedent may be 
implied through construction of the whole contract unless such an implication has been expressly 
rejected by the contract. See generally FL LUDE, Corpus Juris Secundum, American Law Book Co 
(1963) vol 17A, at [338].

6j3 While there might be some similarity between a condition precedent and a condition itself they are 
distinguishable in a restricted sense. Fulfilment of a condition is always promised and its breach gives
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(ii). Condition Precedent to Formation or Precedent to Performance
[7.28] Where the parties have intended not to be bound until a particular event or act 

has occurred, such a condition is precedent to the formation o f the contract. In such a 

case there will be no contract before the fulfilment o f the condition precedent. For 

example, a contract may be subject to a particular condition such as the execution o f a 

formal contract* 64 or some other contingent condition.65

On the other hand, it has been held in some cases that only the performance o f an 

immediate and binding contract is subject to a condition precedent. The performance o f 

a contract may be subjected to conditions such as: obtaining a required import license or 

export license; opening a letter o f credit;66 67 etc. In such cases, it may be implied that the 

parties or the concerned party have promised to do their best to secure the
67materialisation o f the condition precedent.

a right to the beneficiary party to put an end to the contract and proceed to recover his damages. 
Although the performance of a condition precedent can be promised, the main point is that the 
existence or non-existence of such a promise is not crucial to a condition precedent. See JW Carter, 
note 60 supra, at 94.

A  precise study of conditions precedent shows that in most of the early common law cases, such 
conditions have been referred to as contingent, so that upon the failure of such conditions the whole 
contract or the obligation of the concerned party would automatically be terminated, without any 
question having arisen concerning the breach of a condition precedent. See eg, Worsley v Wood 
(1796) 6 Term Rep 710; Shadforth v Higgin (1813) 3 Camp 385, at 387; Pym v Campbell (1856) 6 
E & B 370.

But with the passage of time the confusion between a condition and a condition precedent caused 
major problems, so that this confusion has been described by some common law writers as “one of the 
most notorious sources in the law of contract” . GH Treitel, “Conditions” and “Conditions 
Precedent” (1990) 106 LQR 185, at 185. See also generally JW CARTER, Breach o f  Contract, Law 
Book Co (NSW, 2nd ed 1991) at [111],

To distinguish conditions from conditions precedent, it has been suggested that all the conditions which 
are the subject of a promise should be referred to as “promissory conditions” . See PS ATIYAH, An 
Introduction to the Law o f  Contract, Clarendon Press (Oxford, 4th Ed 1989) p 182.

64 John  Howard & Co {Northern) Ltd v JP Knight Ltd [1969] 1 Lloyd’s Rep 364.

65 Such a condition can be: some inquiries; particular surveyor’s report; financial support and obtaining 
a certain mortgage or even approval of a third party. See eg, respectively Smith and Olley v 
Townsend (1949) 1 P & CR 28; Goodey and Southwold Trawlers Ltd v Garriock, Mason and  
Millgate [1972] 2 Lloyd’s Rep 369; John Howard & Co {Northern) Ltd v JP Knight Ltd [1969] 1 
Lloyd’s Rep 364; Pym v Campbell (1856) 6 E & B 370. See also JG Starke et al, note 74 infra, at 
[174].

60 See eg. Loutfi v Czarnikow Ltd [1953] 2 Lloyd’s Rep 213.

67 H arcourt v Craddock [1954] OR 309, [1954] 3 DLR 155 (Ont. Canada).
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Although a condition precedent, to which the formation o f a contract is subject, has 

generally been recognised, in such a case it is possible to say that the mere performance 

o f the contract is subject to a condition precedent rather than the contract’s formation.68 

On the materialisation o f the condition precedent, the whole contract will come into 

effect without the requirement o f any further offer or acceptance. The contract will be 

regarded as unconcluded i f  the condition precedent is not realised.

(iii). Effect
[7.29] A  condition precedent may have one o f the following effects. First, it may 

suspend the effect o f a whole collateral contract including all the rights and obligations 

o f both parties. In such a case, the contract has been entered into but according to the 

express understanding o f the parties, the contract will become binding on either o f them 

only i f  the condition is fulfilled.69 The concluded contract in this case would be 

regarded as unconcluded i f  the contingent condition has not been fulfilled.

Second, the effect o f an immediately undertaken unilatera l obligation may be subject to 

a condition precedent. The promisor, in such a case, cannot withdraw his promise i f  no 

option for withdrawal has been specified. Before the fulfilment o f the condition 

precedent, no bilateral contract comes into effect which would set forth the rights and 

the obligations o f the parties. Thirdly, some or all o f the obligations o f one or both 

parties under an immediately binding contract may be subjected to the fulfilment o f a 

contingent condition. In such a case, the concerned party whose obligation is 

conditional will be under no duty i f  the condition precedent has not occurred or has not 

been performed, even i f  the other party has not committed any breach. However, in 

the case o f the failure o f a condition precedent the beneficiary party would have a right

See generally Corbin On Contracts (1960), vol 3A, at [628] notes 14, 17 which implicitly support this 
analysis.

See eg, Pym v Campbell (1856) 6 E & B 370; H aslem ere Estates Ltd v Baker [1982] 1 WLR 1190.

United Dominions Trust (Commercial) Ltd v E agle Aircraft Services Ltd [1968] 1 WLR 74; [1968] 
1 A11ER 104.

See eg, Cutter v Powell (1795) 6 T R 320; 101 ER 573; Appleby v M yers (1867) L R 2 CP 651 
The question as to whether the innocent party can recover the value of his performance in the case of 
failure of the condition precedent will be the issue of recovery of quantum merit value, on the basis of 
a quasi contract which is beyond the scope of this research and should be discussed under the title of 
restitution and unjust enrichment.
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to recover his consequential damages i f  the procurement o f the condition precedent has
7 9

been promised by the other party.

2. Conditional Contracts: Agreement with “Subject to Contract” Clause

[7.30] According to the stipulation o f the parties, the effect o f a preliminary agreement 

may be subject to both the completion o f a formal contract and the exchange o f final 

documents. The phrase “ subject to contract” is familiar to estate agents concerned with 

the sale o f land in England73 and Australia.74 Such a clause usually is incorporated 

within a preliminary agreement for the sale o f land in order to enable the parties to avoid 

the contract before execution o f formal contract, i f  they decide not to proceed.75

The intention o f the contracting parties, as a matter o f construction, is the main criterion 

by which it may be ascertained whether or not the preliminary agreement is stipulated to 

be effective or not. This was stated in 1912, by Parker J. In Von-hatzfeldt Wildenburg v 

Alexander:76

“ [I] is a question of construction whether the execution of the further 
contract is a condition or term of the bargain or whether it is a mere 
expression of the desire of the parties as to the manner in which the 
transaction already agreed to will in fact go through. In the former case 
there is no enforceable contract either because the condition is 
unfulfilled or because the law does not recognise a contract to enter into 
a contract.”

The statement o f Parker J and the decision o f Von-hatzfeldt Wildenburg v
77 78Alexander was relied on in M asters & Others v Cameron which is referred to in * 192

See generally G H Treitel, “Conditions” and “Conditions Precedent” ' (1990) 106 LQR 185, at 191-
192.

See the statement of Sargant LJ in Chillingworth v Esche [1924] 1 Ch 97, 114 discussed in Munton v 
Creater London Council & Another [1976] 1WLR 649; see also sale of an interest in land & sale of 
land “subject to Contract” in 9 H alsbury’s Laws o f  England (4th ed) at [232], [256].

See eg, Masters v Cameron (1954) 91 CLR 353. See also JG STARKE et. all, Cheshire and F ifoot’s 
Law o f  Contract, Butterworths (6th Australian edition, 1992) at [169].

It is well understood that solicitors usually recommend that their clients protect themselves in regard to 
preliminary sales of land agreements by including in the relevant contract documents the words 
“subject to contract” . See eg, Tiverton Estate Ltd v Wearwell Ltd [1974] 1 All E R 225.

(1912) 1 Ch 284, at 289.

(1912) 1 Ch 284.
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Australia as the leading case involving contracts which contain “subject to contract” or
44 .  "7Q

“subject to the preparation o f a formal contract” clause.

Nevertheless “ subject to contract” clauses may be regarded as meaningless and therefore
80be disregarded in very exceptional cases. For example, in Michael Richards 

Properties Ltd  v Corporation o f Wardens o f St Saviou’s P a rish  Southwark as a result 

o f a clerical error the words “subject to contract” were added in the relevant 

correspondence while the plaintiff accepted the offer for sale o f a premises. It was held 

that the preliminary agreement, which contained the full description o f the prices and all 

other basic terms and prerequisites, was effective.

(i) Ineffectiveness is a Rule
[7.31] The first analysis is that the preliminary agreement containing the clause “subject 

to contract” is intended by the parties to be incomplete and ineffective until the formal 

contract embodying all the exact terms o f the preliminary agreement has been arranged, 

signed and exchanged. As decided in Coope v Ridout, this opinion seems to be a
84principle in common law. It was held in this case that the clause “subject to contract” 79 80 81 82 83 84

(1954) 91 CLR 353, at 362.
79 In this case the parties entered into an agreement for sale of land which specifically contained “subject 

to contract” clause. Despite the fact that a sum of money was paid as deposit it was held that there was 
no binding agreement.

80 For example it was held in Munton v Greater London Council & others [1976] 2 All ER 815 that 
disregarding the “subject to contract” clause was highly exceptional and only in particular 
circumstances.

81 [1975] 3 A11ER 416.
82 See eg, British Steel Crop v Cleveland Bridge and Engineering Co Ltd [1984] 1 All ER 504. See also 

Masters & Others v Cameron (1954) 91 CLR 353, at 360.

83 [1921] 1 Ch 291.

84 In Coope v Ridout [1921] 1 Ch 291, on August 16, 1919 the plaintiffs solicitors wrote a letter to the 
defendant indicating that they were aware that he was willing to sell his particular freehold and that 
their client intended to purchase the freehold. The letter stated: “We are instructed on behalf of clients 
of ours to make an offer of £12000 for the property, “subject to title and contract” . Completion to be 
on September 29 next.” The defendant replied by a letter dated September 2, 1919 that he might 
possibly be prepared to accept the offer. He mentioned that he had been given more than £12000 by a 
third party. On September 5, 1919, the defendant orally agreed to the price of £12000. On November 
5, 1919, the defendant wrote a letter to the plaintiff indicating: “ ...but I quite understand your wish to 
have some form of agreement drawn up”. Subsequently the draft contract was sent to the defendant 
requesting any comment or additions. He returned the contract unsigned but enclosed with it a letter 
dated December 2, 1919 specifying: “ ...It seems to be all in order” without iaising any question 
concerning the price. At the time a third party offered the defendant £13000 which led the defendant

2 91



Chapter Seven: Scope o f  Contractual Clauses

meant that the effect o f the contract was subject to the preparation and execution o f a 

formal contract and, therefore, the mere preparation o f a draft was not sufficient. A  

similar decision was made in Chillingw orth v Esche. The decisions in these cases 

were supported in common law during the 19th and 20th centuries.86 It is understood 

from such cases that the parties have intended a conditional contract whose effect is 

subject to the execution o f a formal contract as a condition precedent. The presumption 

regarding the intention o f the parties is a matter o f construction. It seems that in 

common law, the incompleteness o f an agreement subject to contract is a rule.

to write a letter to the plaintiffs solicitors on Dec. 11, 1919 saying that he was still doubtful 
concerning the sale of the property, but he asked for £13000 instead of £12000 or to be released from 
the preliminary agreement. The plaintiff insisted on the agreed price and finally on January 15, 1920 
commenced an action for specific performance of the contract based on the existing draft. In the first 
trial, Eve J. held that the offer contained a condition indicating that entering into a formal contract by 
the parties was required, hence in the absence of such a written document there was no binding 
contract. This judgment was approved on appeal.

c <
[1924] 1 Ch 97. In this case on July 10, 1922 the plaintiff agreed to buy and the defendant agreed to 
sell a specific freehold including some relevant facilities for the sum of £4800 subject to a proper 
contract being prepared by the vendor’s solicitor. Nov 2, 1922 was fixed as the date of completion. 
Referring to this agreement another document was written and signed by the parties on the same day 
regarding the transaction of the utilities. The sum of £240 was paid as a deposit and as a part of the 
purchase price, and the matter was acknowledged in writing by the seller. On August 1, 1922 the 
vendor’s solicitors sent their proposed draft to the purchaser. After some alteration this draft was 
approved by the purchaser’s solicitor and sent back on September 23, 1922. This draft was only 
signed by the vendor. Finally on Oct. 12, 1922 the purchaser’s solicitor wrote to the vendor as 
follows: “I regret to say that my clients do not feel disposed to proceed with the negotiations in this 
matter. I should therefore be glad to receive a cheque for the deposit.” The vendor insisted that the 
agreement was an effective contract and, consequently, on Nov 14, 1922 the purchaser commenced an 
action for refund of the deposit arguing that the conditional agreement was not complete. The vendor 
proceeded with a counterclaim for specific performance arguing that he had waived the clause “subject 
to contract to be prepared by the vendor’s solicitors”, because it had only been inserted in the 
agreement for his benefit. It was held that the deposit was a guarantee that they would proceed with 
the transaction. It was also held that the plaintiff was not entitled to the deposit on the assumption that 
the agreement of July 10, 1922 was a conditional agreement. The plaintiff appealed. It was held that 
as a question of construction the words “subject to a proper contract to be prepared by the vendor’s 
solicitors” made the agreement conditional to the preparation of a formal contract and its execution by 
the parties, so that the preliminary agreement had no effect.

86 See eg, Winn v Bull [1877] 7 Ch D 29, at 30.
87

See eg, Coope v Ridout [1921] 1 Ch 291, at 295-6, per Lord Stemdale MR.
gg —rt

This issue has been frequently emphasised by the English courts. For example Lord Greene MR, m 
Eccles v Bryant & Pollock [1948] Ch 93, at 94 stated:

“When the expression “subject to contract” is used I have never known a case where 
it has been suggested, much less held, that this did not import that there is nothing 
binding till the exchange of parts of the formal contract has been made.”
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Even in oral contracts it may be pleaded by a contracting party that the contract is 

“ subject to contract” . In such a case it may be disputed as to whether or not the 

subsequent correspondence, which lacks any “ subject to contract” clauses constitutes a 

contract.89

(ii). Analysis of two Arguable Points

[7.32] Two issues concerning preliminary agreements which include the “ subject to 

contract” clause, seem to be arguable. The first question is whether the subsequent 

correspondence between the parties, silent in regard to the “ subject to contract” clause, 

indicates their intention to proceed with the transaction. In other words, there may be a 

question as to whether or not any subsequent memorandum, additional to the 

preliminary agreement subject to contract, would alter the conditional nature o f such an 

agreement into an unconditional one. Such correspondence, oral agreements or written 

memoranda, are usually made between the parties subsequent to the conditional 

preliminary agreement and prior to the execution o f a final contract. The purpose o f 

such correspondence or memoranda is to amend the purchase price or to alter other 

terms o f the agreement.

The second question is whether or not preparation o f the final draft, and its approval by 

both parties, or even the signing o f the final drafts by them before exchange o f the 

signed sets o f documents, can be regarded as execution o f the required formal contract.

For example in Elias v G eorge Sahely & Co Ltd [1982] 3 All E R 801 on Feb. 10, 1975 the defendant 
(seller) and the plaintiff (buyer) agreed on the telephone about the sale of certain premises for 
$390,000. On the same day, the plaintiffs lawyer wrote to the defendant’s lawyer referring to the oral 
agreement, clarified the purchase price and enclosed a cheque for $ 39000 as a deposit. It was stated 
in this letter: “$39000 is paid as a deposit to be held by you as a stockholder pending completion of the 
contract for sale. As I have discussed over the telephone the usual terms will apply” . In reply, the 
vendor’s lawyer sent only a receipt for the money without referring to the letter in question. The 
defendant refused to complete the contract arguing that there was no sufficient memorandum The 
defendant also argued that the letter of Feb. 10, 1975 was only a memorandum “subject to contract” . 
The plaintiff commenced an action for specific performance. It was held that there was an oral 
contract and the letter of Feb. 10, 1975 and the returned receipt constituted sufficient memoranda 
under section 2(a) of the Statute of Frauds 1762. It was also held that the last phrase of the purchaser’s 
letter did not seem to indicate that there was no binding contract before the drawing up and signing of 
a formal contract.
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The predominant opinion concerning the first question is that the conditional 

characteristic o f the preliminary agreement “ subject to contract” would be maintained 

and applied to all subsequent correspondence and also to further oral agreements, 

regardless o f whether these agreements result from the first round o f negotiations or 

from subsequent fresh negotiations.90

Regarding the second question as to the stage at which the execution o f a final contract 

is completed, the predominant opinion in English law is that the exchange o f signed 

contracts is necessary.91 92 93 However, in exceptional cases when the same solicitor is 

employed by both parties, the contract may come into existence when it is signed, or
93when the “ subject to contract” clause has been expressly omitted by both parties.

(iii) Exceptional Cases

[7.33] The effect o f a preliminary agreement subject to contract is exceptional.94 An 

agreement subject to contract may be regarded as effective and valid only when the 

parties, despite the insertion o f such a clause, intend to be bound immediately after

90 For example in Cohen v Nessdlate Ltd [1982] 2 All E R 97 the plaintiff was the tenant in a house 
belonging to the defendant for a long period of time. In March 1977 the landlord entered into 
negotiations with the tenant to sell a lease for 99 years, offering £20000 “subject to contract” . The 
parties did not reach any agreement. Later on, the offer was withdrawn when the landlord applied for 
an increase in rent. On Nov 2, 1977 referring to the negotiations, the landlord wrote a letter to the 
tenant and offered £17000 for the sale of a 99 years lease. This letter did not contain any subject to 
contract clause but it was specified in the letter that it was “without prejudice” . Subsequently on 
November 18, 1977 the parties orally agreed upon the issue without making any reference to a 
“subject to contract” clause. The parties mutually understood that their solicitors would complete the 
documents by the end of that year. On the same day the agreement was signed by the landlord but was 
“subject to contract.” The agreement was also confirmed by the tenant on Nov 24, 1977. The tenant 
was informed by the landlord that he would not proceed with the agreement. The tenant began an 
action for specific performance arguing that the oral agreement of Nov 18, 1977 which contained no 
“subject to contract” condition constituted the final binding contract. At first instance, it was held that 
the negotiations of November 1977 were not fresh but were a continuation of the previous negotiations 
of the parties. This judgment was approved on appeal and it was specified that the qualification 
“subject to contract” introduced in the initial negotiations would be applicable to subsequent 
negotiations unless the parties expressly or by necessary implication had excluded it.

91 See eg, E ccles v Bryant [1948] Ch 93,[1947] 2 All ER 865; CA Smith v Mansi [1962] 3 All ER 
857; [1963] 1 WLR26.

92 See eg, Smith v Mansi [1962] 3 All ER 857; [1963] 1 WLR 26.

93 Griffith v Young [1970] 3 A11ER 601.

94 H eisler v Anglo-Dai Ltd [1954] 1 WLR 1273.
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entering into the preliminary agreement.95 In such cases the formal contract is intended 

to be a solemn record o f a previously agreed complete and binding agreement96 In 

other cases in which the preliminary agreement embodies all substantial terms and 

nothing is left to be negotiated for or to be agreed upon later, the subsidiary term may be 

disregarded as it becomes meaningless. Similarly, where one party wants to escape 

from his obligations by inserting some meaningless words in his acceptance, the courts 

may disregard such meaningless words and give effect to the contract.

A  contract containing a “ subject to contract” clause may be regarded as binding i f  the 

phrase “ subject to contract” is regarded as a term rather than a pre-condition. This will 

happen when all substantial terms have been agreed upon and nothing has been left to 

be agreed upon thereafter, and the surrounding circumstances indicate that despite the 

insertion o f such a clause the parties mutually intended to create a binding legal 

agreement. Similarly a contract including the clause “ subject to contract” may also be

See eg, Commercial Bank o f  Australia Ltd v G H  Dean & Co Ltd [1983] 2 Qd R 204; Goodecke v 
Kirwan (1973) 129 CLR 629.

See eg, Rossiter v M iller [1954] 3 AC 1124; Clipper Maritime Ltd v Shirstar C T  Ltd (1987) 1 
Lloyd’s R 547.

NiColene Ltd v Simmonds [1953] 1 All ER 822; Cf “Meaningless Phrases” in: 9 Halsbury's Law o f  
England (4th ed) at [268].

For example in the early case of Filby v Hountsell [1896] 2 Ch 737, the plaintiff Mrs. Ann Filby 
intended to sell her house through a public auction. Prior to the auction the defendant agreed to buy 
the house for £350. The vendor’s name was omitted from the relevant written draft which contained 
the conditions of sale. The house was not sold at that stage but the defendant subsequently wrote a 
letter to the auctioneer offering £350 for the house. In this letter he clarified that if the offer was 
accepted, he would sign the contract containing the conditions of the auction. The offer was accepted 
by the auctioneer on behalf of their client but was expressed as “subject to contract as agreed.” The 
purchaser never signed the contract. The vendor brought an action for specific performance. It was 
held that all terms required for constituting a valid contract were contained in the offer; and acceptance 
was unconditional and absolute. Consequently there was a valid contract on the basis of the Statute of 
Frauds. This judgment was mainly based on the reasoning that in the process of offer and acceptance 
nothing was left to be agreed upon thereafter, so the signing of any form of formal contract was not 
necessary in such a situation. The statement “subject to contract as agreed” in the acceptance was 
deemed to be only a reference to the first statement of the purchaser which was: “if my offer is 
accepted I will pay the deposit and sign the contract” . In this case the acceptance was regarded as 
absolute, containing no new terms, but only those in accordance with the terms of the offer.

Nevertheless, it may be argued that the so called acceptance may be regarded as a counter-offer rather 
than a mere acceptance. Such a view was not taken in this case and it was clearly rejected in other 
cases. See Nicolene Ltd v Simmonds [1953] 1 All ER 822.

Nicolene Ltd v Simmonds [1953] 1 All E R 822, at 824-5, per Singleton LJ and Denning LJ.

For example in Branca v Cobarra [1947] 2 All ER 101 the defendant agreed to sell and the plaintiff 
agreed to buy, a mushroom farm for £5000. It was agreed that the buyer should pay £500 at the time
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considered unconditional and binding where it is understood that the parties have 

intended otherwise, and the clause “ subject to contract has been inserted in the draft o f 

the contract by mistake or clerical error. Such a case is regarded as exceptional.100

C .  P r e - c o n t r a c t u a l  S t i p u l a t i o n s

[7.34] The refusal o f the common law to give effect to those terms which are agreed 

upon in the course o f pre-contractual negotiations but not actually included in the 

contract document is to some extent similar to the position taken by Islamic jurists with 

regard to al-Shurut al-Ibtida ’iyya (preliminary conditions). As in Islamic jurisprudence, the 

common law will, as a general rule, give effect to a contractual term i f  it is in some way 

incorporated in the contract.101 Such a rule, initially formulated by Lord Blackburn in 

In g lis  v John Buttery & Co, has been adopted by common law courts including the

of the agreement and £2500 three days later and the remaining £2000 within six months of the date of 
agreement. It was also stipulated that if the buyer failed to make the payment in due time, the farm, 
the goodwill and all relevant appliances would be returned to the seller. Furthermore the buyer would 
have no claim on the amount of £3000 already paid to the seller. The final phrase of this agreement 
was as follows: “This is [a] provisional agreement until a fully legalised agreement drawn up by a 
solicitor and embodying all the conditions herewith stated is signed”. The plaintiff paid the deposit of 
£500 within the specified time but refused to pay the £2500 at the agreed time (July 18, 1946) and, 
consequently, repudiated the bargain and commenced an action for the deposit. He argued that there 
was no contract. It was held that the last phrase of the agreement in question was not a condition for 
preventing a binding and valid contract. The pattern of agreement and the process of payment indicate 
that the effectiveness of the agreement was no longer conditional on the drawing up of any formal 
contract. The event of drawing up a contract specified on the face of the agreement was regarded as a 
term. It was also argued that use of the word “provisional” in the sense of “conditional” was not 
absolute. See also Godecke v Kirwan (1973) 129 CLR 629.

The opinion of the dissenting judges in this case was that the provisional agreement was equivalent to 
a conditional agreement. They argued that this equivalence was specified in the Oxford English 
Dictionary and also in section 94 (4) of the Companies Act 1929 (UK), in which the word 
“provisional” was employed to describe an agreement which is not binding for both parties until the 
occurrence of a certain event. In this case the decision was based on the reasoning that if a contract 
had been drawn up as a result of a condition then it would have been prepared before the date July 18, 
1946 (the due date for payment of £2500).

See eg, Mutton v L C  [1976] 1 WLR 649.

In the common law, the incorporation of a term into a contract is not limited to the signature of the 
parties and also those cases where one party reasonably brings a term to the attention of the other 
party. Under this legal system, a term may be also incorporated in a contract on the basis of a course 
of transactional relations between the parties. In this case, the beneficiary party need not prove that he 
or she brought the terms to the attention of the other party. See eg, Henry Kendall & Sons v William 
Lillico & Sons Ltd [1969] 2 AC 31.

(1878) 3 Ap Cas 552.

2 9 6



Chapter Seven: Scope o f  Contractual Clauses

High Court o f Australia. According to this rule regarded as the foundation o f “ the 

parol evidence ru le ” , where the parties seek to embody their contract in a formal written 

deed, in order to determine the scope o f the contract and its terms “a court must look to 

the formal deed and to that deed alone.” * 104 105 106 Relying on the parol evidence rule, the 

court in L  ’Estrange v F  Graucob Ltd 105 held that a party may be bound by all terms 

included in a contract document even though he or she had no knowledge o f them.

[7.35] However, it should be borne in mind that the parol evidence rule itself and also 

the aforementioned decision in L  Estrange v F  Graucob Ltd 106 is subject to 

exceptions107 and criticism.108 Therefore, in certain circumstances (such as the ticket 

case), the common law courts may set aside a contractual term incorporated in a contract 

on the grounds that the relevant party lacked knowledge o f the term.109 In exceptional 

cases the courts may apply the doctrine o f rectification and include in the contract some 

terms agreed upon but omitted in the contract by re-forming the contract document.110 111

[7.36] The common law’s reluctance to give effect to unincorporated terms is also 

based on two other reasons: Firstly, in the “objective theory> o f contract” to determine 

the binding contractual terms, the common law looks to the “outward manifestation” o f 

the parties. In other words, common law courts in determining contractual terms do not 

rely on the parties’ subjective agreements (consensus ad idem )}11 Secondly, some

103

See Gordon v Macgregor (1909) 8 CLR 316, at 323, per Isaacs J.

104 Inglis vJohn Buttery & Co (1878) 3 Ap Cas 552, at 577.

105 [1934] 2 KB 394.

106 [1934] 2 KB 394.

107 See notes 109-110 infra.
108 See generally JR Spencer, “Signature, Consent, and the Rule in L ’Estrange v F  Graucob” (1973) 32 

C U  104.
i no

See “ticket case” : Parker v South Eastern Railway Co (1877) 2 CPD 416.

110 See eg, Bacchus Marsh Concentrated Milk Co Ltd v Joseph Natha & Co Ltd (1919) 26 CLR 410, at 
427, per Isaacs J.

111 See Taylor v Johnson (1983) 151 CLR 422, at 429. See also Toikan International Insurance 
Broking Pty Ltd v Plasteel Windows Australia Pty Ltd (1989) 15 NSWLR 641, at 647. (emphasising 
that the “outward manifestation” of a contract is necessary to satisfy the objective theory of contract.) 
It should be bom in mind that although in the common law of contract, objective theory is preferred to 
the subjective theory, its application is not absolute. Cf Air Great Lakes Pty Ltd & Others v K  S 
Easter (Holdings) Pty Ltd (1985) 2 NSWLR 309, at 314-19, per Hope JA. Therefore, under particular 
circumstances the courts may set a contract aside by relying on the subjective intention of a party who
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promises, such as the promise to negotiate or the promise to enter into a contract, which 

are also regarded as ineffective under Islamic jurisprudence as Shurut al-Ibtida ’iyya are 

not effective under the common law because o f vagueness, uncertainty and the lack o f 

consideration. Certain kinds o f collateral contracts (al-Shurut al-Ibtida ’iyya ) are not 

given effect to by both Islamic jurisprudence and the common law because they are not 

recognised as binding. On the other hand, there are those cases where the law refuses 

to give effect to pre-contractual terms which are agreed upon and intended by the 

parties to be binding as part o f the contractual obligations but not mentioned in the 

contract document. In such cases the law’s refusal, in a broad sense, may be regarded as 

an exception to the theory o f freedom o f contract. Collateral contracts and some 

incomplete contracts which may be regarded as similar to a l-Shurut al-Ibtida Iyya  o f 

Islamic jurisprudence will be discussed below.

1. Collateral Contracts

(i). C oncept and N ature

[7.37] There has been much discussion in the common law concerning the admissibility 

or non-admissibility o f pre-contractual assurances or pre-contractual promises not 

recorded in the document o f the contract. It is understood from these discussions and 

also from the decision o f the High Court o f Australia in Shepperd v Ryde Corp that a 

“ collateral contract” may be a binding promise made before the conclusion o f a contract 

without which the promisee would have never entered into the contract. The subject

has mistaken either the subject matter of the contract or its consideration. For example, in Taylor v 
Johnson (1983) 151 CLR 422, the vendor under a written contract, sold two adjoining pieces of land 
which were in total about ten acres for a price of $ 15,000. When the contract was executed the 
vendor believed that the contract provided for the price of $ 15,000 per acre. Therefore she 
subsequently refused to proceed with the agreement. The purchaser commenced an action for specific 
performance. There was no witness to certify which party was telling the truth. The Supreme Court of 
New South Wales set the contract aside on the grounds that the purchaser had been aware of the 
vendor’s mistake regarding the price. This judgment was affirmed by the High Court of Australia.

(1952) 85 CLR 1.

See also the decision of High Court of Australia (Full Court) in J J  Savage & Sons Pty Ltd v Blakney 
(1970) 119 CLR 435, at 442 in which it was expressed that a statement in relation to the main contract 
will establish a binding collateral warranty if “without the statement. . .  the contract. . . would never 
have been made.”
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o f such a promise is the promisor’s assurance to the promisee to give him a certain

concession i f  he enters into a particular contract.* 114 This concession is sometimes an

assurance to the promisee that a particular term o f the written contract will not be

enforced.115 The assurances given in De La ssa lle  v G uildford116 117 * and Walker Property

Instrum ents (Brighton), Ltd  v Walker, are taken as notable examples o f collateral
118contracts during the last two centuries.

There are two analyses regarding the character o f a pre-contractual assurance which is 

closely tied to the main contract so that, without such an assurance, the main contract 

“would never have been made.” 119 120 According to the first analysis, it is regarded as a 

term included in the principal contract under the title o f a collateral warranty. 

According to the second analysis, an oral collateral stipulation is considered to be a 

separate and independent contract. The second analysis seems to be more consistent 

with the theory o f consideration.

Conclusion of a main contract cannot be regarded as consideration for a collateral assurance which is 
made after the formation of the main contract. See Hercules Motors Pty Ltd v Schubert (1953) 53 SR 
(SNW) 301.

114 Mogan v Griffith (1871) LR 6 Ex. 70; Erskine v Adeans (1873) LR, 8 Ch App 756; Newman v 
Gatti (1907) 24 TLR 18-20.

1,5 Couchman v Hill [1947] KB 554; Webster v Higgen [1948] 2 All ER 127.

116 [ 1901] 2 KB 215; see also Erskine v Adeane (1873), 8 Ch App 756.

117 [1947] 177 LT 204.
1 I O

In Walker Property Instruments (Brighton), Ltd v Walker [1947] 177 LT 204 the subject of which 
was also a lease contract, it was previously agreed that the landlord was to have the use of two 
particular rooms for storage of his surplus household. It was agreed that the landlord could use the 
garden as well. Upon the tenant’s denial, the landlord sued him on the grounds of the pre-contractual 
oral terms. The Court of Appeal held that the comprehensive contract contained both written and oral 
terms.

In De Lassalle v Guildford [ 1901] 2 KB 215 the relevant lease contract was concluded on the basis 
of previously agreed terms. The landlord signed the draft of the contract and sent it to the tenant to be 
signed and returned by him. However, the tenant refused to return it until the landlord had assured 
him that the drains of the house were in order. Consequently an oral assurance was given to him by 
the landlord. Then the signed contract, containing no reference to the matter of the drains, was 
delivered by the tenant. It was found that the drains were not in order. This issue led the tenant to 
bring an action on the defendant’s oral assurance. The Court of Appeal gave effect to the oral 
assurance.

119 JJSavage & Sons Pty Ltd v Blakney (1970) 119 CLR 435, at 442.
120 Despite the fact that Lord Moulton in 1913 had a suspicious view concerning the collateral contract 

and believed that they should be rare and strictly proved, in relation to the independent nature of 
collateral contract, he said:
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[ii). H istorica l B ackground
[7.38] The position o f the common law concerning the effect o f a collateral contract has 

/aried during the last three centuries. Study o f the common law cases shows that, 

particularly from the second half o f this century, the common law courts have shown 

flexibility and a desire to secure the position o f the aggrieved party who sustains 

iamage as a result o f the breach o f a collateral contract. This flexibility has led to the 

idoption o f the belief that a pre-contractual affirmation will mostly be regarded as a 

warranty. It was held in Pasley v Freeman, that the parties can intend to make their 

pral agreement an essential part o f their main bargain with the same value as the written 

erms, provided that this fact is specified in the document o f the contract. The judicial 

itmosphere created by Pasley v Freeman was supported in 1913 in H eilb ut Symong &  

Co v Buckleton. In this case the presumption o f making a collateral contract in the 

ibsence o f specifying it in the form o f an express or implied term was regarded by Lord 

discount Haldane LC as contrary to the general policy o f the law o f England.124 In this 

:ase the mere oral collateral contract was not totally rejected but was viewed as 

suspicious, rare, and requiring strict proof. * 30

“It is evident, both on principle and on authority, that there may be a collateral 
contract the consideration for which is the making of some other contract. ‘I f  you 
make such and such a contract I will give you one hundred pounds’ is in every sense 
of the word a complete legal contract. It is collateral to the main contract, but each 
has an independent existence, and they do not differ in respect of their possessing to 
the full the character and status of a contract. But such collateral contracts must 
from their very nature be rare.” See Heilbut Symsons & Co v Buckleton [1913] AC
30, at 47.

21 [1789] 3 Term Rep 51; 100 ER 450.

22 Concerning the issue in Pasley v Freem an [1789] 3 Term Rep 51; 100 ER 450, Lord Buller J, cited 
with approval the statement of Holt CJ, and said:

“ [I]f the court went on a condition between the words warranty and affirmation; the 
case is not law: for it was rightly held by Holt, CJ in the subsequent cases, and has 
been uniformly adopted ever since, that an affirmation at the time of a sale is a 
warranty, provided it appear[sic] on evidence to have been so intended.” 100 ER 
450, at 453.

23 [1913] AC 30.

24 [1913] AC 30, at p 37.
25 In this respect Lord Moulton said:
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[7.39] In view o f the English judicial precedent, the effectiveness o f the collateral 

contract was confronted by two co-related hindrances. First, the existence o f the parol 

evidence rule limited the applicability o f all the terms and warranties unrecorded on the 

face o f a written contract. Secondly, the inclusion o f the pre-contractual oral agreement 

within the scope o f written contracts was regarded as contrary to the general policy o f 

the common law created by prevailing judicial precedent.

[7.40] In the meantime, a general review o f common law cases proves that despite all 

the formalities and hindrances, such as the paro l evidence rule, common law courts have 

attempted to uphold the theory o f freedom o f contract and give effect to unrecorded pre- 

contractual assurances i f  they are not excluded by the parties. The elements for the 

validity o f a collateral contract are examined below.

(iii). Prerequ isites for V alid ity
[7.41] A  promise in the position o f collateral contract will be binding i f  it is supported 

by some manner o f effective consideration. Entering into the main contract is normally 

regarded as consideration for the collateral promise and one o f its binding 

prerequisites. As another requirement it is suggested that the collateral promise must be 

intended as the reason for the conclusion o f the main contract, otherwise it may be 

regarded as a mere representation. This latter prerequisite was more clearly 126 127

“Such a collateral contract, the sole effect of which is to vary or add to the terms of 
the principal contract, are therefore viewed with suspicion by the law. They must be 
proved strictly. Not only the terms of such contract but the existence of an animus 
contrahendi on the part of all the parties to them must be clearly shewn. Any laxity 
on these points would enable parties to escape from the full performance of the 
obligations of contracts unquestionably entered into by them and more specially 
would have the effect of lessening the authority of written contracts by making it 
possible to vary them by suggesting the existence of verbal collateral agreement 
relating to the same subject-matter.” [1913] AC 30, at 47, per Lord Moulton.
[italics supplied]

126 See Hill v Harris [1965] QB 601.

127 In this respect Lord Denning MR in Evans & Son (Portsmouth) Ltd v Andrea M Ltd [1976] 1 WLR 
1078, at 1081 said:

“ [I]n respect of promises as to the future, we have a different approach nowadays to 
collateral contracts. When a person gives a promise or an assurance to another, 
intending that he should act on it by entering into a contract, and he does act on it by 
entering into the contract, we hold that it is binding.” [italics supplied]
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formulated in the Australian case o f J J  Savage & Sons Pty Ltd  v Blakney.ng In this 

case the High Court o f Australia upheld De La ssa lle  v G uildford and held that a pre- 

contractual statement may be a binding collateral warranty, i f  it is “prom issory” so that, 

without such a statement, the main contract “would never have been made.” 128 * 130 131 132 133 This 

case implies that a pre-contractual assurance can establish a binding collateral contract i f  

it is truly intended to be relied on, and the promisee enters into the main contract by 

relying on that statement.

[7.42] The Australian courts have given an additional prerequisite for the effectiveness 

o f a collateral contract. It was decided by the High Court o f Australia in H o yt’s  P ty Ltd  

v Spencer that a pre-contractual statement will only be regarded as a collateral 

contract i f  it is consistent with the main contract. This requirement is applied where 

the parties to the collateral contract are also parties to the main contract. However, the 

English courts do not apply the requirement o f consistency in relation to a collateral 

contract.

[7.43] When a statement has satisfied all the prerequisites o f a collateral contract, it will 

be effective even though the promisee is not a party to the main contract. In the same 

way, a collateral contract may still be valid even i f  the main contract is deemed 

unenforceable owing to some other reason such as illegality. A  breach o f a collateral 

contract, in such a case, gives the promisee a right to consequential damages.

2. Agreement to Negotiate or to Make a Contract

[7.44] It is a dominant view in English and Australian law that an agreement to 

negotiate on basic contractual issues is not enforceable on the grounds o f vagueness and

128 (1970) 119 CLR435.
1 OQ

[ 1901] 2 KB 215. See a study of this case see note 118 supra.

130 (1970) 119 CLR 435, at 442.

131 (1919) 27 CLR 133.

132 Although this case has been subject to criticism, it has not yet been overruled by the High Court of 
Australia.

133 Strongman Ltd v Sincok [1955] 2 QB 525.
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uncertainty134 135 and more importantly, because the parties lack the final intention to be 

bound. This fact was reaffirmed in Australia by the Supreme Court o f New South 

Wales in Coal C liff  C o llie ries Pty Ltd  v Sijehama Pty Ltd  &  Others and in England 

by the decision o f the House o f Lords in Walford v M ile s.136 137 138 139 140 141

It was expressed by Parker, J. In Von Hatzfeldt - Wildenburg v Alexander that “ the 

law does not recognise a contract to enter into a contract. The proposition o f Parker J 

was approved by the Court o f Appeal. Accordingly, in Morton v Morton, which

was similar in subject matter, it was held that there was a binding contract, it was

thought that the proposition o f Parker J. was abolished. In this case, a contract 

contemplating the execution o f a further contract was distinguished from a contract to 

make a contract. Such a distinction could be clearly inferred from the wording o f Lord 

Merriman P who said:

“The commonest thing in the world, . . .  is to draw up heads of 
agreement, which are afterwards to be put into more solemn form, if  the 
parties so require; but to say, in effect, that this is nothin^m ore than a 
contract to make a contract seems to me to be impossible.”

It seems that his Lordship meant that the agreement in question was a valid contract in 

itself, and not a mere contract to enter into a contract. Although Morton v Morton 41 

did not explicitly set forth a rule that an agreement to enter into a contract is binding, the 

validity o f such an agreement has been supported by common law scholars. For 

example, it is argued that the granting o f an option to a purchaser by a seller, who binds

See eg, Courtney & Fairbairn Ltd v Tolaini Bros (Hotels) Ltd [1975] 1 WLR 297, at 301. See also 
generally I Brow n , “The Contract to Negotiate: A Thing Writ in Water?” (1992) JB L  353.

135 (1991) 24 NSWLR 1. Nonetheless, in this case, Kirby P, with whom Waddell A-JA agreed, argued 
that depending on the precise terms of the agreement, which can be determined through construction, 
an agreement to negotiate can be enforceable under particular circumstances.

136 [1992] 2 AC 128.

137 [1912] 1 Ch 284. The subject matter of this case was a contract subject to execution of a formal 
contract.

138 [1942] 1 A11ER 273.

139 In Morton v Morton, heads of an agreement were drawn up between a wife and a husband for 
separation. The agreement stipulated that the parties should execute a separation deed incorporating 
the agreed terms. It was held that the agreement was a binding contract.

140 [1942] 1 All ER 273, at 275.

141 [1942] 1 A11ER 273.
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himself to enter into a contract i f  the other so selects, is a certain and binding 

contract.142

The study o f common law history indicates that over the course o f time this legal system 

has shown more and more flexibility in its desire to give effect to an individual’s 

agreements, even though such agreements are in the form o f agreements in principle or 

agreements to make a contract. According to such a phenomenon, the common law 

courts may even imply a term in an incomplete contract, that parties have to negotiate in 

good faith in order to settle any outstanding contractual terms which should be 

incorporated in their further formal contract.143 Nevertheless, it should be borne in mind 

that the courts may imply terms under restricted circumstances. For instance, it was 

held in A ustra lia  and New Zealand Banking Group Ltd  v F ro st Hold ings Pty  

Ltd 144 that “the law does not permit a court to imply a term into a bargain between 

parties for the purpose o f making their bargain an enforceable contract” .145

3. Agreement in Principle only

[7.45] The parties to a contract may initially reach agreement concerning principal 

matters but leave the final insignificant issues and formalities to be implemented 

subsequently, at or within a specific period o f time. As decided in Harvey v P ra tt,146 

where the parties exchange promises to conclude a contract, and agree on its general 

scope and principles, it may be regarded as incomplete i f  one or more o f the basic 

elements o f the contract are left unsettled.147 On the other hand, as decided in the

See C h i t t y , J, Chitty on Contracts, Sweet & Maxwell (27th ed 1994) at [2-097].
143 Ibid.

[1989] VR 695.

Ibid, at 702.

[1965] 1 WLR 1025.

In Harvey v Pratt [1965] 1 WLR 1025 on March 25th, 1965 the parties agreed on the general matter 
of a lease contract. The object of the lease (a garage) was described and the rent (£2125 per annum) 
was also set out in a written agreement. A cheque in the amount of £100 was given to the landlord, 
Mr. Harvey, to be deducted from the first payment of rent. The agreement was written, signed and 
witnessed by a third person, but it was silent regarding the commencement date. Pratt was never given 
a chance to occupy the premises, as the landlord refused to complete the contract because he had made 
an agreement with someone else. Pratt registered the written agreement before the land registry as an 
estate document. The landlord began an action to nullify this document. It was held that there was no
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Australian case o f South Coast O ils (Qld & NSW ) Pty Ltd  v Look Ente rp rise s Pty
148Ltd, the general agreement o f the parties may be treated as a complete contract where 

only the meticulous details o f the contract have been left unsettled, so that they can be 

determined by a standard o f reasonableness or by law.149 In such a case, the required 

basic prerequisites o f contract formation could be inferred from the preliminary 

agreement. For example, according to section 13(2) o f the Sale o f Goods Act 1923 

(NSW) and s 8(2) o f the Sale o f Goods Act 1979 (UK), a reasonable price may be paid if  

nc price is determined in the sales agreement. Therefore, a contract may be regarded as 

complete where the parties only agree to buy and sell without specifying the price. It 

seems that such a judgment could only be rendered regarding fungible goods because 

the specification o f the price in the sale o f non-fungible objects is the principal element 

of a contract in absence o f which no contract may be regarded as complete.

In another case concerning the sale o f com, the parties reached agreement on the 

description and quantity o f the object o f the sale, price and time table o f shipment. It 

was held that the agreement constituted a binding contract despite the fact that several 

otier important issues, such as the port o f loading, the rate o f loading and other payable 

expenses, rather than the price were left unsettled.150 Regarding the effect o f a 

preliminary agreement, in 1878, Lord Blackburn said:

binding contract owing to the failure of the agreement to specify the commencement date. This 
judgment was upheld in the Court of Appeal

However it was specified by Russell LJ that the law would imply a term according to which the 
contract commences at the expiration of a reasonable time. The alternative suggestion established in 
Jaques v Millar [1877] 6 Ch D 153, was also cited in Harvey v Pratt[ 1965] 1WLR 1025. According 
to this suggestion the date of agreement should be treated as commencement date.

* [1988] 1 Qld R 680. In this case, the plaintiff (as a lessee) orally agreed with defendants (as lessor) 
on the principal matters of leasing a service station (which was under construction) for the term of five 
years which could be renewed for a further five years. Pleading that there was no memorandum in 
writing to satisfy the requirement of s 59 of the Property Law Act 1974-1986 the defendants failed to 
proceed with the lease agreement. The plaintiff relied on an affidavit sworn by a witness as meeting 
the requirement of the said Act. It was held that there was an effective agreement.

See eg, Von Hatzfeldt-Wildenburg v Alexander [1912] 1 Ch 284, 288-289 (showing that the effect 
of a preliminary agreement depends on its purpose); See also: BSC v Cleveland Bridge & 
Engineering Co Ltd [1984] ER 504 (indicating that the effect of a preliminary agreement is subject to 
the parties intention, whether or not they have intended to be bound to their promises.)

Pagnan SPA v Feed Products Ltd [1987] 2 L loid’s Rep 601.
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“As soon as the fact is established o f the final mutual assent o f the 
parties as that those who draw up the formal agreement have not the 
power to vary the terms already settled, I think the contract is 
completed” 151

4. Preliminary Agreement in Sale o f Land

[7.46] As a general rule, the effect o f any preliminary agreement depends on whether or 

not the basic elements o f a binding and certain contract are agreed upon and whether or 

not both parties have intended to be bound at the time, despite the fact that some further 

formalities remain to be done and some other significant terms may need to be agreed 

upon. A  preliminary agreement without the two above-mentioned factors will 

undoubtedly be treated as ineffective.153

However, in some cases the preliminary agreement in relation to the sale o f land has 

been held ineffective due to the lack o f basic requirements. For example in Bushw a ll 

Properties Ltd  v Vortex Properties154 the letters exchanged between the parties 

indicated that in June 1968 it was agreed that the plaintiff would buy and the defendant 

would sell specific land for a certain price to be paid in three phases and upon each * 23

Rossiter v Miller [1878] 3 App Cas 1124, at 1151 cited with approval in: Coope v Ridout [1921] 1 
Ch 291, at 294.

For example see generally: Davies v Davies (1887) 36 Ch D 359: G Scammel & Nephew Ltd v 
Ouston (1941) AC 251; Kingsley & Keith Ltd v Glynn Bros Ltd (1953) 1 Lloyd’s Rep 211.

For example in Perry v Suffields Ltd [1916] 2 Ch 187, the plaintiff was the owner of a freehold 
licensed premises known as “S ta n n a rdand its goodwill situated in a place named Rugby. In the 
course of negotiations between the plaintiff and two directors of the defendant company for the sale 
and the purchase of a house for £7000, the secretary of the company wrote the plaintiff a letter on Feb. 
23, 1915, saying: “Dear Sir,. . .  at a meeting of directors held today I was instructed to write and offer 
you seven thousands pounds for freehold premises, goodwill and possession.” This offer was 
accepted on March 3, 1915 through a letter saying: “Dear Sir I am obliged for your letter of February
23 last. Please note I now accept same, viz. £7000”

Subsequently the buyer’s solicitor wrote a letter to the owner of the freehold indicating that his client 
would not proceed with the purchase of the property on the mentioned condition and that the 
negotiations should end. Perry (the freehold owner) began an action for specific performance. In the 
first trial, Sargant. J. held that the two mentioned letters constituted a definite and complete contract. 
He added that the agreement was a plain contract and there was no evidence that it had been mutually 
cancelled or modified. This judgment was approved on appeal. According to the reasoning of Lord 
Cozens Hardy MR, which was accepted by two other Lords, the mentioned letters concluded the whole 
agreement. He added that the silence of the agreement relating to the date of completion of the 
contract or the lack of a deposit are subsequent matters which do not prevent the exchange of the 
letters of the offer and the acceptance which constituted a binding contract.

[1976] 1 WLR591.
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payment, a proportionate part o f the land would be released and conveyed to the 

purchaser. The seller (landlord) repudiated the agreement and attempted to alter the 

terms. Consequently, on July 1969, the plaintiff brought an action for specific 

performance and consequential damages. On July 24, 1969 the defendant conveyed the 

land to a third party. In May 1971 the plaintiff commenced another action which was 

consolidated with the first action, claiming damages for breach o f contract. In the first 

trial Oliver J held that in equity the plaintiff had become the owner o f the land and had a 

right to select what portion should be conveyed to him upon each payment. The 

defendant appealed. At this stage it was held that there was no binding contract, and the 

written agreement was uncertain because it had not clarified which portion should be 

conveyed at each phase. Nevertheless, it was argued in this case that the power to select 

each portion at each stage was a matter o f law. I f  no provision in the contract indicated 

that this power was vested in the purchaser, then leaving such a term unsettled causes 

the whole contract to become uncertain.
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IV GENERAL CONCLUSION AND COMPARISON

[7.47] As a result o f controlling the contractual relations o f individuals, each o f the 

three legal systems imposes certain restrictions on freedom o f contract in refraining 

from giving effect to certain types o f contractual clauses.155 Compared with the 

common law, the two other legal systems, particularly Islamic jurisprudence, are stricter 

in their control o f the admissibility o f contractual cluses (shurut, conditions). Such 

restrictions are closely tied to the existence o f a number o f nominate contracts.156 

Jurists imply that the parties’ rights and duties in nominate contracts are determined by 

the S h a ri‘a, and, therefore, the parties do not need to incorporate external conditions 

which may taint contracts with uncertainty or usury.157 158 The caution o f Islamic 

jurisprudence in allowing additional conditions in nominate contracts is also due to its 

reliance (mostly by the Sunni schools o f thought) on a hadith indicating that the Prophet 

has prohibited nominate contracts with additional conditions. As a result o f this 

trend, the dominant opinion under Shi‘a jurisprudence and Iranian law is that a 

contractual clause in a nominate contract is to be regarded as a “ secondary commitment” 

and extrinsic to the main obligations o f contracting parties. It has also been argued that 

such a secondary commitment is not fulfilled in return for a part o f the contract 

consideration. Application o f this opinion allows contracts to become vulnerable and 

unstable, because on the basis o f this analysis, the breach o f a contractual clause gives 

an option to the beneficiary party to rescind the contract, regardless o f whether the 

violated term is essential or non-essential.

[7.48] A  condition precedent was one o f those conditions, which in the light o f the 

above-mentioned restriction was not allowed by the early Shi‘a jurists. Accordingly, 

these jurists argued that any contract whose formation or performance was subject to the

For example, according to section 68 of the Australian Trade Practices Act 1974 (Cth) certain 
exemption clauses in relation to consumer contracts are prohibited. See generally chapter 8 of the 
thesis.

156 See nominate contracts under chapter two of the thesis.

157 On the basis of this analysis a contractual clause is allowed under exceptional circumstances if it is 
consistent with the effects set forth in the contract by the Shari ‘a.

158 See [4.14],
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realisation or fulfilment o f a condition precedent was to be regarded as void. To support 

such an inflexible restriction on the freedom o f contract, it has been argued that a 

conditional contract is not valid because the parties have no intention to create legal 

relations, otherwise they would conclude the contract in a definitive form. Nonetheless, 

the later Shi‘a jurists without being expressly critical o f the unanimous opinion o f the 

early jurists, allow those conditional contracts whose effect or performance is subject 

only to a condition precedent, and not their formation. The inflexible opinion o f the 

early jurists is subject to criticism because, although it appears to pay more attention to 

the intention and consent o f the parties, in fact it disregards the intention o f the parties 

who decide that the contract or its performance is to be subject to a condition precedent. 

Apart from conditional marriage and conditional guarantee contracts, which are 

regarded as void under the CCI, this Code is silent with regard to the general status o f 

contracts subject to a condition precedent. Nonetheless, Iranian scholars on the basis o f 

Article 10 o f the CCI, and also by relying on the theory o f freedom o f contract, give 

effect to a contract, whose formation or performance is subject to a tangible condition 

precedent, in accord with the intention o f the parties.159

[7.49] However, there is no restriction on admissibility o f a condition precedent under 

the common law. Under this legal system, the formation or the fulfilment o f a contract 

can wholly or partially be subject to a condition precedent.160 Before the realisation o f 

the condition precedent, the conditional contract is not void but unenforceable. In 

contrast, according to the early Shi‘a jurists a conditional contract was initially regarded 

as void161 and, therefore, the realisation o f the condition precedent did not change its 

status. Under the common law, it would be assumed that there has been no contract i f  

the condition precedent has not been realised. In such circumstances, the beneficiary 

party will be entitled to damages i f  the other party has promised to procure the relevant

See [7.12],

See [7.28],

See [7.10],
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condition precedent, in contrast to the early Shi‘a jurisprudence, under which such a 

promise had no value.

[7.50] The position taken by the common law in freely giving effect to conditions 

precedent, and all kinds o f conditional contracts, is plausible and consistent with the 

freedom o f contract. Nonetheless, it seems that the common law is not explic itly  

concerned with the status o f a contract whose effect is subject to an impracticable 

condition or a condition which is extremely unlikely to be realised. Therefore, it is not 

quite clear whether or not such a contract is regarded under the common law as void on 

the grounds o f vagueness or uncertainty. However, this issue has been scrutinised by 

the moderate Shi‘a jurists. It is a plausible to argue that when a party to a contract 

makes his commitment subject to an impracticable event, in fact he does not really 

intend to create any legal relations. In light o f such an argument, the inflexible opinion 

o f the early jurists remains immune from any criticism, i f  their opinion is interpreted in 

this way. An example o f this would be A ’s promise to B that “ I will sell my house to 

you for half price i f  a communist revolution accrues in United States” . Nonetheless, 

such an interpretation o f the opinion o f the early Shi‘a jurists seems to be far from 

reality, because on the basis o f this inflexible opinion, which is in conflict with the 

theory o f freedom o f contract, even a contract whose performance is subject to a 

practicable condition would be regarded as void.164 The moderate jurists have shown 

more o f a tendency to lift the obstacles imposed on the theory o f freedom o f contract by 

the early jurists. Nonetheless, it appears that they have only gone half way because they 

still will not allow a contract which, according to the sound intention o f the parties, has 

its formation subject to a practicable condition.

[7.51] The three legal systems impose another exception on the freedom o f contract 

when they in principle refuse to give effect to those terms which are agreed upon by the 

contracting parties in the course o f pre-contractual negotiation, but are not incorporated 

in the contract. This principle is applied under the three legal systems, despite the fact

162

See note 72 supra. 

See [7.11].

See [7.10],
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that they pay a great deal o f attention to the subjective intention o f the parties. 

However, because o f the difficulty in proving the parties’ real intention, in practice, they 

prefer the objective theory o f contract, and primarily give effect to the outward 

intentions o f the parties. The precedence o f such a principle goes far under Islamic 

jurisprudence when the early jurists argued that those terms which are agreed upon but 

not mentioned in the contract are, as a rule, not effective. Later in the second half o f the 

19th century this principle was also adopted by Lord Blackburn in In g lis  v John 

Buttery &  Co,165 The decision in this case was endorsed by the High Court o f Australia 

in Gordon v Macgregor166 167 168 and followed in subsequent cases. According to this 

principle, on which the “parol evidence ru le ” was founded, in determining contractual 

terms, the common law courts must only look at the document o f the relevant 

contract. Meanwhile, as expressed by Supreme Court o f New South Wales, the parol

evidence rule will be applied only if  it is determined that all the parties intended the
168document to be the authoritative record o f the whole o f the contract.

[7.52] Islamic jurisprudence does not show any flexibility in the admission o f terms not 

incorporated in contract. Consequently, a pre-contractual assurance made by one 

contracting party in favour o f the other will be regarded as ineffective even if, without 

such an assurance (which is similar to the common law’s collateral contract), he or she 

would have never entered into the main contract. This inflexible position is not 

plausible because in particular circumstances, it disregards those terms which, according 

to the sound intention o f the parties, are agreed upon as being “ essential to” the main 

contract, so that without such terms the main contract would have never been entered 

into. On the other hand, it seems that despite the existence o f the parol evidence rule 

and all the formalities required by the statutes, the common law has always shown 

tendency to uphold the doctrine o f freedom o f contract, and to give effect to the oral 

unrecorded pre-contractual stipulations o f the contracting parties as far as it is possible

103 (1878) 3 ApCas 552.

166 (1909) 8 CLR 316, at 323, per Isaacs J.

167Inglis v John Buttery & Co(1878) 3 Ap Cas 552, at 577.

168 State Rail Authority o f  New South Wales v Heath Outdoor Pty Ltd (1986) 7 NSWLR 170, at 191, per 
McHugh JA.
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to do so. This is so despite the fact that the history o f the common law has been witness 

to a struggle between the restriction on the admissibility o f oral pre-contractual terms, in 

light o f the parol evidence rules on the one hand and, giving effect to the real intention 

o f the contracting parties on the other. This phenomenon can obviously be seen in 

various cases from approximately the beginning o f the second half o f the 20th 

century,169 as when Lord Denning declared in Mendelssohn v Norman 70 that a written 

condition should be rejected because it conflicted with an express oral promise. 

Similarly, in Evan (J) Ltd  v M erzario Ltd  (CA) a new door was opened in favour o f 

giving effect to oral promises and collateral contracts.
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For example in City and Westminster Properties Ltd. v. M udd [1959] Ch. 129 despite the existence 
of explicit written exemption clauses on the face of the relevant contracts, the oral and unwritten 
assurances were held binding.

[1970] 1 QB 177.

[1976] 1 WLR 1078.
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I. INTRODUCTION

[8.01] As part o f the trend towards controlling the contractual relations o f individuals, 

the common law, Islamic law and Iranian law, as an exception to freedom o f contract, 

set out particular rights or obligations for contracting parties in certain predominant 

contracts such as sale and hire1 2 3 which cannot be excluded or restricted by the 

contracting parties. For example, according to the U nfa ir Contract Term s Act 1977 

(UK), the parties to a sale contract are prohibited from excluding or restricting the 

“ seller’s implied undertaking as to title,” etc. (specified by s 12 o f the Sale o f Goods Act 

1893) or the “ seller’s implied undertaking as to conformity o f goods with description 

or sample, or as to their quality or fitness for a particular purpose” (specified by ss 13- 

15 o f the Sale o f Goods Act 1893). Section 68 o f the Australian Trade Practices Act 

1974 (Cth) sets out similar prohibitions. By this recent form o f statutory intervention 

inio the common law legal system o f the contractual relations o f individuals, the 

asperities o f freedom o f contract were effectively softened. Such legislative 

imervention was a social necessity to restrict those monopoly suppliers who tend to use 

freedom o f contract as a slogan and to rigidly exclude their contractual liability in 

contracts with a “ take it or leave it” basis. This process was an effective measure under 

the common law, taken for the protection o f consumers in contracts for the supply o f 

gcods or services. Under such statutory controls, any contractual term can be 

in/alidated i f  it does not satisfy the reasonableness test, regardless o f the fact that it was 

inended as being applicable by the contracting parties. Similarly, Islamic jurisprudence 

arid also Iranian law prohibit any contractual clauses which exclude or reduce the main 

contractual rights or obligations sanctioned by the Sh a ri ‘a imperative provisions.

[802] The three legal systems have applied such controls to contract law, but in 

differing scope and form. The common law deals with the issue through the prohibition 

of “exemption clauses” , as one o f the applications o f “unfair” contractual clauses.

1 fee note 107 infra.

2 fee s 6(1) of the English Unfair Contract Terms Act 1977.

3 d  s 6(2).
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Under Islamic jurisprudence and Iranian law such control is achieved by the prohibition 

o f any contractual clause which excludes or reduces the main effects o f contracts. These 

effects are termed as “ muqtada” o f contracts.

[8.03] The present chapter deals with the study o f clauses which contradict the muqtada 

o f contracts under Islamic (Shi‘a) jurisprudence4 and Iranian law in comparison with 

similar issues under the common law in the form o f a general reference only. The 

chapter firstly examines the issue under Islamic jurisprudence and Iranian law. In this 

way the chapter deals with the definition o f the unchangeable effects o f contract 

{muqtada), the way that the main effects o f the contract may be contradicted by mutual 

agreement o f the parties, the criteria for recognition o f the muqtada o f contracts and the 

bases o f invalidity o f any clause which contradicts the muqtada o f contracts. The CCI 

has only followed the Shi‘a jurisprudence in relation to the muqtada o f nominate 

contracts without producing any further analysis. Thus, this portion o f the thesis 

focuses on the Shi‘a jurisprudence with a very brief reference to Iranian law. The 

chapter secondly provides a brief examination o f exemption clauses under the common 

lav/ to the extent that they play the same role as clauses contrary to the muqtada o f 

contracts under Islamic jurisprudence and Iranian law. In this section the differing 

position o f the common law and the statutes, and also the recent developments in this 

legal system towards the invalidation o f some exemption clauses, as methods o f 

protecting consumers with weak bargaining power, will be examined.

[8.04] The chapter finally considers the similarities and the differences o f the three legal 

systems in relation to this issue and concludes with two main points: First, the three 

legal systems as an exception to freedom o f contract, control the contractual relations o f 

individuals by prohibiting the exclusion or the restriction o f some particular rights or 

obligations sanctioned by the law in certain contracts. The scope o f such control is 

significantly narrower under the common law than under Islamic jurisprudence and 

Iranian law. Secondly, although the three legal systems have difficulty in recognising

4 The issue c f clauses contrary to the muqtada of contracts is dealt with by all Islamic schools of 
jurisprudence, but this chapter only examines the issue under the Shi‘a school.
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all the contractual rights and duties which cannot be excluded or restricted by mutual 

consent o f the parties,5 such a difficulty is more crucial under Iranian law and 

particularly under Islamic jurisprudence. That is because there are no codified 

provisions under these two legal systems to regulate the scope o f such a control o f the 

law over unfair restrictive contractual terms, but rather the issue is dealt with merely by 

relying on a generalised theory o f “muqtada o f contracts” and the controversial 

statements o f jurists. The lack o f codified statutory provisions concerning the issue has 

led some Iranian lawyers to go far in giving effect to some unfair contractual clauses by 

relying on freedom o f contract.6 7 By a comparative analysis o f the issue under the three 

legal systems, this study attempts to suggest an additional and possibly more effective 

criterion for the recognition o f those contractual rights or obligations which cannot be 

modified by consensual agreement o f the parties under Islamic (Shi‘a) jurisprudence 

and Iranian law.

II. ISLAMIC AND IRANIAN LAW: CLAUSES CONTRARY TO THE M UQ TADA

OF CONTRACTS

[8.05] It is a unanimous opinion among Islamic jurists and Iranian civil law experts that
7any clause which excludes the main effects o f a nominate contract is regarded as void. 

Those main contractual rights and liabilities which are sanctioned by the Sh a ri ‘a or by 

the law and cannot be altered by the parties are called the muqtada o f contracts.

As will be seen later, there are no precise criteria under the common law legal system for the distinction 
of reasonable exclusion clauses from unreasonable ones.

6 A few arguable restrictive contractual clauses under Islamic jurisprudence and Iranian law will be
studied later in this chapter.

7 From the Shi‘a jurists see eg, M Ansari, Makdsib, p 281; Ta bataba ‘ i Y azdi, Hashiya ‘Ala al-
Makasib, vol II, p 112; S hahId AL-Thani, fH^Masalik al- ‘Afham F i Shark Sha rai‘ al-Islam, vol I, p 
152; N A ’INI, Mirza Ha ssa n , Munyat al-Talib, ed K honsari, Sheikh Mu sa , (Tehran, nd: Chap 
Sangi, Heidari) vol II, p 111; ‘A llamah Hilli, Qawa‘id al-Ahkdm, p 152; NAJAFI, Jaw ahir al- 
Kalam f i  Sharh Sharayi ‘ al-Islam, vol XXIII, p 201.

From Iranian scholars see eg, SH Imami, H uquq Madam [Civil Law], (Tehran, 4th ed 1363/1984: 
Kitab forushi Islamiyyah), vol I, p 279; M ‘A d l , Huquq Madani [Civil Law], (Tehran, 1342/1963: 
Amir Kabir) p 148; BORUJERDI A bdoh, M, Huquq Madani [Civil Law], (Tehran, 1329/1950: Nashr 
‘Ilmi) p 144; SH Safa ’ I, Daorah Moqadamdti Huquq Madani [Civil Law, Preliminaries], (Tehran, 
1351/1972: Mu‘assisat ‘Ali Hisab-dari) vol II, p 214; N Katuziyan , Qawa'id ‘Umumi Qarardddha  
[G eneral Principles o f  Contracts] (Tehran, 1368/1989: Behnashr) vol III, at [571]-[573].
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According to Article 233 o f the Civil Code o f Iran a contractual clause contrary to the 

muqtada o f the contract is void and unseverable and, therefore, brings the whole 

contract down. Despite the fact that these two legal systems are quite firm with regard 

to the invalidity o f contractual clauses which contradict the muqtada o f contracts, they 

lack a clear provision regarding the scope and the basis o f such invalidity. The various 

aspects o f the restrictions on the muqtada o f a contract under Islamic jurisprudence and 

Iranian law are dealt with below.

A. What is  the Muqtada o f a Contract

[8.06J No single definition has been rendered by the jurists o f a contract’s muqtada. 

One group o f jurists and lawyers is o f the opinion that the muqtada refers to those 

effects which constitute the main and essential substance o f a contract so that in the case 

o f such effects being restricted by a clause, the contract will lose its main purpose.* 9 

Some jurists believe that the muqtada o f a contract refers to those effects that are 

specifically sanctioned for the contract by the Book and the Tradition.10 Accordingly, 

they believe that any contractual clause which restricts the main effect o f a contract is 

invalid on the grounds o f contradiction with the Book and the Tradition.11 12 Some other 

jurists and lawyers have stated that the muqtada o f a contract refers to those effects 

which are established by usage without any necessity for the creation o f such effects 

by the Book or Tradition. They use the example that, if, in a sale contract, the vendee’s

Article 233 of the CCI indicates:
“The following contractual conditions are null and void and will nullify the 
contract itself:

(1) A clause which is contrary to the requirements of the contract [muqtada],

(2) An unknown condition which results in making both the subject matter of 
the contract and the consideration thereof to be unknown.”

9 See eg, From the Jurists: MA NaraQi, ‘A w a’id al-Ayyam, p 49; MF MarAgha ’ I, ‘Anawin, p 245;
from the Iranian scholars See eg,: S H Im am !, not 7 supra, p 278; N  KAtuziyan , Qawa ‘id ‘Umumi 
Qarardadha [G eneral Principles o f  Contracts], (Tehran, 1368/1989: Behnashr) vol III, p 175.

10 See eg, ‘A m il! ^^^J/am i‘ al-Maqdsid, vol I, p 261; M An sArI, Makasib, p 281.

11 SHAHID a l-Thani, Masalik a l- ‘Afham, vol I, pl90; SMH NAJAFI, Jaw ahir al-Kalam, vol XXIII, p
200.

12
See “usage” under Islamic jurisprudence and common law under chapter two.
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right o f taking possession o f the goods is excluded, no contract would be realised from
13the viewpoint o f the usage.

[8.07] By contrast, some civil lawyers believe that the muqtada refers to those effects 

for the attainment o f which the parties proceed to conclude a contract. According to this 

idea any clause which excludes or restricts such main intended effects are invalid, such 

as clauses which forbid in a marriage contract sexual relations between husband and 

wife or non-realisation o f ownership for the purchaser in a sale contract.* 14

B. Ways by which a Contract’s muqtada may be Contradicted: “Exclusion ” or

“Reduction ”

[8.08] Similar to the common law under which a clause in certain cases is prohibited 

because it either “ excludes” or “reduces” some contractual liability, a contractual clause 

may be regarded as prohibited under Islamic jurisprudence or Iranian law on the 

grounds o f contradiction with a contract’s muqtada i f  it either totally negates an 

essential effect o f a contract or restricts it. Each o f theses two situations is examined 

below.

1. Infringement of the Essential Purpose of Contract

[8.09] A  contractual clause will be regarded as void on the grounds o f contravention 

with a contract’s muqtada i f  it totally negates essential and unchangeable effects o f a 

contract. For example, the essential effect in a sale contract is taking possession o f the 

actual property in return for the price and, in a lease contract, taking possession o f the 

benefits o f the object o f the lease in return for the agreed rent. Where a clause in a sale 

contract negates such an essential effect, it has been considered by some jurists as a 

clause contrary to the muqtada and therefore invalid.15 This opinion is supported by the

M A  N araQ i, ‘A w a’id al-Ayyam, pp 49-50; M  BORUJERDI ABDOH, Huquq M adani [Civil Law], 
(Tehran, 1329/1950: Nashr Tlmi) Pl44.

N K a t u z i y a n , Qawa'id ‘Umumi Qarardddha [G eneral Principles o f  Contracts], (Tehran, 1368/1989: 
Behnashr) vol III, p i76.

See eg, MF M A R A G H A ’ i, ‘Anawin, p 252; SMH NAJAFI, Jaw ahir al-Kalam, vol XXIII, p 201; MH 
N A ’INI, Munyat al-Talib, ed SM KHONSARI, (Tehran, nd: Chap Sangi, Heidari) vol II, p 112; SMK 
T a b a t a b a ' i Y a z d i , Hashiya ‘Ala al-Makdsib, (Qum, Chap sorbi) vol II, p 241; MH M U SAW I 

(BU JNURD l), Al-Qawa'id al-Fiqhiyya, vol III, p 234.
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majority o f contemporary Iranian civil lawyers.16 17 18 Sometimes contractual clauses do not 

prim a facie explicitly negate the essential effects o f the contract but rather make some 

contractual rights or obligation subject to certain conditions which culminate in the 

negation o f the contract’s muqtada. The example is stipulating in a sale contract that 

the vendee should, after seizure, donate the object o f sale to the vendor himself or to a 

particular person, or in the lease o f a house, that the tenant should ex gratia place the 

object o f the lease as a dormitory at the disposal o f students until the end o f the 

tenancy. Another example is the situation where a woman, for the purpose o f 

obtaining the citizenship o f a particular country enters into a marriage contract with a 

man from that country, in order to fulfil the requirements for obtaining citizenship. A  

clause in such a marriage contract which excludes cohabitation and sexual relations

between the woman and the man, will be regarded as void on the grounds o f
18contradiction with the marriage muqtada.

2. Restriction of the Essential Effects of Contract

[8.10] Instead o f negating the essential effects o f a contract, a clause may restrict some 

contractual rights or obligations. For example, a clause in a sale contract on the basis o f 

which the vendee cannot take possession o f the object o f sale for a certain period o f 

time, or, cannot sell the object to one or more particular individuals; or, in the case o f 

being inclined to sell it, the vendor or certain particular persons shall have priority; a 

clause in a lease contract on the basis o f which the tenant cannot use the object o f the 

lease for a particular business. Such restrictive contractual clauses are in principle 

regarded as valid on the ground that they do not contradict the basic elements o f the 

contract.19

16 See eg, S H Im am !, note 7 supra, vol I, p 279 ; N  Katuziyan , note 7 supra, vol III, p 183.

17 N  Ka t u ziy a n , Id, pp 183-84.

18 Ibid.

19 Ibid.
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C. Criteria fo r Recognition o f Contracts ’ Muqtada

1. The SharVa Criteria

[8.11] A  number o f jurists believe that The Book and the Tradition are the only criteria 

for recognition o f a contract’s muqtada. On the basis o f these criteria, all the effects 

which are established for a contract by the Sh a ri ‘a are, without exception, regarded as 

muqtada and therefore any contractual clause which contradicts such effects will be 

regarded as invalid on the grounds o f illegality (contradiction with the Book and the 

Tradition).20

[8.12] It is submitted that this criterion is subject to criticism as being inflexible and 

rigid. This criterion does not make any distinction between those effects which can and 

cannot be restricted by a contractual clause. Accordingly, this criterion is not 

consistent with the theory o f freedom o f contract which is affirmed under moderate 

Islamic jurisprudence.

2. Divine Law and Usage Criteria
[8.13] A  number o f the Shi‘a jurists believe that for recognising the muqtada o f 

contracts, both the S h a ri‘a ’s rules o f contract law and also the current usage should 

jointly be considered. Sheikh Ansari classifies contractual rights and obligations which 

are sanctioned by the S h a ri‘a into two categories. First, those rights and liabilities 

which can be excluded or restricted by a clause, and second those rights or liabilities 

which are essential and cannot be varied, excluded or restricted by stipulation o f the 

parties. He argues that those restrictive clauses which change or modify the latter 

kind o f effects will be regarded as void on the ground o f contravening the Book and the 

Tradition. According to Ansari’s discussion these two types o f contractual effects can

20 . . KflKAjO
See eg, ‘A mil! K-fcJRfef, Ja m i‘ al-Maqasid F i Sharh al-Qawa‘id, vol I, p 26; Shahid a l -Thani, Al- 
Masalik al- ‘Afham F i Sharh SharaV al-Islam, vol I, p 152; M am aqani, Manahij al-Muttaqin, p 233; 
MJM ‘A mili, Miftah al-Karamah f i  Sharh Qawa ‘id al- ‘Allamah, vol IV, p 730.

For a similar argument See N  K A T U Z IY A N , note 7 supra, vol III, p 178. 

M  A n s a r !, Makasib, p 282.
23 Ib id .
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be recognised in light o f both the divine law and the current usage ( ‘u r j) } A This opinion 

is critically viewed by some jurists on the ground o f having associated the clauses 

against the contract muqtada with clauses contravening the Book and the Tradition.24 25 26

[8.14] With respect, it is suggested that such a criticism o f Ansari’ s opinion is very 

weak and baseless, because, generally this is the only law (and the juristic injunctions 

based on the Book and the Tradition) which can, as an exception to the theory o f 

freedom o f contract, interfere in the contractual relations o f individuals and prohibit 

them from excluding or restricting certain contractual rights and liabilities. Therefore, 

as Ansari has argued, it is quite justified to say that a contractual clause which is 

regarded as contrary to a contract’s muqtada in fact is invalid due to its explicit or 

implicit prohibition by the law (and the Sh a ri ‘a under Islamic law).

3. Usage and Parties’ Will Criteria

[8.15] Moderate jurists and contemporary civil law commentators have mostly 

supported the idea that for the recognition o f the essential effects o f a contract {muqtada 

al-aqd), the intention o f the parties and also the current usage should be taken into 

account. Some jurists believe that, since validity o f contractual clauses is a rule, such 

clauses will be generally regarded as effective even i f  they explicitly contradict the

effects created by the law, except in particular cases where such a clause is regarded as
26void under the Sh a ri ‘a or according to usage.

[8.16] Katouziyan, a contemporary Iranian professor o f civil law, is o f the opinion that 

although the rule o f usage in the ascertainment o f a contract’s effects and its corollaries 

should not be disregarded, further complexity in trade relations, miscellanies o f contract 

and the principle o f freedom o f contract has nowadays rendered the usage role less 

significant and that it is the parties’ mutual intention which has to be taken into 

consideration as the most important point. For example, where a merchant purchases a

24 Ibid.

25 M  H NA ’INI, Munyat al-Talib, ed KHONSARI, SHEIKH M usa , vol II, p 112; Tab a ta b a ‘I Y azdi, 
Hashiya ‘Ala al-Makasib, vol II, pi 16.

26 See eg, Ta b a ta b a ‘i Y azdi, Ibid; See also N A ’INI, M irza Hassan , id, pp 112-13.
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commodity for business purposes to sell it, any clause in the sale contract divesting him 

o f the right o f transfer o f the object o f sale will be void on the ground o f contravening 

the essential effects (muqtada) arising from the mutual intention o f the parties and not 

arising from usage.

[8.17] Katouziyan is reluctant to firmly accept “ the parties’ mutual intention” test. He 

argues that mere consideration o f the parties’ enunciation and declarations is insecure 

and misleading, and that, therefore, the main effect o f a contract should be recognised 

by taking into account the law and the current usage. In justification o f this deviation he 

takes into consideration the elements o f some contracts set out by the law as the sine  

qua non o f a contract, regardless o f the parties’ intention and will. He says, for 

example, the necessity o f seizure in an endowment or donation contract is a prerequisite 

set out by the law and any contrary clause shall indeed be considered as contrary to the
27muqtada and hence invalid.

[8.18] This criterion is weak and subject to criticism because it is supported by circular 

reasoning. When a contractual clause is agreed upon by the contracting parties, how 

could it be said that such a clause is void because it contradicts those effects o f the 

contract which are rendered unchangeable by the intention o f the parties? Instead, it is 

justified to say that it is only the law that, as an exception to freedom o f contract, 

intervenes in the contractual relations o f individuals and sets aside a restrictive 

contractual clause despite the fact that it is agreed upon by the mutual intention o f the 

parties. Where the law is not explicit, the usage can only help in the interpretation o f 

the law in order to ascertain whether or not it prohibits particular restrictive clauses.

D. Invalidity Bases

[8.19] The Shi4a jurists are not unanimous regarding the bases which render clauses 

which contradict a contract’s muqtada invalid. The following opinions are extracted 

from a wide range o f different opinions concerning the issue:

N K A T U Z IY A N , note 7 supra, vol III, pp 180-81.
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1. Conflict Between Contract and its Clause

[8.20] A  group o f jurists argue that the reason for the invalidity o f a clause which 

excludes fundamental contractual rights and liabilities (clause contrary to the contract’s 

muqtada) is the existence o f conflict between the purpose o f the clause and the purpose 

o f the contract.28

[8.21] This opinion is subject to criticism for two reasons. First, it has ignored the 

theory o f freedom o f contract. Secondly it considers a clause as a phenomenon apart 

from the contract, while in fact “contract” refers to a collection o f clauses which are 

agreed upon by the parties.

2. Contradicting the Book and the Tradition Rules

[8.22] Most o f the ancient jurists believed that the reason for the invalidity o f such a 

contractual clause lies in its contradiction with the S h a ri‘a or, in other words, its 

repugnance with the Book and the Traditions. They argue that the Book and the 

Tradition have imposed certain effects for contracts so that any clause which is contrary 

to such an effect is in fact contrary to the Sh a ri ‘a.

[8.23] Though not devoid o f force this opinion is not comprehensive for two reasons. 

Firstly, it does not show any distinction between those contractual rights and obligations 

(sanctioned in a contract by the Book and the Tradition) which can and cannot be 

excluded by a clause. Secondly, it is not consistent with the theory o f freedom o f 

contract, because it does not embrace innominate contracts the effects o f which are 

unprecedented in the Sha ri ‘a and are molded by the parties’ mutual will. * 731

MF Mar ag h a ’L ‘Anawin, p 252; NA ’INI, M irzA Hassan , Munyat al-Talib, vol II, p 112; N araqi 
M ulla  M uham m ad , Mashdriq al-Ahkam, p 67; MUSAWI (BUJNURDI), M irzA HASSAN, Al-Qawa'id 
al-Fiqhiyya, vol III, p234; JiLANl M irzA A bu  a l -QAsim (M irzA Qum m i), Ghana ’im al-Ayyam, p
731.

Feid KAshAn i, M uhammad  M uhsin, Mafatih al-SharaV, vol III, p 66; Shahid a l -ThAn i, Al-Masalik 
a l- ‘Afhdm F i Shark Sharai ‘ al-Islam, vol I, p 52; M0HAQQIQ HlLLI, Sharayi1 al-Islam, vol II, p 33; 
SHAHID AL-ThAni, al-Rawdah al-Bahiyyah, vol III, p 505; ‘A llAmah  H illi, Tadhkirat al-Fuqaha \ 
vol I, Kitab al-Matdjir (Book of Trade); From later Jurists see : MR Rashti, Ijarah, pp 52-62.
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3. Conflict of Condition With the those Effects which Cannot be Altered 
According to tht Shari*a

[8.24] While embracing the two previous opinions, more recent opinion regards a 

contractual clause as invalid i f  it excludes those contractual rights and obligations which 

burden a contract on the basis o f imperative rules o f divine law. Although this opinion 

had been referred to by the jurists prior to Sheikh Ansari it was analysed in a more 

extensive manner by this eminent jurist in his book Makasib. He argues that the effects 

created by the Law-Giver or the law in certain contracts are o f two types: The first type 

are the effects that inherently burden a contract or which the contract should in any 

circumstances possess. The rules creating such unchangeable effects are the imperative 

rules o f the Sha ri ‘a. Accordingly, any contractual provision which contradicts this 

group o f effects is considered as contrary to the muqtada and, therefore, doomed to 

invalidity. The second type are the effects placed on the contract by the S h a ri‘a as 

locum tenens o f the contracting parties. Divine law actually burdens as locum tenens 

these types o f effects on a contract i f  the parties fail to stipulate otherwise. There is no 

basis for the invalidity o f any contractual clauses which exclude or modify those rights 

or obligations which arise from the second type o f effects.

[8.25] This opinion seems plausible compared with the previous ones for two reasons. 

First, it is consistent with the freedom o f contract. Secondly, it implies that only the 

imperative provisions o f the law can prohibit certain restrictive clauses which exclude or 

reduce what would otherwise be a party’s rights or liabilities under the contract.

4. Suggested Bases

[8.26] The status o f a clause which excludes or modifies contractual rights or liabilities 

is the most controversial issue in the Islamic and Iranian law o f contract. Although the 

issue has been extensively dealt with under these two legal systems, so far no 

comprehensive basis has been rendered for the invalidity o f such a contractual 

provision. This thesis suggests two main bases for the invalidity o f a contractual clause

See eg, N araQ! M ulla  A hmad , ‘Awa ’id al-Ayyam, p 50. 

M A nsar!, Makasib, p 281
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which Islamic and Iranian law describe as being contrary to a contract’s muqtada. 

Firstly, a clause may be prohibited either explicitly or implicitly by imperative 

provisions o f the law. These provisions o f the law intervene in the contractual relations 

o f individuals by sanctioning certain rights or liabilities which cannot be excluded or 

reduced by any contradicting stipulations. Secondly, a clause may lead to the 

invalidation o f the contract because it reduces the rights and obligations o f the parties in 

such a way that the mutual agreement o f the parties cannot normally be referred to as a 

binding contract. In the second case the contract will be invalidated for lack o f 

sufficient consideration, without any o f the law’s provisions necessarily being 

contradicted.

E .  A  F e w  A r g u a b l e  R e s t r i c t i v e  C o n t r a c t u a l  C l a u s e s

1. Excluding Vendor’s Im plied Undertaking as to Title.

[8.27] There is an implied undertaking in all contracts involving the transfer o f goods, 

under each o f the three legal systems that the seller have title to those goods. In such 

contracts the seller should either be the real owner or, should have a right to transfer the 

title o f the goods. The seller’s implied undertaking is expressed in section 12 o f the 

Sale o f Goods Act 1979 (UK), section 17 o f the Sale o f Goods Act 1923 (NSW),33 and 

section 69 o f the Trade Practices Act 1974 (Cth).34 Furthermore, under some specific

For example section 17 of the Sale o f  Goods Act 1923 (NSW) provides:
“In a contract of sale, unless the circumstances of the contract are such as to 
show a different intention, there is:

(1) an implied condition on the part of the seller in the case of a sale he has a 
right to sell the goods, and that in of an agreement to sell he will have a right 
to sell the goods at the time when the property is to pass;

(2) an implied warranty that the buyer shall have and enjoy quiet possession of 
the goods;

(3) an implied warranty that the good shall be free from any charge or 
encumbrance in favour of any third party not declared or known to the buyer 
before or at the time when the contract is made.” [emphasis added]

34 All these Acts imply three, largely similar, undertakings for a seller. First, an implied condition that 
the seller has a right to sell the goods; second, an implied warranty that the purchaser will freely 
enjoy quiet possession of the goods; third, a stipulation that the goods are free and will remain free 
from any encumbrance of a third party not declared to the purchaser at the time of formation of 
contract.
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Acts, such as the M otor Dealers Act 1974-1978 (NSW) dealers and car market operators 

are responsible for any loss incurred by the buyers as a result o f their passing an 

encumbered title. Similarly, under Islamic jurisprudence it is a fundamental condition 

for the validity o f a sale contract that the vendor should have a right to transfer the 

goods. Such a prerequisite is based on a hadith attributed to the Prophet stating that: 

“don’t sell what does not belong to you.” Accordingly, should it be discovered 

subsequent to the transaction that somebody else is entitled to the ownership o f the 

object o f the sale, the transaction will be rendered void ab in itio . In such a case, the 

object o f sale should be returned to the real owner, and the vendor shall be obliged to 

refund to the vendee the purchase price even i f  the price o f the object o f sale has 

decreased after the conclusion o f the contract. There is a rule under Islamic 

jurisprudence termed as “Mabqud bi al-Aqd a l-Fa sid ” (what is seized under a void 

contract). According to this rule the contracting parties shall stand surety for the 

substance and the interests o f the considerations they have received under a void 

contract until the consideration is returned to the real owner. This rule is unanimous
'Xfs

among all Islamic schools o f thought. The Civil Code o f Iran has adopted such rules 

in its Articles 391, 392 and 366.37

[8.28] The vendors with good faith usually exclude their liability as to title in respect 

o f those objects o f sale whose background is unknown to them. In order to exclude 

such a liability the parties may stipulate that in the event that somebody else turns out

See M A n s a r j , Makasib, p. 127.

See generally, ‘ A l l a m a h  H i l l i , Qawa ‘id  al-AhJcam; ‘ A M IL I, Miftah al-Karamah f i  Shark Qawa ‘id 
al- ‘Allamah; See also M A N SA R I, Makasib, p. 101.

This rule has been exactly followed by the CCI in Article 366 which indicates:

“If  anyone takes possession of an object as a result of an invalid sale, he must 
return it to its real owner, and if the object is destroyed or damaged he will be 
responsible for the original object and the profits therefrom.”

Article 391 of the CCI indicates:

“If a third party turns out to be entitled to ownership of the object of sale, 
whether in whole or in part, the vendor must refund the price; and if the buyer 
was ignorant of the existence of the defect in title, the seller must take 
responsibility for losses suffered by the buyer.”
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to be entitled to the ownership o f the object o f sale, the seller has no liability to refund 

the purchase price or to pay any consequential damages. The question now posed is 

whether or not such an exclusion clause in a sale contract which contradicts the above 

mentioned statutory rules is valid.

[8.29] Two different positions are taken by those countries which are governed by the 

common law legal system. In England, the U n fa ir Contract Term s Act 1977, for the 

purpose o f protecting consumers with weak bargaining power and also for the public 

interest, prohibits the parties from excluding the seller’s liability as to title. 

However, according to section 17 o f the Sale o f Goods Act 1923 (NSW) and section 69 

o f the Trade Practices Act (Cth) a seller has an implied undertaking as to title unless it 

appears from the contract that the parties intended otherwise. These sections clearly 

allow the parties to a sale contract to exclude the seller’s implied undertaking as to 

title. Therefore, under Australian law, on the basis o f freedom o f contract, the buyer
39can effectively accept the risk o f a bad title.

[8.30] Under Shi‘a jurisprudence, the implied liability o f a seller as to title is regarded 

as muqtada o f a sale contract and, therefore, cannot be negated by mutual consent o f 

the parties through a clause in the contract. Sheikh Ansari believes that this opinion is 

unanimous among all the Islamic jurists.* 38 39 40 However, most o f the Iranian lawyers, by

Article 392 of the CCI indicates:

“In respect of the preceding Article, the seller must pay back the whole of the 
price which he has received in relation to whole or part of the object sold, even 
though after the formation of the sale for any reason whatever there should be a 
reduction in price.”

See Article 366 of the CCI, ibid.

38 s 6(1) of the Act.

39 See generally K C T SUTTON, Sales and Consumer Law in Australia and New Zealand, The law Book 
Company Ltd (Sydney, 1983) ch XII.

40 Ansari classifies those contractual clauses which exclude the contractual effects into three categories. 
First, those restrictive clauses whose contradiction with the muqtada of the relevant contracts is 
unanimous among jurists. Secondly, those restrictive clauses which according to the unanimous 
opinion of the jurists are not regarded as contrary to the muqtada of relevant contracts. The third 
category constitutes those restrictive clauses whose contradiction with the muqtada of the relevant 
contracts is in doubt. Ansari then brings an example for the first category. He indicates that a 
contractual clause which excludes the responsibility of the parties to return the consideration which
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giving effect to such an exclusion clause, have relied to a large degree on the theory o f 

freedom o f contract. They accept that a sale contract will be rendered invalid when 

somebody else turns out to be entitled to the ownership o f the object o f sale. 

Nonetheless, they argue that the said exclusion clause can be regarded as an 

independent collateral covenant which brings into the possession o f the vendor ex 

gratia the purchase price he has received under the invalid sale contract.41 The fourth 

branch o f the Supreme Court o f Iran in 1318/1939 also held that the liability o f a seller 

as to title was not the muqtada o f a sale contract and, therefore, a clause which 

excludes this liability could be effective.42 Meanwhile, the civil lawyers who support 

this opinion are unanimous that i f  during the formation o f the sale contract the vendor 

is aware o f the fact that somebody else is entitled to the ownership o f the goods or that 

he has no right to pass the title, despite an exclusion clause, the price and all 

consequential damages can be recovered 43

[8.31] It seems that the idea which prohibits the parties from excluding a seller’s 

implied undertaking as to title is more plausible and justified. Therefore, this thesis 

supports the position taken by Islamic jurisprudence and also by English contract law. 

Accordingly, it is suggested that the position taken by Australian contract law and by 

the majority o f Iranian law commentators is subject to criticism and requires reform. 

This suggestion is backed by the following three reasons. First, where at the time o f 

the formation o f a sale contract, the goods belong to someone other than the purported 

seller, the contract is void ab in itio  and, therefore, all clauses therein are invalid as 

well. Thus, it seems to be irrational that the seller can refuse to refund the price in 

reliance on an exemption clause incorporated in a void sale contract. Second, there is 

no reason or basis for the seller to be entitled to the price. The reasoning o f some

they have received under a void contract is from the first category and, therefore, is unanimously 
regarded as void. See M A nsari, Makasib, p 281.

41 S H IMAMI, H uquq M adani [Civil Law], (Tehran, 4th ed 1363/1984: Ketab forushi Islamiyyah) vol I, p 
473.

42 Judgment number 1914 dated 18/8/1318 (9 November 1939). See A MATIN, Rawiyah Qada ’i [Judicial 
Precedent], section of civil cases, from 1311/1932-1330/1951, p 72.

43 Cf N KATfiziYAN, ‘Uqud Mu'ayyan [Nominate Contracts], (Tehran, 1364/1385: Behnashr) vol I, p 
200.
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Iranian lawyers that the price is transferred to the seller based on the consent o f the 

buyer in the form o f a separate or collateral contract is not justified, because such a 

contract is hypothetical and unproved. Furthermore, even on the assumption that such 

a collateral contract exists, transferring the price by the buyer to the seller is ex gratia  

and, therefore, ineffective because it is not supported by a sufficient consideration 

{ ‘awad)AAT\\Q point should be considered that although the parties’ intention 

constitutes the main element o f a contract, it cannot be regarded as the only basis o f 

contractual obligation where the contract lacks other prerequisites. The theory o f 

freedom o f contract itself cannot be regarded as a basis for validity o f a contract which 

is void because it lacks some fundamental prerequisite. Third, although those 

provisions o f the CCI which imply lability for a seller as to title44 45 46 are silent in regard to 

the invalidity o f any contradictory agreement, it seems that such provisions o f the law 

are imperative and related to public policy. Thus, these provisions cannot be
46contradicted by the consensual agreement o f the parties.

2. Waiving the Vendor’s Suretyship when the Object o f Sale is Dissipated Prior to

Taking Delivery

[8.32] It is a rule in Islamic jurisprudence that i f  without any fault or negligence on the 

part o f the vendor, the object o f the sale perished before delivery, the sale contract shall

44 See comparative study of “consideration” under the three legal systems in chapter two of the thesis.

45 Articles 391, 392, 366 of the CCI. See notes 36 and 37 supra.

46 Nevertheless, the validity of a contractual clause may not be doubted where the vendee makes a 
condition that the vendor must, in case somebody else turns out to be entitled to the ownership of the 
object of sale, pay the vendee a sum of money in addition to refunding the price. See eg, T a b a t a b a ’ i 

Y a z d i , S u ’al wa Jawab, (Najaf, 1340 A ll) vol I, p 153. There is no Article in the CCI in this regard 
However, this condition may be regarded as valid based on Article 10 of the CCI which is the main 
authority for freedom of contract. Moreover, Article 230 of the this Civil Code has admitted 
contingent damage arising from the transaction’s corruption even if exceeding the actual quantum

Article 230 of the CCI indicates:

“Where the transaction contract contains a proviso to the effect that in case of 
breach the failing party should pay a certain sum of money as liquidated 
damages, the judge could not condemn him to an amount higher or lower than 
what he is obligated to pay.”
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be automatically cancelled and the price paid shall be returned to the vendee.47 48 Where 

the object o f sale has perished in part, Islamic law gives an option to the buyer in 

general terms to either rescind the contract or to affirm it, reducing the price 

proportionately, i f  the goods are dividable. This rule has been followed in Article 387

o f the CCI.49 Similar statutory provisions are found in section 11 and 12 o f the Sale o f 

Goods Act 1923 (NSW).50 There has been some question as to whether or not the 

liability o f the seller to return the price in such a case is negated.

47 The basis of this rule is a hadith attributed to the Prophet indicating that: “kul-u M abi ‘ Talifa Qabl al- 
Qabd fahuwa Min Mai al-Bayi‘” (the seller is responsible for any object of sale which is dissipated 
before delivery. See the Arabic text in number 19 of the Annex II.) See N A ’INI, Munyat al-Tdlib, ed 
Khonsari, Sheikh M usa , (Tehran, nd: Chap Sangi, Heidari) vol II, p i90; M A nsari, Makasib, pp 
247-8

48 This option is termed under Islamic jurisprudence as “Khiyar Taba ‘ud al-Safqa ”

49 Article 387 of the CCI says:

“If the object sold perished before delivery, even without fault or neglect of the 
seller, the sale shall be cancelled and the price restored unless the seller has 
already applied to magistrate or substitute for the enforcement of the delivery, 
in which case the loss shall be borne by the buyer only.” [emphasis added]

50 Section 11 of the said Act provides:

“Where there is a contract for the sale of specific goods, and the goods without 
the knowledge of the seller have perished at the time when the contract is made, 
the contract is void.”

Section 12 of the Act provides:

“Where there is an agreement to sell specific goods, and subsequently the goods 
without any fault on the part of the seller or buyer perish before the risk passes 
to the buyer, the agreement is thereby avoided.”

The relevant Islamic rules regarding the dissipation of goods before delivery was set forth by the 
Prophet in seventh century. Accordingly, it is predicted that the similar provisions of the common law 
of contract concerning the issue has been inspired by Islamic jurisprudence.

Sections 11 of the Sale o f  Goods Act 1923 (NSW) is subject to two criticisms. First, it only refers to 
the sale of specific goods and, therefore, has no application with regard to the sale of a quasi-specific 
object (where the object of the sale is partly specific and partly non-specific). Second, where the 
object has perished (or its quality has been changed so that it cannot be used for the original purpose of 
the contract and, therefore, is tantamount to being perished) the contract is declared void by this 
section. In this case, the buyer is only able to recover the price in quasi-contract but he is not able to 
recover the consequential damages. However, in some Australian cases such as M cRae v 
Commonwealth Dispostals Commission (1951) 84 CLR 377 and Svanosio v McNamara (1956) 96 
CLR 186, 209 the High Court of Australia held that in the case of the dissipation of the goods before 
delivery the contract was possibly not void but merely unenforceable.
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[8.33] Under the Australian law o f contract (NSW), on the basis o f section 57 o f the 

Sale o f Goods Act 1923 (hereinafter SGA), such an implied undertaking o f the seller can 

be negated by the mutual agreement o f the parties. Such an exclusion clause is also not 

specifically prohibited by the Trade Practices Act 1974 (Cth) which deals with 

exclusion clauses. Meanwhile a sale contract whose object has perished before delivery, 

is regarded as void (not unenforceable) by section 11 o f SGA. Therefore, the 

applicability o f such an exclusion clause faces difficulty on the ground that the clause 

itself is void for being incorporated in a void contract. Nonetheless, this aspect o f 

section 11 o f the said Act was disregarded by the High Court o f Australia in McRae v 

Commonwealth D isp osa ls Commission and Svanosio v McNamara. In these cases 

the Court held that a sale contract in such circumstances was regarded as merely 

unenforceable and, possibly not void.

[8.34] There is discord among the Shi‘a jurists and Iranian civil lawyers concerning this 

issue. One opinion is that the vendor’s liability for refunding the received price cannot 

be excluded. It has been argued that the seller’s suretyship is not a mere financial right 

for the vendee but it is an intrinsic and unchangeable effect o f a sale contract (muqtada) 

and, hence, it cannot be excluded.53 In contrast, the other opinion is that returning the 

price in such a case is a financial and private interest o f the contracting parties’ and not 

the unchangeable effect o f the contract. Therefore on the basis o f this opinion a clause 

in a sale contract negating such a liability o f the seller would be valid on the ground o f 

freedom o f contract.54 * 190

(1951) 84 CLR377. 

(1956) 96 CLR186, 209.

From the Shi‘a jurists N ajafi, Jaw ahir al-Kalam ft Sharh SharayV al-Islam, Kitab al-Matajir (Book of 
transactions) p 138; M. A nsari, Makasib p. 213 ; NA ’INI, Munyat al-Talib, not 7 supra, vol, II, p
190. ‘A llamafi H illi, Tadhkirat al-Fuqaha’, vol I, Kitab al-Bay‘ (Book of Sale). From Iranian 
scholars see eg, S H Im am i, note 7 supra, vol I, p 463.

MJ J a ‘fari LangrudI, Da ’irat al-Ma ‘a rif Huquqi [Legal Encyclopedia] (Tehran, 1363 AH) vol I, p 
1074; N K atuziyan, ‘Uqud Mu'ayyan [.Nominate Contracts], (Tehran, 1364/1385: Behnashr) vol I, 
155.
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[8.35] It can be argued that the essential effect o f a sale contract is the transfer o f the 

goods’ title to the buyer in return for the price and, therefore, the seller’s liability to 

refund the price when the goods have perished before delivery is not an unchangeable 

effect o f a sale contract. For the same reason it seems that Article 387 o f the CCI is a 

non-imperative rule and, therefore, it can be contradicted by individuals’ agreements. 

Accordingly, the clause in question will be effective but subject to satisfaction o f a 

condition. The condition is that there should be no encroachment or negligence on the 

part o f the vendor causing or contributing to the dissipation o f the goods, in which case 

the seller cannot refuse to return the price by relying on the exclusion clause.

3. Agreem ent to Pay an Extra Profit in Corporate Contracts

[8.36] According to Islamic jurisprudence which is followed by Article 575 o f the CCI, 

each partner in a corporate contract shall share the accrued profit or loss in proportion to 

his or her invested share. The debatable question is whether or not this rule prohibits 

any contradicting stipulation, such as a clause in a corporate contract on the basis o f 

which one party is exempted from sustaining any contingent loss or providing that he or 

she will receive a surplus profit exceeding the proportion o f his or her invested share. 

In fact the question is whether or not such a clause is contrary to the muqtada o f a 

corporate contract.

[8.37] A  great number o f the Shi‘a jurists believe that the foregoing clause in a 

corporate contract is invalid and unseverable, and, therefore, whittles the relevant 

contract down.56 They argue that the stipulated surplus profit exceeding the proportion 

o f the capital is ex gratia and without any consideration. They also argue that there is 

no other cause or basis such as a donation contract to give effect to such a clause for

Article 575 of the CCI says:

“Each partner [in a corporation contract] shall share the profit and loss in 
proportion to his share unless an additional share is given to one or more 
partners in return for their certain services.”

See eg, MUSAWI (BuJNURDi), Al-Qawa'id al-Fiqhiyya, vol III, p 243.
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SIpayment o f a surplus. This opinion is adopted by some Iranian lawyers who believe 

that Article 575 o f the CCI58 implicitly prohibits any contradicting stipulation.59 A  

small number o f earlier Shi‘a jurists believe that such a clause is void but severable. 

Therefore, in a corporate agreement the profit should be distributed among the parties in 

proportion to their invested capital, regardless o f any clause which may stipulate 

otherwise.60

[8.38] By contrast, another set o f jurists believe that such a clause is valid and 

effective.61 62 To support this view they rely on the Qur’anic statement which allows 

enrichment through trading by mutual consent. The majority o f Iranian civil law 

commentators support this view on the grounds o f freedom o f contract and autonomy o f 

will. They argue that such a clause is valid on the basis o f the principle o f propriety o f 

contractual clauses and, therefore, its validity is not necessarily subject to the existence 

o f some additional consideration in a corporate contract.63

See eg, S hahid a l-Thani, al-Rawdah al-Bahiyyah, vol IV, p 20, Al-Masalik al-Afhdm, vol I, p 219; 
Tusi, Muhammad b a l-Ha ssan , al-Mabsut f i  Fiqh al-Imamiyya, ed K ashfi, M uhammad Taqi 
(Tehran, nd: Maktabat al-Murtadawiyya) vol II, p 349; MOHAQQIQ HlLLI, ShardyV al-Islam, vol II, p 
130; Tabataba ’I, SEYED ‘Ali, Riyad al-Masa ’il, vol I, p 493; ‘AMILI K urki, Jdm V  al-Maqdsid, vol 
I, P461.

Article 575 of the CCI, note 55 supra.

59 See SH Im am !, note 7 supra, vol II, pp 132-33; See also S M K ashani, Corporate Contract, 2 Shahid  
Beheshti Law Journal, at 38-9. These scholars also believe that a clause in a corporate contract based 
on which one of the partners is exempted from sustaining a contingent loss, will be void too. They 
argue that sharing the profit and loss in proportion to the capital is a muqtada of the corporate 
contract, and cannot be contradicted.

60 S hahid Than!, Al-Masalik al-Afham, vol I, p 219; ‘Amili, Muhammad JawAd a l-Musawi, Miftah 
al-Karamah f i  Sharh Qawa'id al- ‘Allamah, (Egypt, 1326 AH) vol VII, p 403 ( in this book the 
opinion is attributed to two other jurists named : QadI and SAHIB AL-Ghunya).

61 See eg, Fakhr al-Mohaqqjqin, Idhah al-Faw aid, vol II, p 301; Najafi, Jaw dhir al-Kaldm f i  Sharh  
Sharayi‘ al-Islam, vol XXVI, p 301; MAMAQANi, Manahij al-Muttaqin, p 286; Com pare with 
‘A l lAmah Hilli, Qawa ‘id al-Ahkdm, vol I, p 243 ( subjecting the validity o f the condition to the case 
where either o f the parties or both o f them carry out an action in connection with the contract 
regardless o f the fact that the additional profit is being given to the party who has fulfilled the action 
or to the other.)

62 Q u r’an (IV: 29) declares: “O believers! Consume not your wealth among yourselves in vanity, except 
by way of trade based on mutual consent”

63 KAtuziyAn , N, ‘UqudM u'ayyan [.Nominate Contracts], (Tehran, 1364/1385: Behnashr) vol II, pp 47-
8; BORUJERDI Abdoh, M, Huquq Madani [Civil Law], (Tehran, 1329/1950: Nashr Tlmi) p 336; M 
Ha ‘ IRI, Mabani-i Fiqhi-i Asl-i Azddi-i Qarardadha [The Juristic basis o f  the doctrine o f  freedom  o f  
contract] (Tehran, 1370/1991: Mu’ssisat Kayhan) pp 108-109.
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[8.39] It is suggested that the clause in question is void and therefore the opinions 

which give effect to such a clause are subject to criticism based on three reasons. First, 

it seems that Article 575 o f the CCI and the provisions o f Islamic contract law regarding 

the distribution o f the profit in a joint venture contract among the parties on the basis o f 

the proportion o f their invested shares are imperative and, therefore, implicitly prohibit 

any contradicting stipulation. Second, an undertaking by one contracting party to pay a 

surplus to the other party in addition to his share o f profit has no basis. Apart from the 

parties’ intention, the validity o f such an agreement needs a legal cause or consideration 

which is a prerequisite for the validity o f agreements. The mere autonomy o f will or the 

parties’ freedom o f contract cannot alone and in the absence o f the other legal 

prerequisites create an effective obligation.64 Article 10 o f the Civil Code o f Iran65 

honours the private accords o f individuals only i f  they do not contradict the law. Thus, 

this Article is not capable o f giving effect to such a clause which is not supported by an 

effective consideration. Thirdly, such a clause makes a corporate contract risk y  and 

uncertain (gharari) for one party and advantageous for the other, and therefore, whittles 

the contract down on the basis o f the principle o f “Gharar ”66 67 recognised under Islamic 

jurisprudence.

4. Increasing the Responsibility o f the Tenant in a lease Contract

[8.40] It is a rule unanimously accepted by both the Sunni and the Shi‘a jurists that in a 

trust contract the trustee shall not stand surety when the property is, for external reasons, 

rendered defective or is destroyed despite the trustee's observance o f reasonable care for 

the self-keeping o f the property. In a lease contract the subject o f the lease is in control 

o f the tenant as a trust. Thus, in the absence o f any encroachment or wastage, the tenant 

shall not stand surety against destruction or defect o f the subject o f the lease. It is a

64 See comparative analysis of ‘consideration’ (awad) in ch two of the thesis.

65 See ch three n 8.

66 See principle of Gharar in ch two of the thesis.

67 Article 493 of the CCI provides:

“The Tenant has no responsibility with regard to the object of lease It means 
that if the substance of the object of lease is totally or partly destroyed in the 
absence of his [the tenant’s] encroachment or wastage he shall not stand liable
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matter o f disagreement among the jurists whether or not such a rule can be contradicted 

by consensual agreement o f the parties in a lease contract.

[8.41] The majority o f Islamic jurists believe that lack o f a trustee’s suretyship in a trust 

contract is an imperative rule o f the Sh a ri ‘a which cannot be contradicted by the mutual 

agreement o f the individual. Assuming that a tenant’s possession over the object o f a 

lease is tantamount to a trust,68 they argue that the condition imposing the tenant's 

liability in the absence o f encroachment and wastage is prohibited on the grounds o f 

being contrary to the muqtada o f the lease contract.69 70 71 72 Another group o f the Shi‘a jurists 

argue that apart from the trust or non-trust nature o f the tenant's possession, stipulating 

the tenant's liability for destruction o f the object o f the lease in the absence o f his
70encroachment or wastage is in principle contrary to the Book and the Traditions.

[8.42] By contrast, a certain group o f jurists have upheld the validity o f this clause in a 

lease contract. They argue that it is true that the Sh a ri "a provisions do not impose 

suretyship with regard to the possession in trust but that these provisions do not prohibit 

a contractual clause which stipulates otherwise. Hence a clause in a trust contract 

establishing suretyship for the possession is not contrary to the muqtada o f the 

contract. This latter opinion is also supported by some Iranian lawyers on the basis o f
72the theory o f freedom o f will

therefor, but in the case of the tenant’s encroachment or wastage, he shall stand 
surety despite the defect not having taken place as a result o f his wastage or 
encroachment.”

68 ‘Am ili, Muhammad Jawad a l-Musawi, Miftah al-Karamah, (Egypt, 1326 AH) vol VII, p 253.
69  A A A

S hahid T hani, AL-Masalik al-Afham, p 255, al-Rawdah al-Bahiyyah, vol IV, p 331; Fakhr  a l- 
MOHAQQIQIN, Idhah al-Fawa ’id, vol II, P 275; ‘A llamah HlLLI, Qawa ‘id al-Ahkam, p 234.

70 See eg, N ajafi, Jawahir al-Kalam j i  Sharh ShardyV al-Islam, Kitab al-Maidjir [Book of Transaction], 
p 528; Rashti, Ijara, p 52ff; Tabataba ‘ i Yazdi, Hashiya ‘Ala al-Makasib, x ol II, p 115.

71 See eg, MJM ‘AMILI, Miftah al-Karamah J i  Sharh Qawa'id a l- ‘Allamah, vol VII, p 253; MAMAQANI, 
Allamah , Manahij al-Muttaqin, p 307; MH MusAwi (Bujnurdi), Al-Qawa‘id al-Fiqhiyya, vol III, 
p 238ff.

72 S H Imami, note 7 supra, vol II, p 40; Katuziyan , N, ‘Uqud Mu 'ayyan [.Nominate Contracts], vol I, 
p 295; M BORUJERDI Abdoh , Huquq M adani [Civil Law], p 272.
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5. Prom ise  to Pay a Su rp lu s in  M utua l Resc ission o f a Contract (Iqalah)

[8.43] According to Islamic jurisprudence and also the Iranian law o f contract, where a 

sale contract is rescinded by the mutual agreement o f the parties {Iqalah), each party 

merely recovers his exchanged consideration without any surplus. Within a mutual 

agreement o f the parties for cancellation o f a sale contract it may be stipulated that apart 

from returning the exchanged considerations, a certain amount o f money should be paid 

by one party to the other. The Shi4a jurists and also Iranian civil lawyers have two 

different opinions regarding the validity o f such a stipulation.

[8.44] Some o f the Shi4a jurists believe that such a clause is void on the basis o f its 

contradiction with the unchangeable effects sanctioned by the Sh a ri ‘a over the mutual 

rescission o f a contract {Iqalah). Despite making reference to a contrary opinion, it is 

claimed that there is no disagreement as to this opinion among the Shi‘a jurists.73 74 

However, a group o f Iranian civil lawyers without rejecting the above-mentioned 

opinion o f Shi‘ a jurists, argue that the payment o f a certain sum o f money by one party 

to the other for acquiring his or her consent to cancellation is permissible and 

effective.75 76

[8.45] By contrast, another group o f scholars upholds the validity o f such a clause on
76ths basis o f freedom o f contract and autonomy o f will.

[8.46] Although the second opinion is not devoid o f force, it is suggested that this 

opinion goes too far by giving effect to such a clause in general terms. It seems that the 

effect o f a promise to pay a certain amount o f money in addition to returning the 

exchanged objects in cancellation o f a contract has no basis when the parties have not, 

as a result o f cancellation, earned any profit, nor faced any loss, and where the value o f 

exchanged considerations have not been increased or decreased during the formation

73 Article 283 of the Iranian Civil Code says: “After transaction the parties may cancel and rescind it by 
mutual consent."

74 Taba tab a ’I Y azdi, Su 'al wa Jawab, pp 171-72.

75 S hahidi Mehdi, Suqut-i Ta ‘ahudad, (Tehran, 1368/1989: University of Shahid Beheshti Press) p 66.

76 M Ha ’iri, note 63 supra, pp 99-100.
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and the cancellation o f the contract. In such a situation, the parties do not create any 

new obligation but, instead they only cancel the previously entered contract. The 

promise to pay certain amounts o f money in addition to returning the exchanged 

considerations cannot be effective because it is not supported by effective consideration.

776. Restrictive Clauses In a M arriage Contract

[8.47] Based on freedom o f contract, the parties to a marriage contract enjoy freedom in 

their choice o f spouse. However, jurists are not unanimous as to whether or not some 

particular clauses in a marriage contract which may exclude or reduce rights or duties 

sanctioned by the S h a ri‘a for the parties are invalid on the ground that it is in 

contradiction with the muqtada o f this contract. Two clauses o f doubtful validity in the 

marriage contract will be examined below.

(i) Stipulation Disallowing Sexual Relation

[8.48] In certain cases, where the wife wants to take advantage o f being a married 

woman for particular temporal reasons but does not really want to submit to 

matrimonial relations, she may proceed to stipulate in her marriage contract that the 

husband should have no sexual relations with her. Most o f the Shi‘a jurists and also 

most contemporary Iranian scholars believe that such a condition is invalid (on the 

ground o f contradiction with muqtada) and unseverable and, therefore, discredits the 77 *

77 Although, under the common law, “m arriage” is regarded as a legal relation which is based on 
consensual agreement of the parties, in a broad sense it is not viewed as a contract alongside 
commercial transactions such as “sale”, “hire” or “hire-purchase” . Accordingly, under the common 
law marriage is dealt with under family law rather than under contract law. However, m arriage and 
sale ire both regarded as typical examples of nominate contracts under Islamic jurisprudence and even 
unde: Iranian law. There are some similarities in the effects sanctioned by the Shari ‘a in these two 
contracts. For instance, under these two legal systems, where it is discovered that the object of the sale 
has been defective at the time of contract the buyer has an option to either rescind the contract or 
affirm the contract by accepting the defective object plus a sum of money (the difference between the 
price of a sound and defective object). This amount of money is termed under Islamic jurisprudence 
and Iranian law as “Arsh” . See eg, Article 422 of the CCI. Similarly, under Islamic jurisprudence 
(Shi‘a) and Iranian law, each of the husband and the wife will have an option to rescind the “m arriage 
contract” if each of them find out that the spouse is physically defective so that the act of intercourse 
cannat be done normally. See eg, Articles 1122 and 1123 of the CCI.

For example marriage for the purpose of obtaining a visa.
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• 79mamage contract. However, the school o f Shafi‘1 and a minority o f Iranian jurists 

give effect to such a clause in marriage.

(ii) C ondition  D isallow ing R em arriage o f  H usband
[8.49] The Qur’an has permitted a man, for reasons beyond the scope o f the current 

research to, simultaneously marry up to four wives under circumstances enabling him to 

observe rights and justice. A  husband is given the right to divorce his wife upon 

payment o f a stipulated dowry. While enjoying freedom in the choice o f a husband 

and observing the necessary caution in this choice, it is customary for women to insert 

in the marriage contract certain conditions to the effect that as long as the matrimonial 

life is continued the husband shall not have the right to remarry. The validity o f such a 

condition is a matter o f disagreement among the jurists and civil lawyers.

[8.50] The dominant opinion in the Shi‘a jurisprudence is that such a condition is void 

on the grounds o f contradiction with the Book and the Tradition but is severable from 

contract. They argue that God has created individuals as free with personal rights, 

such as the right to freedom o f marriage and choice o f a desired lawful job, rights which 

can by no means be waived. Among the Sunnite schools o f jurisprudence it is only the 

Hanbali which holds this condition as valid but the Hanafi, ShafTi and Maliki schools, 

like the Shi‘a, hold this opinion as invalid . However, the view that such a condition is
84valid is not unprecedented even in the Shi‘a jurisprudence. 79 80 81 82 83 84

79 M A nsarj, Makasib, p 281; NA’INI, M irza Hassan , note 7 supra, vol II, p 112; See also MJ J‘FARI 
LANGRUDI, Huquq Khanavadah [Family Law\, (Tehran, 1355/1976: Heidari) p 193; N KATUZIYAN, 
H uquq Khanavadah [Family Law], (Tehran, 1368/1989: Behnashr) p 226; SM MUHAQQIQ DAMAD, 
Barasi fiqhi-i Huquq khanawadah, (Tehran, 1365 AH: Nashr-i ‘Ulum Islami) p 328.

80 A A A A A
See eg, Jaziri, Kitab al-Fiqh ‘ala al-Madhahib al-A rba‘, vol IV, p 89; SH SAFA’I, A IMAMI, Huquq 
Khanavadah [Family Law], (Tehran, 1369/1980: Tehran University Press) p 77.

81The wife is not divested of the right of divorce but, she should, in the case of finding joint-living 
impossible, proceed to obtain the writ of divorce through a judge.

82 A A
See eg, Shahid al -Thani, al-Rawdah al-Bahiyyah, vol V, p 362.

83 For a study of the issue in detail See generally J‘fari Langrudi, MJ, H uquq Khanavadah [Family
Law], (Tehran, 1355/1976: Heidari).

84 See eg, SM Hakim , Minhaj al-Salihin, ed Sadr , M uhammad  Baqir (1400 AH: Dar al-Ta‘aruf li al-
Matbu‘at) p 194.
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[8.51] Although the CCI in Article 959 has forbidden the divestiture o f rights in general 

terms, it lacks any explicit provisions regarding the validity or invalidity o f a clause in a 

marriage contract on the basis o f which the husband is prevented from re-marrying. 

Nonetheless, some Iranian scholars believe that under Article 1119 o f the CCI85 such a 

clause in a marriage contract is regarded as void but severable from the contract. Apart 

from such a position implicit in the CCI, two different opinions have been rendered by 

Iranian scholars regarding the validity or invalidity o f such a clause. The first group 

believe that such a clause is void because it contradicts the Divine Law.86 However, the 

other group has supported the validity o f the clause. Nevertheless in reliance on 

Article 1119 o f the CCI there is no disagreement among Iranian scholars on the validity

o f a clause in a marriage contract where, in the case o f the husband’s re-marriage, the
88wife will obtain the right o f proxy to divorce herself.

0 4 4 - Q = = = = = ^ < , @ @ @ @ @ o==========()H-0

Article 1119 of the CCI says:
“The parties to a marriage contract may insert in the marriage contract or 
another binding contract any condition not contrary to such contract’s muqtada.
Such as conditioning that in case the husband marries another wife, is absent for 
a certain period of time, waives alimony, attempts against the life of the wife or 
ill-treats her thus rendering their joint-living intolerable the wife shall assume 
proxy and proxy with the right of subrogation to make herself a divorcee after 
relaxation and substantiation of the condition in a contract of law and 
pronouncement of the final judgment.”

See eg, S H iMAMi, note 7 supra, vol IV, p 366; N KATUZIYAN, Huquq Khanavadah [Family Law] 
vol II, p 255.

See MJ J‘fari LANGRUDI, Huquq Khanavadah [Family Law] (Tehran, 1355/1976: Heidari) pp 192-3. 
(L angrudI argues that the divestiture of remarriage is effective because it is not a divestiture of a 
right in general terms but is limited to the duration of marriage. He believes that a stipulation by the 
wife that the husband should not ever remarry, even after her divorce or death is void because it is 
divestiture of a right in general terms Langrudi’s argument is rejected by Katuziyan who says:

“One of the ways to render partial waivers of rights, is the limitation thereof to a 
definite period of time. Nothing is constant and permanent in the material 
world In legal language, however, the matter is considered as temporary and 
inconstant that does not, according to the common knowledge and the natural 
course of affairs last until the end of life and is limited to a definite period of 
time Permanent marriage does not range among such matters and the involved 
condition is not reckoned by usage as temporary.” See N KATUZIYAN, H uquq  
Khanavadah [Family Law] vol II. p 255.

MJ J‘FARI LANGRUDI, H uquq Khanavadah [Family Law] pp 192-93.
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III. COMMON LAW  PERSPECTIVE

[5.52] The limitation o f contracting parties’ freedom in nominate contracts to negative 

or restrict the fundamental rights and obligations imposed by Islamic jurisprudence is to 

some extent similar to the control which the common law legal system applies in 

relation to the exclusion or restriction o f certain contractual liabilities. Those statutory 

provisions which directly deal with the prohibition o f exclusion clauses do not expressly 

define the term “exemption clause” . Nonetheless, the English U n fa ir Contract Term s 

Act 1977 implicitly defines such a clause as a contractual provision which excludes or 

restrict liabilities, or qualifies liabilities or their enforcement subject to onerous 

conditions.89

[8.53] Although in the last quarter o f the twentieth century, the common law courts, 

alongside with the legislature contributed to the process o f softening the theory o f 

freedom o f contract by exercising the modem equitable doctrines, it seems that the 

position o f the common law is more lenient than the position o f the legislature towards 

“unbalanced” and “unfair” contractual clauses. The common law pays more attention 

to freedom o f contract and, therefore, an exclusion clause is regarded under common 

law as being applicable i f  it is expressly intended by the contracting parties. As a matter 

o f constmction, the common law may set an exemption clause aside on the ground that 

the parties have not appropriately intended the clause to be applicable. Ultimately, it 

was the legislature which gave the courts the authority to more effectively invalidate

section 13 (1) of this Act provides:
“To the extent that this Part of the Act prevents the exclusion or restriction of 
any liability it also prevents:

(a) making the liability or its enforcement subject to restrictive or onerous 
conditions;

(b) excluding or any right or remedy in respect of the liability, or subjecting a 
person to any prejudice in consequence of his pursuing any such right or 
remedy;

(c) excluding or restricting rules of evidence or procedure.”
For a definition of exclusion clause see also “Exclusion Clauses” under chapter three of the thesis
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unfair contractual terms (particularly in consumer contracts) regardless o f whether or 

not such clauses were intended. The different position o f the common law and the 

legislature under common law legal systems towards invalidation o f unreasonable 

exemption clauses will be examined below.

A. Common La w ’s Control over the Exc lu sio n  o f L ia b ilit ie s

[8.54] An appropriately drafted exclusion clause will be regarded as effective by the 

common law courts so far as it is properly incorporated into the contract and its validity 

is not affected by statutory provisions. The common law in fact enforces exemption 

clauses on the ground that they are voluntarily agreed upon by the contracting parties. It 

is therefore, a matter o f the construction o f a contract.90 Therefore, on the basis o f the 

general rules for the construction o f contracts, the courts invalidate those exclusion 

clauses which have not been soundly intended as applicable by the contracting parties as 

part o f their agreement.

[8.55] Often exclusion clauses are expressed in standard form contracts91 92 93 with technical 

language, so that the consumer has little chance to fully understand them. In many 

cases it is quite impractical for a consumer to spend time and read all the forms which 

he or she is asked to sign as contract documents (eg exemption clauses expressed in a 

ticket which are usually handed to a customer at the entrance o f a parking station, etc). 

In such circumstances, the courts will not enforce an exemption clause on the ground 

that insufficient notice o f the clause been given to the consumer. I f  a clause

90 For a study of general rules of the construction of a contract in relation to exemption clauses See D 
Y a t e s , Exclusion clauses in Contracts, Sweet & Maxwell (London, 2nd ed 1982) ch 4.

91 For a study of standard form contracts with regard to the public contracts See M ARONSON, H 
W hitmore, Public Torts and Contracts, The Law Book Co Ltd (Sydney, 1982) ch 8.

92 See eg, Thornton v Shoe lane Parking Ltd [1971] 2 QB 163; See also generally PH C LA R K , J 
M EAGHER, “Car parks and Exclusion Clauses” (1991) 65 Law Institute J  733.

93 For example, in D J  Hill & Co Pty Ltd v Walter H  Wright Pty Ltd [1971] VR 749 a contract was 
entered into orally by telephone for carriage of machinery. The machinery was damaged in transit. 
Upon the delivery, an employee of the defendant gave some documents to an employee of the 
plaintiff for signature which ultimately were signed. These documents contained a number of 
conditions including an exemption clause. This exemption clause indicated: “All goods are handled, 
fitted and/or carried entirely at the owner’s risk. The carrier shall not be liable for any loss or 
damages of whatsoever kind, howsoever occasioned at any time and whether caused by any acts, 
defaults, or negligence of the carrier or otherwise howsoever.” The plaintiff (owner of the
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unreasonably excludes contractual liability, it can be an indication that the parties have 

not intended the clause to be applicable. Accordingly, the common law courts as a 

matter o f construction refuse to apply an exemption clause where the beneficiary party 

has committed a fundamental breach. Non-reliance on exemption clauses in the case o f 

fundamental breach was a principle which was once regarded as a matter o f law and not 

as a matter o f construction o f the contract.94 In some cases such as Su isse  Atlantique 

Societe d ’Armement M aritim e SA v N V  Rotterdamsche Kolen Centrale,95 it was held 

that there was no principle in common law indicating that as a matter o f law a 

beneficiary party could not rely on an exclusion clause in the case o f fundamental 

breach ,96 97 Meanwhile the decision o f Su isse  Atlantique case was disregarded by the 

Court o f Appeal in Harbutt ’s  Plastic ine Co Ltd  v Wayn Tank and Pump Co Ltc t1 in 

which Lord Denning MR and all other members o f the court, held that in a case o f 

fundamental breach the contract is discharged and, as a result o f this discharge, the 

contract, including the exemption clause, had to come to an end and would no longer 

exist. This reasoning again upheld the view that non reliance on an exemption clause in

machinery) brought an action for damages. The defendant (carrier) relied on the exemption clause. 
The first trial entered a judgment for the plaintiff for $ 2796.62 and interest. The defendant appealed. 
It was held that there was no evidence to indicate by implication or otherwise that the term and 
condition endorsed at the back of the documents were part of the contract [emphasis added]. 
Accordingly, the appeal was dismissed. See also Thornton v Shoe lane Parking Ltd [1971] 2 QB 
163 in which the plaintiff was held entitled for damages incurred to his car while it was parked in the 
defendant’s car park. It was held that the exemption clause displayed at the car park on a pillar 
opposite the ticket machine (and referred to at the back of the small ticket) was not applicable because 
the defendant had not sufficiently brought these conditions to the plaintiffs notice [emphasis added].
Similarly, in Hollier v. Rambler Motors (AMC) Ltd [1972] 2 QB 71, at 80 it was held that the 
relevant exemption clause was not plain enough in its language as to unequivocally exclude 
responsibility of the defendants with regard to damages caused by fire due to their own negligence 
only. Therefore, the plaintiff was successful in his claim for damages to his car incurred by fire while 
it was parked in the defendant’s car park.

94 See eg, Karsales (Harrow) Ltd v Wallis [1956] 1 WLR 936, at 940.
See also H arbutt’s Plasticine Co Ltd v Wayn Tank and Pump Co Ltd (1970) 1 QB 447; (1970) 1 All 
ER 225

95 [1967] 1 AC 361.
96 This issue that there was no principle in common law indicating that as a matter o f  law in the case of a

fundamental breach, an exemption clause could not be relied on, had been already expressed by the 
High Court of Australia in Sydney Corp v West (1965) 114 CLR 481 and Thomas National 
Transport (Melbourne) Pty Ltd v May and Baker (Australia) Pty Ltd (1966) 115 CLR 353. In these 
case it was held that the operation of exclusion clauses were subject to the intention of the parties and, 
therefore, it was a matter o f  construction.

97 (1970) 1 QB 447; (1970) 1 A11ER 225.
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98fundamental breach was a matter o f law. Ultimately, in Photo Production Ltd  v 

Securicor Transport L td 9 the House o f Lords more clearly decided that an exclusion 

clause could survive as applicable despite the fundamental breach and discharge o f the 

contract. Rejecting the statement o f Lord Denning and the decision in Harbutt 

Plastic ine Co Ltd  v Wayn Tank and Pump Co Ltd * * 100 the House o f Lords emphasised 

that the application o f an exemption clause in such a case depends on the intention o f 

the parties and, therefore, was a matter o f construction,101 * *

[8.56] As a princip le o f construction the courts do not apply an exclusion clause in the
102case o f a breach o f a fundamental term. For example in Smeaton Hanscomb &  Co 

Ltd  v Sasson I  Setty Son & Co (No l ) m  Devlin J stated that:

“It is no doubt a principle of construction that exceptions are to be 
construed as not being applicable for the protection o f those for whose

In the H arbutt’s Plasticine case the defendant, a construction company, in breach of its contract, 
installed in the plaintiffs factory an unsuitable pipe in which some material was to be heated. During 
operation the pipe cracked and caused a fire which burnt the factory to the ground. The factory 
owner, who was treated as having discharged the contract, brought an action for damages. The 
defendant relied on the relevant exclusion clause which limited the damages. It was held by Lord 
Denning and the other members of the court that as a matter o f  law (and not as a matter o f  
construction o f  contract) as a result of discharge of the contr act, the exclusion clause had to come to 
an end and its existence ceased.

[1980] AC 827.
(1970) 1 QB 447; (1970) 1 All ER 225.
In the Photo Production case under a written contract, the defendant (Securicor) undertook to provide 
security services for Photo Production’s factory in the form of making 34 visits a week in return for 
£8.15 per week. The defendant’s standard form contract contained a clause indicating that:

“Under no circumstances shall the company (Securicor) be responsible for any 
injurious act or default by any employee of the company unless such an act or 
default could have been foreseen and avoided by the exercise of due diligence 
on the part of the company as his employer . . . ”

On a Sunday night, a duty employee of the defendant visited the factory. While this employee was 
patrolling inside the factory, he deliberately started a fire by throwing a match in a part of the factory. 
As a result of the fire, a large part of the factory was burnt causing £ 615,000 loss and damages for 
which the plaintiff sued. The first trial applied the exemption clause and, therefore, the plaintiffs 
action failed. The Court of Appeal allowed the plaintiffs appeal and made a judgment in its favour. 
In an appeal by the Securicor company the House of Lords unanimously gave effect to the relevant 
exemption clause and restored the judgment of the first trial. The decision of the House of Lords was 
based on the reasoning that there was no rule o f  law that, as a result of the discharge of the contract its 
exemption clause had to be ended.
For a study of the breach of fundamental term and the application of exclusion clauses See generally 
D Y a t e s , note 90 supra.

[1953] 1 WLR 1468.
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benefit they are inserted if the beneficiary has committed a breach of a 
fundamental term of the contract.”104 105 [Italics supplied]

Devlin J continued that:

“ [A] fundamental term has never been closely defined. . . .  It must be . .
. narrower than a condition of the contract, for it would be limiting the
exceptions too much to say that they applied only to breaches of 

. ,,105warranty.
[8.57] Common law courts do not apply exemption clauses in the case o f fundamental 

breach because, based on princip les o f construction o f contract, the contracting parties 

are hardly likely to have intended relevant clauses to be applicable under the situation 

which has occurred.106

B . Statutory Control over Contractual Rights and Liabilities

1. C ontractual R ights and L iabilities Im plied  by L egislation .
[8.58] Similar to Islamic jurisprudence and Iranian statute law, legislation under the 

common law legal system sanctions two kinds o f rights and obligations for contracting 

parties in certain predominant contracts:107

Firstly, those rights and obligations which the parties are normally presumed to have 

intended. The legislation itself108 may expressly provide that such rights or obligations

104 Id, at 1470. ([1955] 1 WLR 1468)
105 Ibid ([1955] 1 WLR 1468 )
106 In Suisse Atlantique Societe d ’Armement Maritime SA v NVRotterdamsche Kolen Centrale [1967] 1 

AC 361, at 433 Lord Wilberforce said that: “Since the contracting parties could hardly have been 
supposed to contemplate such a mis-performance, or to have provided against it without destroying 
the whole contractual substratum, there is no difficulty here in holding exception clauses to be 
inapplicable”

107 The legislative provisions regarding the prohibition of exclusion clauses do not apply to all contracts, 
but rather they are confined mainly to consumer sales. See eg the Sale of Goods Act 1923 (NSW) ss 
62, 64; the Goods Act 1958 (Vic) ss 95, 97. See also CARTER, JW; Harland DJ, Contract Law in 
Australia, Butterworths (Sydney, 3rd ed 1996) at [772].

108 For example s 68a (1) TPA indicates:
“Subject to this section, a term of a contract for the supply by a corporation 
goods or services other than goods or services of a kind ordinarily acquired 
for personal, domestic or house-hold use or consumption is not void under 
section 68 by reason only that the term limits the liability of the corporation 
for a breach of a condition or warranty (other than a condition or warrantee 
implied by section 69) to :
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can be “negatived or varied by express agreement, or by usage, i f  the usage be such as to 

bind both parties to the contract.” 109 For example section 11(1) o f the Supply o f Goods 

and Services Act 1982 (UK) indicates:

“Where a right, duty or liability would arise under a contract for transfer 
o f goods or a contract for the hire of goods by implication o f law, it may 
(subject to subsection (2) below and the 1977 Act) be negatived or varied by express agreement or by the course of dealing between the 
parties, or by such usage as binding both parties to the contract.”
[emphasis added]

Secondly, the law may impose some rights or obligations for parties in particular 

contracts and prohibit them from negativing or varying such rights and liabilities. For 

example, Division 2 o f Part V  o f the Australian Trade Practices Act 1974 (Cth) 

sanctions particular rights and liabilities for contracting parties in consumer transactions 

which cannot be negatived by mutual agreement o f the parties.110

2. Statutory C ontrol over E xclusion  o f L iabilities * (iii)

(a) in the case of goods, any one or more of the following:
(i) the replacement of the goods or the supply of equipment goods;
(ii) the repair of the goods;
(iii) the payment of the cost of replacing the goods or of acquiring 

equivalent goods;
(iv) the payment of the cost of having the goods repaired; or

(b) in the case of services:
(i) the supplying of the services again; or
(ii) the payment of the cost of having the services supplied again.”

[emphasis added]
For a study of similar exclusion clauses which are permitted under the legislations of different states 
of Australia S e e  also the Sale o f  Goods Ordinance 1954-1975 (ACT) s 58; the Sale o f  Goods Act 
1923 (NSW) s 57; the Sale o f  Goods Act 1896 (Tas) s 59; the Sale o f  Goods Act 1895 (WA) s 54; 
the Sale o f  Goods Act 1896 (Qld) s 56; the Goods Act 1958 (Vic) s 61; the Sale o f  Goods Ordinance 
1972 (NT) s 57.

G Q  T a p e r e l l , RB VERMEESCH, DJ H a r l a n d , Trade Practices and Consum er Protection, 
Butterworths (Sydney, 3rd ed 1983) at [1703].

110 Section 68 of the Trade Practices Act 1974 (Cth).
345



Chapter Eieht: Exclusion clauses: Clauses Contrary to the Muqtada o f Contracts

[8.59] Contract law in countries with a common law system in recent years has been 

witness to legislative intervention against unfair contractual terms and particularly 

clauses which exclude or restrict basic contractual rights or liabilities. The English 

U n fa ir Contract Term s Act 1977 (hereinafter UCTA) and also the Australian Trade 

Practices Act 1974, Commonwealth (hereinafter TP A ) expressly prohibit certain 

exclusion clauses. The Credit Act 1984 (NSW )111 112 can be mentioned as another 

example. This Act sets forth certain rights and liabilities and also imposes certain

limitations in relation to credit contracts as to the extent that the parties are prohibited
112from excluding or modifying them.

[8.60] The afore-mentioned statutes invalidate exemption clauses in two ways:

Firstly, statutory provisions may prohibit certain types o f exclusion clauses in a general 

manner. For example, according to s 6(1) o f the UCTA, any clause which exempts 

parties from the undertaking as to title implied by section 12 o f the Sale o f Goods Act 

1893 (UK) will be invalidated (except in international sale contracts). In the same way 

section 6(2) o f the UCTA prohibits in general terms any clause which excludes the 

conditions implied by sections 13-15 o f the Sale o f Goods Act 1893, including 

conditions as to merchantability, fitness for purpose, and the correspondence o f 

delivered goods with description and sample. Section 151 o f the Road Tra ffic  Act 1960 

(UK) also in general terms invalidates any contractual provision which attempts to 

negative or modify the liability o f an operator o f a public service road vehicle for 

causing the death o f or personal injury to a passenger. Another example is section 68 o f 

the TPA which prohibits in general terms any clause which excludes, restricts or 

modifies the application o f the provisions o f Division 2 o f Part V  o f the Act, the 

exercise o f a right conferred, or any liability for breach o f a condition or warranty 

implied by such a provision, or the application o f s 75 a o f the Act.

Secondly, a statute may prohibit only “unreasonable” exemption clauses. For example, 

according to section 6(3) o f UCTA and section 68a ( 1) o f TPA, an exemption clause will

111 Reprinted on 18th January 1994.
112 See s 135 and also ss 109, 110 and 119 of this Act.
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be invalidated if  it does not satisfy the requirement o f reasonableness. According to 

section 7 o f the UCTA, in those contracts which are not governed by “ the law o f sale o f 

goods or hire-purchase,” 113 the liability o f giving possession and also the right to 

transfer the ownership cannot be excluded or restricted “except in so far as the term 

satisfies the requirement o f reasonableness.” 114 These sections implicitly indicate that a 

reasonable exemption clause will be regarded as effective on the basis o f freedom o f 

contract.

3. Subsequent Statutes.

[8.61] The UCTA was supplemented by some subsequent Acts such as the English 

Supply o f Goods and Services Act 1982 and the English Consumer A rb itra tion Act 1988.

Section 7 o f the UCTA governs the exclusion o f warranties in those contracts which 

concern the transfer o f ownership or possession o f goods, but are not governed by the 

Sale o f Goods Act 1979. The UCTA prohibits in such contracts the exclusion o f the 

warranties implied by the common law, without clarifying the exact nature o f these 

warranties. However, the Supply o f Goods and Services Act 1982 largely clarifies the 

warranties which are to be applied in such contracts. Furthermore, this Act more clearly 

specifies the situations under which such warranties cannot be excluded and also 

circumstances under which they can be excluded subject to the satisfaction o f the 

reasonableness test.115 This Act also upholds the theory o f freedom o f contract by 

emphasising the freedom o f contracting parties (subject to UCTA) to negate or to vary 

the duties or liabilities which arise by implication o f the law or usage through their 

express stipulations.116

According to section 13(2) o f the UCTA, arbitration clauses are not regarded as 

excluding or restricting any liability.117 Thus, in theory, UCTA had no control over

Section 7(1) of the UCTA.

Section 7(4)(a) of the UCTA.

Section 17 of the English Supply o f  Goods and services A ct 1982. 

Id, s 11(1).

Section 13(2) of the UCTA indicates:
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uifair arbitration clauses (eg clauses in which an offending party chooses an arbitrator, 

aid the aggrieved party should agree). However, the Consumer A rb itra tion Act 1988, 

specifically protects consumers against any unfair Arbitration Clause.

4 Exemption in Consumer and Commercial Contract
[$.62] As appears from UCTA and TP A, the philosophy o f these two Acts is mainly to 

protect consumers with weak bargaining power. Although, these two Acts concentrated 

their emphasis prohibition o f certain kinds o f exemption clauses in consumer contracts, 

nevertheless exemption clauses were generally declared void i f  they do not satisfy the 

reasonableness test. This structure o f the statutes raised a theory among English lawyers 

that, in commercial contracts, the freedom o f the parties in the allocation o f risk should 

be respected and, therefore, with regard to exemption clauses in such contracts, the 

courts should remain non-interventionist. The Parliament’s intention was interpreted to 

be in tune with such a theory. Regarding this issue Lord Wilberforce said:119

“After this Act [the UCTA], in co m m e rc ia l m atters g en e ra lly , when the 
parties are not o f equal bargaining power, and the risks are normally bom by 
insurance, not only is the case for judicial intervention undemonstrated, . . . 
and this seems to have been p a r lia m e n t’s in tention , for leaving the parties 
free to apportion the risks as they think fit and for respecting their 
decisions.” * 118

But an agreement in writing to submit present or future differences to arbitration is not 
to be treated under this Part of this Act as excluding or restricting any liability.

118Section 1(1) of the Consumer Arbitration A ct 1988 indicates:

“Where a person (referred to in section 4 below as “the consumer”) enters 
into a contract as a consumer, an agreement that future differences arising 
between parties to the contract are to be referred to arbitration cannot be 
enforced against him in respect of any cause of action so arising to which 
this section applies except:

(a) with his written consent signified after the differences in question have 
arisen; or

(b) where he has submitted to arbitration in pursuance of the agreement, 
whether in respect of those or any other differences; or

(c) Where the court makes an order under section 4 below in respect of that 
cause of action.”
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“At the judicial stage there is still more to be said for leaving cases to be 
decided straightforwardly on what the parties have bargained fo r rather 
than on analysis, which becomes progressively more refined . . [emphasis 
added]

[8.63] However, the rejection o f some protective clauses in subsequent commercial 

cases by the House o f Lords on the grounds o f unreasonableness, suggested that the 

general presumption o f Lord Wilberforce that judges should not interfere with exclusion 

clauses in commercial contracts may have failed, or at least it is subject to some 

exceptions. For example in George M itchell (Chesterhall) Ltd  v Finney Lock Seeds 

Ltd  the court did not give effect to an exclusion clause in a commercial contract 

because the defendant’s reliance on such a clause was held to be unfair or 

unreasonable. In this case Lord Denning agreed with other members o f the court in

rejecting the exclusion clause, but he argued that his decision was solely on the statutory
122ground that “ it would not be fair and reasonable to allow reliance upon the clause.” 

This judgment implied that by contrast to the general presumption o f Lord Wilberforce, 

it is the Parliament’s intention that the court can interfere in exclusion clauses in 

commercial contracts i f  they do not satisfy the requirement o f reasonableness. 

Nonetheless, despite the fact that, in George M itc h e ll’s  case, the court interfered with an 

exclusion clause in a commercial contract, it did not explicitly reject the non

interventionist ground rules which were set out in the Photo Production case but, rather, 

it opened the way for an exception to that presumption. Therefore, the courts can be 120 121 122

Photo Production Ltd v Securicor Transport Ltd  [1980] AC 827, at 843.

120 [1983] 2 AC 803.

121 In this case, the parties who had a long history of transactional relations, entered into an oral 
agreement for the sale of a certain amount of Finney Late Dutch special cabbage seed for £291.60. 
The defendant delivered seeds to the plaintiffs with an invoice in which it was specified that the 
goods, were in accordance with the oral order. According to the conditions of sale which were 
printed on the back of the invoice, in the case of seeds being delivered which do not comply with the 
express terms or were defective, the liability of the seller was limited to replacement or refund of the 
purchase price. Due to errors by the defendants’ supplier, the delivered seed was not late cabbage 
seed, and therefore, was not merchantable. After the plaintiff planted the seed in a wide area, it grew, 
but it was commercially useless. Consequently, the plaintiff had to plough it in, and therefore, 
sustained a £61,000 loss. It was held that on the basis of section 55(4) of the Sale o f  Goods A ct 1979 
(UK) it would not be fair and reasonable to allow the defendant to rely on the protective condition 
which was accordingly unenforceable. The House of Lords, therefore, affirmed the trial judgment for 
the plaintiff for £61,513.

122 M at 810. ([1983] 2 AC 803)
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guided by either o f these two presumptions in any future commercial case where the 

exemption clause is subject to reasonableness. The courts can, subject to their own 

discretion and also the surrounding circumstances, follow either o f these two 

presumptions. Meanwhile it is said that “ informed academic opinion, . . . would 

strongly expect [the non-interventionist philosophy o f the ] Photo Production [case] to 

prevail.” 124 It implies that whenever the unreasonableness o f a clause is in doubt its 

validity should be presumed.

[8.64] It can be said as a final point that exclusion clauses in commercial transactions 

will be presumed reasonable on the ground that the parties in such contracts have 

relatively equal bargaining power and are capable o f looking after themselves. 

Therefore, it is a presumption that they have, with knowledge and consent, intended the 

protective clause to be applicable. Nonetheless, the courts have not refrained from 

disallowing an exemption clause which may be regarded as unreasonable where such a 

consideration o f reasonableness is lacking. The different criteria for recognising the 

unreasonableness o f an exclusion clause will be examined below.

5. The Ambit o f “ Reasonableness”

[8.65] The courts’ discretion is irrelevant with regard to the invalidation o f those 

exemption clauses which are in general terms deemed void by the legislature. However, 

regarding those exclusion clauses whose validity is subject to the requirement o f 

reasonableness, legislation has laid down a very broad framework and guidelines, and 

has largely left it to the courts to develop the directions and details o f the statutory 

guidelines. The general guidelines and factors laid down by Schedule 2 o f UCTA are * 104

In subsequent commercial cases in which exclusion clauses have been subjected to reasonableness, 
the courts, depending on the situation of each case, followed either the Photo Production or the 
G eorge Mitchell case. For example, in Stag Line Ltd v Tyne Shiprepair Group Ltd ( The Zinnia) 
[[1984] 2 Lloyd’d Rep 211, by upholding the relevant exemption clause, the court followed the Photo 
Production case. In Phillips Products Ltd v T  Hyland and Hamstead Plant H ire Co Ltd \ 1987] 2 
All ER 620 however, the court did not enforce exemption clause because it was held unreasonable.

See JN A d a m s , R B r o w n s w o r d , “The Unfair Contract Terms Act: A Decade of Discretion” (1988)
104 LQ R9A, at 104.

See s 11 of UCTA and guidelines set forth in Schedule 2 of this Act.

Section 11(2) of UCTA indicates:
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inter a lia : relative equality o f the contracting parties’ bargaining power; knowledge, 

consent, insurance o f the parties to the relevant exclusion clause and also their intention 

as to applying it. It is, therefore, left to the discretion o f the courts to identify, specify, 

weigh and apply the reasonableness factors. For example in Ree-House Ltd  v Redland 

Reinforced P la stic s Ltd  four main considerations were listed by Judge Newey in 

favour o f the reasonableness o f the relevant exemption clause. First, the parties were o f 

roughly equal bargaining power, and therefore “ capable o f looking after themselves” (the 

factor o f equality in bargaining strength). Secondly, the plaintiff had long been aware 

that the defendants generally contracted using a standard form containing exemption 

clauses (factor o f knowledge). Thirdly, the standard clauses o f the contract were not 

objected to by the plaintiff, and furthermore he had not attempted to negotiate with the

defendant for alteration o f the standard terms (the factor o f consent). Fourthly, the
128terms were intelligible enough to be clearly understood (the factor o f assurance).

o + - f t U  - ^ o @ @ @ @ @ o = = = = - - = { ) + + o

IV. GENERAL CONCLUSION AND COMPARISON

[8.66] The three legal systems, as an exception to the theory o f freedom o f contract and, 

as a part o f their process o f controlling the contractual relations o f individuals, imply 

certain rights and obligations in relation to particular contracts in a way that they cannot

“In determining for the purpose of section 6 or 7 above whether a contract term 
satisfies the requirement of reasonableness, regard shall be had in particular to 
the matters specified in Schedule 2 to this Act; but this subsection does not 
prevent the court or arbitrator from holding, in accordance with any rule of law, 
that a term which purport to exclude or restrict any relevant liability is not a 
term of the contract.” [emphasis added]

(1985) 2 Con LR 109; (1985) 1 Con LJ 67.

See also the statement of Staughton J in Stag Line Ltd  v Tyne Shiprepair Group Ltd  (The Zinnia) 
[1984] 2 Lloyd’d Rep 211, at 222 which communicates a similar consideration in recognition of 
unreasonableness (unintelligibility of the language of a clause):

“I would have been tempted to hold that all the conditions are unfair and 
unreasonable for two reasons: First, they are in such small print that one can 
barely read them; secondly the draftsmanship is so convoluted and prolix that 
one almost needs an LLB to understand them.”
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be negatived or restricted by the contracting parties. The scope o f such a control and, 

the extent to which contracting parties are restricted in excluding such contractual rights 

and obligations are different under the three legal systems. The common law legal 

system applies restrictions in freedom o f contract through the statutory prohibition o f 

certain exclusion clauses in general terms and, also, prohibition o f those exclusion 

clauses which do not satisfy the requirement o f reasonableness. Under Islamic 

jurisprudence and the Iranian legal system such controls are applied by the prohibition 

o f those contractual clauses which contradict unchangeable contractual effects imposed 

by the law or the Sha ri ‘a over nominate contracts, the effects o f which are termed as the 

muqtada o f nominate contracts.

[8.67] Under the common law legal system, the statutory position is different from the 

position o f the common law towards exclusion clauses. The common law pays more 

attention to freedom o f contract and, therefore, gives effect to an exclusion clause i f  it is 

intended by the parties as applicable and is appropriately incorporated in the contract. 

The common law used to reject the application o f an exclusion clause in the case o f a 

fundamental breach on the ground that, as a matter o f law, by discharge o f the contract, 

the relevant exclusion clause had come to an end and ceased to exist. However, in 

Photo Production Ltd  v Securicor Transport Ltd, the House o f Lords held that an 

exclusion clause could apply notwithstanding the discharge o f the contract. The House 

o f Lords in this case transformed the principle so that in the case o f a fundamental 

breach, the application o f an exclusion clause as a matter o f construction depended on 

the intention o f the parties. The statutory protection o f parties with weak bargaining 

power, caused the hostile approach taken by the courts towards the invalidation o f 

exclusion clauses to become more balanced. Relevant statutes such as the U n fa ir 

Contract Term s Act 1977 (UK) and the Australian Trade Practices Act 1974 (Cth), 

prohibit in general terms certain exclusion clauses in consumer contracts, and those 

exclusion clauses which do not satisfy the reasonableness test in commercial contracts. 

The structure o f the legislation led to the creation o f a theory amongst English lawyers 

that, in commercial contracts, the freedom o f parties to stipulate exemption clauses

[1980] AC 827.
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should be respected and, therefore, in such contracts, the courts should remain non- 

interventionist. Although, the courts’ non-intervention in exclusion clauses in 

commercial contract remained a prevailing assumption among English lawyers, 

nonetheless, by rejection o f some o f the protective clauses in subsequent commercial 

cises on the ground o f unreasonableness, the House o f Lords suggested that the general 

presumption that judges should not interfere with exclusion clauses in commercial
131contracts is subject to some exceptions.

[8.68] The statutory prohibition o f contracting parties to negativing or restricting 

certain contractual liability under the common law legal system is to some extent similar 

to the prohibition against negativing or restricting those contractual rights and 

obligations which are sanctioned in Islamic jurisprudence over nominate contracts in 

sich a way that they cannot be contradicted or altered. These unchangeable contractual 

nghts and liabilities are termed the muqtadd o f contracts. The issue o f the muqtadd o f 

contracts is one o f the most controversial matters in Islamic jurisprudence. The jurists 

are not unanimous with regard to the definition o f the muqtadd o f contracts and also on 

the criteria for the distinction o f those contractual rights and obligations which can or 

cannot be restricted.

[8.69] The position taken by Islamic jurisprudence and Iranian law regarding the 

prohibition o f clauses which contradict the muqtadd o f nominate contracts can be 

compared with the legislative intervention o f the common law legal system in 

prohibiting certain exclusion clauses and not with the position taken by the common law 

itself which gives effect to an exclusion clause subject to the intention o f the parties. In 

order to compare the three legal systems, the following similarities and differences are 

examined.

[8.70] All three legal systems imply two kinds o f rights and liabilities in certain 

contracts: first, those contractual rights and obligations which the parties are normally 

presumed to intend and, therefore, can be altered by them; and second, those contractual

See Photo Production Ltd v Securicor Transport Ltd [1980] AC 827, at 843, per Lord Wilberforce. 

ljl See eg, George M itchell (Chesterhall) Ltd  v Finney Lock Seeds Ltd  [1983] 2 AC 803.
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rights and obligations which cannot be negatived or restricted. The common law 

statutes are more specific with regard to such classifications. However, such a 

classification under Islamic (Shi‘a) jurisprudence was first articulated in some detail by 

Sheikh Ansari and supported by a number o f subsequent jurists. Before Sheikh Ansari, 

there were divergent opinions among the jurists regarding the muqtada o f contracts. 

There was also an opinion among Shi‘a jurists that all the effects sanctioned for 

contracts by the S h a ri‘a are unchangeable and, therefore, any clause in conflict with 

these effects was regarded as void in general terms. Although the invalidity o f a clause 

which contradicts the muqtada o f a contract is a unanimous idea under Islamic 

jurisprudence and Iranian law, ' there is no specific provision under these two legal 

systems indicating what class o f contractual effects sanctioned by the law or the Sh a ri ‘a 

can or cannot be negatived or restricted. In order to end such an ambiguous approach, 

the Iranian legal system needs specific legislation concerning this issue. Meanwhile, 

this chapter has attempted to compare different existing ideas under these two legal 

systems and in some cases suggest a more balanced approach towards the issue.

[8.71] The three legal systems to some extent face ambiguity in defining precise criteria 

on the basis o f which a clause which negatives certain contractual rights or obligations 

may or may not be regarded as void. Common law courts have no difficulty in 

invalidating those exclusion clauses which are specifically prohibited by the relevant 

statutes in general terms.134 But in those cases in which the relevant statutes prohibit 

certain exclusion clauses providing they do not satisfy the requirement o f 

reasonableness, the statutes have laid down very broad frameworks and guidelines for 

the recognition o f unreasonableness and have largely left the issue to the courts’ 

discretion. Accordingly, an exclusion clause may be regarded as unreasonable and, * 133 134 135

See Division 2 of Part V of the Australian Trade Practices Act 1974 (Cth) (TPA) which implies 
certain rights and liabilities in consumer transaction which on the basis of section 68 of this Act the 
parties are specifically prohibited to vary or restrict them. See also section 68a (1 ) of the TPA, note 
108 supra which specifies certain contractual rights and obligations which can be negatived or 
altered by the parties.

133 See note 7 supra.

134 See eg, ss 6(1) and 6(2) of the Unfair Contract Term Act 1977 (UK); s 151 of the Road Traffic Act
1960 (UK); s 68 of the Australian Trade Practices Act 1974 (Cth).

135 See s 11 of the Unfair Contract Term Act 1977 (UK); See also Schedule 2 of this Act.
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therefore, void by one court and, reasonable and applicable by the other court. Such an 

ambiguity is more crucial under Islamic jurisprudence and Iranian law in recognition o f 

those effects o f contracts which can or cannot be negatived or restricted. This is so 

because there are no codified provisions under these two legal systems to regulate the 

scope o f a contract’s muqtada but, rather the issue is left to the discretion o f the jurists 

and judges.

[8.72] The three legal systems are not unanimous regarding the bases for invalidity o f 

certain exclusion clauses. Under both the Iranian law and the common law, such 

invalidity is based on statutory prohibitions, but under Islamic (Shi‘a) jurisprudence it is 

merely based on the controversial reasoning o f jurists. Nonetheless, even the common 

law and Iranian law do not follow the same philosophy for their statutory prohibition o f 

certain exclusion clauses. The common law concentrates on protecting consumers with 

weak bargaining strength as the reason for its prohibition o f certain exclusion clauses. 

Accordingly, this legal system differentiates between the prohibition o f exclusion 

clauses in consumer and commercial contracts. However, it seems that Islamic 

jurisprudence and Iranian statute law follow a broader reasoning for their prohibition o f 

clauses contradicting the muqtada o f contracts. While a party with weak bargaining 

power may potentially benefit from the prohibition o f any clause which alters the 

unchangeable effects o f a contract, such a basis is not specifically listed in the few bases 

discussed by the jurists with respect to the issue. Under these two legal systems, a 

clause contrary to the muqtada o f a contract is void for two main reasons. First, it 

contradicts the imperative mle o f the contract law. Secondly, a contract whose 

muqtada is contradicted by the intention o f the parties loses its main purpose and is not 

capable o f being regarded as a complete and effective contract. In other words, as is 

discussed more specifically under the common law, in such a case, there is insufficient 

consideration to support the contract.

[8.73] Another difference between the three legal systems concerning this issue is the 

scope o f the prohibition o f exclusion clauses. Although under the common law legal 

system, a right cannot be waived through a contract i f  it serves public purposes rather
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than being merely personal,136 it seems that the scope o f the prohibition o f exclusion 

clauses is wider under Islamic jurisprudence than under the common law. Under the 

common law, the statutory prohibition o f certain exclusion clauses mainly concerns the 

exclusion o f lia b ilitie s and is confined to consumer transactions only. The contract law 

o f England and Australia have taken two different positions regarding the exclusion o f a 

seller’s implied liability to title. Such an exclusion is prohibited under the UCTA while 

it is allowed under the TPA and the Sale o f Good Act 1923 (NSW). However, under 

Islamic jurisprudence, the parties have, to a lesser extent, the freedom to exclude the 

essential effects sanctioned by the S h a ri‘a in nominate contracts. Under this legal 

system the prohibition o f clauses contrary to the muqtada o f contracts is not limited to 

consumer transactions but rather it concerns the exclusion o f contractual lia b ilitie s and 

also the negativing o f contractual rig hts in relation to all nominate contracts.

wv
AAAMA
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136 See waiving a right conferred by law as one of the examples that a stipulation may contradict common 
law or statute under chapter 6 of the thesis.
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I. INTRODUCTION

[9.01] As a result o f the law’s controls on the contractual relations o f individuals, 

freedom o f contract is subject to exceptions in two ways. Firstly, the courts may refuse 

to give effect to a contract because the contract is entirely prohibited by the law or is 

tota lly void (or unenforceable) because it is immoral or against public policy. Secondly, 

a contract may be entirely set aside i f  one or more o f its clauses are invalidated under 

the law and the invalid parts taint the whole contract with illegality or invalidity. In 

order to determine the final scope o f freedom o f contract, this chapter examines the 

extent to which the invalidity o f part o f a contract gives rise to the unenforceablity o f the 

whole contract.

[9.02] The discussion in this chapter which is concerned with a comparative analysis o f 

the doctrine o f severance under Islamic law (Shi‘a) jurisprudence, Iranian law and 

common law is necessary for the following reasons. (1) In order to supplement chapter 

five o f the thesis by examining the extent to which the illegality o f part o f a contract 

leads to the illegality o f the entire contract. (2) To supplement chapter six o f the thesis 

by studying the circumstances in which the courts do not sever invalid parts o f a 

contract (even though it is an ancillary part o f the contract) because the severance is 

against public policy. (3) To analyse the inter-relation between chapters four and seven 

by examining the effect o f the invalidity o f part o f a contract on the theory o f 

contractual liberty. (4) Most importantly, to adequately formulate the scope o ffreedom 

o f contract under Islamic jurisprudence. In most Islamic juristic texts, wherever the 

validity and scope o f a contract or its provisions are concerned, the effect o f an invalid 

clause on a contract is usually examined. The reason for such a conjunction can be 

traced to the dominance o f the classical doctrine o f restriction o f contract under which 

contractual clauses extrinsic to Islamic nominate contracts are only given effect in 

limited circumstances.
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[9.03] The issue o f severance is difficult and to some extent vague under the three legal 

systems.1 The difficulty is most crucial under Islamic jurisprudence because different 

controversial tests for severance have been formulated by each school o f thought. 

Although the common law has not provided a comprehensive criterion for the 

distinction between essential and non-essential contractual terms, an invalid clause will 

be severable under this legal system i f  it is not an essential part o f the consideration or 

does not taint the whole contract with illegality. In light o f the classical theory o f 

restrictions on allowable contractual clauses, various Islamic schools o f thought have 

supported the invalidation o f the whole contract in the case o f invalidity o f a contractual 

term without rendering a common and clear criterion for severance o f an invalid clause. 

Nevertheless, some Sunni jurists, and also some moderate Shi£a jurists have rendered a 

criterion for the severance o f an invalid contractual clause which is, to some extent, 

similar to the position o f the common law. However, Iranian law, which has mainly 

followed the opinion o f the majority o f Shi‘a jurists, has failed to render an exhaustive 

criterion for severance o f an invalid contractual clause.

[9.04] This chapter, examines various criteria rendered by each o f the Shi‘a and the 

Sunni schools, by Iranian law and by the common law concerning severance o f an 

invalid contractual clause from the relevant contract. In order to compare the position 

o f different eras o f the common law with Islamic law, the chapter has used both early 

and recent common law cases. In light o f this method, the evolution o f severance under 

the common law will be surveyed. Like other chapters in this thesis, the main thrust o f 

this chapter is an examination o f the doctrine o f severance under Islamic (Shi‘a) 

jurisprudence and Iranian law, therefore, the discussion relating to common law is 

included as a general reference. The chapter deals with the severance o f an invalid 

clause in general terms regardless o f whether the clause is void because o f illegality or 

for any other reason. However, the chapter attempts to focus on the position o f the three 

legal systems with regard to the severance o f those clauses which have been rendered 

illegal as a result o f the law’s control over the contractual relations o f individuals. * 2

j
For an account of such problems under the common law see note 38 infra.

2 See [4.11]-[4.12], See also generally chapter seven.
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[9.05] Comparing both the similarity and the divergence o f the three legal systems with 

regard to the doctrine o f severance, the chapter concludes with the following points. 

First, the three legal systems attempt to uphold the principle o f validity o f contract by 

protecting contracts from total invalidity through severance o f the tainted parts as far as 

the law allows them to do so. Such a trend is more effectively realised under Iranian 

law and (to a greater extent) under the common law than under the traditional form o f 

Islamic jurisprudence. This is so because under Islamic jurisprudence the partial 

invalidity o f a contract whittles the entire contract down to a greater extent. Even under 

modem Shi‘a jurisprudence which introduces tests similar to the common law, a 

contract will still be vulnerable after severance o f the invalid part, as the contract may 

be repudiated by the beneficiary party on the basis o f a cancellation option granted to 

him or her upon severance.3 4 Second, all three legal systems apply the doctrine o f 

severance if  doing so is allowed by the intention o f the parties.5 Nonetheless, it seems 

that, in this respect, Iranian law and particularly Islamic jurisprudence have paid more 

attention to the intention o f the parties than the common law.6 Third, the criteria 

rendered by the moderate Islamic jurists and by the common law concerning severance 

are similar and plausible when compared with the position taken by the Civil Code o f 

Iran, which is subject to criticism and requires reform.

II. ISLAMIC LAW

[9.06] The various Islamic schools o f thought are not o f the same opinion as to the 

effect o f a void clause in a contract. In fact, the jurists o f each school have rendered 

different opinions among themselves. According to the Hanafi school, which is very 

strict as to the admissibility o f conditions extrinsic to nominate contracts, invalid

3 See [9.22],

4 See [9.35],

5 Under the common law the doctrine of severance will not be applied if doing so would “alter entirely 
the scope and intention of agreement.” See Attwood v Lamont [1920] 3 KB 571, at 580. See also 
generally [9.24]. It is also a rule under Islamic law of contract that: “contracts depend on intentions.” 
(al- ‘Uqud Tdbi ‘at li al-Qusud) Therefore, the structure of a contract cannot be changed in any way if 
such a change is prohibited by the contracting parties. See [3.07], [3.15].

6 See [9.36],
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contractual clauses usually invalidate the whole contract. The moderate opinions o f 

some o f the other Sunni schools, and also the opinion o f moderate Shi‘a jurists, are very 

close to each other and are consistent with the position o f the common law, but with a 

different scope. The different opinions o f the Shi‘a and the Sunnies concerning the 

effect o f a void contractual clause on a contract are reviewed below.

A. The S h i‘a School

[9.07] Three different opinions have been expressed by Shi‘a jurists concerning the 

effect o f invalid conditions on a contract. The first opinion firmly indicates that a 

contract is not affected by the invalidity o f one o f its clauses in general terms. 

Conversely the second idea indicates that the severance o f an invalid clause is generally 

impossible and, therefore, an invalid contractual clause invalidates the whole contract. 

However, the moderate opinions which have been rendered by some contemporary 

Shi‘a jurists indicate the adoption o f a flexible criteria for the severance o f an invalid 

clause which to some extent is similar to the position o f the common law o f contract. 

According to this moderate idea, an invalid clause invalidates the whole contract only if  

it has a substantial role in the structure o f the contract. Each o f these three ideas will be 

examined below.

1. C ontract is not A ffected  in G eneral Term s
[9.08] A  certain group o f early Shi‘a jurists believes that the invalidity o f a contractual 

condition does not ever cause the invalidity o f a contract. They argue that the validity 

o f a contract is supported by specific authorities o f the Sh a ri ‘a and that the invalidity 

o f a condition cannot restrict the applicability o f these authorities. These jurists also 

maintain that a condition is always dependent on the contract, and its validity is subject 

to the validity o f the contract, hence the validity o f the contract itself cannot logically be 

subjected to the validity o f the condition.7 8 9

7 For a study of the evidences of the Qur’an and the Traditions concerning the general theory of contract
see [3.13],

8 See eg, Tusi, al-M absutfi Fiqh al-Imamiyya, ed Kashfi, M uhammad  Taq I, vol II, P 149.

9 SA Ta b a ta b a ’I, Riyad al-Masd ’il (Shark al-Kabir) vol I, p 438.
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The foregoing argument has been criticised. The objection raised is to the effect 

that the authorities in the S h a ri‘a relating to the general theory o f contract merely 

indicate that a contract will be valid i f  it fulfils all the prerequisites. These authorities 

do lot indicate that contracts can never be invalidated by subsequent events which may 

corupt the roots and the element o f the contract.10

2. C ontract is Invalidated  in G eneral T erm s
[9.09] Another group o f Shi‘a jurists believes that the invalidity o f a contractual 

condition causes the invalidity o f the contract in every case. They argue that a contract 

and all its conditions are in reality a single collective structure, the maintenance o f 

which is the whole purpose and objective o f the parties. Accordingly, with the 

invalidation o f a contractual condition, a part o f that collective structure fades away and 

whatever remains is not the collection contemplated in the contract, hence, the whole 

contract is invalidated.11 They have also argued that a contractual condition is indeed a 

part o f the consideration o f a transaction. Thus, a portion o f the price is in return for the 

fulfilment o f the condition. When a contractual condition is invalid, the price relating to 

the transaction is not determined, therefore, the contract will be invalidated because o f 

its uncertainty.12

3. M oderate Idea
[9.10] The third group o f Shi‘a jurists are o f a moderate opinion. These jurists believe 

that the invalidity o f a contractual condition leads to the invalidity o f the entire contract 

when that condition is an essential part o f the consideration so that in the absence o f 

such a condition the contract will lack one o f its essential prerequisites. Under Islamic 

jurisprudence, a contract may be severed from its invalid parts i f  doing so is consistent

10 See MH MUSAWI (BUJNURDI), Al-Qawa ‘id al-Fiqhiyya, vol IV, pp 192-3.

11 JlLANi (MlRZA Qum m I), G hana’im al-Ayydm, p 735; MM NARAQI, M ashariq al-Ahkam, p 84; MA 
N araqi, M ulla  A hm ad , ‘Awa ’id al-Ayyam, P 51; SHAHID AL-THANI, Masalik al- ‘Afliam, p 152.

12 See generally SHAHID AL-THANI, Al-Rawdah al-Bahiyyah, vol III, p 505.
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with the parties’ intentions in relation to the contract.13 Sheikh Ansari, a famous 

pioneer in many o f the new jurisprudential analyses, explicitly supported the above- 

mentioned flexible opinion which corresponds with the standards o f advanced legal 

systems.14 Most o f the jurists who came after Sheikh Ansari have confirmed the 

moderate view regarding the severance o f void contractual clauses,15 and have criticised 

the first two inflexible opinions.16 The criteria provided by such Shi‘a jurists with 

regard to protecting a contract from being tainted with invalidity where it contains an 

invalid clause are, to a great extent, similar to the predominant tests suggested under the 

common law for application o f the doctrine o f severance.

B : Sunni Schools

[9.11] The position o f Sunni schools with regard to the severance o f an invalid 

contractual clause is similar to the moderate opinion o f the Shi‘a. Under the Sunnis,

13 See note 5 supra.
14 See eg, SMH NAJAFI, Jawahir al-Kalam, vol XXIII, p 216; M Ansari, Makasib, pp 287-8.

15 See eg, MH NA’Ini, Munyat al-Tdlib, ed SM KhunsAri, vol II, pp 144 ff; SMK TabAtabA‘i Y azdi, 
Hdshiya ‘Ala al-Makdsib, vol II, p 135. From contemporary scholars see N  KAtuzIyAn , Qawa'id 
‘Umumi Qardrdadha [General Principles of Contracts], (Tehran, 1368/1989: Behnashr) vol III, p 
193.

16 Critical analysis of first two Inflexible opinions:
Both of the first two above-mentioned inflexible opinions have been subjected to criticism by the 
moderate jurists. It has been argued that if as the first argument asserts, the contract itself and its 
conditions constitute a single inseverable structure this particularity should apply to marriage 
contracts as well. However, according to explicit hadith, a marriage contract is regarded as valid even 
when it contains an invalid provision. The question has also been raised that why, if the contract and 
condition are regarded by some jurists as a single inseverable structure, in the case of the 
impossibility of fulfilment of the stipulated action, or in the case of a breach of a contractual condition 
by the covenantee the jurists grant the covenantee the right of rescission instead of considering the 
contract as invalid. In both cases whatever remains is not the whole purpose of die parties but only a 
part of it. See eg, M An sAri, Makasib, p 288; MH NA’iNl, Munyat al-Tdlib, ed SM K hunsAri, vol 
II, pp 146-7; MH MUSAWI (BUJNURDi), Al-Qawd ‘id al-Fiqhiyya, vol IV, pp 196-8.

Another exception taken to the second opinion is that although the fulfilment of a condition is 
effective in the acquisition of the consent of the parties for entering into a contract, yet, it is of an 
ancillary nature in comparison with the main considerations of a transaction. Moreover, it may be 
assumed that a part of the transaction’s price is arranged to be in return for the fulfilment of a 
condition. In such a case, the portion of the price in return for the severed invalid condition may be 
determined by reference to an expert and may be refunded to the covenantor. Consequently, 
considerations of the contract will remain uncertain. This case is similar to the one where the 
fulfilment of the condition is rendered impossible by factors beyond the control of the parties. 
Obviously in such a case none of the jurists has maintained the invalidity of the contract, but they 
have merely accepted the creation of a right of cancellation for the covenantor. See M An sArI, 
Makasibx p 288; MH NA’ini, Munyat al-Tdlib, ed SM K hunsAri, vol II, pp 146.
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contractual conditions are divided into three categories. Firstly, there are effective 

clauses the number o f which are very limited because o f the influence o f the classical 

Islamic doctrine o f restriction o f contractual conditions. Secondly, there are those 

invalid conditions which are severable from the contract. The third category is 

composed o f those invalid conditions which are inseverable, and therefore invalidate the 

entire contract.

[9.12] It is stated by certain Sunni jurists that the conditions which to a small extent 

vary the effect o f a nominate contract shall remain valid and effective, and thus the 

contract also retains its validity. However, i f  a condition negates the natural effect o f a 

nominate contract to a moderate extent, then only the condition itself will be rendered 

invalid and will be severable from contract. Nevertheless, a provision which to a large 

extent leads to the uncertainty o f the contract or involves the contract with a transaction
17of usury will be regarded as invalid, and also as invalidating the contract itself.

[9.13] According to the Hanafi school, in the transactions involving mere legal 

possession, exchanges o f property with something having no monetary value, and also 

in transactions on the basis o f which a contracting party gratuitously takes the other 

party’s property into his own possession, the invalid conditions are easily severable 

from the contract. Per contra, i f  the purpose o f a contract is the exchange o f a property 

with property it will be invalidated if  one o f its conditions is rendered invalid. Hanafi 

jurists argue that in the latter case the invalidity o f the condition strikes the whole 

contract down. This is because the condition provides something surplus in return for
19

no consideration and, therefore, brings the relevant contract into the category o f usury.

On the basis o f this reasoning in the Hanafi school o f jurisprudence the following
20conditions are invalid and invalidate the relevant contracts because o f usury: * 18 19 20

See eg, Ibn RUSHD, Bidayat al-Mujtahid wa Nihayat al-Muqtasid, vol II, p 120.

18 See eg, IBN NUJAYM, al-Bahr al-Ra’iq: Shark Kanz al-D aqa’iq, vol VI, pp 194-203; IBN ‘ABIDIN, 
Radd al-Muhtar ‘Aid al-D urr al-Mukhtar, vol IV, p 222.

19 See eg, Ibn ‘A bidin, ibid; Ibn  N ujaym , id, p 194.
20 See eg, Ibn  N ujaym , ibid.
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(1) A  condition in a contract for the purchase o f a house which stipulates that the vendor

can continue residing in the house for another year;

(2) A  condition in a contract for the lease o f a house stipulating that the lessee should

lend or donate a certain sum o f money to the lessor;

(3) A  condition in an acquittance agreement stipulating that the debtor should work ex-

gratia for a certain period o f time for the creditor.

III. IRANIAN LAW

A . Severable and N on-Severable Invalid  C lauses
[9.14] Following the opinion o f moderate Shi‘a jurists the Civil Code o f Iran has 

divided invalid contractual clauses into two groups, severable and inseverable, without 

providing any particular criterion for distinguishing these two different kinds o f invalid 

clauses. First, there are invalid contractual stipulations which can be severed from the 

contract without infringing its validity. In accordance with Article 233 o f the CCI, 

impracticable conditions, useless conditions and illegal conditions fall into such a 

category. Secondly, there are invalid conditions which are not severable, and therefore 

invalidate the relevant contracts. Under Article 233 o f the CCI, this group o f conditions 

covers the conditions contrary to “ the main natural effect o f a nominate contract” 

(muqtada) and the obscure conditions which cause obscurity in the considerations.

B. Critical Analysis o f the CCVs Position

[9.15] The Iranian legal system has failed to follow the plausible criterion rendered by 

the moderate Shi‘a jurists with regard to the severance o f an invalid contractual clause 

and which is consistent with the criterion rendered by the common law. According to 

the tests suggested by Islamic jurisprudence and the common law, an invalid condition, 

will as a general rule, be regarded as severable i f  it does not constitute the main part o f 

contract. In other words a clause will be severable under these two legal systems i f  its 

severance does not give rise to uncertainty in the whole contract. I f  the above- 

mentioned general rule is the essential criterion in the extension o f a condition’s 

invalidity to the contract itself as it applies in the common law o f contract, then, this 

criterion can be satisfied either by a remote condition causing the contract’s subject-
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matter to become obscure or by impracticable or illegal conditions. The general 

criticism o f the CCI is that this Code has neglected this basic criterion, because Article 

232 o f the CCI has classified all contractual conditions in the following ways: firstly 

those conditions which are either impracticable or illegal are categorised as severable; 

and secondly, those conditions which are either contrary to the main natural effect o f 

nominate contracts {muqtada) or those which are uncertain so as to create uncertainty 

m the entire contract are categorised as inseverable. The position under the CCI with 

regard to these two categories o f contractual clauses is critically examined below.

1. C ritical A nalysis o f  A rticle 232 o f  the CCI
[9.16] Article 232 o f the CCI has considered impracticable, ille g a l and useless 

conditions as invalid but severable in general terms. This Article is subject to criticism 

because either o f the void conditions mentioned in this Article may constitute the 

essential part o f the contract and, therefore, inseverable. It is true that illegal and 

impracticable conditions in most cases do not constitute the main purpose o f the accord 

o f the parties and their invalidity would therefore usually not give rise to the invalidity 

o f the contract. However, it may be proved that the object o f the impracticable or illegal 

condition constitutes the essential focus o f the accord o f the parties, the negation o f 

which would cause the original structure o f the contract to be shaken. In such 

circumstances, in contrast to Article 232 o f the CCI, the invalidity o f a condition should 

be regarded as causing the invalidity o f the contract.

2. C ritical A nalysis o f  A rticle 233 o f  the C CI
[9.17] Article 233 o f the CCI has regarded an obscure condition causing uncertainty o f 

the considerations and also conditions contrary to “ the main effects o f nominate 

contracts” {muqtada) as non-severable conditions which invalidate the contract. There 

is no dispute as to the non-severability o f the former condition. However, the position 

o f the CCI regarding the effect o f the latter condition (condition contrary to the contract 

expedient) is subject to criticism. The CCI is subject to criticism because Article 233 

considers in general terms any condition contrary to the main effect o f the contract as

See generally chapter eight of the thesis. 

See [7.03].
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non-severable and invalid, which invalidates the entire contract. It has been argued that 

where the natural effect o f a nominate contract is restricted by the stipulation o f a 

condition, a court can ignore Article 232 o f the CCI, and regard the concluded 

agreement as effective, eg, a new innominate contract. For example, a condition in a 

sale contract may stipulate that the vendee will not take the object o f the transaction into 

his possession, and that he will only have the right to make use o f the benefits o f the 

property as long as he lives. Such a contract negates the creation o f a proprietorship 

over the object o f sale for the vendee which is the usual primary effect o f a contract for 

sale and as such is contrary to the advantages normally given to the vendee in this type 

o f contract. However, such a conditional sale contract would not be considered to be 

invalid as the condition may be regarded as a right in perpetuity which is not repugnant 

to any legal and moral rules.

Taking into consideration the foregoing facts it has been concluded that a condition 

contrary to the muqtada o f nominate contracts shall be regarded as invalid and 

invalidating the contract in a case when the accord o f the parties cannot be regarded as
23an [innominate] contract in the eyes o f the law.

C. Analysis o f Protecting Contract by Waiver o f Invalid Clause

[9.18] According to those jurists who believe that an invalid clause causes invalidity o f 

a whole contract generally,* 24 25 the waiving o f the invalid clause by the beneficiary party 

cannot protect the contract from total invalidation. For example, the Shi‘a jurist 

‘ A l l a m a h  a l -H il l ! argues that, when a contract for the sale o f grapes is invalidated 

because the buyer has stipulated that he or she will use the grapes for making wine, the 

contract cannot be saved through the waiving o f the clause by the buyer. ‘ A l l a m a h  

a l -H il l i argues that such a contract has been invalidated from the time o f formation 

and subsequent action the buyer cannot give effect to it. However, the moderate

For a study of a similar approach see N Katuziyan , note 15 supra, pp 193-9.

24 See note 11 supra.

25 See generally ‘Allamah Hilli, Tadhkirat al-Fuqaha vol II, Kitdb al-Bay ‘ (Book of Sale), section of
contractual clauses.
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jurists believe a severable invalid clause can be waived. Since, in contrast to the 

common law, Islamic jurisprudence gives an option to the innocent beneficiary party 

upon severance o f an invalid clause, to either repudiate or confirm the contract, the 

beneficiary party confirms the contract and loses his cancellation option by waiving the 

invalid clause. In other words, waiving a severable invalid clause puts the contract in 

a position where it lacks any invalid clause. Nonetheless, the moderate Shi‘a jurists 

believe that the waiver o f an inseverable invalid clause is futile and cannot give effect to 

a contract which was originally invalid because it contained such an invalid clause. 

They argue that the incorporation o f an inseverable clause in a contract strikes the whole 

contract down because it harms those essential parts o f the contract which are 

prerequisites for its validity. To support this opinion, it has been argued that the waiver 

o f the inseverable clause will be futile because the remainder is not capable o f being 

regarded as an effective contract and such a waiver has no effect on the contract, which 

is regarded as “nothing” . Nonetheless it should be borne in mind that i f  the 

contracting parties mutually agree to remove the inseverable clause and confirm the 

contract without it, their mutual intention is respected, and what remains is regarded as a 

new effective contract.

Article 244 o f the CCI generally concerns the possibility o f waiving clauses and, 

without making any distinction between valid, invalid and invalidating terms, it remains 

silent regarding the effect o f waiving inseverable void clauses. This Article declares 

that:

“The party to a contract in whose favour a condition is made may 
dispense with the application of such a condition in which case it would 
be as if  the condition had not been stipulated in the transaction . . . ”

Supporting the reasoning o f the moderate Shi‘a jurists, it is suggested that this 

Article o f the CCI may cover the waiver o f valid and, at least, severable invalid clauses. 

Therefore, by citing the authority o f this Article, legal validity cannot be conferred on a

M ANSari, Makasib, pp 287-9. 

Id, p 289.
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29contract through the waiver o f its inseverable invalid clause. Waiving a severable 

invalid clause by the covenantor prevents him or her from exercising the option for 

repudiation o f the contract recognised for him or her by Article 240 o f the CCI.30

[9.19] Katuziyan supports the idea that, in light o f Article 244 o f the CCI, a contract 

can be saved from invalidity when the covenantor waives an invalidating clause which 

is appended to a contract through a memorandum subsequent to the formation o f the 

contract. He believes that such a subsequent clause is an external factor and can be 

easily waived by the covenantor in order to protect a contract from being tainted with 

invalidity. Katuziyan argues that it may be said that the association o f a contract with a 

subsequent invalidating clause is regarded as a mutual dissolving o f the original contract 

and the formation o f a new contract which includes the inseverable invalid clause. He 

believes that such an assumption is not acceptable because it is contrary to the principle 

o f propriety o f contracts and also has no basis in reality.

[9.20] Katuziyan’s argument does not lack force. However, it is submitted, with 

respect, that he has gone far in regarding, as an external factor and easily separable an 

invalidating clause subsequently associated with an effective contract. The principle o f 

propriety o f contract can be relied upon where invalidity o f a contract is in doubt. This 

principle has nothing to do with the protection o f a contract so closely associated with a 

subsequent invalidating clause that the clause becomes an essential part o f the contract. 

As was held in the common law, case o f Amoco A ustra lia  Pty Ltd  v Rocca B ro s M otor 

Engineering Co Pty Ltd  [No 2 ] a contract can be invalidated when it closely associates 

with another invalid contract which, in reality may be regarded as one single

For similar analysis see N KATUZIYAN, note 15 supra, p 205.

Article 240 of the CCI says:

“ If after the contract was concluded the performance of the condition became 
impossible, or it was revealed that the performance was impossible even at the 
time of the formation of the contract, the party in whose favour the condition 
was stipulated [covenantor] shall have the option to cancel the contract, unless 
the impossibility hinges upon the act of the covenantor.”

See N  KATUZiYAN, note 15 supra, p 206.

[1975] AC 561, at 580, per Lord Cross.
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commercial contract. Therefore, if  a subsequently appended invalidating clause is 

associated with a contract in such a way that it becomes a part o f the contract, it can 

taint the whole contract with invalidity.

o-h -0 !=— ■ ̂ = < > @ @ @ @ @ 0—   ()+-f-o

IV. COMMON LAW

[9.21] Under the common law an invalid contractual clause can either be severed easily 

by “running a blue pencil through it” , or it may bring down the entire contract. In the 

first case, an invalid contractual term could be severed i f  it is ancillary and the sound 

part o f the contract constitutes the main purpose o f the intention o f the parties. The 

doctrine o f severance can be applied in severing a whole term o f a contract or a part o f a 

term in order to allow the performance o f the valid part o f the term. In the latter case, 

the void clause may sometimes be tied up with the structure o f the contract in such a 

way that it cannot be severed and, therefore, it invalidates the entire contract. The issue 

o f severance may also arise where an effective agreement is associated with other 

invalid contracts. In such a case the valid contract can either be severed from other 

invalid contracts or is tainted with invalidity.34

A. Purpose o f Severance

[9.22] The purpose o f severance is to protect the contract from being tainted by the 

invalidity or illegality o f a non-essential term as far as it is possible to do so. Holding 

the entire contract to be void because o f the invalidity o f a small part o f the contract 

seems unreasonable, particularly where in regard to the objectionable part o f the 

contract, the law is violated by innocent contracting parties. Consequently, in order to 

uphold the principle o f validity o f contract, it has been ascertained as a general rule that: 

“where you cannot sever the illegal from the legal part o f a covenant, the contract is 

altogether void; but, where you can sever them, whether the illegality be created by

See eg, Carney v H erbert [1985] AC 301, at 311.

Amoco Australia Pty Ltd v Rocca Bros Motor Engineering Co Pty Ltd [No 2], note 32 supra.
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statute or by the common law, you may reject the bad part and retain the good.”35 36 It 

was held in Fra n k W. C liffo rd  Ltd  v Garth that where obtaining a licence is a 

statutory requirement only in the case o f excess over a certain financial limit, the courts 

may enforce a contract [at least] up to that limit. Similarly in G oldsoll v Golman,37 38 39 

during the sale o f a jewellery business, the plaintiff (the seller) was restrained from 

competition with the defendant (buyer) as “a dealer in real or imitation jewellery” in the 

United Kingdom and in other countries. Extension o f the restraint o f trade to outside 

the United Kingdom was unreasonable. It was held that the word “real or” and the 

places outside o f the United Kingdom could be struck out with a blue pencil, and the 

rest o f the contract was enforceable.

B . Conditions F o r Applying Severance under Common Law

[9.23] As was said in the Australian case o f Brooks v Bu rn s P h ilp  Trustee Co, Ltd, 

“questions o f severability are often difficult, and tests that have been formulated as 

useful in particular classes o f cases are not always satisfactory for cases o f other 

kinds.” Thus, a precise and exclusive test for severability can hardly be provided. On 

consideration o f the common aspects o f all suggested tests, two tests which have chiefly 

been relied upon in the case o f severance will be discussed below.

1. T he Scope and N ature o f  C ontract should  not be A ltered.
[9.24] Although the doctrine o f severance may be applied i f  the objectionable part can 

easily be “blue pencilled” , the court, even in such cases, will not apply the doctrine o f
39severance i f  doing so would “ alter entirely the scope and intention o f agreement.” 

Where the invalid part o f the contract and the sound part constitute an indivisible

Pickering v Ilfracombe Ry (1868) L R 3 C P 235, 250. The rule set out in this case has been followed 
in subsequent cases. See eg Chemidus Wavin Ltd v Societe Pour La Transformation Et 
L ’Exploitation Des Resines Industrielles SA [1978] 3 CMLR 514. Cf Electrical Trades Union v 
Tarlo [1984] Ch720, 731.

36 [1956] 1 WLR 570.

37 [1914] 2 Ch 603.
38 (1969) 121 CLR 432, at 438, per Kitto J. This passage was approved by Lord Brightman in Corney v 

Herbert & others [1985] AC 301, at 309.

39 Attwood v Lamont [1920] 3 KB 571, at 580. [italics supplied].
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sxucture, then logically the doctrine o f severance cannot be applied.40 Ascertaining the 

s:ope and the object o f the contract and answering the question as to whether or not the 

bad part is separable would be a matter o f the true construction o f the parties’ intent.41 

This principle is reflected in the law o f Australia in the same manner. For example in 

McFarlane v D a n ie lf2 it was proposed as a test for severing the invalid part o f a 

contract that it should be considered “whether they are in substance so connected with 

the others as to form an indivisible whole which cannot be taken to pieces without 

altering its nature.”43 Eventually it was concluded that:

“If the elimination of the invalid promises changes the extent only but 
not the kind of contract, the valid promises are severable . . .  If the 
substantial promises were all illegal or void, merely ancillary promises 
would be inseverable.”44

2. The Objectionable Part should not be the Substantial Part o f the Consideration

[9.25] The doctrine o f severance will not be applied i f  the objectionable part o f a 

contract constitutes the main purpose and is a substantial part o f the consideration. 

According to an old authority in the English law o f contract, when several objects 

constituted the contract’s consideration, severance was not possible because o f the 

prevalence o f the idea that the illegality o f one object would lead to the unenforceability 

o f the entire contract.45 In modem common law cases, such a test was held to be 

impracticable.46 Nonetheless, the tme applicable test in modem cases is that i f  the

40 For example, it was held in British R einforced Concrete Engineering Co Ltd v Schelff\  1921] 2 Ch
563 that undertaking not to do business in any one of several capacities was a single and inseparable 
covenant. But see Goldsoll v Goldman [1914] 2 Ch 603; [1915] 1 Ch 292 (Holding that a similar 
covenant in restraint of trade was held to be separable). Similarly in Carbonum Co Ltd v Le Couch  
(1913) 109 LT 385, at 587 the covenants not to disclose business secrets and not to be engaged in a 
particular business were held separable.

41 M iles v Durham  [1891] 1 Ch 576.

42 (1938) 38 SR (NSW) 337. See also Thomas Brown & Sons Ltd v Fasal D een (1962) 108 CLR 391, 
411 (in which the same principle was approved).

43 M cFarlane v Daniell (1938) 38 SR (NSW) 337, at 345, per Jordan CJ.

44 Ibid.

45 See eg, Shackell v Rosier (1836) 3 Scott 59; Jones v M erionethshire Perm anent Benefit Bldg. Soc 
[1891] 2 Ch. 587; [1892] 1 Ch. 173.

46 S WlLLISTON, A Treatise on the Law o f  Contracts, ed WHE JAEGER, The Lawyers Co-operative 
Publishing Co (3rd ed 1972) § 1782; See also NS Marsh , “The Severance of Illegality in Contract” 
(1948) 64 LQR 230, at 242.
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objectionable part substantially constitutes the whole or the main consideration so that 

in the case o f severance only a small part o f the consideration remains in return for the 

defendant’s promise, the courts will not sever it.47 48 49 For instance in Goodinson v 

Goodinson, a wife undertook to forebear to bring any matrimonial proceeding against 

her husband, to indemnify him against her debts, and not to pledge his credit in return 

for the husband’s promise to make regular payments to her. Although the first covenant 

was against public policy because o f its ousting o f the jurisdiction o f the courts, and was 

therefore held illegal, nevertheless this covenant was held severable. Accordingly, the 

rest o f the agreement was declared enforceable in favour o f the wife.

C. Limitation in Applicability o f  Severance
1. General Limitations

[9.26] Concerning the conditions for the application o f the doctrine o f severance and its 

limitations, divergent views have been propounded which cannot easily be reconciled. 

Nevertheless two principles have always been considered by the courts to be limitations 

on the application o f the doctrine o f severance. First, the court will not make a new
• 49contract by either altering the scope and nature o f the contract or by rewriting it. 

Secondly, severance will not be applied where its application is against public 

policy50 even if  it is not a substantial part o f the consideration.51 52 53 For instance, a 

contractual clause with the object o f violating the revenue laws or a clause stipulating
53trade with the enemy have both been held inseverable.

47 Benett v Bennett [1952] 1 KB 249; See also Chemidus Wavin Ltd v Societe P our La Transformation
Et L ’Exploitation Des Resines Industrielles SA [1978] 3 CMLR 514 (CA).

48 [1954] 2 QB 118.
49

See eg, Esso Petroleum Co Ltd v H a rp er’s Garage (Stourport) Ltd [1968] AC 269, at 295.

50 See Hyland v J H  Barker (North West) Ltd [1985] ICR (Industrial cases reports) 861, at 863-4, per 
Popplewell J( citing with approval the passage of the book Chitty on Contracts, 25th ed 1983 vol I, § 
1189. See also United City M erchants (Investments) Ltd v Royal Bank o f  Canada [1982] QB 208, at 
229-30.

51 See eg, Kuenigl v Donnersm arck [1955] 1 QB 515, at 537.

52 N apier v National Business Agency Ltd [1951] 2 All ER 264.

53 Kunenigle v Donnersmarck [1955] 1 QB 515.
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2. Limitation in Severance of Illegal Clauses

[9.27] Under the early common law, severance o f an ille g a l contractual clause was 

more difficult than the severance o f clauses which were void on other grounds. 

According to old English authority, where a contract was made with several 

considerations, and one o f them was ille g a l the whole contract became tainted with 

illegality and severance was not allowed.54 The decision in more modem cases shows 

that such an inflexible test is no longer workable.55 Statutory illegality o f a contractual 

clause will invalidate the whole contract i f  the statute specifically states that any deed or 

agreement in violation o f its provisions shall be entirely void.56 57 58 Otherwise, the general 

rule is that the illegal clause should be severed i f  it is severable. Nonetheless, the 

study o f modem common law cases shows that the courts are still to some extent 

reluctant in the severance o f illegal terms. For example, in Australia’s leading case o f 

M cFarlane v D a n ie ll Jordan CJ remarked that “ It can hardly be imagined that a 

Court would enforce a promise, however inherently valid and however severable, i f  

contained in a contract one o f the terms o f which provided for assassination.” Similarly, 

in D J E  Constructions Pty Ltd  v Maddocks59 Street CJ declared:

“The principles relating to severability were developed in connection 
with contractual clauses void for uncertainty and for restraint of trade, 
and not in cases involving contracts illegal and void.”60

[9.28] Despite the Courts’ reluctance to sever illegal clauses, they may enforce a 

contract without its illegal clause where the character o f the illegal clause is not 

sufficiently heinous so as to prevent severance.61 62 For instance, it was suggested in 

P h illip s  W illiam  Carney v John Edward Herbert &  Others that:

Lound v Grimvade (1 8 8 8 ) 39 ChD 506 ; Johnes v M erioethshire Perm anent Benefit B ldg Soc 
[1 8 9 1 ] 2 Ch 587 ; [1 8 9 2 ] 1 Ch 173.

55 See Goodinson v  Goodinson [1 9 5 4 ] 2 QB 118; See also S W lLL lS TO N , note 46  supra.

56 D oed Thompson v Pitcher (1815) 6 Taunt 359, at 369.

57 See Chitty on Contracts Sweet & Maxwell (27th ed, 1994), at [16-165],

58 [1938] 38 SR (NSW) 337.

59 [1982] 1 NSWLR 5.

60 Id, at 10.

61 Cf Electric A cceptance Pty Ltd v D oug Thorley Caravans (Aust) Pty Ltd [1981] VR 799, at 818.

62 [1985] AC 301.
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“ [A]s a general rule, where parties enter into a lawful contract . . . and 
there is an ancillary  provision which is illega l . . . the court may and 
probably will, i f  the justice o f the case so requires, and there is no p u b lic  
p o licy  objection, permit the plaintiff i f  he so wishes to enforce the 
contract without the illegal provision.”63

[9.29] In fact a contract to break “ laws o f a wholly trivial character”64 65 is not regarded 

as illegal by the courts “on account o f the overriding princip le o f freedom o f contract
i „65and commerce.

IV. GENERAL CONCLUSION AND COMPARISON

[9.30] For the purpose o f upholding the principle o f validity o f contract and also the 

theory o f freedom o f contract,66 the three legal systems try to protect contracts from 

being tainted by illegality or invalidity through severance o f their invalid parts as far as 

their criteria allow them to do so. Each o f the three legal systems applies the doctrine o f 

severance to a different extent, and also using different criteria.

[9.31] The various Islamic schools o f thought have rendered different criteria for 

severance o f an invalid contractual clause. The Shi‘a jurists have taken two different 

inflexible positions. The first group o f Shi£a jurists argue that since the validity o f a 

contract is supported by specific authority from the Qur’an and the Tradition, it cannot 

be invalidated by the invalidity o f a clause thereof. It is implied from this opinion that 

any invalid clause can be easily severed from the relevant contract regardless o f whether 

the invalid clause is an essential part o f the consideration or not. Per contra, another 

group o f Shi‘a jurists argue that a contract and its provisions, as the result o f the 

consensual consent o f the parties, constitutes an inseparable collection, therefore the 

invalidity o f a clause invalidates the entire contract in general terms. Both o f these 

opinions are subject to criticism. A  plausible opinion was rendered by the moderate

63 Id, at 317, per Lord Brightman. [emphasis added].

64 Regazzoni v K C  Sethia (1958) 301, at 310, per Viscount Simonds.

65 Ibid.

Under the common law, such a purpose was specified in Regazzoni v K C  Sethia (1958) 301.
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Shi‘a jurists who, similar to the common law, believe that an invalid clause will 

invalidate the whole contract only i f  it is a substantial part o f the consideration.

[9.32] Sunni schools, which to a greater extent are affected by the theory o f restriction 

o f contractual clauses extrinsic to nominate contracts, have also adopted two divergent 

opinions concerning the effect o f an invalid clause on a contract. According to the 

inflexible opinion o f the Hanafi, on the issue o f the effect o f an invalid clause on the 

relevant contract, it is immaterial whether the invalid clause is an essential part o f the 

consideration or quite ancillary. However, the effect o f an invalid clause on the relevant 

contract depends on the nature o f the contract itself. Under this school o f thought, on 

the ground o f usury, any invalid clause will be inseverable i f  it is incorporated in a 

contract, the purpose o f which is the exchange o f property with property. Nevertheless, 

according to a plausible opinion o f other Sunni jurists, an invalid clause will invalidate 

the relevant contract i f  it to a large extent leads to uncertainty o f the contract or involves 

the contract in a transaction o f usury. Although this opinion is not explicit as to whether 

the reason why a contract is rendered uncertain is because the invalid clause has been an 

essential part o f the consideration or not, it is almost consistent with the criteria 

rendered by the common law concerning the severance o f an invalid clause.

[9.33] The Civil Code o f Iran has failed to provide any plausible criteria with respect to 

the severance o f an invalid contractual clause. According to this Code, an invalid 

contractual clause will be severable i f  it is invalid because o f impracticability, 

uselessness or because o f illegality, and will be inseverable i f  it is contrary to the main 

natural effect o f contract (sha rt-i kh ila f-i muqtada) or i f  it is uncertain in a way which 

leads to uncertainty o f the whole contract. The position o f the Civil Code o f Iran is 

subject to criticism because even those clauses which have been enumerated by this 

Code as severable can cause invalidity o f the whole contract i f  they are an essential part 

o f the consideration.

[9.34] The position taken by the common law in regard to the severance o f an invalid 

clause is plausible and almost free from any criticism. According to this legal system, 

an invalid clause will be severable i f  it is ancillary or i f  its severance is not against 

public policy. In other words, under the common law an invalid clause will bring the
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whole contract down i f  it is an essential part o f the consideration, or i f  it taints the whole 

contract with illegality.

[9.35] Under the three legal systems, the doctrine o f severance will be applied only i f  it 

is consistent with the intention o f the parties. Nonetheless, it seems that Islamic 

jurisprudence has paid more attention to the parties’ intention and consent than the 

common law. Under Islamic jurisprudence, a contract will still be vulnerable even upon 

the severance o f its invalid part. This is so because, upon the severance o f an invalid 

clause, the beneficiary party can exercise an option to repudiate the contract. The 

philosophy o f this cancellation option is that the party in whose favour a clause is 

incorporated in a contract has consented to a contract which includes the clause. 

Therefore, upon the severance o f the invalid clause, the contract is no longer exactly 

what was originally intended by the parties. Accordingly, the covenantor has an option 

to either repudiate the contract or confirm it. It seems that Islamic jurists have gone far 

in scrutinising the intention and the consent o f the parties. Giving an option to the 

covenantor to repudiate an important contract in the case o f severance o f a grossly 

trivial clause is not desirable. It seems that in such a case damages should be given to 

the innocent covenantor and not an option to cancel the contract. Furthermore, damages 

should be paid i f  the invalidity or the unenforceablility o f the relevant clause is not 

based on the actions o f the covenantor. Similar to the opinion o f some o f the Shi‘a 

jurists, the common law regards a contractual clause as part o f the consideration. 

Nonetheless, a severable invalid clause will be separated from a contract under the 

common law without any compensation to the innocent covenantor. The common law 

justifies such an action by saying that this legal system will not sever an invalid 

contractual clause i f  doing so would “alter entirely the scope and intention o f 

agreement” . It should be borne in mind that the contract after the severance would be 

supported by a consideration which is less than the consideration o f the original 

contract. Accordingly, it seems that, in a strict sense, the consent o f the innocent party 

who could have otherwise benefited from a severed clause is not the same as his or her 67

67 See note 39 supra.
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consent to the original contract. It is suggested that it would be more justifiable i f  the 

common law, upon severance, would compensate the innocent covenantor.

[9.36] Study o f the early common law judicial precedents shows that the position o f the 

early English common law was closer to Islamic jurisprudence as regards the attention 

given to the intention and consent o f the parties. Under Islamic jurisprudence, where 

several objects constitute consideration for a sale contract and, due to frustration, 

illegality or any other reason, the covenantee is unable to deliver all o f the objects, the 

buyer has an option to repudiate the contract or accept the deliverable objects in return 

for their cost only. The philosophy o f such an option (the application o f which is not 

limited to a sale contract) is that the covenantor has consented to the collection o f 

objects so that he or she may not consent to the contract i f  one or more o f the objects 

has been severed. This position in Islamic jurisprudence is, to some extent, similar to 

the position in early English contract law. In the early common law the severance was

forbidden where several objects constituted the consideration o f a contract and one o f
68those objects was illegal.

[9.37] Finally, where, despite taking all tests into consideration, there is no clear 

indication as to whether or not the illegality or the invalidity o f a contractual clause 

whittles the entire contract down, the contract should as a general rule, remain valid and 

the invalid part should be regarded as severable. This rule is based on the principle o f 

validity o f contract and also the theory o f freedom o f contract which is recognised by 

the common law, Iranian law and also moderate Islamic jurisprudence.

See [9.27].
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CHAPTER TEN: CONCLUSIONS

A. General

[10.01] In their early stages both the common law and Islamic jurisprudence were 

limited to certain types o f contracts. In the early common law, sale, hire and assurance 

contracts were the most predominant.1 However, in the classical era o f Islamic 

jurisprudence, specific contracts (al- ‘Uqud al-M u ‘ayyana) comprised a wider range o f 

different contracts comprehensively regulated by the S h a ri‘a. The concentration o f 

these two legal systems on these limited types o f contracts led to the rise o f the idea that 

both systems had not developed any general theory o f contract. Therefore, both o f these 

two legal systems were faced with the premise that the provisions governing an 

individual’s contractual regime should be referred to as the “ law o f contracts” rather 

than the “ law o f contract” . Such a dubious suggestion was erased in both the common 

law and Islamic jurisprudence by the manifestation o f a general theory o f contract under 

both legal systems. The common law did not face any obstacles in the process o f its 

manifestation o f a general theory o f contact. However, the development o f a general 

theory o f contract was to some extent slower under Islamic jurisprudence, primarily in 

light o f the opinion o f a group o f jurists who argued that any contract other than a 

nominate contract was, as a rule, invalid. According to this narrow opinion, the parties 

were restricted in their incorporation o f their selection o f agreed terms in nominate 

contracts i f  such conditions alter the contract’s main effects.

B. Evolution o f  Islam ic Jurisprudence (from Restriction to Moderation)

[10.02] Islamic jurisprudence has been witness to struggles between two different 

opinions which have taken form on the basis o f differing interpretations o f the same

See SIR HS Maine, Ancient Law, Its Connection with Early History o f  Society and its Relation to 
M odern Ideas, Beacon Press (reprinted in 1963) ch IX.
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original rules o f the Qur‘an and the Traditions. According to “ strict” classical opinion, a 

contract will be regarded as effective only if  its validity is specified in the Book and the 

Traditions. This strict opinion which implicitly rejects the theory o f freedom o f contract 

founded a principle termed “A sl al-FasacT (invalidity is a rule). However, due to 

modem opinion which is in favour o f the theory o f freedom o f contract, every 

agreement o f individuals is, as a principle, regarded as valid unless its invalidity is 

proved. This latter opinion rendered by the moderate Islamic jurists is based on a 

principle termed as “Asalat a l-SihhcT (the principle o f propriety o f contract). According 

to this principle, an individual’s contracts and contractual provisions are invalid only if  

they are prohibited by the provisions o f the S h a ri‘a, or are contrary to the interests o f 

the community or are immoral.2

[10.03] In the modem Islamic jurisprudence, the stric t and inflexib le  interpretation o f 

the evidences o f the Qur’an and the Tradition was replaced by more logical, fle xib le  and 

moderate interpretation which is in favour o f the theory o f freedom o f contract. Under 

such a phenomenon, the principle o f propriety o f contract {Asalat a l-Sihha ) prevails 

over the classical principle o f “A sl a l-fasad ’ (invalidity o f contracts is a rule) which is 

totally rejected in this thesis. The evolution in Islamic jurisprudence and its 

fundamental movement from strictness to moderation occurred on the basis o f differing 

interpretations o f the same original evidence o f the Qur’an and o f the Tradition which 

are immune to change or alteration. The theory o f freedom o f contract in Islamic 

jurisprudence as it is supported by moderate jurists is not referred to as a phenomenon 

newly introduced but as a theory which is based on the original evidences o f the Qur’an 

and those o f the Traditions. Accordingly, the thesis concludes that the theory o f 

freedom o f contract was inherent in Islamic jurisprudence but not affirmed during its 

classical era. The difference between the two aforementioned opinions rendered under 

Islamic jurisprudence is so great that the freedom o f contract is rejected under the first 

one and upheld under the second. However, in contrast to Islamic jurisprudence the

2 See IBN Qayyim  al-Jawziyya (d 751 AH/1350-1 AD), Plant al-M uw aqqiln, vol I, p 299. See also S 
Mahmasani, A l-D a'a ’im al-Khuluqiyya li al-Qawdnin al-Shar'iyya, (Beirut, 1979: Dar al-Tlm lil- 
Malayyin) p 500.
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issue o f freedom o f contract in the common law witnessed alteration only in form o f a 

rise and fall (as described by Atiyah) and not fundamentally from non-existence to 

existence.

C. Restrictions to Freedom o f Contract

[10.04] Any restriction imposed on the enforcement o f a contract which is the result o f 

the parties’ sound intentions is a real limitation on freedom o f contract. In such a case, 

the law may set aside a contract which does not contain any element which may vitiate 

the real intentions o f the parties who mutually wish to enforce it.

[10.05] Illegality in all three legal systems is regarded as a primary restriction on the 

consensual agreement o f individuals. Once more in the case o f illegality derived 

Islamic jurisprudence is witness to two rigid opinions which are far from reality. In 

classical Islamic jurisprudence a contract will be regarded as unlawful i f  it in any 

manner is incompatible with injunctions o f the Sh a ri ‘a (imperative or trivial). It would 

be so regardless o f whether or not such an incompatibility is intended by the parties or 

not. Some Shi‘a jurist have gone further by arguing that any contract which is not 

explicitly allowed by the Shari‘a should be regarded as prohibited. However, all three 

legal systems have adopted a moderate position on the basis o f which the mere 

inconsistency o f a contract with the law does not necessarily makes a contract illegal. 

Under the common law and Iranian law a contract will void on the ground o f illegality i f  

it is prohibited by the law. With regard to the recognition o f illegality, once more 

modem Islamic jurisprudence is witness to a fundamental movement from rigidity to 

moderation, flexibility and logic. Rejecting the rigid classical opinion, the moderate 

Shi‘a jurists have also adopted a position which to a large extent is similar to the 

position taken by the other two legal systems. These jurists indicate that the incongruity 

o f a contract with a provision o f the Shari‘a leads to its illegality only i f  there is a clear 

indication that the violated provision prohibits the contravening contract. 3

3 See SP A tiyah , The Rise and Fall of Freedom of Contract, Clarendon Press (1979).
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[10.06] The three legal systems under their moderate test for recognition o f illegality 

face no difficulty where a contract is expressly prohibited by the law. However, the 

recognition o f illegality will be elusive and troublesome under the three legal systems 

where the law is silent regarding the status o f any contract which contravenes its 

provisions. None o f the three legal systems has overtaken the other two in the 

development o f any exhaustive test for the recognition o f an implied prohibition o f a 

contract. In the common law the recognition o f an implied prohibition is a matter o f 

interpreting the relevant statute to determine whether or not Parliament has intended to 

prohibit any contradictory agreement. As an ultimate test a contract will be presumed as 

illegal i f  the enforcement o f the contract leads to a breach o f public policy rules. 

According to moderate Shi‘a jurisprudence a contract will be regarded as impliedly 

prohibited i f  it is in conflict with those rules o f law which are imperative and therefore, 

cannot be contradicted by the agreements o f individuals. Iranian law has followed both 

the moderate opinion o f the Shica and the modem European law and will regard a 

contract as implicitly prohibited only i f  it is in conflict with imperative provisions o f the 

law. The recognition o f implied illegality is one o f the most controversial issues under 

the three legal systems because the common law in constming Parliament’s intention 

and in its recognition o f public policy; Iranian law in its distinction between the 

imperative provisions o f the law from non-imperative ones; and Islamic jurisprudence in 

its circular reasoning for distinguishing those provisions o f the Sh a ri'a  which can or 

cannot be contradicted by individuals agreement, do not have an exhaustive criterion. 

The issue o f recognition o f an implied prohibition o f contract is therefore ultimately left 

to jurists under Islamic jurisprudence and to the judges under the other two legal 

systems. There is no doubt that the same contract may be regarded as implicitly 

prohibited by one judge or a jurist and at the same time be held not prohibited by others. 

The presumption o f legality is a prevalent rule under the three legal systems. However, 

there are opposing opinions among Islamic jurists and to a lesser extent among Iranian 

scholars that a contract whose implied prohibition is in doubt should be presumed to be 

illegal. This latter opinion (presumption o f prohibition) is also rejected in the thesis as it 

is not in favour o f freedom o f contract.
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[10.07] The notion o f freedom o f contract also faces an exception when a contract is set 

aside because o f its contradiction with those unwritten binding principles which an 

entire nation has adopted in light o f religious or social values for the time being. In 

such a case the performance o f a contract which preserves the interests o f the parties is 

in conflict with the interests o f the society. The contract will be set aside i f  preservation 

o f the public interest takes precedence over the interests o f the contracting parties. The 

common law and Iranian law refer to those binding mles which are related to the public 

interest as public policy. Islamic juristic texts, particularly the classical ones, do not 

explicitly refer to the notion o f public policy in the same way as the common law does. 

Nonetheless, those moderate Islamic schools o f jurisprudence which advocate the theory 

o f freedom o f contract have expressed that a contract will be invalidated i f  it is either 

prohibited by the provisions o f the Shari‘a or is in conflict with “ the interest o f the 

community” (maslaha). In this way Islamic jurisprudence has clearly adopted the 

consideration o f public interest and m orality over freedom o f contract.

[10.08] The doctrine o f public policy is vague and open-textured under the common 

law and Iranian law. Accordingly public policy has been regarded as an unruly horse 

and one o f the most controversial issues under the common law. However, morality and 

similar concepts o f public policy under Islamic jurisprudence are to some extent stable 

and more predictable. The applicability o f public interests under the common law 

differs from those o f the other two legal systems. Nonetheless, it appears from the 

overview o f the history o f public policy that the early common law is to a great extent 

similar to Islamic jurisprudence with regard to the public interest and morality. The 

early English case o f Pearce v Brook4 adopted a principle similar to the principle o f 

“Panat ‘ala a l-Ithm ” (contribution to wickedness) set forth under Islamic jurisprudence 

on the basis o f the explicit Qur’anic texts.5 As indicated in Pearce v Brook, “where a 

person contributes to the performance o f an ille g a l act, knowing that the contribution is 

intended to be so applied, he cannot recover the price o f it by action” .6 [emphasis

4 4 Hurlstone & Coltman’s Reports (1866), 358

5 Qur’an (V: 2).

6 Note 4 supra, at 363.
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added]. One could believe that this case was decided by an Islamic jurist rather than an 

English judge. This position o f the early common law is a result o f the influence o f the 

Church and Christianity (which shared with Islam its roots in Divine revelation) on the 

early common law. By contrast to its early stages, the modem common law has gone 

far in differing with Islamic rules with regard to the imposition o f limitations on the 

contractual freedom o f individuals on the ground o f morality. Common law countries 

for the last two or three decades have officially recognised non-marital or defacto 

cohabitation and most have decriminalised prostitution in te r a lia  in order to regulate the 

sex industry and to prevent the spread o f HIV/AIDS. Accordingly, this legal system 

shows a tendency to be more relaxed towards contracts involving the sex industry and 

non-marital cohabitation. However, the Islamic jurisprudence has remained intact in its 

firm position with regard to the invalidation o f any contract involved in prostitution or 

other immoralities. Nonetheless, it seems to be the dominant trend under the three legal 

systems that the courts cannot investigate any possible unspecified immoral motive o f 

the parties. In fact this point is supported in light o f the principle o f priority o f contract 

in which an agreement is secured from doubts as to validity, where the grounds are mere 

suspicion. The thesis also supports the idea that the courts should be slow to set 

contracts aside on the ground o f public policy. Therefore, an agreement can be 

invalidated on the ground o f public policy and morality only i f  it is in breach o f those 

unwritten rules which are in a definite manner regarded as binding by the whole 

society.

[10.09] A ll three legal systems more or less take certain measures to set a contract aside 

where the intentions o f the parties are vitiated by some external fraudulent elements or 

misrepresentation. In Islamic jurisprudence the intention o f the parties and their consent 

is a main element (ru b i) o f the contract. Therefore, a contract will be vulnerable in this 

legal system if  the real intention o f the parties is vitiated in any possible manner. 

Although in such a case a contract can entirely or partly be set aside by an Islamic court, 

the remedy mainly centres around an option which is given to the aggrieved party to 

either rescind the contract or to affirm it. After the industrial revolution and the 

emergence o f the modem economy the common law o f contract increased its control 

over the individual’ s contractual regime by refusing to enforce unfa ir contracts or
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'J
contractual terms. In this era the creation o f big corporations with mass production led 

to an unbalanced market. Such a market entailed the erosion o f the weak parties’ 

“consensual freedom” as they had to enter into one-sided contracts in which the position 

o f monopoly industry owners was ‘take it or leave it’ . Under such circumstances the 

powerful monopolistic businessmen used to resort to the “ freedom o f contract” as a 

slogan to protect one-sided contracts entered into with weak consumers in the industrial 

society. In response to social necessity and in order to aid the weaker contracting 

parties (mainly in consumer contracts) and to enable them to genuinely apply their free 

choice, the law stepped in and increased its control over consumer contracts. Such a 

control took shape with the enactment o f certain statutes such as the Contract Review 

Act 1980 (NSW) and Trade Practices Act 1974 (Cth) in Australia and similar statutes in 

other countries and the development o f the equitable doctrine o f unconscionability by 

the courts. Such interference by the law is an attempt to ensure freedom o f choice in 

contracts and to prevent the freedom of contract from being abused by those parties who 

have stronger bargaining power. It can be said that the soundness o f the parties’ 

intentions in contracts is not absolute but rather a relative one. When the law sets aside 

a contract which has passed “the test o f initial validity”7 8 9 it in fact invalidates a legal 

phenomenon. Therefore, the law’s control over a contract on the ground o f unfairness, 

“ is [or at least in a very broad sense can be interpreted as being] in direct conflict with 

the notion o f freedom of contract” .10

[10.10] Freedom o f contract faces limitations when the three legal systems refuse (to a 

different extent) to lend their enforcement machinery i f  a contract does not meet certain 

formal requirements which the law has sanctioned for the formation o f an effective 

contract. A  contract not supported by consideration will be regarded as unenforceable 

even though it is the result o f the parties’ real and sound intention in Islamic 

jurisprudence and under the common law if  not under seal. Despite the fact that all

7 See [4.54]-[4.61].

8 J BEATSON, D Friedmann, Good Faith and Fault in Contract Law, Clarendon Press (Oxford, 1995) p
26.

9 Id, p 14.

10 Ibid.
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three legal system are not concerned with the inadequacy o f consideration, inadequacy 

o f consideration creates a background for invalidation o f a contract. In such a case the 

courts more seriously consider whether or not the contract involves elements o f fraud, 

economic duress or misrepresentation as a ground for invalidation o f the contract. 

Although in Islamic jurisprudence a contract can be invalidated i f  the vitiation o f a 

party’s intention is proved, the applicable remedy in a case o f adequacy o f consideration 

is limited to granting an option to the relevant party to rescind the contract. In contrast 

the development o f doctrines such as prom issory estoppel in the common law lead to 

the enhancement o f freedom o f contract. Because, on the basis o f this theory promises 

are given effect regardless o f whether or not the aforementioned formalities and 

requirements are satisfied. Similarly, any evolution in the common law o f contract 

which dilutes the restrictions imposed on freedom o f contract by the requirement o f 

consideration ultimately entails enhancement o f freedom o f contract. The decision o f 

the recent English case o f W illiam s v Ro ffe y 1 which gives effect to a contract whose 

consideration is the performance o f an existing duty played such a role. The decision in

this case is subject to criticism because it encourages the extortion and intentional
12

seizure o f the performance o f contractual duties unless extra payment is made. 

Although this case has not yet settled down as part o f the law, it has been uphold in the 

Supreme Court o f New South Wales by Santow J in the recent case o f Musumeci v 

Winadell Pty Ltd .11 12 13

[10.11] Practical preference for the objective theory o f contract under the three legal 

systems and the development o f the paro l evidence ru le s in the common law entail 

imposition o f some limitations over freedom o f contract. Limitations occur when the 

three legal systems as a rule refuse to give effect to those pre-contractual terms and 

assurances mutually agreed upon as part o f the contract but forgotten or neglected to be 

incorporated in the contract document in common law and in oral and written forms o f 

contract under Iranian law and Islamic jurisprudence. Some moderate Islamic jurists, in

11 [1991] 1 QB l.

12 See eg, JW Carter, A Phang , J Poole, “Reaction to Williams v R offey ' (1995) 8 JC L  248; A 
Phang , “Consideration at the Crossroads” (1991) 107 LQ R  21.

13 (1994) 34 NSWLR 723.
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contrast with the general unanimous opinion o f Islamic jurists, have shown some 

flexibility towards enforcing pre-contractual assurances which are almost in the same 

position as collateral contracts under the common law. However, the common law 

seems to be less restrictive in its attitude towards pre-contractual assurances and 

collateral contracts than Islamic jurisprudence is towards pre-contractual conditions (a l- 

Shurut al-Ibtida ’iyya).

D. Final Points

[10.12] On several occasions this thesis refers to both the classical and modem eras o f 

the common law and that o f Islamic jurisprudence. Classical Islamic jurisprudence has 

to some extent failed to properly deduce the real injunction o f the Qur’an and the 

Tradition in the field o f contract law. Thus, it is characterised as being strict and 

inflexible. In the modem era Islamic jurisprudence in light o f eminent jurists such as 

Ibn Taymiyya (d 728 AH/1328 AD) and Ibn Qayyim al Jawziyya (a disciple o f Ibn 

Taymiyya) Sheikh Murtida Ansari (d. 1281 AH) and Mir Fattah Maragha’i has 

fundamentally improved. In modem Islamic jurisprudence unrealistic strict ideas have 

been replaced with moderate ones and inflexibility with flexibility and logic. In such an 

evolution the doctrine o f “A sl al-fasad,'> (invalidity is a mle) has been replaced by 

“Asalat a l-SihhcT (the principle o f propriety o f contract) which is in fact the foundation 

o f the theory o f freedom o f contract. This trend to some extent revealed the real feature 

o f the original Islamic injunction by a more realistic and moderate interpretation o f the 

original Islamic texts which have remained intact. Therefore, the thesis concludes that 

modem Islamic jurisprudence has explored its own original theory o f freedom o f 

contract without adopting it from any other legal system. The process o f furnishing the 

remaining strict interpretations o f classically derived Islamic jurisprudence in the field 

o f contract law has not yet been completed and demands more research and juristic 

analysis.

[10.13] The aforementioned evolution o f Islamic jurisprudence (from strictness to 

moderation) is not applicable to a vast part o f contract law which from the very 

beginning o f the development o f Islamic jurisprudence achieved consensus among the 

jurists o f all schools o f thought. Those ideas which have been controversial will gain a
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more stable foothold when they are changed on the basis o f more logical interpretations. 

Compared with the common law, Islamic jurisprudence is more stable and predictable 

because despite the variations in interpretation o f the Book and the Tradition, the whole 

norm o f Islamic jurisprudence centres around the fixed original principles o f these two 

sources which are eternally applicable to Islamic society. However, the common law 

does not develop “ [i]n conformity with a central core but develops on a case-by-case 

basis” 14 which is subject to constant evolution. In other words, compared with Islamic 

jurisprudence, the common law enjoys a lesser degree o f stability or predictability. This 

is the main reason that the more modem cases have a higher degree o f reliability and 

authenticity than the older cases.

[10.14] The thesis finally concludes that the limitations imposed on the freedom o f 

contract because o f formalities required for the formation o f a contract are less under 

Islamic law than under Iranian law and the common law. However, Islamic 

jurisprudence applies more substantial controls over the contractual regime o f 

individuals than the other two legal systems. This trend ultimately leads to an 

imposition o f more limitations on freedom o f contract by Islamic jurisprudence. This is 

so because derived Islamic jurisprudence: disallows those contractual clauses which 

alter the main effects (muqtada) o f nominate contracts; gives a cancellation option 

(mostly unnecessary) to the aggrieved party in the case o f a breach o f contractual 

obligation regardless o f whether the violated term is essential or trivial; imposes more 

control over contracts involved with immorality such as prostitution gambling and so 

on.

*************
********

J BEATSON, note 8 supra, p 150.
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I. H IS T O R Y  O F  IS L A M IC  SC H O O LS O F  JU R IS P R U D E N C E

A. Islamic State After the Prophet

[A x.01] For about 40 years after the death o f the Prophet, the four patriarchal Caliphs 

respectively Abu Bakr, ‘Umar, ‘Uthman and ‘Alt, ruled the Islamic state,1 which 

expanded widely to other territories including Syria, Egypt, Persia and other middle

1 The first two Caliphs were the Prophet’s fathers-in-law, and the two others were his sons-in-law. For a 
comprehensive study of the history of four Caliphs see generally S MAHMASANI, Turath al-Khulafa ’ 
al-Rashidin F i  al-Fiqh wa al-Qada ’ (Beirut, 1984: Dar al-Tlm al-Malayyin); See also NJ COULSON, A 
History o f  Islamic Law, Edinburgh at the University Press (London, nd) p 23.
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eastern countries.2 Abu Bakr, who was the Prophet’s companion during his historical 

migration from Mecca to Medina, was elected as the first Caliph by a council called A l- 

Saqifa. After Abu Bakr, ‘Umar, who became the Prophet’s father-in-law after his 

adoption o f Islam, was elected as second Caliph. Shi‘a believes that ‘Ali was the 

rightful successor to the Prophet,3 but due to some exigencies, and in order to keep 

unity and prevent factional disintegration ‘A li and his companions swore allegiance to 

Abu Bakr and ‘Umar.4 Nevertheless, the election o f ‘Uthman as the third Caliph was 

rejected by them and caused the dispute to re-emerge. ‘Uthman was assassinated and 

‘Ali then became the fourth Caliph. Meanwhile, a war broke out between him and 

Mu‘awiya, the governor o f Syria (during the caliphate o f ‘Umar and ‘Uthman). After 

‘Ali was assassinated, the first royal dynasty o f Umayyad was started by Mu’awiya.5 

The Umayyad was the first dynasty to govern the Islamic region for more than 90 years 

(41 - 132 AH.). At the end o f the Umayyad with the death o f the Prophet’s Companions 

(sahabah) starting with the Abbasid Caliphate a new era began which lasted for two 

centuries (2nd to 4th centuries AH/7th till the 10th centuries AD)

[Ax.02] The different positions o f Muslims on the issue o f political sovereignty in the 

Islamic theocratic state after the Prophet can be classified into three main categories. 

The majority o f Muslims maintained that the caliphate belonged to a member o f the 

tribe o f Quraysh who is elected by qualified representatives o f the community. Four 

Sunni schools unanimously support this idea, and therefore recognised the authority o f 

the Medinan, Umayyad and ‘Abbasid Caliphs.6 However, the Shi‘ ite movement 

maintained that ‘Ali Ibn ‘Abu Talib who was the Prophet’s cousin was the most 

qualified successor, and after him, the political sovereignty belonged to the Prophet’s

2 For the scope and effects of the Islamic conquests, see DB M acdonald , Development o f  Muslim 
Theology, Jurisprudence and Constitutional Theory, (Beirut, 1965) pp 82-84.

3 NJ COULSON, note 1 supra, p 108.

4 JJ Nasir, The Islamic Law o f  Personal Status, Graham & Trotman (2nd ed 1990), p 11.

5 At the same time, Imam Hassan son of ‘Ali became the leader (Imam) of Shi‘a. Imam Hassan signed a 
peace treaty with Mu’awiyah and only carried out preaching and juristic tasks. After Imam Hassan, 
his brother Imam Hossein became the Shi‘a Imam, when the government of Mu’awiyah was 
succeeded by his son Yazid. Yazid showed a severe attitude toward Imam Hossein and in a 
unbalanced battle assassinated him and 72 of his family and companions.

6 NJ COULSON, note 1 supra, pp 103-119.
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descendants, the children o f ‘Ali and Fatima, the sole surviving child o f the Prophet. 

The Shi‘as ultimately came to maintain that the Imamate was a divine right, and each 

Imam receives his authority in a hereditary form.7 Nevertheless, a third minority group, 

Kharijies,8 which emerged during the civil war between ‘Ali and Mu’awiya (656-661 

AD) rejected equally the first two movements. They maintained that the leader was 

required to be pious in the faith o f Islam and not necessarily from the tribe o f Quraysh, 

or from the Prophet’s descendants. According to Kharijies, a leader should be elected 

and, i f  necessary, deposed, by the vote o f the entire community.9 Kharijies

demonstrated their hostility to both sides o f conflict by assassinating ‘Ali and 

attempting to assassinate Mu’awiya.

B . Su n n i Schools o f Jurisprudence and th e ir Methodology

[Ax.03] The word Sunni is derived from the Arabic word o f “Sunna” which means the 

Tradition. Sunnies are The Traditionalists who are described as “orthodox Muslim” and

exponents o f unadulterated and original Islamic jurisprudence as revealed in the Qur’an
€'flULfPl e e l

and the Prophet’s The Tradition. O f all the different schools that -flounched during the 

Islamic juristic thought period, only the four schools o f Hanafi, Maliki, ShafTi and 

Hanbali -survived as Sunnies during the Umayyad period.10 These schools survived as a 

result o f the juristic ideas o f four pious persons who profoundly revived Islamic

7 Ibid, at 103-107.

8 See JA W illiams, article “Khawarij” in The Oxford Encyclopedia o f  the M odern Islamic World 
(Oxford, 1995: Oxford University Press) vol II, pp 419-420; See also the explanation rendered 
concerning the word Khariji, in ME MARMURA’s article “Sunni Islam” in the same Encyclupedia, vol 
IV, pp 139-41.

9 NJ COULSON, note 1 supra, at 103-109.

10 For an exhaustive history of the different schools of jurisprudence, see generally IBN KHALDUN, 
Muqaddimah, [English translation by Franz ROZENTHAL as [The Muqaddimah, An Introduction to 
History], Princeton University Press (1967) vol 3, pp 3, 30-2; See also FJ ZlADEH, article “Sunni 
Schools of Law” in The Oxford Encyclopedia o f  the M odem  Islamic World (Oxford, 1995: Oxford 
University Press) vol II, pp 456-462. CG, WEERAMANTRY, Islamic Jurisprudence: An International 
Perspective, Macmillan (1988, reprinted in 1993-4) 46-58.
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jurisprudence in various aspects including law.11 These four schools and their method 

o f juristic thought will be briefly studied below.

1. T he H anafi
[Ax.04] The founder o f this school is Abu Hanifa Al-Nu‘man b. Thabit (80 - 150 

AH/700 - 767 AD). Abu Hanifa had a great position in jurisprudence and was 

meticulous in his recognition o f the authenticity o f any narrative (Hadith) and also in his 

resorting to “Istihsa n ” and “analogy” . This position o f Abu Hanifa was later praised by 

Malik, and also his eminent pupil al-ShafPi, respectively the founders o f the Maliki and 

the ShafPi schools o f thought.12

The school o f Hanafi originated during the Abbasid dynasty and became a principal 

doctrine under the Ottoman Empire, thereafter spreading through Egypt, Lebanon, 

Syria, Palestine, Jordan, Iraq and some parts o f Turkey, China and India.

2. T he M alik i
[Ax.05] The founder o f this school o f jurisprudence was Malik Ibn Anas al-Asbahi (93 

-179 AH/712 - 795 AD). Unlike Hanafi, he used the narratives (Ahadith) extensively 

and paid strong attention to the precedents o f the Medina people as a source o f his 

doctrine. The opinions o f Malik concerning juristic questions were illustrated in a book 

called al-Muwatta. While the sources o f Islamic jurisprudence under this school were 

the Qur’an, the Tradition, Consensus and Analogy, unlike the Hanafis, the concept o f 

consensus according to this school is limited to the consensus o f the Medina 

community.13

11 HJ L iebesn y , The Law o f  the N ear & Middle East: Reading, Cases & Materials, State University of 
New York Press (1975) p 18.

12 Id, p 20.

13 Ibid.
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3 . T he ShafTi
[Ax.06| Both the doctrine and the Methodology o f reasoning o f this school were named 

after Muhammad Ibn Idris al-Muttalib al-ShafTi (150 - 204 AH/767 - 820 AD ).14 

ShafTi was a pupil o f Malik, but later opposed him in many circumstances.15 He wrote 

a valuable book about the principles o f Islamic jurisprudence named a l-R isd la . ShafTi 

plays a great role in jurisprudence and was the first to establish the precedent o f the 

Prophet as the second source o f Islamic law.16 Shaft‘i, with his preference for The 

Tradition, attempted to present a modified and middle class o f methodology.17 ShafTi 

believes that only those ahadith that are authentically narrated generation after 

generation are reliable. Therefore, i f  a Tradition is narrated by only a single authority, 

it could be overruled by Ijm a ‘ (consensus). This school does not go very far in its 

interpretation o f hadith. Therefore, according to Shafi‘ i the manifest meaning o f hadith 

should be relied on, and in the case o f multiple interpretations, the nearest meaning to 

the manifest purpose is preferred. According to ShafTi, i f  two o f the Traditions are in 

conflict with each other, the most authentically reported should be preferred. The 

school o f ShafTi gradually spread into wide areas. Although the Hanafi school were 

officially adopted by the Ottoman sultans, and the ShTa schools were officially adopted 

at the beginning o f sixteenth century by the Safawi dynasty in Persia, the ShafTi school 

remained predominant in Syria, south Arabia, Egypt, East Africa, parts o f Persian Gulf 

and also parts o f Central Asia.18

4. T he Han ball
[Ax.07] Hanbalis are the followers o f Ahmad Ibn Hanbal (164 - 241 AH/780 - 850 

AD). An independent jurisprudential methodology is revealed in the opinions o f Ibn

14 For surveys of the ShafTi’s life, see M. Khadduri’s Introduction to ShafTi Risala, as Islamic 
Jurisprudence, The Johns Hopkins Press (1961) pp 8-19.

15 See note 12 supra.

16 See eg, J SCHACHT, The Origins of Muhammadan Jurisprudence, The Clarendon Press (Oxford, 2nd 
ed 1953:) pp 77-80.

17 See id, pp 120-1; See also JJ N asir, note 4 supra, p 17.

18 See M Khadduri’s Introduction to ShafTi Risala, as Islamic Jurisprudence, The Johns Hopkins Press 
(1961) p 47-48.
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Hanbal which are gathered in a book named Mas a ’i l  (questions) set out in the form o f 

answers to different juristic questions. Although this school is extremely rigid in 

matters o f ritual, it shows more flexibility concerning transactions by advocating non 

prohibition in the absence o f any text to the contrary.19 The Hanbalis were reluctant to 

give personal opinions, and rely on analogy as the last resort when other sources are not 

helpful. However, some later Hanbal! jurists, such as Ibn Taymiyya (d. 728 AH/1328 

AD) and Ibn Qayyim al-Jawziyya (d. 751 AH/1350 AD), advocated personal reasoning 

and more effectively introduced the Hanbal! teaching to the people, particularly 

regarding the issue o f transactions.20

C. ShVa School and its Methodology

[Ax.08] Shi‘a is an Arabic word which literally means follower and supporter. The 

word Shi4a was repeated several times in the Qur’an with this meaning. Later this word 

was referred to by followers o f ‘Ali and other Imams descended from him and Fatima 

(the Prophet’s daughter). Although some Sunni historians and jurists believe that the 

Shi‘a school as a religious movement can be traced to the war between ‘Ali and 

Mu’awiya over the leadership o f the Islamic state, Shi‘ a themselves trace it back still 

further to the issue o f the election o f first successor to the Prophet. Shi‘a believe that 

‘A li was personally appointed by the prophet as the most qualified successor.21

19 See Ibn Taym iyya , Fatawa, vol III, Mabhath al- 'Uqud (section of contract) pp 323-87.

20 See generally Ibn Taymiyya , Fatawa, (Cairo, 1384-1386 LH/1965-1966); Ibn  Qayyim  a l- 
Jaw ziyya, I'lam al-Muwaqqi'tn ‘An Rabb al-‘Alamin, (Cairo, 1968-1980); ed ‘Abd  AL-Ham id , 
Muhammad Muhyya al-D!n , (2nd ed Beirut, 1977); ed ‘Abd  a l-Rahman a l-wak!l , vol 1 (1289 
AH: Dar al-kutub al-Hadith).

21 ‘Ali was the Prophet’s standard-bearer in most of his wars. The Prophet during the Tabuk war, said to 
‘Ali that: “You are to me as Aaron was to Moses except that there will be no Prophet after me.” It has 
been narrated that when the Prophet was returning from his last pilgrimage of Ka‘bba (Hajj) he asked 
the people to be gathered in a place named Gadir Khom to listen to his last public talk. Then he went 
to a higher place in order to be seen by everybody. The Prophet in his talk asked ‘Ali to join him in 
that higher place. He raised A li’s hand and said: “Whoever I am his patron (mawla) ‘Ali is also his 
mawla." The Prophet then prayed for ‘Ali and said: “O God, be the friend of him who is A li’s friend, 
and be the enemy of him who is his enemy.” For full examination of the Shi‘ ite see HlLLl, HASSAN B. 
Y usuf AL-, Al-Bab al-Hadi ‘Ashar, Engl, transl., WM MILLER, A Treatise on the Principles of Shi'ite 
Theology (London, 1928, reprinted in 1958); SMH TABATABAI, (Allamah), Shi ‘a dar Islam, Edition 
and transl. S H NASR (Tehran. 1989: Ansariyan); See also J J  NASIR, note 4 supra, PP 11-15. For a 
study of ‘A li’s characteristic as fourth Caliph, see generally S MAHMASANi, note 1 supra; Ma s ‘UDI (d
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Rejecting the process o f election o f a leader,22 Shi‘a believe that the leader o f Islamic 

society {Imam) is divinely inspired, possesses the source o f juristic knowledge and 

passes this knowledge to the succeeding Imam.23 This school also maintains that after 

the major occultation o f the 12th hidden Imam, the leadership o f the Islamic community 

will remain with the most pious and most knowledgeable faqih to lead the Islamic 

society on his behalf {Na ’ib al-Imam ).

The Shi‘a are unanimous concerning the first four Imams.24 According to different 

beliefs regarding the recognition o f other qualified Imams, the Shi‘a’s diverged into the 

three sects o f Zaydites, Ithna- ‘asharites (Twelver) and Isma ‘Hites25 which will be 

studied briefly below.

1. The Zaydiyya

[Ax.09] This sect believes that the fifth Imam was Zayd son o f ‘A li Zain al-‘Abidin not 

Imam Muhammad al-Baqir, the other son o f ‘Ali Zain al-‘Abidin, as the other Shi‘a 

sects believe.

Unlike the other Shi‘a sects, temporary marriage (M ut'a) is not allowed by Zaydites as it 

is not allowed by the Sunnies. Zaydites also do not allow marriage between a Muslim 

male and a Christian or Jewish woman in reliance on the Qur’anic prohibition against 

marriage with an unbelieving woman.26 According to this belief, there is no specific 

number o f Imams and the proclamation o f an Imam is allowed i f  he is descended from 

Fatima (the Prophet’s daughter), even i f  there is another apparently better candidate.27

346 AH/957 AD), Muruj al-Dhahab wa Ma'adin al-Jawdhir (1393 AH/1973 AD: Dar al-Andulus) 
vols I-II.

22 Mu lla , Principles of Mahomedan Law, ed M Hidayatullah & Ashraf Hidayatullah, NM Tripathi 
(Bombay, 18th ed 1981) p x v i. See also NJ COULSON, note 1 supra, p 108.

23 SMH Tabatabai, note 21 supra, p 173 ff.

24 The first four Imams respectively are as follows: (1) Imam ‘Ali; (2) Imam Hassan (the oldest son of 
‘Ali from Fatima, the Prophet’s daughter); (3) Imam Hossein (Imam Hassan’s younger brother); (4) 
Imam ‘Ali Zain al-‘Abidin son of Imam Hossein.

25 See eg, D Pearl, A Textbook on Muslim Law, Croom Helm (London, 1979) pp 17-19; JJ NASIR, 
note 4 supra, P 15.

26 Qur’an, (LX: 10). See also NJ COULSON, note 1 supra, pp 109-19.

27 For a full examination of Zaydites see SMH Tabatabai (Allamah), note 21 supra, pp 75-76.
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2. The Ithna- *ashariyya28

[Ax.10] The word Ithna- ‘asharites (Twelver) is derived from the Arabic word o f Ithna 

‘Ashar which means twelve.29 The largest and dominant sect o f Shi‘a believe in twelve 

Imams.30

Shi‘a believe that the twelve Imam are infallible (Ma ‘sum) and were not elected but 

received their authority from above. They also believe that the twelfth Imam is still 

alive and will appear toward the end o f the time to make the earth full o f justice.

Apart from the Shi‘a idea that Islam has from the very beginning been both a religious 

and a political system,31 and also the doctrine o f Imamate, merely adopted by the Shi‘a, 

this school is distinguished from the Sunnies in its method o f reasoning and derivation 

o f Islamic decrees. This difference in methodology creates a divergence between the 

idealism and pragmatism o f these two schools and their attitude towards consensus, 

rationalism and analogy. Unlike the Sunnies, analogy (Q iyas) is not recognised under 

the Shi‘a as a source o f the Shari'a .

In addition to the above mentioned distinguishing points, Ithna- ‘asharites Shi‘a differ 

from the Sunnies in the following ways.32

- In reliance on the Qur’anic rule mentioned in the Q u r’an ( LXV: 2), Shi‘a believe that 

a divorce will be effective if  it is witnessed by two honest witnesses. In contrast, the 

Sunnies require two witnesses for marriage and none for divorce.

28 For full examination of Ithna ‘Asharites see generally, SMH Tabatabai (Allamah), id; HlLLl, 
Hassan  b . Yusuf a l-, Al-Bab al-Hadi ‘Ashar, Engl, transl., WM M iller , A Treatise on the Principle 
ofShVite Theology (London, 1928, reprinted in 1958).

29 See S H Nasr, article concerning the word “Ithna ‘Ashariyya” in Encyclopedia of Islam (Leiden, 
1978) vol IV, p 277-279.

30 The Imams of Ithna- ‘asharites in a chronological order are as follows:

1. ‘Ali b. Abu Talib (d. 40/661); 2. Hassan (d.49/669); 3. Hossein (d. 61/680); 4. ‘Ali b. al-Hossein, 
Zain al-‘Abideen (d. 95/714); 5. Muhammad al-Baqir (d. 115/733); 6. Ja‘far al-Sadiq (d.148/756); 7. 
Musa al-Kazim (d. 183/799); 8. ‘Ali b. al-Musa al-Rida (d. 203/818); 9. Muhammad al-Taqi (d. 
220/835); 10. ‘Ali al-Naqi (254/868); 11. Hassan al-‘Askari (d. 260/874); 12. Al-Mahdi (According 
to Ithna- ‘asharites the twelve Imam entered into major occultation in 329/940)

31 JJ NASIR, note 4 supra, p 12.

32 See more detail see NJ COULSON, note 1 supra, pp 107-19.
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- Ithna- ‘asharites allow the marriage o f the male Muslim with a Christian or a Jewish 

woman although it is regarded as a detestable (Makruh) act. They also allow temporary 

marriage to a woman in return for a fixed dower. Temporary marriage (M ut'd) will be 

automatically dissolved by expiration o f the fixed time or even during the period i f  the 

remaining period is explicitly dismissed or waived by the husband. Sunnies believe that 

the M ut ‘a was current at the time o f the Prophet, but thereafter was prohibited by him. 

Any prohibition is rejected by the Ithna- ‘asharites arguing that M u t‘a was current even 

after the Prophet’s death and during the period o f the first Caliph, Abu Bakr, but it was 

explicitly prohibited by the second Caliph ‘Umar. ‘Umar’s prohibition is not rejected 

by the Sunnies but is regarded as emphasising the alleged prohibition o f the Prophet.

- It is unanimous between both Shi‘a and the Sunnies that, according to the explicit 

Qur’anic rule, a wife will be prohibited from remarrying her husband after he divorced 

her three times. The remarriage o f such a divorcee with her previous husband is 

allowed only i f  she marries another man and then, after intercourse, is divorced. Under 

the Sunnies, the prohibition o f the divorcee remarrying her husband will be applied if  

the divorce has been verbally pronounced three times at the same time. However, under 

the Shi‘a three pronouncements o f divorce at the same time is regarded as one 

pronouncement. Shi‘a argue that such a prohibition will be applied i f  a wife is, in 

practice divorced three times in the course o f matrimonial life, and is not based on three 

pronouncements o f divorce at the same time.

- Although Shi‘a and Sunnies are unanimous over the basic provisions o f inheritance, 

they have minor differences in the method o f dividing estates between heirs, and those 

who can inherit. Ithna- ‘asharite, unlike the Sunni schools, allows a Muslim to inherit a 

non-Muslim estate even though there may exist some other non-Muslim who is a closer 

relative to the deceased.33

33 See eg, D Pearl, note 25 supra, pp 114-58.
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3. The Ism a’iliyya34

[A x.ll] Isma’iliyya is a minor sect that broke away from the Twelvers during the 2nd 

century AH/tenth century AD. This sect is in agreement with the Twelver on the first 

six Imams but differs on the seventh Imam. They believe that after the Imam Ja‘ far 

Sadiq the Imamate descended to Isma‘il al-Maktum35 (hidden), the elder brother o f the 

seventh Twelver’s Imam Musa al-Kazim. Isma‘il was regarded as disqualified by the 

Twelvers because he drank wine.36

III. HISTORICAL DEVELOPMENT OF IRANIAN LAW

A. General

[Ax. 12] Iran’s history has recorded more than 25 centuries o f absolute monarchy, the 

beginning o f which goes back beyond 500 BC. Nevertheless, during ‘Umar’s caliphate 

(the second Islamic Caliph) and upon his victory in a war with Iran, the Islamic law was 

combined with the existing Iranian non-codified traditional law.

Under the Safavid monarchy dynasty (1500 - 1779 AD) the founder o f which was a 

religious man, Shi‘ ism was ordered to be the formal religion o f the country. 

Accordingly, the Shi‘a jurisprudence as a supplementary source o f law was applied 

arbitrarily by the state-appointed governors alongside other regulatory guidelines 

dictated by the monarch, but there was no reliable court system.

34 See W MADELUNG, article “Ism ailiyya” in Encyclopedia o f  Islam (Leiden, 1978) vol IV, pp 198- 
206. see also SMH Tabatabai (A llamah), note 21 supra, pp 78, 82.

35 Ismail is called “hidden” because his supporters kept him hidden from the Abbasids. See MULLA, 
note 22 supra, p xvi.

36 The Ismail Fatimid Dynasty set up an empire in Egypt. After the 8th Fatimid caliph the Isma‘ilis 
divided into two sects. The first sect followed Al-Musta’illah and the other followed Nizar. The chain 
of Imamate continued in the first sect to 21st Imam, Abdul Kasim al-Taiyib who is believed to be 
occulted (Mastur). The second sect after 48 Imams today follow Agha Khan as 49th Imam and 
descendant of Ismail, and are found in Pakistan, the Southern and Eastern parts of Africa and some 
parts of the Middle East. See, MULLA, ibid; JJ NASIR, note 4 supra, p 15.
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B. Trend o f Constitutionalisation

[Ax. 13] Under a revolutionary movement in the late 19th century the Qajar dynasty 

(1795 - 1924 AD) was forced to establish a national Consultative Assembly and to enact 

a constitution. This movement which caused new legal and political reform was called 

the “Constitutional Revolution” (Inq ilab -i Mashrutah). This reform effectively started 

when a Constitutional Charter was signed by Muzafar al-Din Shah in the summer o f 

1285(s.)/1906. The first constitution in Iran’s history was passed by the National 

Consultative Assembly {M a jlis) which was established for the first time. Shortly after 

the establishment o f the first parliament and the approval o f the constitution, Muzafar 

al-Din Shah died and the crown was passed to his son Muhammad ‘A li Shah who 

opposed the Parliament and attacked its building with artillery. M a jlis survived this 

struggle and this gave rise to the approval o f the supplement o f the Constitution 

(Mutamam-i Qanun-i A sasi) in 1286(s.) AH/1907 AD. A  constitutional regime similar 

to the Belgium model o f monarchy was laid down by this supplement in which the 

power o f the monarch was limited and the basic rights o f people were preserved. 

According to the supplement o f the Constitution, Twelver Shi‘a eternally became the 

official religion o f the country. Although it was provided that the Majlis should include 

representatives o f all the various social groups, Principle 2 o f the Supplement o f the 

Constitution provided that all the resolutions o f M a jlis should comply with S h a ri‘a. 

Recognition o f this consistency was entrusted to five M ujtahids to be nominated by 

existing eminent clerics who retained a right o f veto. It was also provided by Article 71 

that religious matters would be decided by qualified M ujtahidin (jurists). In practice, 

however, these two Articles were disregarded. Muhammad ‘A li Shah’s discord with 

M a jlis  and the ensuing constitutional crisis led to his deposition from power and the 

succession o f his minor son Ahmad Shah in 1909 AD. During the reign o f Ahmad 

Shah, Iran was confronted with the crisis o f the First World War, the occupation o f the 

North o f Iran by the Russians in 1911, the dissolution o f M a jlis by the Iranian Regent, 

and the agreement o f 1919 between the Iranian Prime Minister, Vothuq al-Dawlah and 

the British government in which Iran was to become a British protectorate. This 

agreement was firmly rejected by a reconvened M a jlis. Although Iran was involved in 

many political crises including World War I and the occupation o f North Iran by Russia
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during the rule o f Ahmad Shah, some legal developments by the M a jlis took place. A  

framework o f secular courts called “ customary courts” (Dadgaha-i ‘U rfi)  was 

established alongside the religious court (Sh a r‘i ). The bills o f Judiciary Organisation, 

Principles o f Civil Procedure and Principles o f Criminal Procedure were submitted to 

the M a jlis. These Bills were mainly drafted in the French pattern by the contribution o f 

a French lawyer named Adolf Pemis who was employed by the Minister o f Justice 

Hassan Mushir al-Dawlah Pimia. The first two Bills were passed with some minor 

changes in 1290(s.)/l911, but because o f the resistance and severe objection o f Hassan 

Modarris the politically minded religious leader, the third bill was approved a few 

months later with the addition o f a few Articles and many basic changes, in order to 

make the Bill consistent with Sh a ri ‘a. The first draft on criminal law with the title o f 

customary criminal law (Qanun-i Jaza-i ‘U rfi)  in the form o f a secular law was 

experimentally put into force in 1295(s.)/1916. M a jlis continued its effort to prepare a 

secular Criminal Code. Accordingly the “general Penal Code” (Qanun-i M ujzdzat-i 

‘Umumi) based mainly on French law was passed in 1304/1926. The Islamic 

prosecution was broadly referred to by this Code but never applied in practice. The first 

59 Articles o f this Code were amended in 1352/1973 and remained in force until the 

Islamic revolution o f 1979.

C. Pahlavi Dynasty and Trend o f Secularisation o f Law

[Ax. 14] The dynasty o f Qajar was effectively overthrown in 1921 by Reza Khan who 

was an army commander, and ultimately the last Prime Minister o f Ahmad Shah. He 

initially promised to set up a republican regime but eventually he ruled as Reza Shah 

and the founder o f Pahlavi dynasty in 1304(s.)/1925. The period o f the Pahlavi dynasty 

was a period o f secularisation for both substantive and procedural law, based mainly on 

European law. At the beginning o f this period, reform o f the judiciary system started by 

the designation o f a commission with its members trained primarily in Europe. A  new 

secular court system was reopened at the beginning o f 1306/mid 1927. In the course o f 

the reopening ceremony o f this customary court, the Capitulatory system was 

unilaterally cancelled by Reza Shah. Soon after the cancellation o f the Capitulatory 

system, the drafting o f the Civil Code (Qanun-i Madani) started at 10, Day 1306/31
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Dec. 1927. A  commission was formally appointed to prepare a draft o f the Civil Code. 

This commission consisted o f some eminent jurists trained under both the modem law 

system and the SharVa law. This draft o f Civil Code was based on both the French 

Civil Code and Shi‘ a jurisprudence. The Civil Code contained a preamble and three 

volumes. The preamble consisted o f 10 Articles concerning the general mles and the 

principle o f freedom o f contract, and volume one, comprised o f Articles 11 to 955, 

which concern property, ownership, transactions, obligations, the concept o f various 

nominate contracts, quasi contracts, pre-emption, testamentary dispositions and intestate 

succession, were all passed in one meeting on 8 May 1928. Volumes two and three 

were debated in detail and approved during the normal procedure o f M a jlis session from 

Bahman 1313/January 4-£3-5- to Aban 1314/Oct 4495. Volume two, comprised o f 

Article 956 to Article 1256, covers provisions concerning persons and nationality, 

marriage, divorce, interdiction and guardianship. Volume three, from Article 1257 to 

1335, includes provisions concerning only the mles o f evidence. Apart from minor 

changes, the Civil Code remained in force after the Revolution and Islamicisation o f 

Iranian law.

[Ax. 15] Upon approval o f the first volume o f the Civil Code, the Registration o f Land 

and Documents Act was passed in 1310/1931. This Act put an end to all the existing 

difficulties concerning the confusion as to the recognition o f land ownership and the 

content o f documents. The Commercial Code was also drafted and approved within this 

period in 1311/1932. Although both o f these Codes were almost exclusively based on 

French law, they remained in force after the revolution without any alteration.

After approval o f volumes II and III o f the Civil Code and before the deposition o f Reza 

Shah and the succession o f his son Muhammad Reza Shah in 1320/1941, the modem 

secular codification o f Iranian law was almost finished. During this period four major 

Codes were drafted under the supervision o f the Minister o f Justice, Ahmad Matin- 

Daftari based primarily on French law. These compilations were as follows:

- Civil Procedure Code passed in 1318/1939
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- Law o f Non-Contentious Matters (Qanun-i ‘Um ur-i H isb i) concerning the
administrative aspects o f the Civil Code such as the administration o f a 
deceased estate and tutelage o f the under aged, was approved in 1319/1940.

- Totally new amendments o f the old Criminal Procedure Code and Criminal Code
were both adopted in 1318-19/1339-40.

[Ax. 16] When Muhammad Reza Shah succeeded his father, Iran was occupied by 

Allied forces for four years. At that stage there was also a movement by pro-Russian 

leftists to make Azarbayjan Province (North West o f Iran) independent. After solving 

these problems, Iran’s history was witness to a democratic movement by Dr. Mossadiq, 

(head o f the National Front) and Ayatollah Kashani, then religious leader, to eliminate 

the Shah’s power and to give priority to Majlis. This movement, which stressed the 

Shah should be a monarch and not a ruler, led to the enactment o f the law nationalising 

the oil industry, and the election o f Dr. Mossadiq as a Prime Minister by the Parliament 

in early 1330/1951. At this stage, Iran enjoyed constitutional freedom for a few years, so 

that the press was fairly free and the election o f the Parliament was less manipulated. 

The severe confrontation resulting from this movement caused the Shah to leave the 

Country and go to Iraq, and then to Italy. Another stage, however, began with the fall o f 

Mossadiq after a few months by a coup-d’etat organised and supported by the CIA, and 

the return o f the Shah in 1332/1953. After Mossadiq's fall, he was sentenced to 3 years 

imprisonment, and was then put under house arrest until his death in Esfand 1345/Feb 

1967.

[Ax. 17] Soon after his victory, the Shah reopened the Senate (the upper parliament) 

which was dissolved during Mossadiq and passed a law for the establishment o f 

SAVAK (Secret Police Agency). During this time he strongly endeavoured to re

establish his absolute power. Meanwhile, some important laws were compiled at this 

stage such as the reform o f the Civil Procedure Code in 1334/1955, the review o f labor 

law in 1337/1958 and the law o f Civil Responsibility, primarily based on the French 

law.

[Ax. 18] The Shah put great stress on the modernisation and westernisation o f the 

Country and did not pay enough attention to public religious expectations. He started a
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land reform program in 1340/1962 on the basis o f which lands were distributed to the 

farmers who were working on them.

[Ax. 19] Upon dissolving the M a jlis, an electoral Decree-law was passed by the council

o f Ministers in 1341/1962 which for the first time extended suffrage to women# and-alk
AWc;

religious, minorities. mmheftly ̂ nohidmg-the^Bahahs. x It was recognised that minorities /

were entitled to take an oath on their own books. This political reform was eallcd the
f-cfc hit  ̂ Cq if-ta, lb\t
^Wfnte Revolution. This trend led to a religious movement and a demonstration on 15th 

Khordadj 1342/5 June 1963# engmeered-hy^herTmam Kliomeini agamsfrthe-Shahr The 

Shah turned this demonstration into a blood bath and thousands o f demonstrators were 

massacred; the Imam Khomeini was arrested and then banished first to Turkey and then 

to Iraq.

[Ax.20] From 1342/1963 to 1357/1978 (when the Islamic Revolution took place) many 

laws were compiled concerning the reform o f land law, family law and economic issues 

as follows: Family Protection law enacted in 1346/1967; amendment o f the Civil 

Procedure Code in 1349/1970; general reform o f Banking Law in 1351/1972; 

enactment o f the first part o f the Penal Code in 1352/1973 whereby religious 

punishment was formally abandoned; Social Security Law in 1354-55/1975-76

[Ax.21] During this period the expansion o f both technology and the economy 

progressed rapidly. The Shah tried to gain more and more absolute power, and pushed 

ahead with his dictatorial rules. SAVAK was given more freedom, the press were 

severely censored and political activities were banned. According to legislation passed 

in the spring o f 1355, the Traditional Islamic Calendar was changed into an Imperial 

Calendar, so that in light o f the 25 centuries o f Iran’s imperial history, the year o f 

1355(s.) was changed to 2535.

D. Revolution o f1978 and Trend o f Islamicisation o f law

[A x.22] The Shah’s absolute dictatorial rule and the movement o f opposition groups, 

particularly the religious movement led by Imam Khomeini, gave rise to the revolution 

o f  1357/1978. The Revolution replaced 25 centuries o f monarchy with an Islamic
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government based on the Absolute Tutelage o f Faqih. Shortly after the victory o f the 

Revolution, Imam Khomeini set up a Council o f Revolution, with the power to legislate; 

appointed the Late Mahdi Bazargan as interim Prime Minister and generally declared 

null and void all the old laws which were inconsistent with Sh a ri ‘a. The Revolutionary 

Council declared, that the old laws were effective and intact until specifically altered. 

Meanwhile, ambiguity and uncertainty in the application o f the old laws remained an 

unsolved problem for the courts even after some specific amendments to the Civil Code 

and other laws in 1361/1982. On 12 Farvardin 1358/8 April 1979 the choice o f an 

Islamic Republic was put into a one-option referendum (in the form o f "yes" or "no"), 

and as was declared, 98.9% o f the voters chose "yes," and the country officially became 

an Islamic Republic.

[Ax.23] The Constitution o f the Islamic Republic o f Iran was drafted and approved by

an assembly set up by a general election and adopted through another general
ShiS^rv) a6

referendum in Dec 1979. According to Principle 12 o f this Constitution, Shafer beeame-
■jjm vja$ k

the official religion ofypountry^Under Principle 4 it was also provided that the laws 

should conform to Islamic norms.

[Ax.24] The election o f the first National Consultative Assembly, which was later 

officially called the “ Islamic Consultative Assembly” , was held in spring 1359/1980, 

but it started its work upon the dissolution o f the Revolutionary Council in Autumn 

1359/late 1980.

[Ax.25] According to the Constitution, any resolution o f the Parliament would be 

applicable if  it is approved by a 12-member Guardian Council as being consistent with 

the Sha ri'a  and the Constitution. Six members o f the Guardian Council have to be 

Faqih who are appointed directly by the leader. The six other lawyers are elected by the 

Majlis. Checking the conformity o f the Majlis resolutions with the Sh a ri'a  (Shi‘a 

jurisprudence) is entrusted to only six faqihs, while the conformity o f any resolution 

with the Constitution is subject to the approval o f the full Guardian Council.

[Ax.26] Under the 1979 Constitution, the Judiciary system was headed by a council 

composed o f the head o f the Supreme Court and the Prosecutor General, both o f whom
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were directly appointed by the leader, and three other members who were to be elected 

by the judges, but according to a law passed later, from those candidates whose 

candidacy was approved by the leader's Bureau. The court system was divided into the 

Revolutionary and Ordinary Courts. The court o f Administrative Justice and General 

Inspection Organisation functioned first under the High Judicial Council, and then after 

the constitutional amendment o f 1980, under the chief o f the judiciary. The Special 

Court o f Clergy was established in August 1990. The Bill for establishment o f this 

court was drafted under the supervision o f the General-Prosecutor and approved by the 

leader. According to this Bill all matters pertaining to clerics (except civil matters), and 

those issues which are specifically referred to this court by the leader, will be 

investigated and judged by this court. The head o f Special Court o f Clergy, who is the 

only person who may allow judgments by this court to be appealed, is directly appointed 

by the leader.

[Ax.27] The process o f Islamicisation o f the old laws officially started in 1361/1982-3. 

The Islamic Criminal Code and Criminal Procedure Code were passed through Majlis 

and certain Articles o f the Civil Code were altered. A  year later, in 1362 /1983 the 

Parliament passed the Islamic Interest-Free Banking Operations Act. In order to 

Islamicise the law o f the country, many other laws passed by Majlis were acknowledged 

by the Guardian Council as being in conformity with Islam and the Constitution. In 

some cases, the relevant resolutions were reconsidered, corrected or altered by Majlis 

where required by the Guardian Council, before being finally acknowledged by them as 

consistent with Islam and the Constitution.

[Ax.28] Two Resolutions concerning Ownership and Labor were blocked by the 

Guardian Council on the grounds that they deviated from the Sh a ri ‘a norm. After long 

correspondence between the concerned Ministries and the Guardian Council themselves, 

and with the leader, finally a new Council, unprecedented in the Constitution, composed 

from high ranking Authorities under the title o f "the Council Regime's Expedient" 

(Shaw ra-i M aslahat-i Nizam), was set up by the leader to solve the dispute between the 

M a jlis and the Guardian Council, and even make law i f  necessary. This Council was 

specifically recognised by the constitutional amendment o f 1989. Establishment o f this
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council ultimately approved the Absolute Tutelage o f Faqih and his unlimited power, 

even over the Constitution.

[Ax.29] Some forty days before his demise (in 24 April 1989) Imam Khomeini set up a 

council for the revision o f the Constitution. This council formed immediately and 

completed its mission within less than 3 months, revising 46 Principles and adding two 

Principles to the Constitution. The amendment o f the Constitution was put forward in a 

general referendum and was officially adopted on 28 July 1989, under the new leader, 

Ayatollah Khamenaai.

Four major changes in the amendment of 1989 are as follows:

1. Under the 1979 constitution the leader or the council o f leadership had to be fa q ih(s) 
and qualified as M a rja ‘ (the highest rank o f religious authority), recognised as 
being so by the community. The Constitutional amendment o f 1989 provided that 
the leader need only be a qualified faqih, and not necessarily a M a rja '. The basic 
power o f the leader remained almost the same.

2. The position o f Prime Minister was removed and all his power was given to the 
President.

3. The High Judicial Council was replaced by the Chief o f the Judiciary who is directly
appointed by the leader.

4. The Council o f Regime's Expedient, which was previously established by the leader, 

was officially recognised by the amendment o f 1989.
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Al-Muqtada a l- ‘Aqd: The main effect o f a contract. The effect sanctioned by the 
Sh a ri ‘a in a contract in a way that it can not be altered by 
the mutual consent o f the parties.

‘amm: Public

‘Aqd (sing; ‘uqud, p i) 

A kl:

Contract; Transaction; Agreement 

To eat; To Consume

Arkdn (p i; rukn, sing) 

Awad:

Pillars (general principles o f contract)

Consideration; The object o f a contract; The value given 
in return for an effective contractual promise

B a til Void

B a y‘ Sale

D a ra r: Damage; Harm

dimam: Civil responsibility

Fatwa (sing; fatam , p i): 

F iq h :

Ghabn

Formal decision or decree o f a jurist 

Islamic jurisprudence 

Unfairness; Unconscionability

Gharar Uncertainty

Hardm: Forbidden

Fanat: Contribution

Ibtida ’iyya: 

ijd b :

Ija ra :

Ijtiha d :

Preliminary

Offer

Hire; Rent

Deducing the injunctions o f the Sh a ri ‘a by inteipreting the 
existing evidences o f the Qur’an or the Tradition or even 
by independent reasoning.

Imdd Ratification

Irada: Intention

Istih sa n : Equity, Preference

Ithm : Sin; Wrongdoing

Ja Hz: Permissible; A  contract which is rescindable

khayr:

K h iya r (sing; p i, khiydrdt):

Good, Advantageous 

Option to rescind a contract
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Lazim : Binding

Mabna: Base; Foundation

Mabqud:

MaghbCn:

M a jlis :

M akruh:

Seized; Taken 

Aggrieved

Session o f conclusion o f a contract 

Not recommended; Not liked

M dl: Property

M d l Mutaqawwim: A  permissible Property (the object o f a contract) which is 
defined

M aslaha: Public Interest

M u ‘atat: By conduct

Mubah: Allowed; Legal

Mustahabb: Recommended

M ut ‘a: Temporary marriage

N a f:

N ass:

Interest; Advantage 

Specific

Qabul:

Sahih:

Acceptance

Correct

Salam: Future contract

Sh a ri ‘a: Islamic law

Shart (sing ; p i, Shurut): 

Shart ghayr-i muld ’im :

Condition; Contractual stipulation

A  condition which reduces or negatives the unchangeable 
contractual rights and obligations

su lh : Compromise

Sunna: Tradition,; Custom

surah: Qur’anic chapter

Ta liq Suspension; Subject to

Ta ’s is : Establishment

Umum: Public

Wajib:

Yad:

Obligatory 

Hand; Possession
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