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Abstract 

In this article, we reflect upon the backgrounds and career trajectories of judicial 
officers currently presiding over the Federal Court and Supreme Courts, which are 
some of the highest courts, in Australia. We gathered information through publicly 
available websites in Australia providing official biographical information, and drew 
on academic efforts to fill in more details about the judiciary. While patchy, the 
picture today in the Australian judiciary is of a relatively uniform educational and 
career background – for both male and female judges. Our analysis shows that judges 
are predominantly recruited from a long career at the private Bar. However, given 
continued professional barriers to women succeeding in the Australian legal 
profession which we describe, we argue that it is time to take seriously the stated 
goals of modern judicial appointment to widen the pool and consider merit that is not 
solely defined by a benchmark male career. 
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Resumen 

Planteamos una reflexión sobre los orígenes y las trayectorias de las autoridades 
judiciales que presiden el Tribunal Federal y los Tribunales Supremos, algunas de las 
instancias judiciales más altas de Australia. Recopilamos información publicada en 
webs australianas que proporcionan biografías oficiales, y completamos el retrato 
judicial mediante recursos académicos. Aunque borroso, el retrato actual del mundo 
judicial australiano muestra un origen educativo y profesional similar para jueces y 
juezas. Nuestro análisis muestra que jueces y juezas provienen generalmente de una 
larga carrera profesional en la abogacía. Sin embargo, debido a los constantes 
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obstáculos –los cuales describimos– que deben enfrentar las mujeres para triunfar 
en la profesión jurídica, argumentamos que ha llegado el momento de abordar 
seriamente los objetivos establecidos de la designación judicial, para ampliar el grupo 
y tomar en consideración méritos que no están definidos únicamente por la 
trayectoria legal masculina. 
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1. Introduction 

In this article, we reflect upon the backgrounds and career trajectories of judicial 
officers presiding over the Federal Court and Supreme Courts, which are two of the 
highest courts in Australia.1 We searched and examined publicly available information 
about the judges. We looked for patterns in personal identity factors that might be 
apparent or declared (such as sexuality, sex, ethnicity and education), careers prior 
to their elevation to the bench, and careers when in a decision-making role (i.e. 
promotion through the judiciary or tribunals to their current superior court role). In 
short, we found that there were relatively few general trend distinctions as between 
male and female senior judges, and a long career as a barrister was the norm. From 
the available material, we were unable to identify trends in other aspects of judicial 
personal identity. Part 2 of this article briefly summarises our findings in the context 
of other available empirical studies about judicial backgrounds. While patchy, the 
overall likely picture today and over time in the Australian senior judiciary is of a 
relatively educationally and ethnically homogenous group. 

One of our findings, as long observed by scholars and even those within the judiciary, 
is the dearth of information about our most senior judges. In Australia, there are no 
official collections over time about demographics – what might be called ‘workforce 
diversity data’.2 In Part 3, we explain the lack of information about the judiciary and 
how it impacts on our study, and we recommend that there be an official capture of 
data about judicial diversity.  

In Part 4, we engage with the scholarship concerning the case for judicial diversity 
(primarily sex and ethnicity), as well as common assumptions about the factors that 
contribute to diversity (see also Sexton and Mayer 1982, Macdonald 1995), to explain 
why knowing about judicial backgrounds matters. Where this is an agreed objective, 
one solution that has been long proposed is a wider selection pool recognising the 
relevant competencies of ‘other’ legal professionals than the long-time silk at the Bar 
(Cooney 1993). ‘Silk’ in this context refers to a barrister who has been awarded the 
title of Queen’s Counsel (QC) or Senior Counsel (SC). Such appointments are made 
by the legal profession on the basis of various criteria which refer to the merit and 
seniority of a barrister. However, these are relatively non-transparent processes that 
have themselves been subject to critique (Rogers 2010). Similarly, Margaret 
Thornton (2007, p. 294) has challenged the concept of ‘merit’ as an ill-defined 
concept that is heavily weighted towards the male candidate. She has sketched this 
‘benchmark male’ as the ‘normative agent of legality’ (Thornton 2007). Feenan 
(2008) has observed that he also tends to have the other identity attributes of 
privilege in English/Australian society (white, heterosexual, educated in prestigious 
places). Those conforming to this norm are more frequently appointed to senior ranks 
of the profession and the judiciary. Or, as sitting justice of the New South Wales 
(NSW) Supreme Court, Justice Ruth McColl (2014, p. 5), described (albeit purportedly 
speaking of earlier times) a process of appointing: 

                                                 
1 Our snapshot is of the superior courts as at August 2017. We are aware that a number of judicial 
appointments have been made to these courts since that time that will not be reflected on our data or the 
conclusions drawn from it. These appointments may change the diversity profile. For instance, the first 
Indigenous justice of the District Court in Queensland, Judge Nathan Jarro, was appointed in 2018. As 
described further in Part 3, there are two separate hierarchies of courts in Australia: the federal and then 
state or territory regimes. We examine the highest federal court and also the highest court in the three 
largest States in Australia: New South Wales, Victoria and Queensland. The highest court in the Australian 
system is the High Court which may hear appeals from all other courts. We do not examine this Court in 
any detail except to acknowledge the ratios of male and female judges presiding.  
2 This is a relatively rare, and usually voluntary industry practice, in Australia. Nevertheless, the Workplace 
Gender Equality Act 2012 (Cth) has established a federal agency to collect self-reported diversity data and 
company systems of large organisations with more than 100 staff. As Australia is home to a number of 
very large law firms, they must report on their diversity profile, at least as to sex of their workers.  
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those who exhibited the same qualities as themselves with the unsurprising result 
that the people appointed (…) tended to be those that had a traditional practice and 
profile: (that is to say) male, silk and all round decent chap. 

In Part 5, we give an overview of the available information and literature concerning 
the Australian legal profession that produces judicial candidates. In Australia, the 
legal profession is divided by regulation or practice between solicitors and barristers.3 
Solicitors are legally and ethically entitled to engage in the practise of law in any 
context, including advocacy in the courts. Barristers, by their own design in their 
conduct rules, are ethically limited to a small range of activities including advocacy 
in court and legal advising. In the senior courts we consider, the solicitor will usually 
be in a contractual relationship with the client (a party in the case) and the solicitor 
will enter into a contractual arrangement with the barrister (will ‘brief’ the barrister) 
to advocate for the client in court. In this typical arrangement, the barrister and 
solicitor acting for the client/party will both be in court acting in different capacities. 
We briefly examine what we know about the backgrounds of lawyers in both of these 
branches in Australia as crucial for understanding the bottlenecks in the career 
progression which might ultimately limit the flow of certain lawyers to the bench.  

In Part 6 we return to our findings to examine in more detail the differences between 
courts and trends in particular career histories prior to appointment at the bench. 
Our analysis shows that judges are predominantly recruited from a long career at the 
private Bar. We also note the relative infrequency of a justice having served a 
previous term on another decision-making body, particularly a tribunal or as a 
magistrate. The publicly available information allowed us to identify the sex of the 
judge4 and while we traced the judges’ professional backgrounds based on sex we 
could discern no significantly gendered patterns. However, we note that there 
appears to be a strong correlation between concepts of merit for appointment and 
length of time at the Bar. For the reasons discussed in later Parts, this might be less 
attainable for women and impact upon numbers of available candidates. 

As we identify in our study, senior judges often possess many of the benchmark 
personal and career qualities of the traditional male judge. However, despite the 
possession of certain typical qualities, Thornton (1996, p. 208) contends that women 
struggle to slough off their gendered embodiment: ‘The contradictions between the 
neutrality of adjudication, the ever-present image of “the judge” as male, and the 
absence of authority emanating from female corporeality crystallise in the woman 
judge’ (see also Graycar 2008). Women judges therefore remain noticeable and, as 
our study indicates, a higher proportional representation of judges from the solicitors’ 
branch, or from non-traditional career paths, means they could be fixed with this 
career tag on the bench. Somewhat conversely, the lack of information about judicial 
identity factors may make invisible the dearth of senior judges who are not white, 
heterosexual, able-bodied or from a high socio-economic background. We argue that 
it is time to take seriously the stated goals of modern judicial appointment to widen 
the pool and consider merit that is not solely defined by seniority at the private bar, 
and the structural barriers for many ‘others’ this seems to impose. This discussion 
about judicial appointment should start by collecting and scrutinising the data about 
the reality of diversity in this arm of government.  

                                                 
3 Lawyers are regulated at a state level and there is therefore some variance around the country about 
how they are regulated and practice. In some states, there is a fused profession whereby all lawyers are 
admitted as ‘barristers and solicitors’ and then specialise in their practice. In other jurisdictions, lawyers 
are admitted as either a barrister or a solicitor.  
4 This is of course in so far as a name or other biographical details indicated this. We are not aware of any 
judicial officers that identify as intersex. However, as we discuss in more depth in this Part, an identity 
may not be visible unless declared and made less visible by the weight of assumed ‘normal’ identities in 
society and particularly among the judiciary (see for instance the discussion by Moran, 2006). 
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2. Summary of findings about senior Australian Judges 

As dictated by the Commonwealth of Australia Constitution and state constitutions, 
the Australian judiciary is hierarchical (see Figure 1 below). Our consideration of the 
judiciary concentrates on its apex – the several superior courts of record in Australia: 
the Supreme Courts and Courts of Appeal in NSW, Queensland and Victoria and the 
Federal Court.  

FIGURE 1 

  
Figure 1. Hierarchy of federal and state courts in Australia. 

There has been a gradual increase in the number of women in the Australian senior 
judiciary. In an early study in 1978, Michael Sexton and Laurence Maher (1982, pp. 
4-5) looked at the Supreme Courts of Victoria and NSW where there were two female 
judges out of 22 and four out of 34 judges respectively. They observed that most 
had practised exclusively as barristers and for (on average) 25 years; 90% had 
attended a private school and many came from legal families. In 1993, there were 
only 6% of women on the bench (Cooney 1993, p 22). In 2006, Kathy Mack and 
Sharyn Roach Anleu (2013) found that of 308 judges across district/county court, 
state supreme and Commonwealth courts, 25% were women. The studies of Enid 
Campbell and H.P. Lee (2013) in 1999 and then 2011, show a dramatic increase in 
women in the apex courts in that period – from around 13% to 25%. Table 1 lists 
the figures for senior courts in Australia we consider.  

TABLE 1  
State/Territory/ 
Federal 

Judges total Judges female Percentage of 
female 

High Court 7 3 43% 
Federal Court 49 11 22.4% 
Supreme Court 
NSW 

56 12 21.4% 

Supreme Court 
Victoria 

45 11 24.4% 

Supreme Court 
Queensland 

27  8 29.6% 

Table 1. Australia Judiciary by Gender (August 2017). 

In the six years since the Campbell and Lee study, there were generally backward 
steps as the proportional numbers of women dropped. We continue to experience 
many ‘female firsts’ as leaders of these courts, more than 50 years after the first 

High Court

Court of 
Appeal 

Supreme Court

County/District Court

Magistrates Court

High 
Court

Full Federal 
Court 

Federal Court
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woman was appointed to a senior court (Douglas et al. 2015, p. 4). For example, the 
recently appointed High Court Chief Justice, Susan Kiefel, is the first woman in this 
position.  

Former Justice Anthony Whealy also described his observations of change in the NSW 
Supreme Court; he saw a ‘broader church’ in 2010 than in the recent past:  

we’ve got women, Jews, Catholics, atheists, Anglicans, homosexuals (...). I don’t see 
the sort of stuffiness that was possibly in the court 20 years ago. Traditionally the 
Supreme Court has been a very Anglican institution. If you looked at the lists of 
judges 15 years ago they were all ex-Knox boys (…). Now there are eight who went 
to Riverview [a Catholic boys’ school]. (Cited in Snow et al. 2010) 

He pointed to the Jewish, public school educated Chief Justice (as he was then) Ron 
Spigelman and women on the Court of Appeal.5 There is no doubt that there is some 
diversity on senior courts but the rate of change seems slow. Today, there is at least 
one women on the Australian High Court identifying as within a same sex relationship 
(Justice Virginia Bell). Mack and Roach Anleu’s (2008, 2013) earlier studies report 
that there is limited ethnic diversity in the higher courts,6 and over half (59.3%) 
identified as Christian, 5% as Jewish and 33.1% as not-religious which is roughly 
similar to the general population.7 The Asian Australian Lawyers Association’s report 
in 2015 finds only 0.8% of the judiciary were of Asian descent (where around 10% 
of Australia’s population are of Asian descent). There are no men or women 
identifying as Indigenous or of Chinese Australian currently presiding over senior 
Australian courts. It is particularly disheartening to see that there are currently no 
Indigenous judges at the Supreme or Federal Courts in Australia because there is no 
representative of its first nations peoples in this judicial arm of government (we 
discuss justifications for diversity further in Part 3). This may be explained to some 
extent by the fact that Indigenous students are significantly underrepresented at 
Australian law schools. In 2000 there were just 118 Indigenous law graduates 
reported across Australia (Douglas 2001, p. 488). Attracting and retaining Indigenous 
law students was identified as a continuing issue in 2014 and many law schools offer 
alternative entry and support programs to address this (Devonshire 2014). This may 
impact upon the low numbers and proportional representation of Indigenous lawyers 
across the country. While there have been a few Indigenous appointments to the 
magistrates’ courts and to the District or County Courts, until attraction and retention 
issues at the undergraduate level and within the legal profession are addressed, 
potential judicial candidates will remain few.  

Mack and Roach Anleu (2010, p 371) report that women judges are only notably 
diverse from male judges in ‘relation to balancing work and family pressures’. While 
beyond the scope of our discussion here, it is important to note that gendered roles 
may still distinguish men and women in the judiciary in terms of their experience of 
judging and perhaps their judgments (see Hunter 2008). Our study does not allow 
us to make similar findings relating to the impact of a gendered society as, for 
example, we cannot tell whether women judges were more likely to have taken a 
career break or worked while taking primary responsibility for the care of children 
(however, see Thornton and Roberts 2017).  

While we sought to identify other aspects of judicial background or identity in our 
study, we found few. There are a few we identified as not born in Australia such as 
Justices Darryl Rangiah (born in South Africa), Susan Kenny (born in England) and 
Debra Mortimer (born and educated in New Zealand). Justice Anthe Philippides, of 
the Queensland Supreme Court, was the first woman of Greek origin to be appointed 

                                                 
5 Justice Spigelman is now sitting on the New South Wales Court of Appeal. The women of the Court of 
Appeal are currently Justices Ruth McColl, Julie Ward and Carolyn Simpson. There are, however, three 
times more men sitting on this elite court (nine). 
6 They found that all except around 18% of judges identified as Australian or English heritage. 
7 52% of the population identify as Christian and around 30% identified as non-religious (Australian Bureau 
of Statistics 2016).  
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to an Australian superior court. Many swearing in speeches refer to spouses and 
children. There were some references to growing up in working-class families or 
regional settings. It may be that a range of background experiences and personal 
identities are made invisible in official biographies and were not declared by the 
judges. We therefore cannot assume a lack of diversity from these omissions. In the 
remainder of the article we concentrate on career trajectories and gendered effects 
where there is more available information. 

2.1. Education and career 

We found some difference as between jurisdictions and along sex lines in terms of 
high schooling. Women were most likely to have attended an independent school and 
there was a much higher percentage of (male) judges in NSW attending a state school 
(probably around 45%) than in other states.8 Mack and Roach Anleu’s (2010, 2013) 
research similarly found a high proportional representation of those who attended 
independent schools: 35.2% of the judges they surveyed attended an 
independent/private school and 30.3% attended a Catholic school.9 These are 
considerably higher numbers of those attending independent schools in general in 
Australia. According to the Australian Bureau of Statistics (2017), 14% of the 
population were educated in independent schools and 20% in Catholic schools. 

We also note that most judges we considered attended prestigious universities in 
Australia10 for their undergraduate law studies, and often studied at Oxford, 
Cambridge or Harvard at postgraduate level. The above findings may replicate 
findings about the judiciary in England and Wales, where students from less 
privileged socio-economic backgrounds were found to be far less likely to enter elite 
professions (Milburn 2009, Zimdars 2010, Ashley and Empson 2016). Blackwell 
(2012) describes an even less diverse judiciary in England and Wales with close 
educational and even familial connections enjoyed by senior judges, particularly for 
the few female judges (Goldthorpe 2000). 

Once qualified, Mack’s and Roach Anleu’s (2010, p. 378) studies of legal careers 
found that women were on average a few years younger when appointed and had 
fewer years in professional legal practice than male judges. While our information is 
incomplete, our observations are similar for the superior courts studied. We note, 
though, that Queensland seems to be an outlier where judges are more likely to have 
taken longer to reach senior barrister status and the bench than in other states. 
There was also a wider gap between male and female judges as to time until 
promotion to QC and to the bench in that state.  

The most significant finding on the public records is that senior judges come from the 
ranks of senior barristers, having spent most of their career at the private bar. Thus, 
the Australian senior bench is mostly drawn from a very small pool of Australian 
lawyers. Barristers only account for around 8% of the legal profession, and those 
having practised for many years or having received the accreditation of QC/SC 
comprise a much smaller group again (around 16% of all barristers). As described in 

                                                 
8 We have not provided exact numbers or percentages as there are many judges for who we cannot locate 
their schooling details, including a number of female judges not participating in any academic collection of 
biographies. We do not assume education at any particular school. Nevertheless, of those we have 
identified we discern the reported minor trends.  
9 A total of 65.5% in an independent, non-government run or public, school. 
10 This refers to universities in the ‘Group of Eight’ being University of Melbourne, Monash University, 
University of Sydney, UNSW, University of Queensland, University of Western Australia, University of 
Adelaide and Australian National University. It is conceded that many universities offering law schools 
have only been established long after many of the older judges had entered the profession. It is possible 
given the proliferation of law schools in recent decades that we will see more diversity in tertiary education 
of judges. 



Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 
 

 
Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1363 

Part 5, women make up only around 10% of the SC/QCs across the country which is 
only around 1.5% of the barristers.11  

There is an increased selection from the other professional branch. Solicitor 
appointments to the state superior courts appears to have begun as a trend with the 
appointment of Bernard Teague in Victoria in 1987 (Lamb et al. 2015, p. 106).12 Yet, 
while appointments of solicitors have continued, there have been few senior judges 
from this branch to date. In each court we examined, we found there are 2-4 male 
and female judges respectively who have practised only as solicitors.  

There are a number of judges in NSW who had previously served on the District Court 
and it is relatively common for the Federal Court to appoint from a state Supreme 
Court. However, there were few judges with careers as decision-makers on tribunals 
or in lower courts. Sometimes a senior solicitor had been appointed first to a lower 
court and then a more senior court. Numerically, there were no gendered patterns 
here, but there were proportionately more female judges who served on or presided 
over a tribunal (often it was the Anti-Discrimination Tribunal) before being appointed 
to the senior bench. Women judges therefore do not have generally different careers 
to male judges coming to the bench. However, as we explore further in Part 5, it may 
be more difficult for women (and others who don’t reflect Thornton’s concept of the 
‘benchmark male’) to acquire this benchmark career in order to be eligible for judicial 
selection. 

3. Finding out about the background of Australia’s judges – difficulties and 
implications for forming a picture of the courts 

In 1977, the Chief Justice of the High Court (Barwick 1977; see discussion in Opeskin 
2013) called for official collation of statistical information about the Australian 
judiciary – to no avail. From this time until today there has been no official collection 
of data about Australian judges as to their socio-economic status, ethnicity or other 
indicators of affiliation or identity (Goldsmith 2000, Campbell and Lee 2013). The 
Supreme Courts and Federal Courts provide brief biographies of sitting judges on 
their websites. In this study, we only considered publicly available information about 
the Australian judiciary currently sitting in superior courts as at August 2017 which 
relies on these official stories. This information (probably) identifies the sex of the 
judge (by name or photograph), and usually the career trajectory and their secondary 
and tertiary education. We have supplemented these official biographies with 
information drawn from swearing-in speeches and media reports where they are 
available, as well as academic collections. There is no attempt by the senior courts 
to collate statistics about their judges which makes even identifying those currently 
presiding in the court sometimes difficult.13 There is no central online repository for 
swearing in speeches and we could not find them for all judges. 

There are only a handful of academic studies which collect demographic or career 
background information about judges, and the picture is patchy. Mack and Roach 
Anleu (2008, 2010) conducted the first large-scale empirical project focused on 
judges and magistrates in Australia in 2006, producing invaluable, anonymised 
information about over 300 decision-makers’ backgrounds and experiences. What 
they describe is a relatively non-diverse judiciary in terms of heterosexuality and 
Anglo or European ethnicity and also career trajectory, although there is no clear 
indication of social class in the data. Campbell and Lee’s surveys of public information 
(Campbell and Lee 2013) as to gender balance and prior career of judges in the 
superior courts, like our study, identify the court but rely on incomplete information 

                                                 
11 This figure is based on the available statistics from the Bar Associations of NSW, Victoria and 
Queensland. It does not reflect the barristers practising in other places in Australia.  
12 There has been the odd earlier judicial appointment from the solicitors’ branch prior to this date. 
13 On each court, there is a list of current judges but in some cases they will not be sitting as they are 
seconded to another place such as a law reform body or tribunal. We have counted all judges listed except 
those that are ‘Associate Judges’.  
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provided by the judges or those around them to produce raw figures on a number of 
demographic indicators. Heather Roberts (2014) has long studied the swearing in 
speeches (as autobiography of the judge and biographies by others known to them) 
of senior judges. The swearing in ceremony provides another opportunity for better 
understanding a judge’s life story as well as what Roberts (2014, p. 150) describes 
as a ‘performance of juridical ideals.’ Leslie Moran (2011, 274) notes that the 
biographies share a tone of ‘eulogy’ (while the judge is nascent and alive!) which is 
at once tender and perhaps irreverent but also full of praise for the individual. They 
attest to the judge’s ‘professional pedigree’ and show them as an ‘exemplary 
individual’ who ‘embodies the virtues of the judicial institution’. Nevertheless, 
Roberts’ qualitative approach, which pays attention to the tone and language of these 
speeches, observes a range of gendered attributions and expectations of male and 
female judges (Roberts 2014). These stories sometimes provide information about a 
judge’s family (including whether and to whom they are married) and ethnic heritage, 
not provided in other official biographies. 

There is otherwise a real scarcity of more lengthy treatments in judicial biography in 
Australia. Tanya Josev (2017, p. 843) remarks that only 15 of the 53 High Court 
justices in Australia have been subjected to an extended biography. She notes that 
where this occurred it may be more attributable to their profile or endeavours outside 
the law as politicians or champions of a particular social cause (see also Macintyre 
2011). We found that this seems to be a continuing trend – indeed there is less 
official, publicly available information about those more recently coming to the bench. 
This may be because judges are increasingly less willing to share their backgrounds 
and other information including date of birth and schooling. Self-promotion through 
sharing one’s curriculum vitae, may be seen as unfitting to the ‘prevailing legal 
culture of discretion’ (Josev 2017, p. 845). Campbell and Lee (2013, p. 37) 
hypothesise that judges would find general questionnaires about these matters 
‘intrusive, and perhaps even impertinent’. Mary Gaudron, Australia’s first female High 
Court judge, said she had a ‘horror’ of providing assistance to her own biography 
(cited by Atkinson 2017). In general, there may be an individual reticence to speak 
about oneself, or to be defined by one’s background. Self-promotion could be 
perceived to be at odds with an expectation of dispassion. Nevertheless, we 
acknowledge the significant contribution to our knowledge through the efforts of Kim 
Rubenstein in collecting biographical information or oral histories of nearly 500 
Australian women lawyers and judges.14 

Official biographies may also be increasingly seen as unnecessary for the institutions 
themselves to provide.15 Such information could be viewed as invasive or irrelevant. 
It may be seen as inappropriate where it implies the importance of membership of a 
privileged social status. Sociological studies have long identified shared, homogenous 
communities as creating and maintaining powerful positions unavailable to those who 
do not process appropriate habitas. Scholars such as Hilary Sommerlad (see e.g. 
2011, 2016) have applied this analysis in a sustained way to the legal context as 
having a distinctly gendered effect including in judicial selection. As Jenkins (2002, 
p. 11) puts it, the theory drawn from the work of Pierre Bourdieu,16 posits that 
‘privilege becomes translated into “merit” in the eyes of those who dominate the 
field’. This results in privileged access to these professions without overtly relying on 
discriminatory factors. Perhaps scholarly critique and judicial education on 
unconscious bias,17 have influenced those coming to the bench and they may wish to 

                                                 
14 These are available from the Australian Women Lawyers as Active Citizens database at 
http://www.womenaustralia.info/lawyers/a-z.html 
15 Compare perhaps to the increasing use of social media by certain judges such as Lex Lasry’s use of 
Twitter or postings by Supreme Courts themselves (see Blackman and Williams 2016). 
16 Bourdieu (1977) considered tertiary education and its corresponding relationship to reproduction of the 
dominant class in elite professions. 
17 For those in previous judicial positions, they may have been exposed to judicial training and Bench 
Books which identify the impact of cognitive and cultural biases and blindness. 

http://www.womenaustralia.info/lawyers/a-z.html
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present themselves as washed of their cultural inscriptions.18 There has long been 
debate about the merits of diversity as described below and the legitimacy of policy 
aimed at redressing imbalances including affirmative action. Judicial officers and 
official biographers may want to avoid any visibility of difference so as not to attract 
negative comment. Many have observed that complaints of bias can arise associated 
with identification of difference where being the ‘norm’ is invisible and unassailable 
(Moran 2006, Douglas and Bartlett 2016).19 

Perhaps for a range of reasons, our findings are constrained by the lack of data as to 
the various identities and experiences of the judges. We cannot say anything about 
the diverse structural or cultural factors that may collide to impede women of low 
socio-economic status or non-Anglo heritage from rising to a position so as to be 
appointed to the senior judiciary. In our study, we found some judges more elusive 
than others as to background and even career milestones. Those appointed directly 
from the solicitors’ branch were the most difficult to document. They have typically 
pursued careers within large law firms that are notoriously secretive (Flood 2013). 
Unlike barristers, there is no individual self-promotion on firm websites; only at 
partner level might there be any information about the person.20 Even very senior 
solicitors within law firms are not personally identified in cases they have conducted 
(as is the barrister) in the reporting of cases in Australia.  

Given the dearth of information about the backgrounds of sitting judges in Australia, 
we cannot draw any clear findings about this or seek to attribute characteristics from 
omission. Our primary focus is the sex of the judge and their career trajectory. There 
is plenty to say about this, as it remains a source of inequality as described below. 
Nevertheless, even in relation to gender there are significant limitations we 
acknowledge at the outset. Many talented women choose to take appointments in 
the Tribunals, Magistry and County or District Courts (see Hunter et al. 2016). The 
figures show a larger and growing female representation in these branches (Mack 
and Roach Anleu 2013, Opeskin 2013). These talented women leaving for another 
decision-making role may narrow the pool of available lawyers for senior judicial 
office we describe. Furthermore, our study does not include the ‘feminised’ family 
law realm in the judicial context, as we have not considered judges of the Family 
Court or Federal Circuit Court.21 We concede that there is a higher proportion of 
female judges in these courts22 and it is possible their background careers may look 
very different to the ones we have studied (see Campbell and Lee 2013, p 39). Thus 
our claims about the benchmark legal professional career are constrained by these 
limitations.  

                                                 
18 Still, this does not remove the utility of a project to collate diversity information undertaken here, but 
we do not take the next step to argue that these judicial backgrounds necessarily define judicial decision 
making. We do not argue that it has no effect, but rather do not engage with the substantial and 
sophisticated discussions in theory and attempts to empirically test the impact of judicial background. For 
a summary of some of this research, see Coontz (2000). For original discussions and also summaries of 
the scholarly debates, see also Hunter (2008), Kenney (2008).  
19 This may arise also in relation to an open declaration about a personal belief such as being a feminist. 
In our interviews with female judges in Australia in an earlier study, we observed a caution to identify 
publicly with feminism for fear of being tagged as lacking judicial impartiality (Douglas and Bartlett 2016). 
20 While this may be a changing phenomenon with the use of platforms like LinkedIn commonly used by 
solicitors, it did not assist us to collect information about the demographic we studied. 
21 Thornton (1996) has long observed that there are designated ‘feminine areas’ of law which are thereby 
occupied by more women than men, or proportionally many more women than in other areas of legal 
practice. She notes, as does Rhode (1994, p. 59) of the United States profession, that these fields are 
consequently generally less prestigious and less remunerated. In respect of the Bar, from which Australia 
has traditionally drawn most of its judiciary, Rosemary Hunter and Helen McKelvie (1998, p. 93) found 
that Victorian women barristers in the 1990s were ‘pigeon-holed’ in their careers and ‘over-represented in 
family law, and significantly under-represented in commercial law, common law and personal injury’. Given 
that the majority of the judges we consider here were working in the legal profession around this time 
(early 1990s) or earlier, unfortunately, these findings may hold true for their careers. 
22 In the Family Court in 2017 female judges comprised 40.7% of the judiciary (11 out of 27) [Family 
Court of Australia 2018]. There are 41.5% of female Circuit Court judges (27 out of 65 across the country) 
[Federal Circuit Court of Australia 2018].  
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4. The diversity debate and questions about merit in judicial selection 

Australian academics studying the profession, as in England and Wales (Blackwell 
2012), have found a relatively non-diverse senior judiciary according to a range of 
standard indicators. 23 It is necessary at this point to place this within the debate 
about why we care about judicial diversity.  

There is a range of arguments that have been postulated for promoting greater 
judicial diversity (Douglas and Bartlett 2016). For instance, feminist academics (see 
Malleson 2006) have run a democratic argument that a representative judiciary lends 
credibility and greater comfort to the public the judge presides over.24 At times, some 
administrations have drawn on like justifications when appointing many women, and 
women with diverse socio-economic backgrounds, to radically address imbalances in 
numbers in the judiciary (see discussions in Cooney 1993, O’Donnell 2008). Those 
opposed to such an agenda tend to place diversity in a dichotomous relationship to 
merit – often unsurprisingly uttered by members of the bar or judiciary itself. For 
instance, former High Court judge, Sir Harry Gibbs, delivered a speech in which he 
criticised the appointment of a number of women to the Queensland Supreme Court 
in 2000 (cited by Hunter 2004, p. 146; see also Gibbs 1987). While vague about the 
specific lack of skill or knowledge, Gibbs referred to the ‘poor’ reception ‘from the 
Bench, the Bar Association and the media’ (cited by O’Donnell 2008, p 118). He also 
objected to the appointment of a number of female judges, and the first woman 
Director of the Public Prosecutions, in the mid-1990s by the executive because he 
thought it was wrongheaded to deliberately correct what was a very low 
representation of women at the time. He said, ‘Judges should not be seen to be 
representatives of particular groups; they are there to do justice to all manner of 
people’ (cited by Hamilton 1999, p 10). This argument begs the question of why a 
judge appointed from other than the senior bar would not do justice ‘to all people’. 
O’Donnell observes that Gibbs’ comments were framed as a concern about a lack of 
‘merit’ of chosen candidates largely because they had been selected at least in part 
to increase judicial diversity. In Australia, this form of argument persists. A Federal 
Senate Committee in 2009 (Senate Standing Committee on Legal and Constitutional 
Affairs 2009, p. 20) continued to raise this dichotomy between merit and promoting 
diversity. 

Appointment processes for senior judges are relatively similar in most states for 
Supreme Court positions with the Executive25 making the appointment after a 
consultation process with the judiciary and legal profession. The Commonwealth 
Constitution provides that Justices of the High Court and of other federal courts ‘shall 
be appointed by the Governor-General in Council’ (Commonwealth Constitution s 72). 
In practice, the Attorney-General (the senior law officer and a federal 
parliamentarian) makes recommendations to the Cabinet (senior politicians forming 

                                                 
23 Education and ethnic origin are points of data that have been used to identify diversity in England and 
Wales (Milburn 2009). Of course, high-schooling does not necessary provide a good insight into the socio-
economic status of the child and there are other sorts of experience or identity that might make someone 
feel like an outsider. In England and Wales, the Legal Services Board, following its report, Qualified Lawyers 
Transfer Scheme: Map of England and Wales Solicitor Day One Outcomes against a Barrister of England 
and Wales on completion of Pupillage (2011), has required a range of diversity statistics to be captured 
by regulators in the legal profession. This data assists to identify and find solutions to the inequities in the 
professions and to indicate what might be causes of a dearth of diverse candidates for judicial selection 
(Webley et al. 2016). There are critiques of this initiative that have identified a failure to comply with the 
reporting requirements in some branches like at the Bar (Vaughan 2017). 
24 There are many other justifications such as an ethical justification of a commitment to equality, and 
arguments contending that adding women or diverse ‘others’ improves judicial capabilities. There is a large 
literature debating whether women lawyers or judge ‘differently’ and the effect of diversity to group 
decisions (which might be relevant where judicial decisions are made collectively by a panel of judges as 
in appellate contexts) [see eg Hunter 2008]. Our previous work has contended that female judges have 
seen the impact of their presence in the court in a range of positive ways including changing the general 
culture of the court (Douglas and Bartlett 2016).This article cannot engage with the rich literature 
concerning the substantive impacts of increasing judicial diversity.  
25 This refers to the politicians forming the government of the day.  
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government), and the Attorney-General then advises the Governor-General (the 
Queen’s representative). Traditionally, the selection of possible candidates was a 
closed, ‘secret soundings’ approach among these senior parliamentarians and the 
senior judiciary. This persists in some states and in federal court appointments 
although, in recent years most states have introduced a process of advertising and 
calls for nominations. As Justice McColl (2014, p 8) argues, a process which allows 
for candidates to put themselves forward at the very least means that when women 
do apply they cannot be ignored in the initial identification phase. This could lead to 
an opening up of those being considered for judicial appointment where the 
professional bodies and executive may have failed to identify that candidate. It would 
be a basis on which lawyers outside the Bar or the large law firm could be considered, 
where they may not have been otherwise known.  

While getting women or those with non-traditional backgrounds or established links 
onto the selection list is useful, it may not be sufficient to diversify the bench. Exact 
data on diversity in Australian politics is scarce. However, it is at least clearly a male-
dominated realm26 as is the senior legal profession and judiciary as we described in 
this article. Thus, there are further questions that could be posed about the 
appropriate composition of those selecting judges. The criteria for selection is also 
contentious. Exactly what is meant by ‘merit’ is often unspoken. Merit is a term that 
continues to be imbued with great authority and many powerful groups involved in 
judicial appointment (governments, judges, law societies and academics) grapple 
over the right to declare it. Feminist academics have sought to enter the debate, and 
to problematize the claim to ‘know merit when they see it’ of many, by identifying 
both useful and suspect criteria (Malleson 2006). For instance, most would agree that 
qualification and knowledge needed to fulfil the role are appropriate measures to 
evaluate a candidate. Experience might indicate requisite knowledge or aptitude for 
the job, but how long and where this is gained is an arguable point for judges. As 
explored in the final Part, there has been a largely unspoken assumption that long 
experience as a barrister is a necessary criterion. However, there is no empirical 
evidence for this proposition in terms of whether this makes a better judge. Each 
jurisdiction has for some time prescribed minimum qualifications for judicial office – 
aspirants must have been an Australian lawyer for at least 5-10 years.27 These are 
far lesser experience expectations than of those currently appointing judges, or the 
profession commenting on certain appointments (described above). Nevertheless, in 
many Australian states there is a recognition in selection processes of a range of 
knowledge and experience as relevant to the judicial role. For instance, the Victorian 
courts adopt the approach of the Judicial Studies Board of England and Wales 
applying a Framework of Judicial Abilities and Qualities (Judicial College of Victoria 
2008). In most states, there is at least recognition of the goal of increasing diversity. 
For instance, in assessing merit the NSW Justice Department states that ‘all legal 
experience, including that outside mainstream practice’ will be considered.28 
According to these criteria, there appear to be no judicial outliers of either sex in our 
study whether they spent their career at the Bar, in a large law firm, predominantly 
in academia or corporate legal practice. Still, there appears to be slow progress 
towards a widened pool of selection to date. 

While increasing the diversity of the judiciary is now generally recognised as a good 
objective, many academics have pointed to the professional assimilation that occurs 
during professional education and working lives in shared professional communities 
(Silius 2003, Rackley 2008, Hale 2005). Mack and Roach Anleu’s (2010, p 385) 
                                                 
26 There were 40 women in the House of Representatives in the federal parliament in July 2016 which 
represents less than 30%. 
27 Supreme Court Act 1970 (NSW) s 26(2)(a) (7 yrs); Constitution Act 1975 (Vic) s 75B (5 yrs); 
Constitution of Queensland 2001 (Qld) s 59 (5 yrs). It is ten years minimum in Northern Territory and 
South Australia: Supreme Court Act (NT) s 32(1); Supreme Court Act 1935 (SA) s 9; and eight years in 
WA: Supreme Court Act 1935 (WA) s 8.  
28 The website also cites the same broad qualities for a judicial officer as in Victoria (Department of Justice 
2018).  
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responses from their surveys of judges indicates that this is an applicable thesis in 
the Australian context. Sommerlad (2013) and Reg Graycar and Jenny Morgan 
(2002) are similarly critical of the idea that simply adding more women is the cure 
for a perceived lack of diversity. They point to this strategy as legitimising the current 
order and suggest that the impact of a women is likely to be ‘strictly constrained’ 
because judges are ‘already socialised in the rules of the profession’ (Sommerlad 
2013, p. 372). In many ways, female judges come to be seen as ‘honorary men’ as 
Mary Gaudron (1997) has described herself and other senior judges. Their sex is only 
one part of any judge’s subjectivity and experience. Indeed, as Moran argues, there 
are likely to be many more personal identities that go undeclared and are made 
particularly invisible by common assumptions about what a ‘normal’ judge will be 
(Moran 2006). However, this is not to imply that unstated judicial beliefs or identities 
will be automatically erased by this process of assimilation.  

We also note the critique that has been offered by non-white scholars who have 
pointed to the harms caused by a focus only on increasing numbers of women on the 
bench. Tuanh Nguyen and Reynah Tang argue that the focus on gender might act to 
make other identities less visible such as ‘the extent to which the two aspects [woman 
and Asian Australian] can intersect’ to make an ‘opaque – and perhaps impenetrable 
– glass coated bamboo ceiling’ (Nguyen and Tang 2017, p. 93). Nguyen and Tang go 
on to argue that a focus on gender as diversity acts as ‘something of a traffic jam for 
diversity in law, with cultural and other aspects of diversity being held up, until 
gender equality has been cleared’ (Nguyen and Tang 2017, p. 93). They refer to a 
range of strategies employed by the profession in the name of diversity which only 
address gender inequity.29 We acknowledge the dangers of a single approach to 
considering diversity and attempt to integrate this into the discussion where possible. 
At the very least, we hope to contribute to the calls for the collection of more data to 
better inform discussions about judicial diversity and selection. 

We now turn to consider the legal profession. The legal profession feeds into the 
judiciary (as Australian judges must have formal legal qualifications) and inequities 
at that level has implications for the appointment of judicial officers.  

5. What we know about the Australian legal profession – understanding 
candidates for judicial selection  

Most local law societies now capture a range of information about their members, 
including age and sex, and report this in their Annual Reports. The Law Society of 
New South Wales (2017a), the Law Council of Australia (2009, 2014) and some public 
media30 also periodically publish national profiles of parts of the profession. As at 
October 2016, there were 71,509 practising solicitors in Australia. The largest 
proportion of solicitors practise in New South Wales (42.2%), followed by Victoria 
(25.4%) and Queensland (15.3%) [Law Society of NSW 2017a, p. i]. There are 
approximately 6,600 barristers.31 Thus the majority of the legal profession work in 
the solicitors’ branch. These figures may not account for those working in and around 
the law such as government lawyers or in-house counsel who are not required to 

                                                 
29 We note that while this is demonstrably true, there are examples of efforts made to promote Indigenous 
lawyers in similar ways to women such as the Indigenous Equal Opportunity Briefing Policy (Law Institute 
of Victoria and Victorian Bar Council, n.d.) and Subsidised Chambers Policy (Victorian Bar Council 2012) 
adopted by the Victorian Bar Council.  
30 There are biannual surveys conducted of partnership in large law firms by the Australian Financial Review 
and The Australian newspapers. 
31 This is a figure produced by our searchers of public available Bar Society websites and where statistics 
are produced by the professional bodies. These are somewhat unreliable as barristers work in multiple 
jurisdictions and may be certified but inactive. We have tried to account these issues so as not to artificially 
inflate the figures.  
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have practising certificates in many states,32 or those in academia or policy roles. 
Those at the Bar account for only around 8% of the profession.  

As we found for the judiciary, obtaining current statistics about other demographics 
or identity indicators for the legal profession is hard to come by. There is a dearth of 
large-scale surveys about diversity in the profession except as to sex or practice of 
practitioner. Since 2014, law societies have at least collected data about the number 
of solicitors identifying as Aboriginal or Torres Strait Islander and by gender and age. 
The latest national data for Indigenous lawyers is dismal, with only 621 or 1.2% of 
the lawyers identifying as Indigenous where they represent around 3.3% of the 
Australian population (Law Society of NSW 2017a, ii). In Queensland, there are only 
five barristers in private practice identifying as Indigenous (Bar Association of 
Queensland 2017, p. 17). The Asian Australian Lawyers Association reported that in 
2015, 3.1% of law firm partners and 1.6% of barristers (and only seven SCs) are 
Asian-Australian compared to the population where 10% have an Asian background 
(Asian Australian Lawyers Association 2015).33 The Law Society of New South Wales 
(which represents the largest Australian jurisdiction) reports that about 25% of the 
solicitors were born overseas and of these 42% were born in an Asian country (Law 
Society of NSW 2017b, p. i). These patchy statistics indicate that the ethnic diversity 
and particularly seniority of the profession is lagging behind the multi-cultural 
population of the country. Given the lack of other contemporaneous data about 
diversity, we will now concentrate on what we know from the scholarship about 
women in the law and the barriers they face. 

5.1. Women in the legal profession 

By 1987, the numbers of women law students rapidly expanded to nearly half at 
several law schools, and around 17% of practising lawyers. Nevertheless, growth was 
very slow in the Australian legal profession until the late 1970s, with fewer than one 
in five law graduates being women (Mathews 1982, p. 636, Roach Anleu and Mack 
2017, p 1). Thornton (1996) describes the barriers experienced once women were 
officially let into the profession as working in a very chilly environment and where 
jobs were nearly impossible to come by and gendered attributions stunted careers.  

For more than 30 years, there have been more female law graduates than male in 
Australia.34 Australia can now boast parity of the sexes in the solicitors’ branch (Law 
Society of NSW 2017a). However, there remains an intractable disparity between 
men and women in rates of retention and seniority across the profession. In Australia, 
like other common law countries, the legal profession has always been segmented 
and stratified (Heinz and Laumann 1982). Women are in the lower ranks as they are 
more likely to be employed rather than employers. Different kinds of work are 
differentially evaluated and women lawyers tend to occupy the lower end sectors. 
Two early studies (Hetherton 1981, Dixon and Davies 1985) show that women 
lawyers have occupational profiles different from those of men, and recent statistics 
from professional bodies indicate that this persists. For instance, we continue to see 
gender stereotypes push women into areas of law thought best suited for them as 
they predominate family law and tend not to be in criminal advocacy (Law Society of 
NSW 2017a, p. i). 

                                                 
32 This is no longer true in Victoria and NSW under the Legal Profession Uniform Law Application Act 2014 
(NSW) and Legal Profession Uniform Law Application Act 2014 (Vic) since the end of 2015.  
33 The Asian Australian Lawyers Association reports that William Ah Ket was the first practising lawyer in 
Australia of Chinese background. He was the son of Chinese migrants admitted to practice in Victoria in 
1903 and quickly went to the Bar practising until his death in 1936 (Asian Australian Lawyers Association 
2017).  
34 In 1994 the Equality Before the Law report noted that there were 50% women law graduates (Australian 
Law Reform Commission 1994, para 2.24). In 2012, it was reported that 63% of law graduates in Australia 
were women, and tended to outperform male students academically (Guthrie 2012; see also Nelson 2015, 
Martin 2015). 



Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 

 

Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1370 

Women have for some time worked in the community sector and government in much 
larger proportional numbers than private practice. The Commonwealth Attorney-
General’s Department Annual Report 2015-16 reports that 67.1% of its employees 
are women.35 However, these have traditionally been more poorly paid and less 
prestigious roles.36 Women are also increasingly working in the exponentially 
expanding ‘corporate’ sector often as in-house counsel roles in companies (Law 
Society of NSW 2017a, p. 5). This may be by choice as these roles offer a better 
lifestyle in terms of fewer hours in the office and less of a homosocial atmosphere 
(Thornton and Bagust 2007). However, as in other areas of law, corporate practice 
may also be subject to structural and cognitive biases which create barriers to 
women’s careers, as Eli Wald’s (2010) study in the United States indicates. Women 
are still the minority on corporate boards or as senior corporate figures, which may 
set a less than receptive corporate culture for diversity in hiring and decision making. 
Still, if corporate lawyering becomes a female dominated sector – offering 
opportunities to break the glass ceiling for the many rather than the few – we may 
see more female judges with this career background. At present, our study found 
that those few recruited to the senior bench from the solicitor’s branch are typically 
drawn from the corporate large law firms now wielding unprecedented power in the 
profession.  

At the moment, most women working in the corporate sector are significantly more 
likely to be younger and more junior than the men. The most recent figures report 
growth of women in the solicitors’ branch in 2016, but women comprised the majority 
(60%) of solicitors admitted to practice for five years or less (Law Society of NSW 
2017a, p. 2). Despite decades of sex parity at the beginning of Australian legal 
careers, women are only around 17-18% of equity partners and less than 
approximately 25% of salaried partners in large law firms.37 We see a sharp drop-off 
in numbers of women in the solicitors’ branch from the age of 45, such that there are 
very few proportionally to men when we reach those in their 50s or 60s (Law Society 
of NSW 2017a, p ii). Women working in larger law firms are still reporting their 
experiences of bias and discrimination such as being subject to the ‘mommy track’ 
where they are conceived of as a less ‘committed’ worker and thereby less likely to 
receive prestigious and high billing work (Law Council of Australia 2014; see also 
Hagan 1990). For all of these reasons, women do not have pay equity in the solicitors’ 
branch. 

The picture at the Australian Bar for women is worse. Historically elite and still 
specialised, women have always been underrepresented in every respect at the Bar 
(Hunter and McKelvie 1998, Law Council of Australia 2009). They now occupy around 
20-30% of the total barristers but around 7% (in Queensland) to 11.6% (in 
Victoria)38 of the SC/QCs around the country. Statistics from the Australian Women 
Lawyers’ Gender Appearance Survey (2006) and the Law Council of Australia’s 
Beyond the Statistical Gap: 2009 Court Appearance Survey (2009) reflect this sexed 
difference in seniority where more junior women appear for significantly less time 

                                                 
35 There is no report on the number of women in legal roles or their SES seniority (Commonwealth 
Attorney-General’s Department 2016a).  
36 Nevertheless, our study found that both male and female judges occupied the most senior and visible 
government positions such as Solicitor-General or Crown Prosecutor. 
37 Equality in the Workplace Agency provides publicly searchable data on each of the reporting companies 
as required under the enabling Act. These approximate figures come from our searches of large law firms 
on the database.  
38 In NSW in 2018, there were 543 female barristers out of 23,750 (around 23%). There are 41 female 
SC/QC out of 376 SC/QCs at the NSW Bar (around 11%) [New South Wales Bar Association, n.d.]. In 
2017, there were 596 women of 2,056 barristers in Victoria (29%). There are 32 out of 276 QC/SCs 
(11.6%). Only 1.6% of all barristers were female barrister (whereas male senior barrister comprised 
11.9%) [Victorian Bar Council 2017]. In Queensland, McMurdo (2015, p. 3) reported that women represent 
19.7% of the private Bar in Queensland and 34.2% of the employed Bar, and 9.2% of SCs in 2015. There 
are currently 11 women out of 159 QC/SCs (7%). 
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and in less superior courts.39 The Commonwealth Attorney-General’s Department 
Legal Services Expenditure Report for 2015-16 indicated that women were briefed in 
only 28% of matters and for around 26% of the expenditure, and that this has been 
an ongoing trend for the last three years.40 This is perhaps a more encouraging report 
than from the NSW Bar, where on average in 2014, the reported ‘gross annual fees 
for men were $226,213 higher than that of women across the whole of the New South 
Wales Bar’ (New South Wales Equitable Briefing Working Group 2015, p. 7). This 
suggests a difficult environment at the Bar for women who are trapped in a cycle of 
receiving fewer and less well remunerated briefs which may account for a significant 
attrition before they reach seniority. These financial factors will also presumably 
disproportionately impact those with fewer social or familial supports or contacts 
within the profession such that the pool of senior barristers may be less diverse in 
other ways. 

Another Law Council of Australia (2014 p. 73) report indicates that there has been 
little change over recent years in the experience of female barristers of unconscious 
bias in receiving briefs, and even overt sex discrimination or harassment. It may 
manifest as open discrimination but is also often described as a product of ‘hegemonic 
masculinity’ (Hunter 2003b, p. 104) where the best advocate is assumed to have 
masculine qualities (such as a booming voice). Women are assumed to be unsuited 
to advocacy and prevailing gendered roles make the full-time requirements of the 
Bar inaccessible for women with family responsibilities (see, e.g., Sommerlad 2002, 
Rhode 2003). In these ways, a famously collegiate profession might foster a junior 
barrister or exclude them as is indicated in the dismal briefing results, and failure to 
reach SC/QC status, for women (see, e.g., Davies 1996, Bolton and Muzio 2007).  

Gender inequality within the legal profession continues across the Western world 
(e.g. Epstein 1981, Reichman and Sterling 2004, Thornton 2007). Yet, the contention 
of a ‘trickle-up’ effect is still pervasive as Malleson (2006) describes in England and 
Wales. There is major growth in the junior ranks of the solicitors’ profession and a 
slight growth of junior women in the barristers’ branch, but a seemingly unbreakable 
barrier to parity in seniority in both branches. The female judges we examine in our 
study are overwhelmingly those who have been long at the Bar suggesting they are 
the rare exception to have withstood or avoided the barriers of culture and its 
financial dangers. If judges are exclusively taken from the senior Bar (QCs/SCs or 
those long at the Bar), which Campbell and Lee (2013, p. 37) confirm has always 
been overwhelmingly the case, there is, and may remain, a very small pool of women 
to choose from.  

6. Consideration of our findings – Career Trajectories 

6.1. Queensland 

In Queensland, there were eight female and 19 male judges as at August 2017, 
representing 29.6% women on the bench. One of these women is the current Chief 
Justice, Catherine Holmes. All except the two solicitor-only appointments (a man and 
a woman), went straight to the Bar from legal qualification spending on average more 
than twenty years there, and taking silk.41 Thus, most of the women at the 
Queensland Supreme Court spent the majority of their careers at the Bar, taking 
                                                 
39 For instance, in the New South Wales Supreme Court only 9.9% of appearances before the Court of 
Appeal were by women, but 27.8% of appearances before a Master were by women. In the Federal Court 
only 5.8% of appearances by Senior Counsel were by women. The average length of hearing for men 
Senior Counsel was 119.7 hours, compared to 2.7 hours for women Senior Counsel. In the Federal Court 
the average length of hearing for male counsel appearing as Junior to Senior Counsel was 223.6 hours, 
whereas for women Junior Counsel in the same role it was 1.4 hours. 
40 In 2014-15, women received 1,131 hours and men 2,921 hours; women received around $15.65 million 
of $60.9 million (26%) [Commonwealth Attorney-General’s Department 2016b]. McMurdo (2015, p. 3) 
noted that this fluctuates in recent years as it was higher in 2012 than 2013. 
41 Some of the judges may have practised at the Bar working for government, while the majority worked 
for private clients. 
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between 13-15 years to take silk which is slightly less time than for the average man 
(around 17 years). While more women than men were appointed without taking silk, 
all had spent significantly more than the statutory minimum of five years in legal 
practice [Constitution of Queensland 2001 (Qld) s 59]. Only a couple of judges have 
pursued government lawyer careers before going to the Bar.42 Of the male justices, 
several had been President of the Bar Association.43 

In this Court too, it is relatively rare for a judge to have previously presided over a 
tribunal or sat on a lower court. Nevertheless, while the numbers are small, many 
more female judges have done so (five out of eight).44 For instance, Justice Roslyn 
Atkinson sat on the Social Security Appeals Tribunal and was a member and the 
President of the Anti-Discrimination Tribunal before her appointment to the Supreme 
Court. Justice Ann Lyons, worked as a solicitor, academic and a member of various 
tribunals and finally President of the Guardianship and Administration Tribunal for six 
years prior to her appointment to the Supreme Court. Despite their evident 
experience as decision-makers45 and administrators, both of these appointments 
were heavily critiqued as lacking in merit.  

6.2. New South Wales 

As of August 2017, there were 12 women and 44 men on the NSW Supreme Court 
(21.4% women). There were few barristers appointed without attaining silk and only 
one female QC (Justice Helen Wilson) appointed to the bench within a year of 
attaining silk. The typical background for male and female careers prior to 
appointment was a long uninterrupted time at the bar. There were four male judges46 
and two female judges (Justices Julie Ward and Monika Schmidt) who practised as 
solicitors upon appointment to the bench. Justice Ward was the first solicitor 
appointed to the NSW Supreme Court in 2008.47 Compared to the Queensland bench, 
there were many more male judges in NSW who had a substantial career in the 
solicitor’s branch before being called to the Bar48 and a number of judges with 
significant academic careers such as Justices John Basten and Mark Leeming. There 
were many more judges who had practised in government law (at the Bar and as 
solicitors) than in most other states.49  

Several female judges had a long career as a government solicitor before going to 
the Bar, such as Justice Megan Latham who worked as a Crown Prosecutor and the 
first female Crown Advocate in 1996 before being appointed to the District Court in 
1998 and then the Supreme Court in 2005. Justice Natalie Adams, who was appointed 
                                                 
42 These are Justice James Henry, President Walter Sofronoff and Chief Justice Catherine Holmes. 
43 These include Justices Fraser, Daubney, Martin and Gotterson. The only female justice to serve in such 
a role, as Vice President of the Bar Association, is Justice Susan Brown. 
44 Justice Helen Bowskill was a District Court judge for three years prior to her appointment on the Supreme 
Court; Justice Jean Dalton was a Member of the Land Court and the ATSI Land Tribunal and President of 
the Anti-Discrimination Tribunal for three years prior to her appointment on the Supreme Court; and 
Justice Debra Mullins was a part time member of the Queensland Building Tribunal. Justices Roslyn 
Atkinson and Ann Lyons are described in the text. There are male judges who have similar profiles: Justice 
David Boddice was a member of the Anti-Discrimination Tribunal for three years and the Chair of the 
Nursing Tribunal for two years before appointment to the Supreme Court; President Walter Sofronoff was 
the President of the Anti-Discrimination Tribunal for four years before becoming Solicitor General for nine 
years until his appointment as President of the Court of Appeal. Justice David Thomas was drawn from 
large law firm practice and appointed as a Supreme Court judge to preside over the Queensland Civil and 
Administrative Tribunal. After four years in this role he was appointed to the Australian Appeal Tribunal. 
Thus, his skills appear to be recognised as an administrator for the Tribunal sector in particular. 
45 Upon Justice Lyons’ swearing in, the then Chief Justice of the Supreme Court, Paul de Jersey, commented 
on such expertise (De Jersey 2006).  
46 Justices Price, Black, Barrett and Ball. 
47 Her Honour’s appointment does not appear to have been greeted with public concern. She had over 25 
years’ experience as a solicitor and was the youngest ever partner of Mallesons.  
48 Sixteen males and four women with over four and up to sixteen years in practice as a solicitor. 
49 For instance, Justices Adams, Hulme, Button, and Payne. Lee and Campbell’s study also found that there 
were many involved in academia but only a small handful across the country in 2011 who had been 
principally in this occupation. They list both retired Justices Paul Finn and Julie Dodds-Streeton (who 
nevertheless was at the Bar prior to appointment).  
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in 2016 to the Supreme Court, followed a similar career in 2000s, and Justice Helen 
Wilson worked as a solicitor at the Director of Public Prosecutions for seven years and 
then as a Crown prosecutor for 15 years. While this career trajectory can be observed 
as a proportion of female judges than male judges, there were numerically more 
male judges with such careers on the current bench.  

What is most distinctive in NSW as compared to other state courts we considered 
was the frequency of those having occupied other decision-making appointments 
prior to sitting on the Supreme Court, although most were judges of the District Court 
rather than sitting on a more inferior decision making body such as a tribunal or as 
a Magistrate.50 This career path was not particularly common for the sitting female 
judges; the three who held other decision making positions prior to appointment to 
the Supreme Court were on the Industrial Relations Commission or District Court.51  

6.3. Victoria 

In Victoria as at August 2017, there were 11 female and 34 male judges on the 
Supreme Court (24.4% female). The current Chief Justice is a woman and was 
appointed from the solicitor’s branch, Chief Justice Anne Ferguson.52 She had been 
practising for around 25 years, five years as a partner, before being appointed to the 
Supreme Court. Chief Justice Ferguson was the first woman solicitor, of only three 
female solicitors (all currently sitting), ever to be appointed to the Supreme Court. 
The typical career for both men and women in this jurisdiction is, as usual, working 
almost entirely at the private bar prior to elevation to the bench. As in most states, 
there are similar numbers of male and female judges appointed from the solicitor’s 
branch, but in percentage terms, there is a higher proportion of female judges from 
this branch (4.5% of men compared to 25% of women appointed from solicitor’s 
branch).53 

Similar to NSW there are a number of judges with academic careers including Justices 
Mark Weinberg and Joseph Santamaria. Justice Pamela Tate also had a career 
teaching philosophy before coming to the bar; forging a very successful barristerial 
career before being appointed as Solicitor-General.54 Justice Karin Emerton initially 
pursued an academic career, obtaining a PhD from the Sorbonne.55 While, there are 
relatively few careers spent in government law on the Victorian Supreme Court, a 
couple of judges practised in community legal centres which we did not see in the 
judicial profiles in other states and Federal Court.56 As in Queensland, relatively few 
judges have held other decision-making positions before their appointment to the 
Supreme Court.57 

                                                 
50 Eight judges had previously served in other decision-making capacities: Justices McClellan, Emmett, 
Johnson, Price, Rein, Hulme, Garling and Wright. Only Justices Price and Wright had served as tribunal 
members and/or as a Magistrate. 
51 Justices Beazley, Schmidt and Wilson. 
52 Chief Justice Ferguson was preceded by another woman, Chief Justice Marilyn Warren. Chief Justice 
Ferguson spent a few years at the Victorian Supreme Court and Court of Appeal prior to being appointed 
as the Chief. 
53 There are currently two male judges from the solicitors’ branch (Justices Kyrou and Croft) and three 
female judges from the solicitors’ branch (Chief Justice Ferguson, Justices Cameron and Zammit). 
54 Justice Tate was appointed directly to the Court of Appeal in 2010. Hers is a similar career path to the 
President of the Court of Appeal in Queensland (Walter Sofronoff P) and Justice Stephen McLeish of 
Victoria, both serving as Solicitor-Generals before the bench.  
55 Sourced from https://en.wikipedia.org/wiki/Karin_Emerton 
56 Justice Kevin Bell’s career before the bench was in the community legal sector and Justice Peter Vickery 
spent some of his early career in this sector. It is noted that Justice Bell of the High Court worked at 
Redfern Legal Centre in NSW before going to the private Bar. 
57 Five exceptions include: Justice Mark Weinberg who was a Federal Court judge for ten years; Justice 
Betty King (recently retired from the Supreme Court) who was a crown prosecutor then a County Court 
judge for five years; Justice Anthony Cavanough who was a part-time hearing Commissioner for the 
Human Rights and Equal Opportunity Commission for three years; and Justice Maree Kennedy who served 
on the County Court. 

https://en.wikipedia.org/wiki/Karin_Emerton
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6.4. Federal Court 

As at August 2017, there were 11 women and 38 men on the Federal Court (22.4% 
women). The typical career again seems to be spent almost entirely at the private 
Bar prior to appointment to the Court. As in the state courts considered, there are 
even but proportionally higher (27% compared to 7.8%) numbers of female to male 
judges appointed from the solicitor’s branch.58 There are two female judges who, 
while at the Bar for significant periods prior to their elevation to the bench 
(respectively, 15 and 20 years), had not taken silk at time of their appointment.59 
Justices Susan Kenny and Annabelle Bennett were appointed to the bench very 
shortly after being made QCs. 

There were a number of judges with careers in academia60 and several whose careers 
were spent in the government sector.61 Justice Berna Collier had a rather unique 
career in private practice (apart from her long career as a senior academic) working 
in corporate law and then as the Director of the Australian Prudential Regulation 
Authority and a Commissioner for the Australian Securities and Investments 
Commission. A large percentage of Federal Court judges (around 18%) had served 
in other decision-making roles prior to their appointment to the Federal Court, 
particularly on a state Supreme Court.62 

6.5. Key findings considered  

In 2013, Campbell and Lee (2013) noted that when their consideration was narrowed 
to the Court of Appeal in the larger states of Australia, 87% of judges had been silks 
at the Bar and there was just one former solicitor. On most Supreme Courts, men 
were more likely to have been at the private Bar for the majority if not the entirely 
of their career prior to their elevation. While the numbers are small, a significant 
number of women had similar careers having spent most or all of their career at the 
Bar ultimately appointed as SC/QC. Justice Edelman, now on the High Court, is the 
only male judge not having been appointed to SC/QC. In contrast, a handful of female 
barristers had not taken silk before being appointed to the bench or were appointed 
in the same year as taking silk, but all had been in practice for many years. Given 
the discussion in Part 5, this is a significant finding as there is such a small group of 
lawyers in this category.  

Yet for those women who did not quite fit this benchmark male career we have traced, 
there was sometimes public concern raised, and we could not find examples of 
concerns raised about similar male careers. For instance, Justice Atkinson’s 
appointment caused negative comment from high places in the profession (Hamilton 
1999, Hunter 2004). The Queensland Bar Association objected to her appointment, 
implying that seeking to achieve a ‘so-called representative judiciary’ and appointing 
on ‘merit’ were inherently inconsistent (cited by Hamilton 1999, p. 10). Yet, she 
                                                 
58 There were three male judges appointed from the solicitors’ branch (Justices Greenwood, Murphy, 
Thomas) and three female judges from this branch (Justices Collier, Farrell and Markovic). There are 
similarly high numbers of Federal Court judges, mostly male (13 of 15), that had significant (over four 
years) early careers in the solicitors’ branch before moving to the Bar: Justices Siopis, Richards, 
McKerracher, Rares, Foster, Barker, Lee, Griffiths, Yates, Nicholas, Burley, Murphy, White, Jagot and 
Charlesworth. 
59 Justices Jayne Jagot and Natalie Charlesworth. 
60 Five male judges (Justices Tracey, Barker, Griffiths, Kerr, Murphy) and one female judge (Justice Collier) 
had a significant career (three or more years) in academia before their appointment. 
61 Justices Robertson, Wigney, Ross, Kerr and Bromwich. 
62 These judges include: The now Chief Justice Allsop (formerly on the Federal Court and then President 
of the NSW Supreme Court); Justices Dowsett, Kenny, Davies and Besanko who moved from the Supreme 
Court to the Federal Court; Justice Barker who moved from the Supreme Court to the Administrative 
Appeals Tribunal in Western Australia and then to the Federal Court; Justice Ross who moved from the 
Supreme Court to the Victorian Civil and Administrative Appeals Tribunal and then to the Federal Court 
and who is now the President Fair Work Tribunal; Justice Pagone who moved from the Supreme Court to 
the Federal Court and then served as the Administrative Appeals Tribunal President; Justice Rangiah who 
served as member of the Queensland Anti-Discrimination Tribunal and Civil and Administrative Tribunal; 
Justice Mansfield who served as the President of Australian Competition Tribunal and member of AAT.  
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brought, like most judicial officers, exemplary academic credentials, 11 years at the 
Bar and having presided over a tribunal. Barbara Hamilton (1999, p 12) observes of 
these critics, that merit to which they refer is defined, almost comically, within the 
most traditionally conservative terms as ‘of an experienced advocate of senior rank’. 
This was applied to Justice Atkinson by the then Bar Association President Bob 
Gotterson (now a Supreme Court judge) in the following terms: she has 
‘demonstrated her ability in her relatively short career as a lawyer, but not for the 
time and at the level necessary to demonstrate a capacity to perform the function as 
justice of the Supreme Court’ (cited by Hamilton 1999, p 12). When we consider 
other currently sitting judges on the Queensland Supreme Court it is true that that 
female judges have less time as barrister on average. However, this does not 
necessarily equate to lack of merit. There are other career experiences that help to 
develop judicial qualities as discussed below. When only 7% of the QCs/SCs are 
female in Queensland, representing less than 1% of the legal profession, the 
evaluative criteria can only be satisfied by a very small pool of people indeed. As 
described above, this is unlikely to change dramatically in the near future across 
Australia as major impediments to women’s longevity and success at the Bar persist. 
As a matter of substantive equality then, with so few women available now and for 
the foreseeable future, this narrow criterion of ‘merit’ seems suspect.  

While the profiles we considered indicate that there is no strongly gendered career 
trajectory coming through the solicitors’ branch, there has often been a perception 
of women appointed to high judicial office being ‘queue jumpers’ (Hunter 2003a) – 
because they have not spent enough time at the Bar. We also observed the 
appointment of solicitors to the judiciary in low but relatively equal numbers for men 
and women. Yet, given that women on the apex courts are stuck at around 25% of 
judges, a couple of appointments from the solicitors’ branch for women is 
proportionally greater and thereby more noticeable. However, we also found that 
those selected from this branch tend to have been in legal practice for decades. Thus 
criticism of appointments from this branch indicates that solicitors’ experience and 
training counts for less. The traditional evaluative reason provided is that barristers 
bring with them experience in trial conditions. However, many have argued that 
advocacy skills may not assist a judge and there is no reason why a solicitor cannot 
show such experience as a litigator (Resnick 1988, Commonwealth Attorney-
General’s Department 1994). Indeed, appointments to the Court of Appeal require 
other skills that do not relate to trial advocacy. The current judges we considered 
had almost all come from a litigation background. For instance, the recent 
appointment of Chief Justice Ferguson appears to have been well received by the 
media and the profession with many reports commenting on her more than 30 years’ 
experience in litigation (e.g. Walsh 2017).  

Still, it is noticeable that when statements are made about appointments from the 
‘other’ branch, there are more emphatic attempts to justify the merits of the 
appointment. This is often the case concerning female appointments, but similar 
explanatory statements have been deemed necessary upon the appointment of some 
male solicitors. In one case, the appointment of another outsider – an academic 
Marcia Neave – to the Victorian Supreme Court was criticised (Bolt 2006, Thornton 
2007, p. 393, Hunter 2013, pp. 400-401). This may indicate a general tendency to 
discount candidates without advocacy or practice experience, and there are relatively 
few judges on the courts we considered who had academic careers or who had not 
otherwise been at the Bar for a significant period. There were also very few sitting 
judges with a substantial part of their legal career in less prestigious branches of the 
profession, such as community legal centres. There were many more government 
lawyers, but typically they occupied very visible and senior positions. No judge who 
was previously a solicitor spent their entire pre-judicial career in a small law firm. For 
both barrister and solicitor sectors, we could see no distinct patterns of sex 
difference.  
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7. Conclusion – an argument for more data and for opening the judicial pool 
of candidates 

Ten years after the criticised appointment of Justice Atkinson in Queensland, Justice 
Lyons’ appointment in 2006 to the Queensland Supreme Court, was similarly 
criticised, this time by the then Vice President of the Bar Association (O’Donnell 2008, 
p. 118). The local newspaper reported: ‘There is uproar in legal circles (…) Justice 
Lyons’ qualifications are perceived as unsatisfactory and her appointment is seen as 
gender-based discrimination’ (cited by O’Donnell 2008, p. 118). The appointment 
was again characterised as failing to choose the ‘best person’ because it was 
motivated by a desire to achieve diversity. Such a characterisation was seemingly 
made because it was an appointment of someone from an ‘inferior’ decision-making 
body, without seniority at the Bar. Sommerlad (2013b, p. 361) notes that there is a 
perception of separation between the tribunal and lower level judiciary and more 
senior office in England and Wales. Given the evidence that many talented female 
lawyers are recruited into the tribunal sector, our study of senior court appointments 
might indicate that many may experience what Hunter has described in England and 
Wales as ‘sticky floors’ when it comes to promotion through the judiciary (Hunter 
2015, p. 93).  

Nevertheless, as described above, there is an increasing body of academic 
scholarship, and even judicial acceptance, that non-adversarial skills may also be 
useful for a judge. The tribunal worker, with different experiences such as dealing 
with non-represented parties, flexible rules of evidence, and especially for those who 
are presiding, managerial experience, seem ideal. Many years ago, Solomon (1995) 
argued that professionals such as solicitors, academics and government lawyers 
possess useful skills for judicial work that have been historically undervalued. 
Elizabeth Handsley and Andrew Lynch (2015, p. 213) point to the increasing 
acceptance that skills other than advocacy are needed for most judicial positions, 
even those at the apex of our courts, such as ‘certain interpersonal skills and a 
temperament and capacity for professional cooperation’. Having worked in another 
decision-making capacity would seem to be a relevant indicator of merit for a judge. 
However, our analysis shows that selection of Supreme and Federal Court judges 
from the ranks of sitting members or officers in other courts and tribunals is a 
relatively rare career trajectory in Australia.  

It is also uncommon that an appointment from a career other than the Bar is publicly 
proposed in conjunction with an explicit acknowledgment of the need to look 
elsewhere to assist development of a diverse judiciary or even to draw on additional 
talents than offered by someone with a career at the Bar. Former Attorney General, 
Nicola Roxon (2012), provides a rare example, speaking about the appointment of 
Justice Kathleen Farrell, a solicitor: 

In the history of the Federal Court, the appointment of a solicitor is a rare event. I 
have made no secret of my view that improving professional, cultural and gender 
diversity of courts across the country can only strengthen and deepen the role, and 
the respect in which he court is held. Of course, these appointments must also be of 
the highest professional and legal caliber, and your appointment, easily, meets all of 
those standards. 

Indeed, there are some ‘worrying signs’ (McColl 2014, p. 10) of backwards progress 
at times as the falling proportional numbers of women judges in some courts indicate. 
During a 2013 Federal Government election campaign debate, Senator George 
Brandis (later Attorney-General) stated that ‘all judicial appointments under the 
Coalition will be based on meritocratic principles’ (Priest 2013). This signalled a return 
to the more traditional approach to judicial selection, abandoning a process of 
advertising and nomination adopted in 2008 for Federal Courts. A report by the 
Judicial Conference of Australia (2015) indicates that selection protocols often change 
with a change in government at a federal and state level. This might impact upon 
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judicial diversity. Our snapshot provided few indicators of this, but the effects might 
take time to be observable except in rare occasions.63  

Our study indicates that there is more to do to make the judiciary truly diverse. There 
is not gender parity while those male and female judges we studied have similar 
career backgrounds. We simply do not know much more about them, or the other 
candidates not promoted to the bench. It may be that the intersection of identities 
such as being female and non-white poses a range of additional barriers that have 
been undocumented. In a country where nearly half the population was either born 
overseas or has a parent who was born overseas (Australian Bureau of Statistics 
2016), it is worth knowing how representative the judiciary is of the community. 
Thus, we argue that keeping an eye on the make-up of the legal profession and the 
judiciary is important. Collecting data about diversity along a range of indicators will 
assist us to know where we are and what might need to be done. Exactly what 
questions about their background or personal identity need to be asked, and how 
public this information would be, is a topic for discussion at another point.  

References 

Ashley, L., and Empson, L., 2016. Explaining Social Exclusion and the “War for 
Talent” in the UK’s Elite Professional Service Firms. In: S. Headworth et al., 
eds., Diversity in Practice: Race, Gender, and Class in Legal and Professional 
Careers. Cambridge University Press, 114–138.  

Asian Australian Lawyers Association, 2015. Cultural Diversity Report [online]. 
Melbourne: Asian Australian Lawyers Association. Available from: 
http://www.aala.org.au/cultural-diversity-report-2015 [Accessed 5 September 
2018]. 

Asian Australian Lawyers Association, 2017. William Ah Ket Scholarship [online]. 
Available from: http://www.aala.org.au/page-18108 [Accessed 5 September 
2018]. 

Atkinson, R., 2017. Justice of the High Court of Australia – Justice Mary Gaudron 
[online]. Speech to the Selden Society. Brisbane, 24 August. Available from: 
https://legalheritage.sclqld.org.au/lecture-three%E2%80%94justice-mary-
gaudron [Accessed 5 September 2018]. 

Australian Bureau of Statistics, 2016. 2016 Census Quickstats [online]. Available 
from: 
http://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2
016/quickstat/036 [Accessed 5 September 2018]. 

Australian Bureau of Statistics, 2017. Schools Australia (4221.0) [online]. Available 
from: http://www.abs.gov.au/ausstats/abs@.nsf/mf/4221.0 [Accessed 5 
September 2018]. 

Australian Law Reform Commission, 1994. Equality Before the Law (ALRC Report 
No 69) [online]. Available from: https://www.alrc.gov.au/inquiries/equality-
law [Accessed 5 September 2018]. 

Australian Women Lawyers, 2006. Gender Appearance Survey Information. 
Melbourne: Australian Women Lawyers.  

                                                 
63 As described above, appointments by government of a number of female judges in Victoria and 
Queensland a few decades ago immediately addressed what was seen as unacceptably low numbers. It 
might also be that there is little effect in processes calling for self-nomination because, as Hunter (2015, 
p. 98) points out, the neo-liberal focus on individual choice to apply does not address ‘systemic structural 
and cultural barriers’ which occur at the level of legal practice and in selecting judges. Indeed, it might be 
that where there have been many gains particularly in appointment women to the bench, there may be a 
perception that the work has been done (Kanter 1983, Hunter 2005).  

http://www.aala.org.au/cultural-diversity-report-2015
http://www.aala.org.au/page-18108
https://legalheritage.sclqld.org.au/lecture-three%E2%80%94justice-mary-gaudron
https://legalheritage.sclqld.org.au/lecture-three%E2%80%94justice-mary-gaudron
http://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/036
http://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/quickstat/036
http://www.abs.gov.au/ausstats/abs@.nsf/mf/4221.0
https://www.alrc.gov.au/inquiries/equality-law
https://www.alrc.gov.au/inquiries/equality-law


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 

 

Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1378 

Bar Association of Queensland, 2017. 113th Annual Report [online]. 22 November. 
Available from 
https://www.qldbar.asn.au/baq/v1/viewDocument?documentId=436 
[Accessed 5 September 2018]. 

Barwick, G., 1977. The State of the Australian Judicature. Australian Law Journal, 
51, 480.  

Blackman, A., and Williams, G., 2016. Social Media and the Judiciary: A Challenge 
to Judicial Independence? In: R. Ananian-Welsh and J. Crowe, eds., Judicial 
Independence in Australia: Contemporary Challenges, Future Directions. 
Sydney: Federation Press.  

Blackwell, M.C., 2012. Old Boys’ Networks, Family Connections and the English 
Legal Profession. Public Law, 3, 426–444.  

Bolton, S., and Muzio, D., 2007. Can’t Live with ‘Em; Can’t Live Without ‘Em: 
Gendered Segmentation in the Legal Profession. Sociology, 41 (1), 47–64.  

Bourdieu, P., 1977. Outline of a Theory of Practice. Trans.: R. Nice. Cambridge 
University Press.  

Campbell, E., and Lee, H.P., 2013. The Australian Judiciary. Cambridge University 
Press. 

Commonwealth Attorney-General’s Department, 1994. Judicial Appointments: 
Procedures and Criteria. Barton, ACT: Commonwealth Attorney-General’s 
Department. Government of Australia. 

Commonwealth Attorney-General’s Department, 2016a. Management and Human 
Resources. In: Annual Report 2015-16 [online]. Available from: 
https://www.ag.gov.au/Publications/AnnualReports/15-16/Pages/Part3-
Management-and-accountability/management-and-human-resources.aspx 
[Accessed 5 September 2018]. 

Commonwealth Attorney-General’s Department, 2016b. Legal Services Expenditure 
Report 2015-16 [online]. Available from: 
https://www.ag.gov.au/Publications/Documents/Commonwealth%20Legal%2
0Services%20Expenditure/Legal-Services-Expenditure-Report-2015-16.pdf 
[Accessed 5 September 2018]. 

Cooney, S., 1993. Gender and Judicial Selection: Should There be More Women on 
the Courts? Melbourne University Law Review [online], 19 (1), 20–44. 
Available from: https://www.austlii.edu.au/cgi-
bin/viewdoc/au/journals/MelbULawRw/1993/2.html [Accessed 5 September 
2018]. 

Coontz, P., 2000. Gender and Judicial Decisions: Do Female Judges Decide Cases 
Differently than Male Judges? Gender Issues [online], 18 (4), 59-73. Available 
from: https://doi.org/10.1007/s12147-001-0024-7 [Accessed 5 September 
2018]. 

Davies, C., 1996. The Sociology of Professions and the Profession of Gender. 
Sociology, 30 (4), 661–678. 

De Jersey, P., 2006. Speech for the Swearing in of the Hon Justice Ann Lyons as a 
Judge of the Supreme Court, Trial Division [online]. Brisbane, 10 July. 
Available from: http://archive.sclqld.org.au/judgepub/2006/dj100706b.pdf 
[Accessed 5 September 2018]. 

Department of Justice, 2018. Judicial careers and statutory appointments [online]. 
Department of Justice, New South Wales Government. Available from: 
http://www.justice.nsw.gov.au/Pages/careers/Judicialcareers-
statutoryappointments.aspx [Accessed 5 September 2018]. 

https://www.qldbar.asn.au/baq/v1/viewDocument?documentId=436
https://www.ag.gov.au/Publications/AnnualReports/15-16/Pages/Part3-Management-and-accountability/management-and-human-resources.aspx
https://www.ag.gov.au/Publications/AnnualReports/15-16/Pages/Part3-Management-and-accountability/management-and-human-resources.aspx
https://www.ag.gov.au/Publications/Documents/Commonwealth%20Legal%20Services%20Expenditure/Legal-Services-Expenditure-Report-2015-16.pdf
https://www.ag.gov.au/Publications/Documents/Commonwealth%20Legal%20Services%20Expenditure/Legal-Services-Expenditure-Report-2015-16.pdf
https://www.austlii.edu.au/cgi-bin/viewdoc/au/journals/MelbULawRw/1993/2.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/journals/MelbULawRw/1993/2.html
https://doi.org/10.1007/s12147-001-0024-7
http://archive.sclqld.org.au/judgepub/2006/dj100706b.pdf
http://www.justice.nsw.gov.au/Pages/careers/Judicialcareers-statutoryappointments.aspx
http://www.justice.nsw.gov.au/Pages/careers/Judicialcareers-statutoryappointments.aspx


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 
 

 
Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1379 

Devonshire, P., 2014. Indigenous Students at Law School: Comparative 
Perspectives. Adelaide Law Review [online], 35 (2), 309–330. Available from: 
https://www.adelaide.edu.au/press/journals/law-review/issues/35-2/ch5-alr-
35-2-devonshire.pdf [Accessed 5 September 2018]. 

Dixon, M., and Davies, M., 1985. Career Patterns in the Legal Profession and Career 
Expectations of Male and Female Law Students in W.A.: A Comparative Study. 
Nedlands: University of Western Australia Law School.  

Douglas, H., and Bartlett, F., 2016. Practice and Persuasion: Women, Feminism and 
Judicial Diversity. In: R. Ananian-Welsh and J. Crowe, eds., Judicial 
independence in Australia: contemporary challenges, future 
directions. Sydney: Federation Press, 76-88. 

Douglas, H., et al., 2015. Introduction: Righting Australian Law. In: H. Douglas et 
al., eds., Australian Feminist Judgments: Righting and Rewriting Law. Oxford: 
Hart.  

Douglas, H., 2001. The Participation of Indigenous Australians in Legal Education 
1991–2000. University of New South Wales Law Journal, 24 (2), 485–513. 

Epstein, C.F., 1981. Women in Law. New York: Basic Books.  

Family Court of Australia, 2018. Judges of the Family Court [online]. Available 
from: 
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/judges-
senior-staff/judges/ [Accessed 5 September 2018]. 

Federal Circuit Court of Australia, 2018. Judges of the Federal Circuit Court [online]. 
Available from: 
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/about/judges
-senior-staff/judges [Accessed 5 September 2018]. 

Feenan, D., 2008. Women Judges: Gendering Judging, Justifying Diversity. Journal 
of Law and Society, 35 (4), 490–519. 

Flood, J., 2013. What Do Lawyers Do? An Ethnography of a Corporate Law Firm. 2nd 
ed. New Orleans, LA: Quid Pro Books. 

Gaudron, M., 1997. Australian Women Lawyers [online]. Speech to the Launch of 
Australian Women Lawyers. Melbourne: Grand Hyatt Hotel, 19 September. 
Available from 
http://www.hcourt.gov.au/assets/publications/speeches/former-
justices/gaudronj/gaudronj_wlasp.htm [Accessed 5 September 2018]. 

Gibbs, H., 1987. The Appointment of Judges. Australian Law Journal, 61, 7–11.  

Goldsmith, A.J., 2000. A Profile of the Federal Judiciary. In: B. Opeskin and F. 
Wheeler, eds., The Australian Federal Judicial System. Melbourne University 
Press. 

Goldthorpe, J., 2000. Rent, Class Conflict and Class Structure: A Commentary on 
Sørensen. The American Journal of Sociology [online], 105 (6), 1572–1582. 
Available from: https://doi.org/10.1086/210465 [Accessed 5 September 
2018]. 

Graycar, R., and Morgan, J., 2002. The Hidden Gender of Law. 2nd ed. Annandale, 
VA: Federation Press. 

Graycar, R., 2008. Gender, Race, Bias and Perspective: OR, How Otherness Colours 
your Judgment. International Journal of the Legal Profession, 15 (1-2), 74–86. 

Guthrie, B., 2012. Australian Graduate Survey 2012 [online]. Melbourne: Graduate 
Careers Australia. Available from: http://www.graduatecareers.com.au/wp-

https://www.adelaide.edu.au/press/journals/law-review/issues/35-2/ch5-alr-35-2-devonshire.pdf
https://www.adelaide.edu.au/press/journals/law-review/issues/35-2/ch5-alr-35-2-devonshire.pdf
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/judges-senior-staff/judges/
http://www.familycourt.gov.au/wps/wcm/connect/fcoaweb/about/judges-senior-staff/judges/
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/about/judges-senior-staff/judges
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/about/judges-senior-staff/judges
http://www.hcourt.gov.au/assets/publications/speeches/former-justices/gaudronj/gaudronj_wlasp.htm
http://www.hcourt.gov.au/assets/publications/speeches/former-justices/gaudronj/gaudronj_wlasp.htm
https://doi.org/10.1086/210465
http://www.graduatecareers.com.au/wp-content/uploads/2013/08/Australian%20Graduate%20Survey%202012.pdf


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 

 

Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1380 

content/uploads/2013/08/Australian%20Graduate%20Survey%202012.pdf 
[Accessed 5 September 2018]. 

Hagan, J., 1990. The Gender Stratification of Income Inequality among Lawyers, 
Social Forces, 68 (3), 835–855. 

Hale, B., 2005. Making a Difference? Why We Need a More Diverse Judiciary. 
Northern Ireland Legal Quarterly, 56 (3), 281–292. 

Hamilton, B., 1999. Criteria for Judicial Appointment and “Merit”. QUT Law Journal 
[online], 15, 10-22. Available from: 
https://lr.law.qut.edu.au/article/download/471/457/ [Accessed 5 September 
2018]. 

Handsley, E., and Lynch, A., 2015. Facing up to Diversity? Transparency and the 
Reform of Commonwealth Judicial Appointments 2008-13. Sydney Law Review 
[online], vol. 37, 187–215. Available from: 
https://ssrn.com/abstract=2640358 [Accessed 5 September 2018]. 

Heinz, J.P., and Laumann, E.O., 1982. Chicago Lawyers: The Social Structure of the 
Bar. New York / Chicago, IL: Russell Sage and American Bar Association. 

Hetherton, M., 1981. Victoria's Lawyers. Melbourne: Victoria Law Foundation.  

Hunter, R., and McKelvie, H., 1998. Equality of Opportunity for Women at the 
Victorian Bar – A Report to the Victorian Bar Council. Melbourne: Victorian Bar 
Council.  

Hunter, R., 2003a. Women in the World’s Legal Professions: An Australian Profile. 
In: U. Schultz and G. Shaw, eds., Women in the World’s Legal Professions. 
Oxford: Hart, 87–101. 

Hunter, R., 2003b. Women Barristers and Gender Difference’ In: U. Schultz and G. 
Shaw, eds., Women in the World’s Legal Professions. Oxford: Hart, 103–120. 

Hunter, R., 2004. Fear and Loathing in the Sunshine State. Australian Feminist 
Studies, 19 (44), 145–157.  

Hunter, R., 2005. Discrimination against Women Barristers: Evidence from a Study 
of Court Appearances and Briefing Practices. International Legal Profession 
[online], 12 (1), 3–49. Available from: 
https://doi.org/10.1080/09695950500081333 [Accessed 5 September 2018]. 

Hunter, R., 2008. Can Feminist Judges Make a Difference? International Journal of 
the Legal Profession [online], 15 (1-2), 7–36. Available from: 
https://doi.org/10.1080/09695950802439759 [Accessed 5 September 2018]. 

Hunter, R., 2013. Justice Marcia Neave: A Case Study of a Feminist Judge. In: U. 
Schultz and G. Shaw, eds., Gender and Judging. Oxford: Hart, 399–418.  

Hunter, R., 2015. Judicial Diversity and the ‘New’ Judge. In: H. Sommerlad et al., 
eds., The Futures of Legal Education and the Legal Profession. Oxford: Hart, 
79-96. 

Hunter, R., Roach Anleu, S. and Mack, K., 2016. Judging in Lower Courts: 
Conventional, Procedural, Therapeutic and Feminist Approaches. International 
Journal of Law in Context [online], 12 (3), 337–360. Available from: 
https://doi.org/10.1017/S1744552316000240 [Accessed 5 September 2018]. 

Jenkins, A., 2002. Pierre Bourdieu. London: Routledge.  

Josev, T., 2017. Judicial Biography in Australia: Current Obstacles and 
Opportunities. UNSW Law Journal, 40 (2), 842–861. 

Judicial College of Victoria, 2008. Framework of Judicial Abilities and Qualities for 
Victorian Judicial Officers [online]. September. Melbourne: Judicial College of 

http://www.graduatecareers.com.au/wp-content/uploads/2013/08/Australian%20Graduate%20Survey%202012.pdf
https://ssrn.com/abstract=2640358
https://doi.org/10.1080/09695950500081333
https://doi.org/10.1080/09695950802439759
https://doi.org/10.1017/S1744552316000240


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 
 

 
Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1381 

Victoria. Available from: 
http://www.judicialcollege.vic.edu.au/sites/default/files/2009JCVFramework-
JCVsite.pdf [Accessed 5 September 2018]. 

Judicial Conference of Australia, 2015. Judicial Appointments. A Comparative Study 
[online].1st ed. April, updated December. University of Sydney: Judicial 
Conference of Australia. Available from: http://www.jca.asn.au/wp-
content/uploads/2013/10/P17_02_47-RESEARCH-PAPER-updated-Dec-
2015.pdf [Accessed 5 September 2018]. 

Kanter, R., 1983. Men and Women of the Corporation. 2nd ed. New York: Basic 
Books.  

Kenney, S.J., 2008. Thinking about Gender and Judging. International Journal of 
the Legal Profession [online], 15 (1-2), 87–110. Available from: 
https://doi.org/10.1080/09695950802461837 [Accessed 5 September 2018]. 

Lamb, A., Littrich, J., and Murray, K., 2015. Lawyers in Australia. 3rd ed. Sydney: 
Federation Press. 

Law Council of Australia, 2009. Court Appearance Survey: Beyond the Statistical 
Gap [online]. December. Canberra: Law Council of Australia. Available from: 
https://www.lawcouncil.asn.au/docs/9a1ec6bd-232e-e711-80d2-
005056be66b1/Beyond%20the%20statistic%20gap.pdf [Accessed 5 
September 2018]. 

Law Council of Australia, 2014. National Attrition and Re-engagement Study (NARS) 
Report. Prepared by Urbis Pty. Canberra: Law Council of Australia. Available 
from: https://www.lawcouncil.asn.au/docs/a8bae9a1-9830-e711-80d2-
005056be66b1/NARS%20Report.pdf [Accessed 5 September 2018]. 

Law Institute of Victoria and Victorian Bar Council, n.d. Indigenous Equal 
Opportunity Briefing Policy [online]. Available from: 
https://www.vicbar.com.au/sites/default/files/Documents/BRIEFING%20POLI
CY.pdf [Accessed 5 September 2018]. 

Law Society of New South Wales, 2017a. National Profile of Solicitors 2016: Report 
[online]. 24 August. Prepared by Urbis Pty. Sydney: Law Society of New South 
Wales. Available from: 
https://www.lawsociety.com.au/sites/default/files/2018-
04/NATIONAL%20PROFILE%20OF%20SOLICITORS%202016.compressed.pdf 
[Accessed 5 September 2018]. 

Law Society of New South Wales, 2017b. NSW Profile of Solicitors 2016: Final 
Report [online]. 19 July. Prepared by Urbis Pty. Sydney: Law Society of New 
South Wales. Available from: 
https://www.lawsociety.com.au/sites/default/files/2018-
04/NSW%20PROFILE%20OF%20SOLICITORS%202016%20FINAL%20REPORT
.pdf [Accessed 5 September 2018]. 

Legal Services Board, 2011. Qualified Lawyers Transfer Scheme: Map of England 
and Wales Solicitor Day One Outcomes Against a Barrister of England and 
Wales on Completion of Pupillage. London: Legal Services Board. 

Macdonald, K.M., 1995. The Sociology of the Professions. Oxford University Press.  

Macintyre, S., 2011. What Makes a Good Biography? Adelaide Law Review, 32 (1), 
7–16.  

Mack, K., and Roach Anleu, S., 2008. The National Survey of Australian Judges: An 
Overview of Findings. Journal of Judicial Administration [online], 18 (1), 5–21. 
Available from: https://ssrn.com/abstract=2623437 [Accessed 5 September 
2018]. 

http://www.judicialcollege.vic.edu.au/sites/default/files/2009JCVFramework-JCVsite.pdf
http://www.judicialcollege.vic.edu.au/sites/default/files/2009JCVFramework-JCVsite.pdf
http://www.jca.asn.au/wp-content/uploads/2013/10/P17_02_47-RESEARCH-PAPER-updated-Dec-2015.pdf
http://www.jca.asn.au/wp-content/uploads/2013/10/P17_02_47-RESEARCH-PAPER-updated-Dec-2015.pdf
http://www.jca.asn.au/wp-content/uploads/2013/10/P17_02_47-RESEARCH-PAPER-updated-Dec-2015.pdf
https://doi.org/10.1080/09695950802461837
https://www.lawcouncil.asn.au/docs/9a1ec6bd-232e-e711-80d2-005056be66b1/Beyond%20the%20statistic%20gap.pdf
https://www.lawcouncil.asn.au/docs/9a1ec6bd-232e-e711-80d2-005056be66b1/Beyond%20the%20statistic%20gap.pdf
https://www.vicbar.com.au/sites/default/files/Documents/BRIEFING%20POLICY.pdf
https://www.vicbar.com.au/sites/default/files/Documents/BRIEFING%20POLICY.pdf
https://www.lawsociety.com.au/sites/default/files/2018-04/NATIONAL%20PROFILE%20OF%20SOLICITORS%202016.compressed.pdf
https://www.lawsociety.com.au/sites/default/files/2018-04/NATIONAL%20PROFILE%20OF%20SOLICITORS%202016.compressed.pdf
https://www.lawsociety.com.au/sites/default/files/2018-04/NSW%20PROFILE%20OF%20SOLICITORS%202016%20FINAL%20REPORT.pdf
https://www.lawsociety.com.au/sites/default/files/2018-04/NSW%20PROFILE%20OF%20SOLICITORS%202016%20FINAL%20REPORT.pdf
https://www.lawsociety.com.au/sites/default/files/2018-04/NSW%20PROFILE%20OF%20SOLICITORS%202016%20FINAL%20REPORT.pdf
https://ssrn.com/abstract=2623437


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 

 

Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1382 

Mack, K., and Roach Anleu, S., 2010. Women in the Australian Judiciary. In: P. 
Easteal, ed., Women and the Law in Australia. Sydney: LexisNexis, 370–388. 

Mack, K., and Roach Anleu, S., 2013. Skills for Judicial Work: Comparing Women 
Judges and Women Magistrates. In: U. Schultz and G. Shaw, eds., Gender and 
Judging. Oxford: Hart, 211–232.  

Malleson, K., 2006. Rethinking the Merit Principle in Judicial Selection. Journal of 
Law and Society, 33 (1), 126–140.  

Mathews, J., 1982. The Changing Profile of Women in the Law. Australian Law 
Journal, 56, 634–642. 

McColl, R., 2014. Celebrating Women in the Judiciary 2014 [online]. Address to the 
New South Wales Women Lawyers. Sydney, 27 February. Available from: 
http://www.supremecourt.justice.nsw.gov.au/Documents/Publications/Speech
es/Pre-2015%20Speeches/McColl/mccoll_270214.pdf [Accessed 5 September 
2018]. 

McMurdo, M., 2015. The 2015 Report Card on Gender Equality at the Queensland 
Bar and Bench [online]. Speech to the Queensland Women Judicial Officers 
and Barrister Annual Cocktail Function. Brisbane, 20 March. Available from: 
http://www.austlii.edu.au/au/journals/QldJSchol/2015/15.pdf [Accessed 5 
September 2018]. 

Milburn, V., 2009. Unleashing Aspiration: The Final Report of the Panel on Fair 
Access to the Professions [online]. London: Cabinet Office. Available from: 
http://webarchive.nationalarchives.gov.uk/+/http:/www.cabinetoffice.gov.uk/
media/227102/fair-access.pdf [Accessed 5 September 2018]. 

Moran, L., 2006. Judicial Diversity and the Challenge of Sexuality: Some 
Preliminary Findings. Sydney Law Review [online], 28 (4), 565–598. Available 
from: http://classic.austlii.edu.au/au/journals/SydLawRw/2006/26.html 
[Accessed 5 September 2018]. 

Moran, L., 2011. Forming Sexualities as Judicial Virtues. Sexualities, 14 (3), 273–
289. 

New South Wales Bar Association, n.d. Statistics [online]. Available from: 
https://www.nswbar.asn.au/the-bar-association/statistics [Accessed 5 
September 2018]. 

New South Wales Equitable Briefing Working Group, 2015. Review of the 
Application in New South Wales of the Equitable Briefing Policy of the Law 
Council of Australia: Report to the President of the New South Wales Bar 
Association. New South Wales Bar Association. 

Nguyen, T., and Tang, R., 2017. Gender, Culture, and the Legal Profession: A 
Traffic Jam at the Intersection. Griffith Journal of Law and Human Dignity 
[online], Gender, Culture and Narrative Special Issue, 91-111. Available from: 
https://griffithlawjournal.org/index.php/gjlhd/article/view/893 [Accessed 5 
September 2018]. 

O’Donnell, M., 2008. Not Just the Good Girls. Griffith Review, 21, 111. 

Opeskin, B., 2013. The State of the Judicature: A Statistical Profile of Australian 
Courts and Judges. Sydney Law Review, 35, 489–517. 

Rackley, E., 2008. What a Difference Difference Makes: Gendered Harms and 
Judicial Diversity. International Journal of the Legal Profession, 15 (1-2), 37–
76.  

Reichman, N.J., and Sterling, J.S., 2004. Sticky Floors, Broken Steps, and Concrete 
Ceilings in Legal Careers. Texas Journal of Women and the Law, 14 (1), 27–
76. 

http://www.supremecourt.justice.nsw.gov.au/Documents/Publications/Speeches/Pre-2015%20Speeches/McColl/mccoll_270214.pdf
http://www.supremecourt.justice.nsw.gov.au/Documents/Publications/Speeches/Pre-2015%20Speeches/McColl/mccoll_270214.pdf
http://www.austlii.edu.au/au/journals/QldJSchol/2015/15.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.cabinetoffice.gov.uk/media/227102/fair-access.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.cabinetoffice.gov.uk/media/227102/fair-access.pdf
http://classic.austlii.edu.au/au/journals/SydLawRw/2006/26.html
https://www.nswbar.asn.au/the-bar-association/statistics
https://griffithlawjournal.org/index.php/gjlhd/article/view/893


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 
 

 
Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1383 

Resnick, J., 1988. On the Bias: Feminist Reconsiderations of the Aspirations for Our 
Judges. Southern California Law Review [online], vol. 61, 1877–2913. 
Available from: http://digitalcommons.law.yale.edu/fss_papers/914 [Accessed 
5 September 2018]. 

Rhode, D., 1994. Gender and Professional Roles. Fordham Law Review [online], 63 
(1), 39–72. Available from: http://ir.lawnet.fordham.edu/flr/vol63/iss1/5 
[Accessed 5 September 2018]. 

Rhode, D., 2003. Gender and the Profession: An American Perspective. In: U. 
Schultz and G. Shaw, eds., Women in the World’s Legal Professions. Oxford: 
Hart, 3–22.  

Roach Anleu, S., and Mack, K., 2017. Performing Judicial Authority in the Lower 
Courts. London: Palgrave Macmillan.  

Roberts, H., 2014. Telling a History of Australian Women Judges through Courts’ 
Ceremonial Archives. Australian Feminist Law Journal [online], 40 (1), 147–
162. Available from: https://doi.org/10.1080/13200968.2014.931907 
[Accessed 5 September 2018]. 

Rogers, J., 2010. Shadowing the Bar: Studying an English Professional Elite. 
Journal of Historical Reflections, 36 (3), 39–57. 

Roxon, N., 2012. [Address]. Speech delivered at the Swearing in of Justice Farrell. 
Sydney: Federal Court, 5 December. Available from: 
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-
farrell/farrell-j-20121205 [Accessed 7 September 2018.] 

Senate Standing Committee on Legal and Constitutional Affairs, 2009. Australia's 
Judicial System and the Role of Judges [online]. Report. Canberra: Parliament 
of Australia, 7 December. Available from: 
https://www.aph.gov.au/~/media/wopapub/senate/committee/legcon_ctte/co
mpleted_inquiries/2008_10/judicial_system/report/report_pdf.ashx [Accessed 
5 September 2018]. 

Sexton, M., and Mayer, L., 1982. The Legal Mystique. Sydney: Angus & Robinson. 

Silius, H., 2003. Women Jurists in Finland at the Turn of the Century: Breakthrough 
or Intermezzo? In: U. Schultz and G. Shaw, eds., Women in the World’s Legal 
Professions. Oxford: Hart, 387–400.  

Solomon, D., 1995. The Courts and Accountability: The Appointment of Judges. 
Legislative Studies, 9 (2), 39–45. 

Sommerlad, H., 2002. Women Solicitors in a Fractured Profession: Intersections of 
Gender and Professionalism in England and Wales. International Journal of the 
Legal Profession, 9 (3), 213–234.  

Sommerlad, H., 2011. Minorities, Merit, and Misrecognition in the Globalized 
Profession. Fordham Law Review [online], 80 (6), 2481–2512. Available from: 
http://ir.lawnet.fordham.edu/flr/vol80/iss6/6 [Accessed 5 September 2018]. 

Sommerlad, H., 2013. Let History Judge: Gender, Race, Class and Performative 
Identity: A Study of Women Judges in England and Wales. In: U. Schultz and 
G. Shaw, eds., Gender and Judging. Oxford: Hart, 355–378. 

Sommerlad, H., 2016. The New “Professionalism” in England and Wales: Talent, 
Diversity and a Legal Precariat. In: S. Headworth et al., eds., Diversity in 
Practice: Race, Gender, and Class in Legal and Professional Careers. 
Cambridge University Press, 226–260. 

Thornton, M., and Bagust, J., 2007. The Gender Trap: Flexible Work in Corporate 
Legal Practice. Osgoode Hall Law Journal [online], 45 (4), 773–811. Available 

http://digitalcommons.law.yale.edu/fss_papers/914
http://ir.lawnet.fordham.edu/flr/vol63/iss1/5
https://doi.org/10.1080/13200968.2014.931907
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-farrell/farrell-j-20121205
http://www.fedcourt.gov.au/digital-law-library/judges-speeches/justice-farrell/farrell-j-20121205
https://www.aph.gov.au/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2008_10/judicial_system/report/report_pdf.ashx
https://www.aph.gov.au/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2008_10/judicial_system/report/report_pdf.ashx
http://ir.lawnet.fordham.edu/flr/vol80/iss6/6


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 

 

Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1384 

from: http://digitalcommons.osgoode.yorku.ca/ohlj/vol45/iss4/6 [Accessed 5 
September 2018]. 

Thornton, M., and Roberts, H., 2017. Women Judges, Private Lives: (In)visibilities 
in Fact and Fiction. UNSW Law Journal [online], 40 (2), 761–777. Available 
from: http://www.unswlawjournal.unsw.edu.au/wp-
content/uploads/2017/09/40-2-6.pdf [Accessed 5 September 2018]. 

Thornton, M., 1996. Dissonance and Distrust: Women in the Legal Profession. 
Oxford University Press.  

Thornton, M., 2007. “Otherness” on the Bench: How Merit is Gendered. Sydney Law 
Review, 29 (3), 391–413.  

Vaughan, S., 2017. “Prefer Not to Say”: Diversity and Diversity Reporting at the 
Bar of England and Wales. International Journal of the Legal Profession 
[online], 24 (3), 207–226. Available from: 
http://dx.doi.org/10.1080/09695958.2016.1181076 [Accessed 5 September 
2018]. 

Victorian Bar Council, 2012. Subsidised Chambers for Indigenous Barristers Policy 
of the Victorian Bar [online]. Melbourne: The Victorian Bar Inc., first published 
9 October 2009, amended August 2012. Available from: 
https://www.vicbar.com.au/sites/default/files/Documents/SUBSIDISED%20C
HAMBERS.pdf [Accessed 5 September 2018]. 

Victorian Bar Council, 2017. Membership Statistics [online]. Melbourne: The 
Victorian Bar Inc., June. Available from: 
https://www.vicbar.com.au/sites/default/files/The%20Victorian%20Bar%20In
corporated%20Membership%20Statistics%2030%20June%202017.pdf 
[Accessed 5 September 2018]. 

Wald, E., 2010. Glass Ceilings and Dead Ends: Professional Ideologies, Gender 
Stereotypes and the Future of Women Lawyers at Large Firms. Fordham Law 
Review, 78 (5), 2245–2288. 

Webley, L., et al., 2016. Access to a Career in the Legal Profession in England and 
Wales. In: S. Headworth et al., eds., Diversity in Practice: Race, Gender, and 
Class in Legal and Professional Careers. Cambridge University, 198–225. 

Zimdars, A., 2010. The Profile of Pupil Barristers and the Bar of England and Wales 
2004-2008. International Journal of the Legal Profession [online], 17 (2), 
117–134. Available from: https://doi.org/10.1080/09695958.2010.530881 
[Accessed 5 September 2018]. 

Press reports 

Bolt, A., 2006. Law Wears a Dress. Herald Sun, 1 March. 

Martin, S., 2015. Gender Gap Widens. The Australian, 17 August. 

Nelson, F., 2015. Law Graduate Unemployment Hits Record High. Lawyers Weekly 
[online], 9 January. Available from: 
https://www.lawyersweekly.com.au/corporate-counsel/16023-law-graduate-
unemployment-hits-record-high [Accessed 5 September 2018]. 

Priest, M., 2013. Mark Dreyfus, George Brandis, Australian Financial Review Legal 
Affairs Debate. Australian Financial Review, 26 August.  

Snow, D., et al., 2010. The Secret Lives of Judges. The Sydney Morning Herald 
[online], 17 October. Available from: 
https://www.smh.com.au/national/nsw/the-secret-lives-of-judges-20101016-
16o9w.html [Accessed 5 September 2018]. 

http://digitalcommons.osgoode.yorku.ca/ohlj/vol45/iss4/6
http://www.unswlawjournal.unsw.edu.au/wp-content/uploads/2017/09/40-2-6.pdf
http://www.unswlawjournal.unsw.edu.au/wp-content/uploads/2017/09/40-2-6.pdf
http://dx.doi.org/10.1080/09695958.2016.1181076
https://www.vicbar.com.au/sites/default/files/Documents/SUBSIDISED%20CHAMBERS.pdf
https://www.vicbar.com.au/sites/default/files/Documents/SUBSIDISED%20CHAMBERS.pdf
https://www.vicbar.com.au/sites/default/files/The%20Victorian%20Bar%20Incorporated%20Membership%20Statistics%2030%20June%202017.pdf
https://www.vicbar.com.au/sites/default/files/The%20Victorian%20Bar%20Incorporated%20Membership%20Statistics%2030%20June%202017.pdf
https://doi.org/10.1080/09695958.2010.530881
https://www.lawyersweekly.com.au/corporate-counsel/16023-law-graduate-unemployment-hits-record-high
https://www.lawyersweekly.com.au/corporate-counsel/16023-law-graduate-unemployment-hits-record-high
https://www.smh.com.au/national/nsw/the-secret-lives-of-judges-20101016-16o9w.html
https://www.smh.com.au/national/nsw/the-secret-lives-of-judges-20101016-16o9w.html


Francesca Bartlett and Heather Douglas   ‘Benchmarking’ a Supreme Court… 
 

 
Oñati Socio-legal Series, v. 8, n. 9 (2018), 1355-1385 
ISSN: 2079-5971 1385 

Walsh, K., 2017. Victoria names first solicitor to be chief justice. Australian 
Financial Review, 9 August, 7.  

Legislation  

Commonwealth of Australia Constitution Act 1900. 

Constitution Act 1975 (Vic). 

Constitution of Queensland 2001 (Qld).  

Legal Profession Uniform Law Application Act 2014 (NSW).  

Legal Profession Uniform Law Application Act 2014 (Vic). 

Supreme Court Act (NT).  

Supreme Court Act 1935 (SA).  

Supreme Court Act 1935 (WA).  

Supreme Court Act 1970 (NSW). 

Workplace Gender Equality Act 2012 (Cth). 

 

 

 


	‘Benchmarking’ a Supreme Court and Federal Court Judge  in Australia
	Abstract
	Key words
	Resumen
	Palabras clave
	Table of contents / Índice
	1. Introduction
	2. Summary of findings about senior Australian Judges
	2.1. Education and career

	3. Finding out about the background of Australia’s judges – difficulties and implications for forming a picture of the courts
	4. The diversity debate and questions about merit in judicial selection
	5. What we know about the Australian legal profession – understanding candidates for judicial selection
	5.1. Women in the legal profession

	6. Consideration of our findings – Career Trajectories
	6.1. Queensland
	6.2. New South Wales
	6.3. Victoria
	6.4. Federal Court
	6.5. Key findings considered

	7. Conclusion – an argument for more data and for opening the judicial pool of candidates
	References
	Press reports
	Legislation



