
The 7973 Law of the Sea Conference: Significant lssues 

The serics of rcsolutions on the law of the sea passed by the General Assembly 
of the United Nations in 19701, especially its decision to convene a conference 
in 1973, is likely to have a profound influence o n  the future development of this 
area of international law. Among the tasks of the Conference will be "the 
establislinient of a n  equitable regime-including a n  international machinery- 
for the area and tlie resources of the sea-bed and the ocean floor and  the subsoil 
thereof beyond the limits of national jurisdiction, and a precise definition 
of the area."* Other related questions are also t o  be discussed, among them 
being the regime of the high seas, the continental shelf, the territorial sea, the 
contiguous zone and f i ~ h i n g . ~  There is, however, one qualification: the date  of 
the conference may be reviewed a t  the 1971 and 1972 sessions of the Assembly, 
and if progress in the preparatory work for  the Conference is insufficient, it may 
be postponed.* The Assembly also resolved that  the existing Committee o n  the 
Peaceful Uses of tlie Sea-Bed be enlarged from 42 to 86 members and should 
have the task of preparing the draft treaty articles on  the subjects rnerltioned 
above.5 

The  deliberations of tlie United Nations Sea-bed Committee and  of other 
bodies which durine the last four vears have stressed the need for the establish- " 
nient of a n  international regime to govern the resources of the sea-bed outside 
national jurisdiction, have provided the main impetus for  the convening of the  
Conference. In  1967, A~nbassador  Pardo of Malta proposed to the United 
Nations his "heritage of mankind" doctrine which led t o  the setting u p  of 
tlie initial United Nations committee t o  study the q u e ~ t i o n . ~  More recently, 
the United States has, in a draft treaty presented to the Sea-bed Committee,' 
come down in favour of a liberal application of the doctrine-which carries 
with it a commitment to  the needs of developing countries-but witli a concession 
t o  the coastal states' interests in the form of a n  intermediate trusteeship zone 
which is intended t o  assuage the fears of a number of these states that their 
present rights under the Convention o n  the Continental Shelf o r  customary 
international law may be adversely affected by a n  international regime. However, 
the United States has been giving increasing emphasis t o  two other matters 
which it considers should be  dealt with as  matters of priority a t  the Conference: ' 
the limits of territorial waters and the related question of the right of innocent 
passage through straits, atid tlie extent of the  coastal states' fisheries jurisdiction 
in contiguous waters.* Indeed, it may be that,  in the light of a recent claims 
advanced by a number of states t o  extended areas of maritime jurisdiction, 
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the questions of innocent passage and fisheries will assume a greater importance 
for, hand in hand with the recognition of the importance of these matters, 
thcre are already soine gloomy prophecies that the discovery and extraction of 
vast mineral resources in the sea-bed beyond national jurisdiction generating 
a revenue which can be used to assist the developing countries is not  likely t o  
occur for a long time.8 

In  due course, tlie draft treaty articles o n  these questions will be prepared by 
the Committee. One matter which invites speculation is whether they will take 
the form of revisions of the Geneva Convelitiolis o n  the Law of the Sea of 1958, 
o r  will be autonomous or  operate as  new arrangements. 111 so  far as  the thorny 
questio~is now giving rise to  disputes involve vagueness or gaps in the provisions 
of these Conventions, there would seem to be a need for the revision of them 
and consequently an adherence to  their general structure.1° However, in so far 
as a n  international regime of the sea-bed beyond the limits of national jurisdic- 
tion would involve a form and content quite foreign.to the existing Convention 
o n  the Continental Shelf, it would seem appropriate for  a new treaty to  be 
negotiated on  this issue.ll 

Among articles of the existing Conventions which stand in need of revision 
are Article 1 of the Coliventioti on  the Territorial Sea and Contiguous Zone 
(which does not specify the breadth of the territorial sea), Articles 4-7 dealing 
witli the demarcation of internal waters, Articles 14-17 which are  concerned 
with the riglit of innocent passage, and possibly Article 24 dealing with the 
contiguous zone. As to the Convention on the Continental Shelf, some revision 
of Article 1 (definition of continental shelf) will be necessary if tlie international 
regime makes provision for  a n  area of international jurisdiction incolnpatible 
with this definition. Various articles of the Convention o n  Fishing and 
Co~iservation of the Living Resources of the High Seas will need to be 
re-examined to see whether they provide adequate protection to the interests 
of coastal states in conserving fishery resources in  adjacent waters. It  is now 
proposed to discuss each of these matters. 

I T H E  D E E P  SEABED 

At  its meeting in 1970, the General Assembly adopted a "Declaration of 
Principles Governing tlie Seabed and Ocean Floor, and the Subsoil the?eof, 
beyond the Limits of National Jurisdiction."12 The basic features of this De- 
claration are  that  tlie area is, as  it were, dedicated to  mankind, that it is to  be 
reserved for peaceful purposes, and that its resources must be used for the 
benefit of all states (including landlocked states) taking account especially of the 

9. Sce Chapman, "The Ocean Regime of the Real World" Proc. 4th Airr~. Cotif. Law of 
tlre Sea Irrstitirte (Rlrorle Irlarrd) (1969) 446 at 452 et seq. 

10. The procedure set out in the Conventions for their revision is that a request may be made 
to the Secretary General after the expiration of a period of 5 years (from the time when 
the particular Convention camc into force) by any contracting party. The Assembly then 
decides on  the steps to be taken in respect of the request. All four Conventions came into 
force at dates more than 5 years ago. 

11. This seems to underlie the United States position that the issues be dealt with in "manage- 
able packages". See "U.S. Position on Convening an International Conference on the 
Law of the Sea", 9 Iirtertiatiotrnl Legal Alaterials (1970) 883 at 836. 

12. Resolution 2749(XXV) set out in 10 Ii~teriratioiral Legal h4aterials (1971) 220. For a 
discussion of tlie United Nations work since 1967 see Pardo, "Development of Ocean 
Space: An International Dilemma", 31 Louisiana Law Review (1970) 45. 



The 7973 Law of the Sea Conference: Significant lssues 

The serics of rcsolutions on the law of the sea passed by the General Assembly 
of the United Nations in 19701, especially its decision to convene a conference 
in 1973, is likely to have a profound influence o n  the future development of this 
area of international law. Among the tasks of the Conference will be "the 
establislinient of a n  equitable regime-including a n  international machinery- 
for the area and tlie resources of the sea-bed and the ocean floor and  the subsoil 
thereof beyond the limits of national jurisdiction, and a precise definition 
of the area."* Other related questions are also t o  be discussed, among them 
being the regime of the high seas, the continental shelf, the territorial sea, the 
contiguous zone and f i ~ h i n g . ~  There is, however, one qualification: the date  of 
the conference may be reviewed a t  the 1971 and 1972 sessions of the Assembly, 
and if progress in the preparatory work for  the Conference is insufficient, it may 
be postponed.* The Assembly also resolved that  the existing Committee o n  the 
Peaceful Uses of tlie Sea-Bed be enlarged from 42 to 86 members and should 
have the task of preparing the draft treaty articles on  the subjects rnerltioned 
above.5 

The  deliberations of tlie United Nations Sea-bed Committee and  of other 
bodies which durine the last four vears have stressed the need for the establish- " 
nient of a n  international regime to govern the resources of the sea-bed outside 
national jurisdiction, have provided the main impetus for  the convening of the  
Conference. In  1967, A~nbassador  Pardo of Malta proposed to the United 
Nations his "heritage of mankind" doctrine which led t o  the setting u p  of 
tlie initial United Nations committee t o  study the q u e ~ t i o n . ~  More recently, 
the United States has, in a draft treaty presented to the Sea-bed Committee,' 
come down in favour of a liberal application of the doctrine-which carries 
with it a commitment to  the needs of developing countries-but witli a concession 
t o  the coastal states' interests in the form of a n  intermediate trusteeship zone 
which is intended t o  assuage the fears of a number of these states that their 
present rights under the Convention o n  the Continental Shelf o r  customary 
international law may be adversely affected by a n  international regime. However, 
the United States has been giving increasing emphasis t o  two other matters 
which it considers should be  dealt with as  matters of priority a t  the Conference: ' 
the limits of territorial waters and the related question of the right of innocent 
passage through straits, atid tlie extent of the  coastal states' fisheries jurisdiction 
in contiguous waters.* Indeed, it may be that,  in the light of a recent claims 
advanced by a number of states t o  extended areas of maritime jurisdiction, 

1. Resolutions 2749(XXV), 2750(XXV) A, B, and C. These are to be found in 10 Iilrerrlarional 
Legal Alaterialr (1971) 220-230. 

2. Resolution 2750(XXV), C,  C1.2, 10 Itlrernariorlal Legal Afaterials (1971) at 228. 
3. Ibid. 
4. Resolution 2750(XXV), C,  C1.3(at 228). 
5. Resolution 2750(XXV), C, Cl.S(at 228). The Cornrnittee at its first meeting in March 1971 

established three sub-comniittees, the first to deal with the sea bed, the second with a 
group of matters including fisheries and the territorial sea, and the third with the mari- 
time environment. 

6. Resolution 2340(XXII), 7 Itrterr~atiorral Legal Materials (1968) 174. 
7. U.N. Doc. A/AC. 138125. The draft Treaty is summarized in 65 A.J.I.L. (1971) 179-186. 
8. See "Statements Concerning Oceans Policies" 9 Itrtert~atiortal Legal hlaterials (1970) 

806 et seq. 

THE 1973 LAW O F  THE SEA CONFERENCE: SIGNIFICANT ISSUES 257 

the questions of innocent passage and fisheries will assume a greater importance 
for, hand in hand with the recognition of the importance of these matters, 
thcre are already soine gloomy prophecies that the discovery and extraction of 
vast mineral resources in the sea-bed beyond national jurisdiction generating 
a revenue which can be used to assist the developing countries is not  likely t o  
occur for a long time.8 

In  due course, tlie draft treaty articles o n  these questions will be prepared by 
the Committee. One matter which invites speculation is whether they will take 
the form of revisions of the Geneva Convelitiolis o n  the Law of the Sea of 1958, 
o r  will be autonomous or  operate as  new arrangements. 111 so  far as  the thorny 
questio~is now giving rise to  disputes involve vagueness or gaps in the provisions 
of these Conventions, there would seem to be a need for the revision of them 
and consequently an adherence to  their general structure.1° However, in so far 
as a n  international regime of the sea-bed beyond the limits of national jurisdic- 
tion would involve a form and content quite foreign.to the existing Convention 
o n  the Continental Shelf, it would seem appropriate for  a new treaty to  be 
negotiated on  this issue.ll 

Among articles of the existing Conventions which stand in need of revision 
are Article 1 of the Coliventioti on  the Territorial Sea and Contiguous Zone 
(which does not specify the breadth of the territorial sea), Articles 4-7 dealing 
witli the demarcation of internal waters, Articles 14-17 which are  concerned 
with the riglit of innocent passage, and possibly Article 24 dealing with the 
contiguous zone. As to the Convention on the Continental Shelf, some revision 
of Article 1 (definition of continental shelf) will be necessary if tlie international 
regime makes provision for  a n  area of international jurisdiction incolnpatible 
with this definition. Various articles of the Convention o n  Fishing and 
Co~iservation of the Living Resources of the High Seas will need to be 
re-examined to see whether they provide adequate protection to the interests 
of coastal states in conserving fishery resources in  adjacent waters. It  is now 
proposed to discuss each of these matters. 

I T H E  D E E P  SEABED 

At  its meeting in 1970, the General Assembly adopted a "Declaration of 
Principles Governing tlie Seabed and Ocean Floor, and the Subsoil the?eof, 
beyond the Limits of National Jurisdiction."12 The basic features of this De- 
claration are  that  tlie area is, as  it were, dedicated to  mankind, that it is to  be 
reserved for peaceful purposes, and that its resources must be used for the 
benefit of all states (including landlocked states) taking account especially of the 

9. Sce Chapman, "The Ocean Regime of the Real World" Proc. 4th Airr~. Cotif. Law of 
tlre Sea Irrstitirte (Rlrorle Irlarrd) (1969) 446 at 452 et seq. 

10. The procedure set out in the Conventions for their revision is that a request may be made 
to the Secretary General after the expiration of a period of 5 years (from the time when 
the particular Convention camc into force) by any contracting party. The Assembly then 
decides on  the steps to be taken in respect of the request. All four Conventions came into 
force at dates more than 5 years ago. 

11. This seems to underlie the United States position that the issues be dealt with in "manage- 
able packages". See "U.S. Position on Convening an International Conference on the 
Law of the Sea", 9 Iirtertiatiotrnl Legal Alaterials (1970) 883 at 836. 

12. Resolution 2749(XXV) set out in 10 Ii~teriratioiral Legal h4aterials (1971) 220. For a 
discussion of tlie United Nations work since 1967 see Pardo, "Development of Ocean 
Space: An International Dilemma", 31 Louisiana Law Review (1970) 45. 



interests and needs of developing countries.13 As to the type of regime to be 
adopted to govern the area, its purpose must be "to provide for the orderly and 
safe development and rational management of the area and its resourses, and 
for expanding opportunities in the use thereof and to ensure the equitable 
sharing by states in the benefits derived therefrom, taking into account the 
interests and needs of developing countries whether land-locked or coastal."14 
Other aspects of the Declaration are the emphasis on freedom of scientific 
research in the area,15 the prevention of pollution and the conservation of the 
marine environment and its resources.16 

The Declaration was not, of course, intended to descend to particular pre- 
scriptions: this will be the task of &e Committee. It does, however, buttress 
the developments which have occurred since 1967 emphasizing the "common 
heritage" doctrine and thus implies support for an international regime which 
would ensure adequate returns to the international community from the profits 
accruing from exploitation of the resources of the area, as well as inclining to a 
"generous" area beyond national jurisdiction which would be governed by 

4 the regime. It will therefore be the task of the Committee to resolve two central 
issues: (a) the boundary (or the manner of defining it) of national jurisdiction, 
and (b) the type of regime which will operate in the area of international jurisdic- 
tion so defined. 

(a) The boundary or limits of national jurisdiction 
There has already been much discussion of this question in the literature." 

Its future determination depends to some extent on the present state of interna- 
tional law, both conventional and customary, and the decision of the Inter- 
national Court of Justice in the North Sea Continental Shelf Cases. 

It is recognized by most commentators that Article 1 of the Convention on the 
Continental Shelf, in defining the shelf as extending to the 200 metre line or 
beyond that line "to where the depth of the superjacent waters admits of the 
exploitation of the natural resources of the said areas", has superimposed on a 
geological definition a more flexible standard by which the coastal state may 
extend its jurisdiction to areas beyond the geological limit. 

The submerged portion of the seabed adjacent to land is referred to as the 
continental margin. I t  comprises three areas: the continental shelf which extends 
on an average gradient up to ,b" to an area where there is a sharp break in 
the declivity, this usually occurring at depths between 130 and 200 metres; the 
continental slope which descends on an average gradient of 3" to 6" to a depth 
of between 1500 and 4000 metres; and the continental rise descending on an  
average gradient of ,b to lo to a depth of between 4000 and 5000 metres where 

13. Resolution 2749(XXV) Cls.1-8, 10 International Legal Materials (1971) at  221. 
14. C1.9, ibid., at  222. 
15. C1.lO, ibid., at 222. 
16. C1.ll, ibid., at 222. 
17. See in particular the annual proceedings of the Law of the Sea Institute (Rhode Island) 
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Outer Limit of the Continental Shelf" Juridical Review (1968) 111; Henkin, Law for 
the Seas Mineral Resources, (1968) 42 et seq.; Goldie, "Where is the Continental Shelf's 
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it reaches the abyssal plain.18 The 200 metre line has been adopted in the 
Convention as the depth marking the geological extent of the shelf. Thequestion 
is, however, to what greater extent the "legal" continental shelf is extended by 
the concept of "exploitability" contained in Article 1.'" 

There are two possible alternative definitions of ''exploitability." The term 
may mean that the resources are physically exploitable, that is to say, that they 
may be extracted from the seabed or subsoil. According to this meaning, as 
engineering techniques enable a particular mineral resource to be taken from the 
seabed at  a particular depth (whether by "submarine" or surface techniques), 
then such a resource is exploitable, and consequently sovereign rights of the 
coastal state are extended to that depth, at least in relation to that resource.20 
The alternative test would be an economic one. This would require a mineral 
to be recoverable in suflicient amounts and at reasonable costs so as to allow 
it to be processed and sold on a commercial basis. The difficulty with this latter 
criterion is that it is dependent on economic thepry and practice which is 
contentious: economists differ among themselves on the methods and standards, 
to be used in assessing such factors as market value (particularly where there is 
a fundamental disequilibrium as between a state-controlled and free enterprise 
economic system). Physical exploitability is therefore more subject to assessment 
and determination by scientific and engineering techniques and practice, although 
it must be recognized that it is a concept which is tied to the particular mineral 
which is the subject of exploitation: the methods used for extracting hydrocar- 
bons from the subsoil would differ from those used in extracting manganese 
nodules from the sea floor. 

Whatever the test to be applied, it is generally admitted that Article 1 allows 
the coastal state to extend its jurisdiction over the exploitation of resources 
beyond the 200 metre line.21 There are suggestions, however, that the exploitabi- 
lity criterion may be rendered superfluous as a test for determining a coastal 
state's rights by the decision o f the  International Court in the Nortll Sea Con- 
rinei~tal Slre[fCases, where it was recognized that "the rights of the coastal state 
in respect of the area of the continental shelf that constitutes a natural prolonga- 
tion of its land territory into and under the sea exist ipso focro and ab initio, 
by virtue of its sovereignty over the land, and as an extension of it in an ex- 
ercise of sovereign rights for the purpose of exploring the seabed and exploiting 
its natural r e s o ~ r c e s . " ~ ~  Some see this statement as tending to support rights of 
the coastal state over the continental slope as being an appurtenant area accord- 
ing to this d e f i n i t i ~ n . ~ ~  

The expansive interpretation of the rights of the coastal state has led some 
writers to assert that an international regime for the deep sea area must be 
based on a recognition of existing or potential rights of the coastal nation over 
the seabed adjacent to its coast, and that any treaty which denies this recognition 
would stand no chance of ratification by the majority of states. Those who 

18. These data are taken from the Report of the Australian Branch Committee on  Deep 
Sea Mining to the International Law Association (1970) at 8. 

19. See Goldie, "The Exploitability Test-Interpretation and Potentialities" 8 Natural 
Resources Journal (1968) 434. 

. 20. This type of extraction must be distinguished from the taking of test samples which 
would be considered to be part merely of the process of exploration. 

21. Provided, of course, that the limiting criterion of adjacency in Article 1, vague as it is, 
is adhered to. 

22. (1969) I.C.J. Reports 3 at  22. 
23. Jennings, op. cit., n. 17 at  829. 
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a d o p t  this view are firm adherents to  what has been termed the "wide shelf" 
a p p r ~ a c h . ~ '  

O n  the other hand, the advocates of the "narrow shelf" approach argue that 
a n  international regime for the deep seabed would be viable only if the world 
community were assured of benefit from mineral discoveries in those areas 
(i.e. the slope and possibly the rise) which in the foreseeable future might be 
successfully exploited, and that the common heritage of mankind must be 
protected by establishing as  soon as possible a boundary of national jurisdiction 
ending at  the 200 metre line (linked with a "distance from shore" alternative 
definition) before exploitation takes place in deeper waters.25 

A compromise between the "wide" and  "narrow" shelf positions involving 
an intermediate trusteeship zone in \vJlich the coastal state would have exclusive 
rights of licensing exploration and exploitation but would share the revenues 
derived therefrom with the international community is embodied in the draft 
treaty of the United States referred to  p r e v i o u ~ l y . ~ ~  Under this proposal, the 
intermediate zone would commence a t  the 200 metre line and would extend to 
a line (to be worked out  o n  the basis of  expert advice) somewhere beyond the 

j continental slope.27 
T o  return to  the debate between the "narrow shelf" and "wide shelf" 

proponents, it may be  noted that there is general agreement among members of 
the former group that  states without any, o r  with only a narrow geological shelf, 
would be  disadvantaged by a definition based merely on water depth: they a re  
therefore prepared t o  incorporate a n  appropriate distance from coast criterion 
ranging from 30 t o  200 miles in their definition of the seabed area over which 
the coastal state has soverign rights, the coastal state being able to adopt  that  
of the two alternative methods of demarcation which brings a greater area of 
seabed under  its control.28 

(b) International regimes 
The  types of international regime which have been suggested for the area of 

the deep seabed fall into three broad c a t e g o r i e ~ : ~ ~  

(1) International Registration Agency. 
(2) International Licensing Authority. 
(3) International Operating Authority. 

T h e  third category-the international operating authority-is probably the 
least appealing. It  would involve the establishment of a n  international body with 
a capital and  management structure t o  undertake mineral exploration and 
exploitation work. Such a n  international body might fare well in terms of 
commercial operation but  that is a matter of  doubt. I t  would be dificult,  how- 
ever, to  envisage states agreeing on  the corporate structure including staffing 
and  financial  contribution,^ which would get such a body off the ground. 

24. See for example, Hedberg, "Limits of National Jurisdiction over the Natural Resources 
of the Ocean Bottom" Proc. 4th An11 COI$ Law of file Sea I~rstitrrte (1969) 159; and 
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suggestion of a buffer zone "as a happy compromise". Ibid., at 72. 

26. Drab Convention on the Intertlafional Seabed Area Ch.11 I, Articles 26-30. 
27. Article 26. 
28. See Andrassy, I~rtertmtional Law arld the Resources of the Sea, 117-120. 
29. Henkin, Law for the Seas' Mineral Resources, 62-68. 

Basically, it will be a matter of making a choice between the first and second 
alternatives-a registration o r  licensing authority The distinction between these 
two regimes is described by Henkin in  this way: 

T h e  principal difference would be  that  in one system a state is free to  decide 
where and when it will exploit, subject to  the ground rules and the require- 
ments of registration and payment of a fee. In  the other, a state may oper- 
a te  only after approval o r  designation by the international authority, 
although the approval may be virtually automatic. 

H e  continues: 

The  difference may not be critical. Still, a proposal may be more acceptable 
t o  some-and less so  to  others-if it is seen as  an international regime with 
concessions t o  nationalism rather than the reverse. And tlie premiss and 
starting point may be important,  if only because they tend to influence what 
comes out .  1 should guess that a system in which states cannot proceed on 
their own but  require international permission fro111 the beginning is likely 
t o  develop in the direction of increased international control rather than 
increased national a u t o n o n ~ y . ~ ~  

T h e  major difference is therefore between a licensing body which will have 
the right t o  allocate31 rights t o  explore fo r  and exploit particular resources in 
specified areas of the seabed, and a registration body which could act merely 
as  a recording agency of claims made by individual states (to which a duty of 
recognition on  the part of other states would be attached).32 The  draft United 
States Treaty proposes an International Seabed Licensing Authority wit11 powers 
of licensing.33 As this draft Treaty is one of the most detailed proposals so far  
presented for  a deep sea regime, it will be of interest to  set out  its main features. 

Area 6 

I t  is proposed that the International Seabed Area shall compass all areas of 
the seabed and subsoil of the high seas seaward of the 200 metre isobath. The  
coastal state has the task of delineating the precise inner boundary of this Area 
(which will constitute the limits of national jurisdiction) by straight baselines not  
exceeding 60 miles in length subject to  review by a Boundaries Commission which 
is a constituent unit of the proposed A ~ t h o r i t y . ~ ~  

Part  of this Area is designated as the International Trusteeship Area. The 
Trusteeship area comprises that part of the continental margin between the 
200 metre line (as determined above) and a line, beyoizcl ilie base of 111e slope, 

30. Ibid., at 68. 
31. Which would be based on some principle of allocation e.g. competitive bidding. 
32. As contrasted with tlie licensing system this would be based on  the "first-come, first- 
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as a number of countries try to be the first to apply. This would generate a need to impose 
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ends up like licensing. See 3 Cornell International Law Journal (1970) 149. 

33. Drafi U.S. Cotlve~rtion on the I~rter~ratio~ral Seabed Area, Art. 13. The draft Convention 
is examined by Auburn, "The International Seabed Area", 20 I.C.L.Q. (1971) 173. 
Stone, "The United States Draft Convention on  the International Seabed Area", 45 
Tulane Law Review (1971) 527. 
Ratiner, "United States Ocean Policy - A n  Analysis", 2 Journal of Maritime Law and 
Commerce (1971) 225 at  250 el seq. 

34. Art. 1. Provision is made for the drawing of boundary lines according to a mathematical 
formulae across troughs of more than 200 metres in depth separating the 200 metre area 
from other adjacent areas within this depth. See Article l(3). 
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where the downward inclination of the surface of the seabed declines to a 
certain gradient (to be determined by the coastal state in consultation with 
technical experts).35 The .determination of this boundary is also subject to 
review by the Boundaries C o m m i s ~ i o n . ~ ~  

Within the Trusteeship Area, the coastal state has the right as trustee of the 
international community to issue mineral exploration and exploitation  license^.^' 
As such, it is referred to as the Authorizing Party. Within the area beyond the 
Trusteeship zone, the International Seabed Resource Authority is the licensing 
authority issuing licenses through the medium of states which in this context 
are described as Sponsoring par tie^.^^ 

The InternationaI Seabed Resource Authority 
The proposed Authority consists of a number of organs: an A s ~ e r n b l y ~ ~  

composed of all the contracting parties, a Council40 of 24 members whose 
composition is to be determined-on the basis of certain criteria (economic and 
geographic), a T r i b ~ n a l , ~ ~  and three important com~nissions-a Rules and Re- 
commended Practices Comnlission, an Operations Commission, and a Boun- 
daries Review Commission. While the Assembly is the deliberative body with 
power to approve the Budget42 (which is proposed by the Council), considerable 
power lies with the Council, the executive body, which, inter alia appoints the 
members of the Commissions, adopts rules and practices for mineral exploration 
and exploitation operations, and issues orders to prevent damage to the marine 
env i ronn~en t .~~  The Tribunal is the judicial body whose task it is to decide 
disputes and advise on questions relating to the interpretation and application 
of the C~nven t ion .~"  

As to the functions of the Commissions, the Rules and Recommended Prac- 
tices Commission has the power to recommend to the Council a code of rules 
for the conduct of operations (including safety measures and fee  requirement^),^^ 
the Operations Commission has control over the issuing of licenses for opera- 
tions in the Area, as well as supervising activities of licensees and arranging for 
the collection of fees46, while the Boundaries Review Con~mission reviews the 
delimitation of the boundaries of the Area delimited by coastal states.47 

Revenue 
Provision is made for the revenue derived by the Authority from the seabed 

to be used for the benefit of all mankind, particularly to promote the economic 
advancement of the developing countries. A portion is to be used for marine 
research and related purposes.48 The proposed revenue will consist of various 
fees (application as well as rental fees) and bonus payments on production. As 

35. Art. 26(2). 
36. Article 26(3). 
37. Article 27. 
38. Appendix B. 
39. Article 34. 
40. Article 36. 
41. Article 47. 
42. Article 35. 
43. Article 40. 
44. Article 46. 
45. Article 43. 
46. Article 44. Under draft rules set out in an Appendix it is proposed that the procedure for 

allocating of licenses should be based o n  competitive bidding. 
47. Article 45. 
48. Article 5. 
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to the fees, a proportion left unspecified but between 335% and 50% will 
be retained by the Trusteeship (Authority) Party or the Sponsoring Party (as 
the case may be) and the remainder forwarded to the Authority. As to the bonus 
payments on production, it is provided that an Authorizing Party shall (in 
respect of production in its Trusteeship area) retain a similar proportion and 
forward the remainder to the Authority. On the other hand, a Sponsoring Party 
shall (in respect of production in the area outside the Trusteeship zone) forward 
all bonus payments to the A ~ t h o r i t y . ~ ~  Under an Annexe attached to the 
Treaty it is proposed to divide the revenue among international and regional 
development organisations according to fixed  percentage^.^^ 

The elaborate scheme of the draft Treaty will no doubt receive critical 
commentary and analysis at the meetings of the Committee leading up to the 
Conference. I t  certainly involves an internationalist solution in its adherence to 
the "narrow shelf" concept but with its concession to coastal state interests in 
the form of the intermediate zone. It also opts for theestablishment of a licensing 
authority and indeed, in its provision for a multiplicity of organs, permits 
detailed regulation of exploitation activities. Its generous allocation of revenue 
not only from the outer zone but also from the Trusteeship area ensures the 
participation of the international community in the financial rewards accruing 
from successful discoveries. 

The context of the debate in the next two years can be clearly foreseen. It will 
involve a determined stand on the part of a nu~nber of states to hold on to as 
much as they deem they already have under existing customary international 
law or under the Convention on tile Continental Shelf against the "international- 
ists" who would view the needs of developing states (and landlocked countries) 
as a primary justification for an international regime. The intermediate trustee- 
ship zone is therefore designed to achieve a compromise between the views of 
those who would recognize the ,coastal state as having a potential jurisdiction 
extending at least to the bottom of the continental slope, and of those who 
would terminate national jurisdiction at the 200 metre line. While making provi- 
sion for the allocation or revenue derived from discoveries on the slope to an 
international fund, it nevertheless ensures that the coastal state will determine 
the participants in seabed mining on the slope. 

I1 TERRITORIAL WATERS, INNOCENT PASSAGE AND 
RELATED ISSUES o 

A second cluster of issues on which it will be important to secure agreement 
at the Conference centre on the Convention on the Territorial Sea and Con- 
tiguous Zone.s1 They comprise: 
A the recognition of a fixed belt of territorial waters, an issue which was not 

resolved at either the 1958 or 1960 Conferences, 
B the definition of right of innocent passage tl~rougll territorial waters and the 

classification of certain stretches of waters as straits, 
C the method of determining the baselines from which territorial waters are 

to be measured (and therefore the outer limits of internal waters), 
D the determination of whether a contiguous zone should be recognized outside 

any newly defined belt of territorial waters. 

49. See Art. 23 Appendix A, CIs.3(1), 4(1), 6(4), and lO(3). 
50. Appendix D. 
51. The best discussion of the provisions of this Convention is to be found in McDougal 

i and Burke, The Public Order of the Ocearls (1962). 
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(A) Breadth of territorial waters 
Article l(1) of the Convention on the Territorial Sea and Contiguous Zone 

provides that "the sovereignty of a state extends to a belt of sea adjacent to its 
coast, described as the territorial sea." As is well known, a proposal at the 1960 
Conference to establish a 6 mile territorial sea and a 6 mile exclusive fisheries 
zone was defeated by a small margin and no agreement on breadth was reached.52 
A number of states thereupon re-affirmed their adherence to the traditional 3 
mile limit. 

Since that time state practice has brought about a change in international 
law with at least 75 nations claiming an exclusive fisheries jurisdiction to a 
distance of 12 miles from the coastlinei.Consequently a 12 mile exclusive fisheries 
zones3 must now be regarded as sanctioned by customary international law. 
Moreover, more than 50 nations now claim a territorial sea of 12 miles (or more). 
In view of this wide acceptance of a 12 miles territorial sea, it has been suggested 
that no international tribunal would declare illegal any state claim which 
extended to that limit.54 On the other hand, it would be true to say that, in so 

* far as the United Kingdom and the United States still adhere to the 3 mile 
territorial limit as buttressing the fundamental principle of freedom of navigation 
(enshrined in the Convention on the High Seas), such nations are not obliged to 
recognize more extensive claims unless the right of innocent passage through the 
enlarged territorial waters (or at least through those waters characterized as 
straits) is guaranteed by a new international c o n v e n t i ~ n . ~ ~  These countries are 
therefore supporting international rights of navigation in waters which, if brought 
within the territorial regime without corresponding acceptance of full rights of 
innocent passage, might be subjected to a "regulatory" control which could 
end in prohibition. 

(B) Innocent passage 
The questions arising in this context are directed to certain articles in the 

Conventioq on the Territorial Sea and the Contiguous Zone, particularly 
Articles 14 'and 17. At the outset, we may pinpoint two crucial issues: (i) tlie 
definition.pf "innocent" in Article 14(4) associated with the question whether 
the right of innocent passage applies to foreign warships, and (ii) the controls 
which the coastal state may exercise over passage of a foreign vessel and the 
extent to which straits are subject to these controls.5G 

(i) Innocent passage and warships 
The structure of the Articles of the Convention relating to innocent passage 

52. See Dean. "The Second Geneva Conference o n  the Law of the Sea", 54 A.J.I.L. (1960) . - 

751 at 772 et seq. 
5 3  Either as a fisheries zone or  as    art of the territorial sea. See Eisenbud, "Understanding - 

the International Fisheries ~ d b a t e " ,  4 Natural Resources Journal (1971) 19 at  23; 
Burke, "A Contemporary Legal Problem in Ocean Development", 3 International 
Lawyer (1969) 536 at  539. In some cases as with the European countries and the United 
Kingdom which are parties to the European Fisheries Convention of 1964, historic 
fishing rights (in this case in the outer 6 miles) are recognized. The fisheries jurisdiction 
created by the European Fisheries Convention is made subject however to the Treaty 
of Rome, and the fisheries policy of the European Economic Community is more liberal 
in terms of access to waters within national fisheries limits. 

54. Bilder, "The Canadian Arctic Waters Pollution Prevention Act: New Stresses o n  the 
Law of the Sea", 69 Michigan Law Review (1970) 1 at 19. 

55. For  a study of some of the interests underlying the United States position see Ratiner, 
"United States Ocean Policy: An Analysis", 2 Journal of h4aritime Law and Commerce" 
(1971) 225 at  231-233. 

56. See generally McDougal and Burke, The Public Order of the Oceans, 214 el seq. 

throws some light on the question of the rights of warships to use the territorial 
sea. 

Part I11 of the Convention is headed "Rights of Innocent Passage" and con- 
tains 4 sub-sections. Sub-section A (Articles 14-17) is headed "Rules applicable 
to all ships", Sub-section B (Articles 18-20) "Rules applicable to Merchant 
Ships", Sub-section C (Articles 21-22) "Rules applicable to Government ships 
other than warships" and Sub-section D (Article 23) "Rules applicable to War- 
ships". The specific reference in Article 23 to warships suggests that the general 
rules (Articles 14-17) applicable to all ships would also apply to warships subject 
only to the extent to which Article 23 restricts those rules. 

Article 14 provides tliat "subject to the provisions of these Articles, ships 
of all states, whether coastal or not, shall enjoy the right of innocent passage 
through the territorial sea".57 Passage may be of three types: traversing, pro- 
ceeding to internal waters, making to the high seas fro111 internal waters.58 
Innocent passage is described as passage wliicli "is not prejudicial to the peace, 
good order or security of the coastal state.''59 

Article 23 provides that "if any warship does not comply with the regulations 
of the coastal state concerning passage through the territorial sea and disregards 
any request for compliance which is made to it, the coastal state may require 
the warship to leave the territorial sea." 

It would seem to be a literal reading of the Convention that warships like all 
other vessels have the right to traverse territorial waters provided that their 
passage is innocent and provided tliat there is compliance with any regulations 
concerning passage.'jO 

However the Soviet Union has argued that warships do not have a right of 
innocent passage, but must receive permission from the coastal state to 
traverse the territorial sea. Consequently, they do not have a "right" but 
merely a "p r i~ i l ege" .~~  The djfference between this view and the opposed 
view held by the United States that there is a right of innocent passage 
for warships lies in the requirement of authorization as contrasted with 
notification.'j2 The requirement of the Soviet Union is that thirty days advance 
notice must be given for the passage of warships through Soviet territorial 
waters and that there is a discretion in the coastal state to decide whetller to 
accede to the notified passage. The view of the United States is that notification 
alone is suficient and that a warship con~plying wit11 the regulations of the 
coastal state relating to passage has a right to traverse the waters.'j3 This view 
is supported by the decision of the International Court of Justice in tlie Corfii 

57. Coupled with this Article is Article 15 which imposes a duty on  the coastal state not to 
hamper innocent passage through the territorial sea. 

58. Art.14(2). 
59. Art.14(4). There are specific provisions relating to foreign fishing vessels the passage of 

which is not considered innocent if they do not observe such laws and regulations as the 
coastal state may make in order to prevent these vessels from fishing in the territorial 
sea [Art.14(5)], and relating to submarines which are required to navigate on  the surface 
and to show their flags (Art.14(6)]. 
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C l t a r t r ~ e l c a s e ~ ~  when it was accepted that the passage of British warships through 
the  Corfu Strait was not subject to special authorization by Albania.65 

T h a t  case recognized the right of innocent passage of warships in waters 
joining parts of the high seas. In upholding the particular passage of British 
warships on October 22 1946 as "innocent", the Court  was not prepared to 
allow defence policies of the coastal state based on  a n  exaggerated concept of 
security" to determine the nature of passage of vessels througll territorial 
waters which connected parts of the high seas. However, O'Conncll points ou t  
that the words "prejudicial to security" in Article 14(4) of the Convention may 
constitute a narrower definition of innocent passage compared with that adopted 
by the International Moreoyer, while accepting that  the better inter- 
pretation of Article 14 is that the right of innocent passage applies to  warships 
he concedes that it is "just arguable" that  Article 14(6) (requiring submarines 
to  navigate on the surface and to show their flags) and Article 23 both operate 
only in respect of warships which have been a u t l ~ o r i z e d . ~ ~  

(ii) Control of passage and international straits 
Articles 16, 17 and 23 of the Convention make it clear that the right of in- 

nocent passage is not  a n  uncontrolled right but  is subject to  regulation by the 
coastal state. Article 17 provides that foreign ships exercising the right of passage 
must comply with laws of the coastal state (which are " inconforn~ity with these 
Articles and other rules of international law7') in particular laws relating to  
transport and navigation. Article 23, as  we have seen, spells out the duty of 
warships to  comply with such regulations and empowers the coastal state, in 
the event of default by the foreign vessel, to  require it to  leave the territorial 
sea. 

Article 16 is probably the most important section. I t  provides that the coastal 
state may take necessary steps in the territorial sea to  prevent passage which is 
not  innocent. It  may (without discrimination among foreign vessels) suspend 
temporarily in speciJied areas of the territorial sea the innocent passage of 
foreign ships if "such suspension is essential for the protection of its security 
bu t  only if the suspension is duly published." However, Article 16(4) provides 
that  "there shall be no suspension of innocent passage of foreign ships through 
straits that are used for  international navigation between one part of the high 
seas and another part of the high seas o r  the territorial sea of a foreign state." 

I t  is clear that  regulations affecting navigation may be  imposed by a coastal 
state e.g., that a forkign vessel shall follow a particular route o r  have the assist- 
ance of a pilot. F o r  "security" reasons a temporary suspension may be imposed 
in relation to  specified areas but such suspension cannot be applied to  straits 
as  defined in Article 16(4). 

T h e  effect of Article 16(4) is therefore t o  guarantee a greater freedom of 
navigation through certain types of territorial waters as  compared with others. 
I t  is designed to protect international navigation by preventing the closure of  

64. (1949) I.C.J. Rep. 4. See O'Connell, International Latv (2nd Ed.) Vol. 1, 499-500. While 
the Court held that the first passage of the warships was innocent, a later minesweeping 
operation was not so regarded. 
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66. For  a recent discussion of the concept in the light of the seizure by the North Korean 

Government of the U.S. "Pueblo" engaged in "electronic eavesdropping" in waters 
contiguous to the North Korean coastline see "Panel: The Pueblo Seizure: Facts, Law, 
Policy" 63 Proceedings of the American Society of International Law (1969) 2 et seq. 

67. International Law (2nd Ed.) Vol. 11, 637. 
68. Ibid., 638. 

straits. The  Corjc Chaitrtel case considered a strait to  be  a stretch of water 
connecting two parts of the high ~eas,~"ut  Article 16(4) extends the definition 
by including stretches of water connecting the high seas with the territorial sea 
of a foreign state. Thus a voyage from the high seas ending in the territorial 
sea of a state beyond the entrances to the strait would be protected.'O 

T h e  geographical element of connection is one part of the definition; the 
other requirement for designating a stretch of water as  a strait, under Article 
16(4), is "use". Does this mean that  the stretch of water must be  recognized by 
maritime nations as an ordinary route for navigation and is in effect used re- 
gularly by a considerable number of vessels? Such a definition of "use" appears 
to be  too onerous and would exclude the opening u p  of new routes for technolo- 
gical d e ~ e l o p m e n t . ~ ~  In tlle Corftc Clrnitrtel case, tlle fact that a n  alternative route 
to  the Corfu Channel was available, which did not involve a detour causing 
any great inconvenience, did not prevent the International Court  from re- 
cognizing the Corfu Channel as  a strait.72 

I t  may also be noted that there is no provision in the Convention for  the right 
of ~ v e r f l i g h t ' ~  over territorial waters. An extension of the breadth of territorial 
waters, may make it more dificult for aircraft to'utilize convenient routes, 
parts of which are at  the present time subject to  the regime of the high seas. 
Consideration must be given to the question whether the right of "innocent" 
overflight should be incorporated into any new Treaty. 

(C) Internal waters 
There are  two Articles in the Convention on  the Territorial Sea and the 

Contiguous Zone dealing with the drawing baselines which ought to  be re- 
examined a t  the Conference: Article 4 dealing with straight baselines and 
Article 7 relating to closing lines across bays. Under these Articles baselines 
may be drawn which have the effect not only of demarcating the inner limits of 
the territorial sea but also tlle duter limits of territorial waters. I t  is apparent 
that if agreement is reached on the recognition of a 12 mile territorial sea, the 
existing law on  baselines must be scrutinized to see whether it offers any opport- 
unities to coastal states to  increase their internal waters by excessive baseline 
 enclosure^.^^ 

Article 4 allows a departure from the normal method of establishing baselines 
laid down in Article 3 (the low water line of the coast) in two situations viz. (a) 
in localities where the coastline is deeply indented or  cut  into o r  (b) if there is 
a fringe of islands along the coast in its immediate vicinity! In such cases baselines 
joining "appropriate points" may be used in drawing the baselines of the 
territorial sea. I t  is expressly provided, however, that the drawing of such base- 
lines must not depart to any appreciable extent f rom the general direction of the 
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coast and the sea areas lying within the lines must be "sufficiently closely linked 
to the land domain to be subject to the regime of internal waters."75 There is 
also some recognition of the relevance of economic interests to  the application 
of straight baselines in Article 4(4) which provides: "Where the method of 
straight baselines is applicable under the provisions of paragraph 1, account may 
be taken, in determining particular baselines, of economic interests peculiar t o  
the region concerned, the reality and importance of which are  clearly evidenced 
by a long usage." This factor is of course a subsidiary one t o  be taken into 
account only if the method is applicable o n  the basis of geographical criteria. 

Article 4 is based on the decision of the International Court  in the Ai~glo- 
Nor~~*egia~l Fislleries case.7G The  skjaergaard o r  rampart  off tlie Norwegian coast 
is the type of geographical configuration t o  which the straight baseline method 
is ideally applicable but there is n o  doubt  that there a re  many other coastline 
localities to whicli the Article may be applied.77 

As we have said, Article 4 imposes geographical limitations o n  the drawing 
of straight baselines. These are  based on  the locality requirement, viz., that the 
system is applicable to  localities and not t o  whole coastlines merely because one 
part thereof satisfies the operative criteria. These operative criteria consist of 
a n  area of coastline which is deeply indented (as distinct from a coastline with 
slight curvatures) o r  wliich is fringed by islands in its immediate vicinity (as 
distinct from a situation where a number of islands lie near a coast without 
constituting a "fringe").78 T h e  further more general liniitations which are too 
vague to be of ~ i ~ u c l i  assistance are  that straight baselines must not depart to  
any appreciable extent f rom the general direction of the coast, and (as a corollary) 
the sea areas lying within the lines must be suficiently closely linked t o  the 

, land domain. 
There is, it can be seen, a degree of uncertainty in these requirements to  permit 

"over-generous" use of straight baselines by individual states. One major defect 
is that n o  maxi~nunl  length of baselines has been prescribed nor  is any "distance 
from the coast" criterion laid down. At the Geneva Conference in 1958 a n  
article drafted by a preparatory committee provided for a maximum length of 
15 miles (subject to  certain qualifications) but  this was not accepted by the 
plenary c o m n ~ i t t e e . ~ ~  

I t  may also be noted that  n o  attempt was made a t  the 1958 Conference t o  

75. Art. 4(2). Under Art. 4(3) baselines must not  be drawn to  or  from low-tide elevations 
unless lighthouses or similar installations which are permanently above sea level have 
been built on them. This is subject to the qualification expressed in Article 1 l(1) that 
low-tide elevations within territorial waters may be used for this purpose. For a discussion 
of these Articles see Lurnb, Tlte Law of tlte Sea atrd Arrstralia~r Off-Slrore Areas (1966), Cli. 
111. 
Under Alt. 4(5) the systenl of straight baselines cannot be applied by a state in such a 
nlanlier as to cut off from tlie high seas the territorial sea of another state. 
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define a baseline procedure for outlying or  mid-ocean a r c h i p e l a g o e ~ . ~ ~  Sugges- 
tions have been made for  niaxirnuln lines of 10 to 15 miles in length,81 but the 
question has never been resolved. Both the Philippines and Indonesia have 
enacted laws which "box-in7' waters by drawing lines joining the outer islands 
of their island groups (the lines in a number of instances being well over 15 
miles) bu t  these acts have been the subject of protests f rom other countries.82 

Historic Bays 
Article 7 of the Convention allows a coastal state to  claim as  internal waters 

bays which have a certain geographical configuration, a bay being defined a s  
a "well-marked indentation whose penetration is in such proportion to the 
width of its mouth as  to  contain landlocked waters and t o  constitute more than 
a mere curvature of the coast." A maximum closing line of 24 miles may be 
drawn between the low-water marks of the entrance points of such bays (or  
within it u p  to  this length under Articlc 7(5) if such points a re  in excess of 24 
miles). But Article 7(6) provides that these rules d o  not apply t o  historic baysa3 

I t  has been pointed out  by a number of commentators that the provision for a 
24 mile closing line has enabled states to  claim as  internal waters bays, wliich, 
on tlie basis of previous prescriptions as to  closing lines, could only be claimed 
on  "historic" grounds. Lt has thus removed to a large extent the need to invoke 
the "historic bay" concept as  a basis for national claims in so far as  most of tlie 
bays previously claimed o n  historic grounds liave closing lilies of less than 24 
miles and therefore fall within the ordinary rules.8p The  two major examples of 
claims to historic bays which liave openings well in excess of 24 miles are the 
Soviet Union's claim to St. Peter the Great Bay and  Canada's claim to Hudson's 
Bay. The  latter claime5 is probably supportable in terms of tlie criteria laid down 
for  invoking historic title, viz., a n  exercise of authority over the area by the 
clailqant (or its predecessor) for a long period of time which is acquiesced in by 
other states. The claim of the Soviet Union to the whole of St. Peter the Great  
Bay (as distinct f rom parts withid it) appears to  rest on  less secure foundations 
and has been disputed by a number of countries.sG 

There is still the possibility of a rebirth of claims to bays on  historic grounds 
especially in the light of tlle concept of "vital interest" wliich has always hovered 
in tlie b a c k g r o ~ n d , ~ ~  and the existing law is sufliciently vague t o  raise the ques- 
tion as  to  its need for  re-examination a t  tlie Conference. 
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coast and the sea areas lying within the lines must be "sufficiently closely linked 
to the land domain to  be subject to the regime of internal waters."75 There is 
also some recognition of the relevance of economic interests to  the application 
of straight baselines in Article 4(4) which provides: "Where the method of 
straight baselines is applicable under the provisions of paragraph 1, account may 
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the region concerned, the reality and importance of which are  clearly evidenced 
by a long usage." This factor is of course a subsidiary one t o  be taken into 
account only if the method is applicable o n  the basis of geographical criteria. 
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(D) The  doctrine of the contiguous zone 
I t  remains for us  t o  consider the status of the contiguous zone.88 Article 24 

of  the Convention on  the Territorial Sea and the Contiguous Zone provides: 
"1. In  a zone of the high seas contiguous to  its territorial sea, the coastal 
state may exercise the control necessary to :  

(a) prevent infringement of its customs, fiscal, immigration or  sanitary regula- 
tions within its territory or  territorial sea;  

(b) punish infringement of the above regulations c o n ~ n ~ i t t e d  within its territory 
or territorial seas. 

2. The contiguous zone may not  exfend beyond 12 miles from the baselines 
from which the breadth of the territorial sea is measured." 

It  is clear that any recognition of a 12 mile territorial sea would swallow 
u p  the existing contiguous zone and therefore would make applicable the 
coastal states' sovereignty (subject only t o  the right of innocent passage) to  all 

I aspects of territorial sea use and  not merely to  the four niatters (customs, fiscal, 
immigration and sanitary matters) mentioned in Article 24. 

Recently, Canada has enacted comprehensive anti-pollution legislation 
applying t o  a zone stretching 100 miles from the Canadian coastline in the Arctic 
region.89 This amounts t o  a type of "sanitary zone" well in excess of the limits 
laid down in Article 24. Canada's case is founded to a large extent on  its asserted 
urgent need to protect the Arctic coast-line from pollution from vessels (such 
as  "super-tankers" o r  nuclear-powered vessels) which might use these waters 
and thus is directed t o  the protection of its Arctic e n v i r o n n ~ e n t . ~  Its great 
weakness, however, is that  it interferes directly and fundamentally with the 
freedom of the high seas enshrined in the Convention on  the High Seas. This 
interference arises from those provisions of the ActS1 which enable the G ~ v e r n -  
ment to  specify safety and  other standards for  vessels passing through Arctic 
waters (and t o  enforce those standards) and  which bring vast areas of the ocean 
under this anti-pollution control. I t  also tends to undermine the achievements 
of the last three years reflected in the negotiation of multilateral conventions 
o n  marine pollution which have led t o  agreement on the unilateral measures 
which a state may take t o  protect its coastline from certain types of 
pollution.92 

N o  doubt, however, this claim will lead to  the consideration of the question 
as  to  the adequacy of Article 24 of the Convention on  the Territorial Sea and 
the Contiguous Zone and  whether any contiguous zone wider than 12 miles 
should be recognized in the event of agreement being reached on  a 12 miles 
territorial sea. 

88. See O'Connell, Ir~tertiatior~al Law (2nd Ed.) Vol. 11, 639 et seq. 
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111 FISHERIES 

Fisheries may turn out to  be the most important issue to  be debated a t  the 
C ~ n f e r e n c e . ~ ~  The  prime t l~rus t  of extended maritime clainls has been in this 
direction. The  extension of  jurisdiction beyond 12 miles has occurred particularly 
among the Latin American States, a number of which have extended their juris- 
diction to  200 miles. Recently, Canada has proclaimed fisheries zones which ex- 
tend beyond the 12 mile limit. 

The  Latin-American claims amount  to  a n  assertion of jurisdiction over the 
resources of the sea coupled with the riglit to determine the limits of maritime 
sovereignty and jurisdiction. These claims have been formulated in two recent 
Declarations-the Declaration of MontevideoN and the Declaration of Lima.=s 
The  primary rights affirmed in the latter Declaration are 

(1) "the inherent right of  the coastal state to explore, conserve, and exploit 
the natural resources of the sea adjacent to  its coasts, and the soil and subsoil 
thereof, likewise o f  the continental shelf and its subsoil, in order to  promote 
the maximum development of  its economy and to raise tlie lcvel of living of  
its people" and 

(2) "the right of the coastal state to  establish tlie limits of its maritime sov- 
ereignty and jurisdiction in accordance with reasonablecriteria, having regard to  
its geographical, geological and biological characteristics, and the need to 
make rational use of its  resource^."^^ 

The extension of Canadian fisheries jurisdiction is more limited: it is a claim 
to exclusive fisheries jurisdiction in contiguous areas in gulfs and semi-enclosed 
waters around the Canadian coastline. Closing lines have been drawn across the 
entrances to  tlie Gulf of St. Lawrence, the Bay of Fundy, Queen Charlotte 
Sound and Dixon Entrance-Mecate Strait under powers conferred by the 
Territorial S e a  a r ~ d  Fisiliug Z o t ~ c s  Act which empowers the Governor-General 
to  proclain~ exclusive fishing zon;~.~ '  In announcing the promulgation of these 
fisheries closing lines, the Canadian Minister of Fisheries commented: 

Exclusive rights to  harvest may be necessary but they are not a n  end in 
themselves. The  end we have in mind is conservation and rational rnanage- 
ment and for  this purpose we require jurisdiction. That  jurisdiction, however, 
does not rule out  the possibility of sharing exploitation with other countries. 
It does, however, allow us to set rules for that exploitation, to impose licensing 
requirements if necessary and thus to  share the financial burden of conserva- 
tion as  well as  the financial rewards of e ~ p l o i t a t i o n . " ~ ~  
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Contrast the reaction of the United States Government t o  the proclamation 
of these zones: 

The  United States deeply regrets this action. T h e  United States regards this 
unilateral act as without foundation in international law. I t  firmly opposes 
such unilateral extensions of jurisdiction and believes that outstanding issues 
concerning the oceans can only be resolved by effective international a c t i ~ n . ~ "  
Despite the increase in unilateral claims t o  extended fisheries zones beyond 

12 miles, there are in existence one general convention and a nunlber of regional 
conventions relating t o  the conservation which permit regulation of fisheries 
in high seas areas. The  Convention on  Fishing and Conservation of the Living 
Resources of the High Seasloo was the last of the four  Geneva Conventions t o  
come into force. I t  imposes a duty of co-operation o n  states whose nationals 
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the living resources of those seas. Conservation in this context is defined as  
"the aggregate of measures rendering possible the optimum sustainable yield 
from these resources so as  to  secure a maximum supply of food and other 
marine r e ~ o u r c e s . " ~ ~ '  Steps towards the adoption of conservation measures are  
initiated when a request is made by one state to  another to  enter into negotia- 
t i o n ~ . ' ~ ~  If agreement is not reached within 12 months o n  the measures to  be  
adopted, a n  arbitration procedure laid down in the Convention may be in- 
voked.lo3 But the significant feature of the Convention is its recognition of the 
special interest of the coastal state in the maintenance of the stocks of fish in 
areas of the high seas adjacent t o  its territorial sea.'03 Article 6 of the Convention 
imposes a duty in other states whose nationals fish in  these areas to enter into 
negotiations with the coastal state a t  its request with a veiw to adopting conserva- 
tion measures. Failing agreement within 12 months, tlie prescribed arbitration 
procedure may be invoked. However, in  one situation, the Convention permits 
the coastal state to  adopt  u~~ilateral  conservation measure if negotiations have 
not led to  agreement within 6 niontlls. Under Article 7, this may be done where 
the coastal state can demonstrate: 
(a) that there is a need for urgent application of conservation measures in the 

light of the existing knowledge of the fishery, 
(b) that  the measures adopted are based o n  appropriate scientific findings, 
(c) that they d o  not discriminate in form o r  in fact105 against foreign fishermen. 
If, however, the other states d o  not agree with these measures, they may 
challenge them under the prescribed arbitration procedure. 

The arbitration procedure consists of a determination of the validity of the 
measures by a special Commission of five members unless the parties agree to  
such a solution by another method of peaceful settlement as  provided for  in 
Article 33 of the U.N. Charter. If the parties cannot  agree o n  the composition 
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appears on its face, it may nevertheless discriminate against foreign fishermen. Anexample 
could be prohibition of the use of certain types of equipment or vessels which were used 
only by foreign fishermen and not by fishermen from the coastal state. 

of the Commission, the meinbers shall be chosen by the Secretary-General of the 
United Nations in consultation with the President of the International Court  of  
Justice and  the Director General of the Food  a n d  Agriculture Organization 
from anlong persons qualified in the matters forming the basis of the dispute.'O6 

The  criteria to  be adopted by the Comunission in settling disputes under Article 
7 where there is a cllallenge to tlle unilaleral measures of a coastal state are set 
out  above: they depend primarily on  the coastal state showing that there is 
a n  urgent need for tlie application of the measures. T h e  criteria to  be adopted 
by the Conimission in settling the other disputes are  that 
(a) scientific findings demonstrate the necessity of conservation measures, 
(b) that the specific measures are based on  ~ ~ i e n t i f i c  grounds and are  p;actic- 

able.lo7 and 
(c) that the measures d o  not discriminate in form or  in  fact against fishermen 

of other states. 
I t  can be seen therefore that a more difficult onus of proof is cast on the 

coastal state to prove thevalidity of unilateral measures. In  any case, the meas- 
ures may not discriminate against foreign fishermen. Thus the Convention is 
incompat~ble with any unilateral extensions of jurisdiction which ex facie 
discriminate in favour of the coastal state. 

Unfortunately, the Convention has not gained the support given t o  the other 
Geneva Conventions. Some of the reasons for  this lack of enthusiasm for  the 
Convention are a suspicion of its arbitration procedure and its failure to  provide 
for criteria on the basis of which a preferential share in off-shore resources could 
be allocated to the coastal state in the light of its "special interest".lo8 On the 
other hand, its positive merits are recognized in its affirmation of the goal of 
conservation and its imposition of a duty of co-operation o n  fishing states to 
achieve this goal.log 

As far as regional fishing conyentions are  concerned, there are in existence a 
number of these conventio~is controlling the exploitation of fisheries in various 
regions of the world's oceans. Among the most important are  tlie North-East 
Atlantic Fisheries Convention (1959),"O the International Convention for the 
North West Atlantic Fislleries (1949),"' and the International Convention for  
the 1-ligh Sea Fisheries of the North Pacific Ocean (1952).l12 The main value of  
these Conventions is they establish an inter-nation forum for  the resolution of  
conflicts of interests according to standards of conservation backed u 
scientific research. f by 

Regional fisheries conventions may create con~n~iss ions  to  institute a n d  
oversee the carrying out  of conservation measures. In some cases these agencies 
have merely recommendatory powers, in some cases they have power to  adopt  

106. Art.9. 
107. This would appear to mean that they can be effectively observed in the light of existing 

fishery practices. 
108. See Anderson, "The Geneva Convention: Ten Years Later", 3 Proc. 3rd Ann. Cord 

ofrltc Law o/ilte Sea Irtsiiirrte (1968) 77-78. 
109. Bishop, op. cii., n. 100 at  1228-1229. 
110. Sec Johnston, Irtier.t~aiio/ral Law o/Fisller.ies, 363-365. The European Fisheries Conven- 

tion of 1964 dirers from this Convention in that it is concerned with defining zones of 
jurisdiction of the coastal state. 

11 1. See Jolinston, Irrierrratio~tal Law of Fisl~eries 366-369. 
112. This Convention is discussed in "North Pacific Fisheries Sy~nposium", 43 Washington 

Law Review (1967) 1 ei scq. As constrasted with the other Conventions it is based on  the 
contentious doctrine of abstention. See Johnston, "The Japanese-U.S. Salmon 
Conflict", 43 Washington Law Ileview (1967) at 27. 



27 2 THE UNIVERSITY OF QUEENSLANO LAW JOUHNAL THE 1973 LAW OF THE SEA CONFERENCE: SIGNIFICANT ISSUES 273 

Contrast the reaction of the United States Government t o  the proclamation 
of these zones: 

The  United States deeply regrets this action. T h e  United States regards this 
unilateral act as without foundation in international law. I t  firmly opposes 
such unilateral extensions of jurisdiction and believes that outstanding issues 
concerning the oceans can only be resolved by effective international a c t i ~ n . ~ "  
Despite the increase in unilateral claims t o  extended fisheries zones beyond 

12 miles, there are in existence one general convention and a nunlber of regional 
conventions relating t o  the conservation which permit regulation of fisheries 
in high seas areas. The  Convention on  Fishing and Conservation of the Living 
Resources of the High Seasloo was the last of the four  Geneva Conventions t o  
come into force. I t  imposes a duty of co-operation o n  states whose nationals 
fish in the same area of the high seas to  adopt  measures for  the conservation of 
the living resources of those seas. Conservation in this context is defined as  
"the aggregate of measures rendering possible the optimum sustainable yield 
from these resources so as  to  secure a maximum supply of food and other 
marine r e ~ o u r c e s . " ~ ~ '  Steps towards the adoption of conservation measures are  
initiated when a request is made by one state to  another to  enter into negotia- 
t i o n ~ . ' ~ ~  If agreement is not reached within 12 months o n  the measures to  be  
adopted, a n  arbitration procedure laid down in the Convention may be in- 
voked.lo3 But the significant feature of the Convention is its recognition of the 
special interest of the coastal state in the maintenance of the stocks of fish in 
areas of the high seas adjacent t o  its territorial sea.'03 Article 6 of the Convention 
imposes a duty in other states whose nationals fish in  these areas to enter into 
negotiations with the coastal state a t  its request with a veiw to adopting conserva- 
tion measures. Failing agreement within 12 months, tlie prescribed arbitration 
procedure may be invoked. However, in  one situation, the Convention permits 
the coastal state to  adopt  u~~ilateral  conservation measure if negotiations have 
not led to  agreement within 6 niontlls. Under Article 7, this may be done where 
the coastal state can demonstrate: 
(a) that there is a need for urgent application of conservation measures in the 

light of the existing knowledge of the fishery, 
(b) that  the measures adopted are based o n  appropriate scientific findings, 
(c) that they d o  not discriminate in form o r  in fact105 against foreign fishermen. 
If, however, the other states d o  not agree with these measures, they may 
challenge them under the prescribed arbitration procedure. 

The arbitration procedure consists of a determination of the validity of the 
measures by a special Commission of five members unless the parties agree to  
such a solution by another method of peaceful settlement as  provided for  in 
Article 33 of the U.N. Charter. If the parties cannot  agree o n  the composition 

99. Ibid., at 441. 
100. For an analysis of the articles of the Convention see Bishop "The 1958 Geneva Convea- 

tion on  Fishing and Conservation of the Living Resources of the High Seas" 62 Columbia 
Law Review (1962) 1206. 

101. Art.2. 
102. Art.4(1). 
103. Art.4(2). 
104. Art.6. 
105. A conservation measure may be framed in such a way that, although no discrimination 

appears on its face, it may nevertheless discriminate against foreign fishermen. Anexample 
could be prohibition of the use of certain types of equipment or vessels which were used 
only by foreign fishermen and not by fishermen from the coastal state. 

of the Commission, the meinbers shall be chosen by the Secretary-General of the 
United Nations in consultation with the President of the International Court  of  
Justice and  the Director General of the Food  a n d  Agriculture Organization 
from anlong persons qualified in the matters forming the basis of the dispute.'O6 

The  criteria to  be adopted by the Comunission in settling disputes under Article 
7 where there is a cllallenge to tlle unilaleral measures of a coastal state are set 
out  above: they depend primarily on  the coastal state showing that there is 
a n  urgent need for tlie application of the measures. T h e  criteria to  be adopted 
by the Conimission in settling the other disputes are  that 
(a) scientific findings demonstrate the necessity of conservation measures, 
(b) that the specific measures are based on  ~ ~ i e n t i f i c  grounds and are  p;actic- 

able.lo7 and 
(c) that the measures d o  not discriminate in form or  in  fact against fishermen 

of other states. 
I t  can be seen therefore that a more difficult onus of proof is cast on the 

coastal state to prove thevalidity of unilateral measures. In  any case, the meas- 
ures may not discriminate against foreign fishermen. Thus the Convention is 
incompat~ble with any unilateral extensions of jurisdiction which ex facie 
discriminate in favour of the coastal state. 

Unfortunately, the Convention has not gained the support given t o  the other 
Geneva Conventions. Some of the reasons for  this lack of enthusiasm for  the 
Convention are a suspicion of its arbitration procedure and its failure to  provide 
for criteria on the basis of which a preferential share in off-shore resources could 
be allocated to the coastal state in the light of its "special interest".lo8 On the 
other hand, its positive merits are recognized in its affirmation of the goal of 
conservation and its imposition of a duty of co-operation o n  fishing states to 
achieve this goal.log 

As far as regional fishing conyentions are  concerned, there are in existence a 
number of these conventio~is controlling the exploitation of fisheries in various 
regions of the world's oceans. Among the most important are  tlie North-East 
Atlantic Fisheries Convention (1959),"O the International Convention for the 
North West Atlantic Fislleries (1949),"' and the International Convention for  
the 1-ligh Sea Fisheries of the North Pacific Ocean (1952).l12 The main value of  
these Conventions is they establish an inter-nation forum for  the resolution of  
conflicts of interests according to standards of conservation backed u 
scientific research. f by 

Regional fisheries conventions may create con~n~iss ions  to  institute a n d  
oversee the carrying out  of conservation measures. In some cases these agencies 
have merely recommendatory powers, in some cases they have power to  adopt  

106. Art.9. 
107. This would appear to mean that they can be effectively observed in the light of existing 

fishery practices. 
108. See Anderson, "The Geneva Convention: Ten Years Later", 3 Proc. 3rd Ann. Cord 

ofrltc Law o/ilte Sea Irtsiiirrte (1968) 77-78. 
109. Bishop, op. cii., n. 100 at  1228-1229. 
110. Sec Johnston, Irtier.t~aiio/ral Law o/Fisller.ies, 363-365. The European Fisheries Conven- 

tion of 1964 dirers from this Convention in that it is concerned with defining zones of 
jurisdiction of the coastal state. 

11 1. See Jolinston, Irrierrratio~tal Law of Fisl~eries 366-369. 
112. This Convention is discussed in "North Pacific Fisheries Sy~nposium", 43 Washington 

Law Review (1967) 1 ei scq. As constrasted with the other Conventions it is based on  the 
contentious doctrine of abstention. See Johnston, "The Japanese-U.S. Salmon 
Conflict", 43 Washington Law Ileview (1967) at 27. 



measures by regulation. A s  far as enforcement is c ~ n c e r n e d , " ~  under some 
conventions this may be vested in the flag state; in other cases a n  international 
"control system" may be establislied whereby authorized officers of a Contracting 
Party may board a vessel of another Party to  see if there has been a n  
infringment of the prescribed measures, but the conferment of a right of seizure 
is rare.n4 

Any evaluation of the present international law of fisheries must take account 
of three features: 
(a) the adequacy of the concept of conservation and the measures adopted to 

achieve the end, 
(b) the machinery by which these measures are  to be carried out,  
(c) the need for the recognition of preferential rights for the coastal state. 

The concept of "optimum sustainable yield" has long been recognized as a 
basic standard to  be applied in international fisheries negotiations. Its appeal 
lies in the fact that it is a scientific concept which can be subject to  experimental 
analysis. It  takes account, inter alia, of the movement of species of fish in various ' areas of the world's oceans, their breeding habits, the effects of fishing activity 
and the use of various types of gear. When such observations reveal that the 
present o r  imminent level of fishing activity in a particular stock will lead to a 
decline in that  stock, then the standard of maximum sustainable yield may be 
invoked t o  impose some check on  the activity. 

The  measures which may be adopted t o  achieve this end have been classified 
into:  

A. Regulations affecting hlinimum Age and Size, among wliich niay be noted 
control of  gear (particularly the mesh of nets and catching apparatus) and 
the i~nposi t ion of size limits and the preservation of nursery areas which are 
designed to assist the younger species to  maturity. 

B. Regulations affecting Fishing Mortality. Some of the measures falling within 
this category are: closed areas, closed seasons, efficiency reduction, control of 
the number of vessels, and quotas.n5 All of these measures are designed t o  
achieve a reduction in fishing intensity in order to  preserve stock. 

A criticism, however, directed against most of these methods is that, tied as  
they are to  the concept of maximum biological yield, they ignore important 
economic aspects of fishing e.g. profitability of the operations in the light of 
the measures adopted. F o r  example, it is pointed out  that area closures may 
be effective in reducing mortality but they have the effect of forcing fishing vessels 
t o  go greater distances, thus increasing the cost of fishing operations. Likewise, 
restrictions on the use of certain types of gear may conduce to ineficiency.'16 

However, one particular method which has been suggested as  giving adequate 
protection to the biological goal as  well as  ensuring that fishing nations can 
derive economic benefit from the adoption of conservation policies is a n  overall 
catch limit coupled with national quotas, which permits overall regulation of the 

113. For a study of different control systems see Carroz and Roche, "The International 
Policing of High Seas FisherieS" (1968) Catladian Year Book of Ititernatiotlal Laiv 61. 
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Best", Proc. 3rd AI I I I .  Cont. Law of the Sea Institute (1968) 263. 

116. Crutchfield, op. cit. at  266. 

catching of a stock combined with a system of allocating the catch among in- 
dividual states.l17 

A United States Commission o n  Marine Science, Engineering and Resources 
which issued a Report in 1969 favours this method of c o n s e r ~ a t i o n . ~ 8  In its 
Report the Co~iimission set out  wliat it considered to be the desiderata of a 
fisheries policy: 
(a) It must encourage the development of tlie vast food resources of the sea a t  

tlie lowest possible cost in order to combat world hunger, 
(b) It  must promote the ordcrly and economically cflicient exploitation of the 

living resources of the sea, with adequate regard for their conservation, 
(c) It must not provoke international conflict but rather contribute positively 

to  international order, welfare and equity."" 
Various alternative policies were considered by the Commission. There would 

appear t o  be three major alternative regimes which can be applied to inter- 
national fisheries. In the first place there are the national solutions involving 
the extension of the territorial sea o r  exclusive fisheries zone to a fixed line, 
o r  establishing sucli jurisdiction over waters covering the continental shelf o r  
over waters in geographical contiguous areas (as with Canada). One  argument 
against this type of unilateral control is that fish are migratory and therefore 
catching cannot be effectively regulated by the creation of such zones: in any 
event, it is said, this would lead t o  overfishing in areas just outside these zones.lZ0 
If, however, the zone is wide enough or  encompasses a fisheries species dependent 
for  its nutriment on coastal waters througliout its life cycle then a n  extended 
national fisheries jurisdiction may well achieve its purpose of reserving the fish 
for the coastal state. The  major argument against such extension must surely 
be that the freedom of the liigli seas is impaired and weakened by the recognition 
of exclusive zones beyond 12 miles and that the coastal states' special interest 
can be protected in other ways.:21 

At  the other extreme is the idea that management of high seas fisheries should 
be vested in an international organization or  agency.122 Such a proposal does 
not seem compatible with the present climate of international opinion. It  would 
be vehemently resisted by both deep sea fishery states as well as those states 
with an interest in near-shore fishing on  the ground that it would deprive them 
of rights wliich they already have under international law. There are doubts 
whether such a body could eKectively carry out  coni~nercial and management 
policies associated with its responsibilities o r  make an appropriate distribution 
of profits derived from catches alnong participant states. 

One possible structure, however, wliich deserves further study is the creation 
of international companies o r  some other form of co-operative system in which 
participatory states would contribute capital (retaining proportionate share- 
holding control) t o  engage either in fishing or  in the marketing of the catch. 
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Printing OfTice, 1969). The Report is discussed in Proc. 4th Anti. Cottf. Laiv of the Sea 
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Such "joint venture" bodies would ensure a rational use of resources (e.g. 
vessels) and an equitable sharing of profits.lZ3 

The international regime favoured by the United States Marine Resources 
Commission and by a number of commentators is the establish~nent and 
expansion of regional fishery bodies to supervize and control the fishing of partic- 
ular stocks in the areas coming within their jurisdiction.lZ4 Such bodies would 
have certain regulatory powers, would be backed by adequate financing plans 
for fisheries research, and would be staffed by scientists as well as administrators. 
They would consider all appropriate measures of conservation and would also 
have the power of allocating quotas if these were adopted as an appropriate 
method of conservation. As one conunentator puts it: 

Negotiations in such a situation should be based on the fact that the only 
alternative to the acceptance of a compromise share in a reasonably efficient 
fishery managed by a group owner is the depletion of the fish stock and 
economic loss that will result from unrestricted fishing effort.lZ5 

In this regard one particular suggestion may be noted: that if national quotas 
are adopted as appropriate conservation methods, then a preference should be 
granted in the allocation of the quotas to the coastal state in relation to resources 
in areas near its coast.lZa This, it is suggested, would go some way to damping 
down the tendency to claim {vide territorial seas or exclusive fishing zones. 

This suggestion may, however, cause some controversy.127 So~ne  would argue 
strongly that the best approach is to give support to moves to secure wider 
acceptance of the Geneva Convention on Fishing and use of its arbitration pro- 
cedure.lZ8 This would protect freedom of fishing but would allow non-discrimina- 
tory conservation measures to be adopted where necessary. However, it may 
be that any system of conservation controls which does not take account of the 
right of the coastal state to some preference in fishing resources in contiguous 
areas (such preference involving discrimination in its favour) may not be 
acceptable in the light of the increasing tendency to claim extended fisheries 

CONCLUSIONS 

At this stage, it is difficult to speculate on the final form of the draft treaty or 
treaties which will be presented to the Conference. Nevertheless, we may offer some 
comment on the policies involved in any revision of the existing Conventions. 
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from a registration agency. This would be because of the likelihood of competing 
claims to exploit minerals in those areas which are closer to the coastline. On 
the other hand, the proponents of tile "wide shelf" doctrine would be more likely 
to favour a body with power to register or record claims and possibly with some 
control over exploitation activities. It is apparent that tlie financial benefits to be 
derived fro111 exploitation of resources in the deep sea area remaining after 
national jurisdiction has been extended down the slope-which the 'wide shelf" 
school favours-would be far less tlian that derived from an international reginle 
operating from [lie 200 metre line and tlierefore an elaborately-structured body 
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Conference. Assuming that technological development beyond the slope will 
not occur for decades, the only prospect of successful operations would be on the 
slope. Therefore, whatever may be the final form of the regime, the international 
community can only look forward in the foreseeable future to sharing revenue 
derived from exploitation of slope resources. It will of course be dificult to 
secure agreement on the criteria to be adopted for distributing such revenue: it 
may be noted that the United States proposal is to have it distributed to inter- 
national and regional developmental organizations. The expectation is that the 
developing countries will be favourably inclined to such a regime because of its 
strong empliasis on their needs. However in so far as a number of these countlies 
have already granted licenses for operations on their slielves, it may be that they 
would prefer to participate in tlie wealth derived from any discoveries on their 
slopes by negotiation wit11 possible licensees under their own national law 
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it is this area and fisheries which may emerge as tlie most important matters 
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tiguous Zone. If the Conference sanctions a 12 mile territorial limit, there ought 
to be a more exact definition of tlie right of innocent passage through such waters 
and the right of overflight over such waters or at  least over those which are 
classified as straits. It would also seem necessary to spell out that the right of 
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term "innocent" and the rights of the coastal state to  regulate such passage. 
T h e  existing criteria in the Convention are sufficiently vague t o  permit the 
coastal state to  take action which may jeopardize the freedom of  navigation. 
Finally, the right of passage through straits will need t o  be  considered. This is 
a most difficult question. It may well be that the word "strait", conjuring u p  as  
it does stretches of water joining two seas o r  oceans should be replaced by some 
more comprehensive terminology s u c l ~  as  "sealane" or  "waterway". Certainly, 
existing volume of use should not be allowed to dominate the definition: the 
possibility of new sea routes being opened u p  must be  accepted. T h e  question 
here will be to determine how much descriptive content to  include in any 
attempted modification of Article 16(4). 

An acceptance of a 12 mile territorial sea ought to  be accompanied by some 
more explicit indication of tlie nature of the baselines from which the territorial 
sea is to be measured. It  may be possible to reach agreement despite failure a t  the 
1958 Conference on  a combi~iat ion of length of baseline and "distance from the I 

coast" criterion: failing that,  some specification of maximum length would be ' valuable in resolving the existing uncertainty: something between 15 and 25 
miles might afford a reasonable accommodation of interests. 

As far as  historic bays are  concerned, some attempt might be made to spell 
out tlie traditional rules founding a claim to such bays. In the past, proposals 
have been made for  setting u p  a n  International Registry with which states 
might register claims. The  defects in this suggestion have been noted in the i 

Report prepared for the United Secretariat in 1962 o n  the status of historic 
bays13" but it could be looked a t  again. Failing this, tlie suggestiori in the Report 
that a method of resolving disputes arising over such clai~iis such as  arbitration 
or  judicial settlement could be incorporated in any revision of the law.131 

As to contieuous zones the main issue will be whether a "sanitarv" o r  "anti- - 
pollution" zone extending more than 12 miles from a coastline and subject t o  
the jurisdiction of the coastal state should be sanctioned. I n  so  far as marine 
pollution is already the subject of multilateral treaties, and  will also be a subject 
for  discussion a t  the United Nations Conference on the Environment in 1972. 
it would seem preferable not t o  sanction in a general law of the sea convention 
a n  extension of exclusive coastal state jurisdiction which might undermine the 
freedom of the  high seas. 

Fisheries 
Debate in  this context will centre o n  the adequacy of the Convention on  ! 

Fishing and  Conservation of the Living Resources of the High Seas. We have 
discussed the provisions for  negotiation and arbitration contained in this 
Convention and also the limited case in which unilateral measures may be 
imposed by the coastal state. The  requirement of non-discrimination has been 
said by some not to  give adequate protection t o  the interests of the coastal state. 
Assuming that the maximum sustainable yield has been or  is about  to  be reached 
in relation t o  a species of fish in a n  adjacent zone and that a catch limit plus 
national quota system is the most practicable method of conserving such 
species outside the 12 miles zone, 132 there is some justification for  allocating to I 

the coastal state a preferential participation on  the basis of special interest. This 

130. Juridical Regime of Historic Waters including Historic Bays, U.N. Doc. A/CN. 41143, 
pp. 67-70. 

131. Ibid.,70-71. 
132. This does not mean that other methods of conservation (e.g. gear control) might not be 

more practicable in some cases. I 

special interest could be based on  fishing effort o r  economic dependence but, 
as  these are rather vague criteria, it would be better to base the justification on 
biological~33 associated with geographical criteria.134 

These criteria could be clearly spelt out  in any revision of the articles of the 
Convention on  Fishing (e.g. Article 6) and as  grounds for determining the 
validity of conservation measures which would be subject to  review under the 
arbitration procedure. T o  this linnited extent, the non-discrimination require- 
ment in the Convention could be amended. However, very careful drafting 
would be necessary; otherwise there is a danger that preferential rights might be 
converted into exclusive claims. 

Provision having been made for the special interest of the coastal state in the 
exploitation and conservation of fisheries in adjacent waters, the emphasis 
should tlien be placed on  the i~iiprovernent of tlie existing regional fishery 
arrangements. The establish~iicnt of an international fisheries organization would 
be premature, but the possibility of regional groupings being unified in some 
wider association in the decades to  come should not be  ruled out.  

R.D. LUMB* 

133. For  instance, that the fish were spawned in the waters and streams of the coastal state. 
134. For instance, that the configuration of the coastline offers a species of fish a special 

environment for the continuation of its life cycle. In  this respect bays and semi-enclosed 
areas of waters which do not come within the definition of internal waters under the 
Convention o n  the Territorial Sea could nevertheless be treated as fishing conservation 
zones. The Canadian legislation is based on  this geographic principle but its defect 
liesinthe fact that it purports to createexclusive fishing zones and not conservation zones. 
The combination of biological and geographic criteria as a basis for corlservation 
zones would seem to especially apply to species of crustaceans which do not come within 
the definition of sedentary resources in the Convention on the Continental Shelf but 
whicli because of their dependenfe for their nutriment on the emuvia of coastal streams 
and their limited movement capabilities are likely to be concentrated in coastal areas, 
particularly in coastal indentations. 

*LL.M. (Melb.), D. Phil. (Oxon.), Reader in Law, University of Queensland. 
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