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W e are not look ing  into the 
d ig ital future, but liv ing  in 
the d ig ital present. Internet 

usage is d ra m a tica lly  increas ing , the 
growth of the Austra lian  internet c o n 
sumer m arket is unprecedented , and a 
host of n ew  industries have been c re 
ated. This ex traord inary pace of d e v e l
opm ent has the potential to disrupt the 
d e lic a te  b a lan ce  that has existed b e 
tw een  the rights of cop yrig h t ow n ers  
and the rights of users of copyright m a 
terials.

In his address to the Copyright fu
tures seminar, the A tto rn ey-G ene ra l 
focussed on tw o  areas —  the w o rk  of 
the Copyrigh t Law  R e v ie w  C om m ittee  
and the im p lem entation  of a co m p re 
hensive and technology-neutral set of 
copyright reforms.

Part 2 of the Copyright Law Review 
Committee s simplification report
The A tto rney-G enera l ann ou nced  the 
release of the second part of the C o p y 
right Law  R e v ie w  C om m ittee 's  Report 
on the Sim plification o f the Copyright 
Act. Part 2 focuses on s im p lify ing  the 
rights and  categories o f m ateria l p ro 
tected by cop yrigh t and p rov ides a 
num ber of m odels that describ e  ho w  
the rights and categories can  be re 
form ed to acco m m o d a te  future 
changes in techno logy.

The report sets out a m odel d e 
scribed as the 'techno logy-neutra l' ap 
proach that refers to inc lusive ly  defined 
categories of sub ject matter and ex c lu 
sive rights. U nder the 'technology-neu 
tral' approach, the current eight catego
ries o f p rotected  sub ject m atter —  
in c lu d in g  literary, d ram atic , m usica l 
and artistic works, films, and sound re
cordings —  w o u ld  be replaced by tw o  
broadly and inc lus ive ly  defined catego
ries —  creations and productions. D if 
ferent leve ls of protection w ou ld  app ly  
to these new  categories. The eight ex 
c lu s ive  e co n o m ic  rights —  in c lu d in g  
the right to rep roduce , pub lish , p er
form , b roadcast, co p y  and adapt —  
w ou ld  be replaced by tw o  b road ly and 
in c lu s ive ly  defined  e co n o m ic  rights, 
the 'right of reproduction' and the 'right 
o f d issem ination  to the p ub lic '.

The issue of moral rights is also ad 
dressed in the report, w ith  a re co m 
m endation that both a right of attribu 
tion and a right of integrity should be 
introduced.

Digital agenda copyright reforms
In 1 998 the governm ent announced  its 
dec is ion  to m ake a num ber of im por
tant reforms to the Copyright Act. These 
reforms, know n as the D ig ita l Agenda 
C op yrig h t Reform s, w ill be im p le 
m ented in the Copyright Am endm ent 
(Digital Agenda) Bill. The aim  of the re
form s is to ensure that cop yrigh t law  
continues to prom ote crea tive  en d eav 
our and, at the sam e tim e, a llow s rea
sonable access to copyright material on 
the internet and through new  com m u 
nications techno logy.

There  are five  key e lem ents that 
w ill be im p lem ented  in the Copyright 
Amendm ent (Digital Agenda) Bill.

1. Right of communication to the public
The centre-piece of the Digital Agenda 
B ill w ill  be a n ew  techno logy-neutra l 
right of com m u n icatio n  to the pub lic . 
The new  rights w ill subsist as an ex c lu 
sive right in literary, dram atic, m usical, 
and artistic w orks, sound record ings, 
film s and b roadcasts. The new  right 
w ill rep lace  the techn o log y-sp ec ific  
broadcasting right w h ich  currently on ly 
applies to 'w ire less ' broadcasts.

The right of com m u n ication  to the 
pub lic  w ill also encom pass the m aking 
ava ilab le  of copyright material on-line, 
so as to provide protection to copyright 
material m ade ava ilab le  through on-de
m and, interactive transm issions.

Exceptions: The exceptions for fair 
dea ling  w ill ap p ly  to the n ew  right of 
com m un ication  to the pub lic . The leg
islation w ill also inc lude exceptions for 
tem porary copies m ade in the course of 
techn ical processes of transmission and 
browsing on the internet. It w ill also ex
tend the existing exceptions for lib rar
ies and archives, and education  institu
tions, to en ab le  them  to p ro v id e  
reasonable access to copyright material 
on line .

2. New enforcement measures
Enforcing copyright in the d igital e n v i
ronm ent is a m ajor concern  for c o p y 
right ow ners . To address this, the 
Digital Agenda B ill w ill  p rov id e  tw o  
n ew  en fo rcem ent m easures, one of 
w h ic h  w o u ld  ban the m aking o f and 
com m ercia l dealings in c ircum ven tion  
d ev ices. The leg islation  w ill a lso p ro 
v id e  for a ban on the in ten tiona l re
m oval or a lteration  of rights- 
m anagem ent information e lectron ica lly  
attached to copyrigh t m aterial.

3. Carrier and internet service provider liability
Carriers and internet service providers 
(ISPs) have expressed concern about the 
uncerta in ty  of the c ircum stances in 
w h ich  they could be liable for copyright 
infringem ents by their custom ers. The 
Digital Agenda B ill w ill m ake it c lear 
that carriers and ISPs w ill not be liab le 
for copyright infringements on the cus
tom ers' websites by reason on ly  of the 
fact that the infringements occurred  on 
the facilities of the carrier or ISP.

4. Computer software protection
C om puter software is an integral co m 
ponent o f the in fo rm ation  eco n om y. 
The com m ittee has recom m ended  that 
the definition of 'com puter program ' be 
s im p lif ied ; and a 'rep ro d u c tio n ' o f a 
com puter program  includes a version  
resu lting from  d eco m p ila tio n  and , in 
the case of a program  in source code, 
a version resulting from com p ila tion .

A no ther proposed am endm en t af
firm s that a d ig itised  version  of any  
w o rk  is a reproduction  of the w ork  in 
its orig inal form.

5 Back-ups of computer programs
U n lik e  other literary w orks, com puter 
p rogram s are designed  to be used in 
the operation  of a m ach ine . As such, 
they are at greater risk o f being a c c i 
d en ta lly  destroyed or dam aged in the 
course of being used than, say, a book 
is in the course of being read. Current 
legislation a llow s the m aking of a back
up cop y  of a com puter program , sub
ject to cond itions. The com m ittee has 
recom m ended  that the back-up c o p y 
ing excep tion  should  be extended  to 
address this concern . Another am end 
m ent w ill expressly recogn ise  the a l
most u n ive rsa l p ra c tice  of regular 
backing-up of the entire contents of o f
fice  com puter systems.

The A tto rn ey-G ene ra l ann o u nced  
that the exposure draft Copyright 
Am endm ent (D ig ita l Agenda) B ill is 
being finalised  and w ill be released for 
p ub lic  com m ent in the com ing  w eeks. 
H e  con c lu d ed  by saying, 'The D ig ita l 
Agenda reforms w ill p lay  an important 
role in ensuring the successful deve lop 
m ent of the in fo rm ation  eco n o m y  
w h ich  is vital to A ustra lia 's  continued  
eco n o m ic  p rosperity and c rea tive  en 
d eavours.' ■

The full text of the Attorney-General's 
speech is available from: http://law.gov.au/
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