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A n t i - d i s c r i m in a t io n  
la w s :  t r y i n g  a g a in
I t is more than th irty  years since Austra lia  be

gan to in trod uce  a n ti-d isc r im in a tio n  and 
equal o p p o rtu n ity  laws. But tha t ce rta in ly  

does not mean w orkp lace inequa lity  and ineq
uity have disappeared. Just ask those librarians 
w ho  gave evidence before the recent pay eq
u ity  inq u iry  in N ew  South Wales. O r consider 
the ALIA  members w ho are still w a iting  fo r a 
hearing o f the ir an ti-d isc rim ina tio n  c la im , a l
most five years after their disadvantage became 
apparent.

The cu rre n t f lu rry  o f leg is la tive  changes 
con firm s  tha t m uch remains to be done. En
cou ra g in g ly , in three ju r isd ic tio n s  im portan t 
adjustments have been made recently. Feder
a lly , the Equal O p p o rtu n ity  fo r W om en in the 
W orkp lace  A m endm en t A c t 1999 has fin a lly  
passed th rough  Parliam ent. It replaces the 
fo rm er a ffirm a tive  action  leg is la tion , w h ich  
th ro u g h o u t its life  created prob lem s am ong 
em ployers w ho  [m istakenly] saw it as sponsor
ing reverse or positive d iscrim ina tion . W h ile  it 
deals w ith  these fears, the new A ct retains the 
detailed reporting requirements that some em 
ployers objected to. An objects clause is in tro 
duced to  make c lea r the leg is la tion 's  intent. 
Broadly, its goals are to prom ote [i| merit as the 
basis fo r w om en 's  em ploym en t [ii] action by 
em ployers to e lim in a te  a ll d is c rim in a tio n  
against w om en  in em p lo ym en t and [ ii i]  real 
w o rkp la ce  con su lta tio n  between em ployers 
and the ir staff on equal opportun ity  for wom en. 
Im portantly , a m uch broader de fin itio n  o f em 
ploym ent matters is introduced. This has the ef
fect o f b ring ing  several new  elem ents w ith in  
the scope o f the legislation —  notably arrange
ments fo r dea ling  fa irly  w ith  pregnant w om en 
and new  m others. The A ct emphasises that 
practical issues invo lved in managing pregnant 
w orkers and th e ir needs are fundam enta l re
sponsib ilities o f the em ployer. A ll organisations 
w ith  more than 100 employees must now pre
pare ta ilo red  w orkp lace  profiles as a basis for 
the action plans w h ich  must be lodged regu
larly  w ith  the redesignated Equal O p p ortu n ity  
Agency.

In N ew  South Wales, a substantial review  
o f the A n ti-D isc rim in a tio n  A c t 1977  has been 
com pleted. That Act was among the tra ilb la z- 
ers, com ing years ahead o f counterpart legisla
tion  in most o ther Austra lian ju risd ic tions. But 
this also means that its provisions were framed 
w hen com m un ity  attitudes toward racism, sex
ism and a host o f o ther prejudices were quite  
d iffe rent from  those preva iling  now. Recognis
ing this, the review  recommends several m ajor 
changes. These inc lu de  new p ro h ib itio n s  
against d isc rim in a tio n  based on re lig ious be
lief, p o litica l op in ion  and carer responsibilities. 
An em ployer ob liga tion  is proposed to provide 
reasonable accom m odation  for disabled, preg
nant or breastfeeding workers. And, most im 
portantly , it is recom m ended that in regard to
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ind irec t d isc rim ina tion , the burden o f p rov ing  
that p o lic ies  and practices are reasonable 
should rest specifica lly  w ith  respondents. Prac
t ic a lly , this means tha t w here  o rgan isa tiona l 
po licy  has the effect o f p roducing  unequal ou t
comes fo r a p a rticu la r group [w om en o r the 
d isabled, fo r exam ple ] then it is fo r the  em 
p loyer to prove the p o lic y  is reasonable. The 
v ictim s w ill not need to prove that the p o licy  
is unreasonable, m ere ly  tha t it does in fact 
have d iffe re n tia l e ffect. A num ber o f ALIA  
members w ill find  this proposal most interest
ing —  and can o n ly  lam ent that it has been so 
long com ing.

At the other end o f the scale, h is to rica lly , 
comes Tasmania w h ich  for years was seen to 
be ta ilin g  the a n ti-d isc rim in a tio n  fie ld . N ow , 
w ith  com m encem ent in Decem ber o f its A nti- 
D isc rim in a tio n  Act, the state has possib ly the 
most substantia l leg is la tion  o f any Austra lian  
ju r is d ic tio n . W here  p rev ious ly , u n la w fu l be
haviour was very narrow ly restricted to sex dis
c rim in a tio n , the new  laws have extrem e ly 
broad reach. U n law fu l behaviour now  extends 
beyond the more established areas, to take in 
d is c rim in a tio n  based on re lig ious  a c tiv ity , 
c rim in a l record, m edical h istory and associa
tion w ith  persons in designated categories. Par
ticu la r emphasis is placed on d iscrim ination  in 
awards, enterprise agreements and industria l 
agreements, and in adm in istra tion  o f all state 
laws. M any o f the grounds fo r d isc rim in a tio n  
are also proscribed by legislation in some or all 
o f the o ther ju r isd ic tio n s . But no o ther state 
covers the w ho le  range o f potential d iscrim ina
tion  in the one Act. To underpin  the legislation 
a new  Tasm anian A n ti-D is c rim in a tio n  C om 
m ission has been created w ith  w e ll-kn o w n  
law yer D r Jocelyn Scutt as its firs t C om m is
sioner.

And fin a lly , Tasmania is also show ing the 
way in encouraging industry to take on more 
d isabled  w orkers. M a jo r research com m is 
sioned for a recent University o f Tasmania con
ference on d isa b ility  in the labour market has 
found that disabled staff are at least as p roduc
tive as other employees, and are substantia lly 
more loyal to the ir employers. The survey urges 
m ajor com panies to show the way by e m p lo y 
ing m any more disabled workers.

Legisla tion rare ly  guarantees tha t people  
w ill be treated fa irly  at w ork. If the past th irty  
years have proved anyth ing  they have co n 
firm ed that some em ployers [hope fu lly  a small 
m in ority  on ly] w ill always take the risk, on the 
basis that any cost resulting from  detection is 
usually  sm alle r than the savings achieved by 
non -com p liance  over a lengthy period. M uch 
the same can be said o f occu pa tio na l health 
and safety laws. Nonetheless, these current 
developm ents in a n ti-d isc r im in a tio n  law  are 
cause for optim ism  that d iscrim ination  at w ork 
w ill g radually  d im in ish  in the next few  years.*
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