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fo rm a l 
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Moral rights laws pose 
problems for employers
E m ployers m ay need to rev iew  job co n ­

tracts w ith  som e of their staff fo llow in g  
recent changes to copyright laws. N e w  

legal rights granted to creators of some types 
of w o rk  call for re v iew  of their em p loym ent 
contracts. Prudent em ployers w ill act now  to 
ensure that em p loym ent practices are prop­
erly  a ligned  w ith  the new  laws.

The changes to the Copyright A ct 1968 
recogn ise  three categories of m oral rights: 
firstly, 'th e  right o f attribution  and o w n e r ­
sh ip '; second ly , 'the right against false attri­
bution '; and third ly, 'the right of integrity'. In 
practice , these m ean b asica lly  that em p lo y ­
ees w h o  have created  a w ork are entitled to: 
be nam ed as its author; not have it fa lse ly  
attributed to som ebody else; and not have it 
altered in w ays w h ich  m ay be p rejud ic ia l to 
the ir reputation . M o ra l rights are granted 
o n ly  to in d iv id u a ls  and not to com p an ies . 
T h ey  canno t be assigned to other p eop le . 
Em p lo yees  w h o  n o w  en jo y  the n ew  rights 
are those invo lved  in creation of any literary 
or artistic w ork. A n yo n e  w ho , in the course 
of the ir em p lo ym en t, authors any literary, 
c rea tive  or artistic w ork  has moral rights to 
that w ork. For A L IA , inC ite  articles, co lum ns 
and designs are good exam ples. Em ployees 
w h o  create works of this kind w ill no rm ally  
have  m oral rights in them  for as long as 
cop yrigh t exists —  usua lly  until fifty years 
after their death.

M ora l rights can be infringed in several 
w ays. Exam ples inc lude: failure to attribute 
the w ork  p rom inently , declaring the w ork  to 
be that o f another person, altering the w ork  
and suggesting it is the unaltered w ork  of the 
author, and altering, distorting or d isp laying  
it in a derogatory fashion. There is a defence 
to infringem ent if it w as reasonable, w ith  re­
gard to the type of w o rk  and custom  and 
p ractice in a particu lar industry. But it m ay 
be dangerous to rely so le ly  on this.

M ost o rgan isations at som e tim e fo llo w  
the practice of not attributing the w ork  done 
by the ir staff but, rather, c la im ing  it as the 
w ork  of the em p loying  body. These are often 
long standing arrangements. They cou ld  now

be illegal. Yet m any agenc ies w ill still need 
to use w ork  done by their staff in w ays that 
m ake full attribution p rob lem atic . The em ­
p loym ent relationship cou ld  be substantially 
underm ined if the law s on m oral rights w ere  
strictly app lied  in every  c ircum stance. R e c ­
ognising this, the new  law s therefore a llo w  
for arrangem ents through w h ich  em p loyees 
can consent to the techn ica l infringem ent of 
the ir m oral rights by the ir em p loyers. This 
a llo w s for specific  consent, for a single in­
stance, and general consent, w h e re b y  em ­
ployees m ay agree to techn ica l infringem ent 
in relation to all w o rk  d one  under the co n ­
tract of em p loym ent.

C u rren t em p lo ym en t arrangem ents in 
most o rgan isa tions do not in c lu d e  m oral 
rights provisions. W ith  the n ew  law s no w  in 
p lace  this cou ld  be dangerous. U n less em ­
ployers secure agreem ent to infringem ent of 
their moral rights from d irect em p loyees, in­
dependent contractors and consultants they 
m ay be vu lne rab le  to legal action . Substan­
tial damages cou ld  be aw arded  against them. 
The simplest w a y  to avo id  this is to have rel­
evan t peo p le  sign an agreem ent though 
w h ich  em p loyees  and con tracto rs agree to 
techn ica l infringem ent of their m oral rights. 
But this w ill ob v iou s ly  requ ire deta iled  co n ­
su ltation . O rgan isations , o f course, va ry  
greatlv and no approach  can  be guaranteed 
to be en tire ly  su itab le for all of them. So lu ­
tions w ill need to be tailored  to the needs of 
ind iv idua l enterprises.

W ith  the staff affected, em ployers should 
re v ie w  a ll letters o f ap po in tm en t, form al 
em p lo ym en t contracts, personnel m anuals 
and service agreements. In their present form 
it is doubtful if any of these w ill com p ly  w ith 
new  laws. R e v ie w  should take p lace  fo llo w ­
ing a d v ic e  to staff, m any of w h o m  m ay be 
unaw are  of their new  rights. N a tu ra lly , em ­
p loyees should  be a llo w e d  to ob ta in  their 
ow n  independent legal ad v ice  if they w ish to 
do so, before being asked to sign any  pro ­
posed agreem ent. W h e re  they are uncertain, 
em ployers too should seek their ow n  con fir­
m ation that proposals w ill stand up to legal 
scrutiny. ■
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