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I n a v ic tory  for co rp o rate  contro l of 
cultural heritage, the Su p rem e Court 

o f  the U nited  States has re je c te d  a 
const itutional c h a l le n g e  to the Sonny  
Bono C opyright Term Extension  A ct  
1 9 9 8  (US) by a m ajority  o f  se v e n  to 
two.

The statute w a s  li terally a 'M ic k e y  
M o u se '  bill. It had been the result o f  in
tense lob by ing  by a group o f  pow erfu l  
corporate  copyright holders,  most nota
bly  W alt  Disney, w hich faced  the expiry  
of its copyr ight  on M ick e y  M o u s e  and 

other fa m o u s  cartoon  ch aracters .  The 
or iginal sp o n so r  o f  the bill, C o n g r e s s 
m an and c o m p o s e r  So n n y  B ono , w h o  
found fam e w ork ing  with Cher, w anted  
copyright to last forever. The legislation 

e xtended  the term of copyright p ro te c 
tion for copyright w orks from the life of 

the author plus 5 0  years, to the life of 
the author plus 7 0  years, in line with the 
E uropean  U nion . It a lso  e x te n d e d  the 
term o f  copyr ight  protection for w ork s  
m a d e  for hire, and existing w orks, to at 

least 9 5  years.

An e lectro n ic  publisher ca l le d  Eric 
Eldred lau nch ed  a legal action  against  
the constitutional validity o f the Act, b e 
c a u se  he w a s  co n ce rn e d  that he w o u ld  
be u n a b le  to publish  b o o k s  that had 
p re v io u s ly  b een  in the p u b l ic  d o m a in  
—  such  as R obert Frost's p o e m s .  First 
o f  all, Eldred argued  that the extension 
o f the copyright term w e n t  b ey o n d  the 
s c o p e  o f  the copyr ig h t  p o w e r  under 
the U nited  States const itut ion . That 
c la u se  pro v id es  that the C o n g re ss  has 
the p o w e r  to 'p ro m o te  the Progress  

o f  S c ie n c e . . .  by se cu r in g  for limited 
times to authors.. .  the e x c lu s ive  right to 
their respect ive  w rit in gs ' .  S e c o n d ,  the 
e le c t ro n ic  pu b lish er  m a in ta in e d  that 
the leg islation v io la te d  the fre e d o m  
o f  sp e e c h  g u a ra n te e d  un der the First 
A m endm ent.

The m ajority  o f  the S u p re m e  Court 
re jected the argum ents  put fo rw ard  by 
Eric Eldred. In the le a d in g  ju d g m e n t,  
Justice  C in sb u rg  o p in e d  that C o n g re ss  
had the authority under the C opyrigh t  

C la u se  to extend the term o f  copyr ight  
protection : 'Text, history a nd  p r e c 

edent,  w e  c o n c lu d e ,  con firm  that the 
C o p yrig h t  C la u s e  e m p o w e r s  C o n g re ss  

to prescribe ' limited times' for copyright 
protection and to secu re  the sa m e  level 
and duration of protection for all c o p y 

right holders, present,  and future'. Sh e  
maintained that the m onopolies  granted 
by copyright law w e re  c o m p a t ib le  with

the freedom  o f  speech  and  said a s u c 

cess fu l  constitutional c h a l le n g e  co u ld  

render all past co p y r ig h t  ex te n s io n s  

sim ilarly  vu lnerable .

Justice  Breyer and Stevens  strongly 

d issen ted  aga inst  the ruling —  Breyer 

noting: 'The  e c o n o m i c  e ffect  o f  this 

tw e n ty -y e a r  e x te n s io n  —  the longest 

b lanket  e x te n s io n  s in c e  the N ation 's  
fo u n d in g  —  is to m a k e  the co p yr ig h t  

term not limited, but v irtu a lly  p erp et

ual. Its p rim ary  legal e ffect  is to grant 

the extended  term not to authors, but to 

their heirs, estates, or corporate  s u c c e s 

sors. A nd most importantly, its practical 

e ffect is not to promote, but to inhibit, 

the pro gress  o f  ' S c i e n c e '  —  by w h ich  
w o rd  the Framers m eant learn in g  or 

k n o w le d g e ' .

The d e c is io n  will  u n d o u b te d ly  

benefit the private financial interests o f 

corporat ions  and heirs w h o  o w n  ex ist

ing co p yr ig h t  w orks.  W alt  D isn e y  will 
be  ab le  to milk further royalties from its 

co llect ion  o f copyrights  on its cartoons. 

FHowever, the ju d g m e n t  w ill  harm  the 

public  interest in the a c c e s s  to cultural 

heritage.

The statute w ill  interfere with  the 

act iv it ies  o f  e le c t ro n ic  p ub lish ers  o f  

p u b l ic  d o m a in  w o rk s  —  such as Eric 

Eldred's  Eldritch Press, the Internet 
Archive, and  Project G u ten berg .  It will 
m ean that literary w orks  such as Robert 

Frost's N ew  H am pshire  p o e m s ,  M a r

garet  M itch e ll 's  G on e w ith the w ind , 
and FHG W ell 's  The shape o f  things 
to com e  w ill  rem ain  in private  hands  

until at least 2 0 1 9 .  The ju d g m e n t  w ill 

a lso  harm  the p u b l ic  p e r fo rm a n c e  o f  

m us ica l  w o rk s .  M u s ic  fees  m ay  p re 
vent o rch estras  from  pe rfo rm in g  e ar ly  

2 0 th cen tu ry  m u sic  —  such  as G e o r g e  

G e rsh w in  and A aron  C o p la n d ,  as  well  

as w o rk s  o f  great fo re ign  c o m p o s e rs  
such as Igor Stravinsky, Jean  Sibelius ,  

and  M a u r ic e  R avel .  C o p y r ig h t  estates 

w ill  b e  a b le  to control the in terpreta
tion o f dramatic works. For instance, the 

Beckett estate will b e  ab le  to en force  its 

strict interpretation of Waiting for Godot 
for even  longer. The decis ion  threatens 

the cap a c ity  o f film archives to preserve 

cultural heritage —  such as the Laurel 

and  H ardy  films. There w ill  b e  a large 

num ber o f  'o rp h an ed  fi lms' that can not 

be restored and  distr ibuted b e c a u s e  
their o w n e rs  can not be found.

It is inevitable  that the decis ion  will  
have an impact on Australian policy and

la w -m a k in g  in the c o p y r ig h t  arena.  In 

the past, the Federal G o v e r n m e n t  has 

re je c te d  p ro po sa ls  to e x te n d  the term 

o f  copyright protection. The Intellectual 

Property C om petit ion R e v ie w  C o m m it

tee  investigated w h e th e r  the copyr ight  

term sh ould  b e  e x te n d e d ,  in a c c o r d 

a n c e  with the European U nion  and the 

United States o f A m e rica .  It c o u ld  find 

no  e m p ir ica l  e v i d e n c e  w h a ts o e v e r  to 

support such an extension  o f the c o p y 

right term. Accord ingly , the C om m ittee  

re c o m m e n d e d  that there w a s  no justifi

cation to ch a n g e  the copyr ig h t  term in 

the context  o f Australia.

There are  strong e c o n o m ic  reasons 

for the Federal G o v e rn m e n t  to resist the 

siren ca l ls  to extend the term o f  c o p y 

right protection . N o b le - p r iz e  w in n in g  

eco n o m ist  Milton Friedm an testified in 

the Suprem e Court c a s e  that 'it is highly 

unlikely that the e co n o m ic  benefits from 

copyright extension under the Copyright 
Term Extension A ct ou tw e ig h  the a d d i

tional costs '.  He feared  that the legisla

tion w o u ld  h ave  a detr im ental  im pact 

upon the w e lfa re  of co n su m ers .

An a n o n y m o u s  p a m p h le te e r  from 

the United K ingdom  captu res  this se n 

timent in a diatribe against  the leg is la

tive push by b o o k se l le rs  to ex ten d  the 

c o p y r ig h t  term for l iterary p ro perty  in 

1 7 3 5 :

T see  no reason for granting a 
further Term now , w h ich  w ill 
not h o ld  as w e ll fo r granting it 
again and again, as often as the 
O ld  ones Expire ; so that shou ld  
this B ill pass, it w ill in Effect 
be establish ing a perpetua l 
M onopoly , a Thing dese rved ly  
odious in the Eye o f  the Law ; it 
w ill be a great Cramp to Trade, a 
Discouragem ent to Learning, no 
Benefit to Authors, but a general 
Tax on the Publick ; and a ll this 
only to increase the private Gain 
o f the Bookse llers .'

Hopefully, the Federal G o v ern m e n t  

will  take heed  o f this sad  lam ent, and 

not im pose  a genera l  tax  on the p u b 

lic by ex te n d in g  the term o f  copyr ig h t  

protection.

The dec is ion  o f the S u p re m e  Court 

ca n  be d o w n lo a d e d  from the w e b s ite :  

h ttp ://w w w .su p rem eco u rtu s .g o v/  
opinions/02pdf/01 -618.pdf.
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