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'...th e se  [sched u le  9 co p yrig h t an d  patents] am endm ents 
do not represent the w h o lesa le  adoption  o f the U S  in te l
le c tu a l p rop erty  regim e. W e have not stepped b ack  from  
best p ractice  elem ents o f A ustralia 's copyright regim e —  but 
w e have strengthened p ro tection  in certa in  circum stances 
—  provid in g  a p latform  for A ustralia to attract and incubate  
g reater crea tiv ity  and  in n o va tio n .' [Hon M ark  Vaile , M in 
ister for Trade, introducing the U S  Free Trade Agreem ent 
Im plementation Bill 2004 in the House of Representatives, 
23 June 2004: 31218]

'The last tim e such sign ifican t changes w ere m ade to copy
right law  they took p la ce  after three years o f consu ltation  
... the change process in the trade agreem ent pre-empts the 
reso lution o f A ustralian  discussion about how  to get the b a l
an ce  right. In fact, the changes to copyright law  in this b ill 
underm ine this im portant b alance. B y  adopting  the worst 
aspects o f A m erican  law, w e are underm in ing the creative  
p oten tia l o f m any industries and  the creative enjoym ent and  
participation o f our citizens.' [Senator Kerry Nettle (Australian 
Greens) Senate H ansard  12 August 2004: 26405]

'IFA C  [the U S Industry Functional A dviso ry Com m ittee on In 
te llectual Property Rights for Trade Po licy  M atters] applauded  
the [U S ] negotiators for co n vin cin g  A ustra lia  to com e into  
fu ll step w ith and  adhere to key provisions o f those treaties, 
consistent w ith the m anner in w hich they w ere im plem ented  
by the U S in  7 998 in their Digital Millenium Copyright Act. So 
the A m ericans have this very c le a r understanding that Aus-
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Former New South Wales parliamentary librarian, Rob 
Brian is ALIA's new copyright adviser. He was founding law 
librarian at the High Court (no, he's not 120 years old or, 
if he is, he's so fit that he should take out a patent under 
the Free Trade Agreement provisions!) and founding law 
librarian at the University of New South Wales. He thus 
has extensive experience in legislative, parliamentary and 
judicial processes and has an ongoing interest in the devel
opment of copyright law.

Rob Brian and Sarah Waladan, copyright officer of 
the Australian Libraries' Copyright Committee, both have 
Dutch antecedents, making a formidable team in the de
fence of library and information users.

ALIA members may contact Rob with copyright que
ries at: Rob Brian, 28 Lancaster Road, Dover Heights 
NSW 2030, ph 02 9371 8519, mob 0438 718 519,
rob.brian@alia.org.au.

I am leaving ALIA National Office after seven years of 
intellectual stimulation and legal change. I wish to thank 
the many ALIA members throughout Australia, and the 
lawyers, researchers, and others (neither members nor 
librarians) in five countries who have helped to further 
the interests of Australian library and information users in 
copyright matters. Finally, as an ALIA member, I wish to pay 
tribute to the executive director, Jennefer Nicholson, and 
the National Office staff who work with great dedication to 
represent the interests of the library' and information sector, 
from the part-time one-person special library to the great 
institutions, and their many and varied clients. ■

tralia has agreed to com e into  lin e  not o n ly  w ith A m erica 's  
copyright —  a ll o f the sectors w ith in  chapter 77 —  but also  
w ith their position on d ig ita l form at g enera lly  ... that is quite  
a huge step .' [Senator Len Harris (O ne Nation) Senate H an 
sard  12 August: 26422]

'Iro n ica lly , w h ile  A ustralia is being ob liged  to adopt IP  law s 
that can d isp ro p o rtion ate ly  favou r p rod ucer interests, U S  
p o licy  m akers have taken a m ore c ritica l stance on their IP  
laws. Late last year the U S  Federal Trade Com m ission (FTA) 
... re leased  a report on the p roper b alance  betw een  com 
p etition  an d  patent law s. The FT C  report, w h ich  fo llo w s a 
three-year investigation, h ighlighted  the anti-com petitive ef
fects o f tw o em erging problem s in the US, nam ely the grant
ing. ..o f excessively b road  p aten ts...an d  the granting o f too 
m any trivia l p a ten ts...' [evidence of Henry Ergas, former chair 
of the Intellectual Property and Com petition Com m ittee to 
the Senate Select Committee on the Free Trade Agreement, 
quoted by Senator Kate Lundy (ALP), Senate H ansard  12 A u
gust 2004: 26400]

'In  m any respects, the [U S  Free Trade Agreem ent] im plem en
tation b ill... m akes IP  m uch m ore com plicated  than it a lready  
is. It m akes consum ers in this country  —  not the p irates any  
m ore —  m ore lik e ly  to be both crim in a lly  and c iv illy  liab le , 
p a rticu la rly  when it m akes consum ers lia b le  for cop yrig h t 
infringem ent for w atch ing an unauthorised copy o f a D VD . it 
makes our law  m ore p rotective than U S law  in key respects. It 
introduces no m easures to m itigate the sh ift o f any copyright 
b alance in favour o f copyright owners. It m akes no attem pt 
to reduce the cost to so cie ty  o f cop yrig h t term  extension, 
w hich is im portant w hen you consider the costs in vo lved  for 
institutions lik e  un iversities, libraries, schools and  so o n ...' 
[Senator Aden R idgeway (Australian Democrats), debate on 
U S  Free Trade Agreement Implementation Bill 2004, Senate  
H ansard  12 August 2004: 26404-5I

'/ have a w ho le  team  o f experts here, and  none o f them  can  
understand w hat this is about. N one o f them  see the e v il that 
Senator R idgew ay sees; they do not see the extension o f c iv il 
lia b ility  to w h ich he is referring .' [Reply from Senator Robert 
H ill, the M in ister for Defence, guiding the U S  Free Trade 
Agreement implementation Bill through the Senate: 26420]

'The Copyright Act am endm ents con tained  in Sch ed u le  9 o f 
the B ill propose som e im portant, and  in som e cases rad ical, 
changes to the nature o f copyright and  copyright p rotections 
in A ustralia. In som e instances, their effects and  interactions 
w ith other aspects o f copyright law  are com plex and  unpre
d ictab le.

A lthough the changes d ea l w ith severa l d isparate areas o f 
the Copyright Act certain them es can be observed. They in 
clude:

• m ore generous p rotection o f copyright, m ost no tab ly an 
increase in the duration o f copyright;

• greater use o f crim ina l law, in addition to c iv il rem edies, 
to enforce copyright;

• increased  p roh ib itions on acts preparatory to copyright 
infringem ents, rather than the infringem ents them selves, 
such as d istribution o f devices that assist infringem ent;

• increasing  prohibitions, or effective barriers, to the non
com m ercia l use o f infringing m aterial;

• increased  lia b ility  for end-users and  consum ers; and

• new  law s to increase the p rotection o f copyright in e lec 
tron ic m ateria l.'

[Jacob Varghese: G u ide to copyright and  patent law  changes 
in the U S  Free Trade Agreem ent Im plem entation B ill 2004. 
Com m onw ealth  Parliamentary Library, Current issues brief 
n ° 3, 2004:8]
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