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In t h e  c a s e  o f  Em ily Somma v Great 
Ormond Street Elospital for S ick Chil
dren, th e re  has  b e e n  m u c h  d e b a t e  over  
w h e t h e r  P e te r  Pan h a s  p a s s e d  in to  t h e  

p u b l i c  d o m a in .

In 1 9 0 2 ,  JM B arr ie  first i n v e n t e d  th e  
p u c k i s h ,  f ic t ional  c h a r a c t e r  o f  Pe ter  Pan 
in his b o o k  The little white bird. In 1 9 0 4 ,  
JM B arr ie  a d a p t e d  his  s to ry  in to  a s tag e  
p la y  c a l l e d  Peter Pan, o r  The boy who 
wouldn't grow  up. T h e  p lay  w a s  a g re a t  
s u c c e s s ,  a n d  w a s  a d a p t e d  in to  a s i le n t  
m o v i e  by  P a ra m o u n t  p ic tu re s  in 1 9 2 3 .

In 1 9 2 9 ,  JM Barr ie a s s ig n e d  th e  c o p y 
r ig h t  in th e  c y c le  o f  Pe te r  Pan w o r k s  to  
t h e  G r e a t  O r m o n d  S tr e e t  H o s p i t a l  fo r  
Sick C h i ld r e n  —  a ch i ld re n 's  hosp i ta l  a n d  
m e d i c a l  chari ty .  H e  c o n f i r m e d  th e  H o s 
p i ta l 's  o w n e r s h i p  o f  th is  c o p y r ig h t  in his 
last will a n d  t e s t a m e n t  in 1 9 3 7 .  In 1 9 3 9 ,  
t h e  H o s p i t a l  l i c e n s e d  th e  a n i m a t e d  film 
rights to  Disney. In 1 9 5 3 ,  D isney  r e le a s ed  
an  a n i m a t e d  fi lm v e r s io n  o f  Peter  Pan. It 
h a s  r e l e a s e d  th e  film at  r e g u la r  in terva ls  
s in ce  th a t  first p ro d u c t io n .  In 1 990 ,  Steven 
S p ie lberg  re leased  an  a d a p ta t io n  of the  Pe
ter Pan story ca l led  Hook. In 2 0 0 2 ,  D isney  
re le a s e d  the  fi lm Return to Neverland.

In 2 0 0 2 ,  th e  C a n a d i a n  ch i ld re n 's  n o v 
elis t  J Emily S o m m a  p u b l i s h e d  th e  novel  
After the rain: a new adventure for Peter 
Pan. S h e  s o u g h t  to e x p l o r e  th e  t h e m e s  of 
th e  c la ss ic  s tory  in a m o d e r n  co n tex t :

O f a ll o f the famous children's sto
ries coming from British authors 
in the late nineteenth and early 
twentieth century, Peter Pan is the 
one that jumps out as very clearly 
having been written for adults: On 
these magic shores children at play 
are forever beaching their coracles.
We too have been there; we can still 
hear the sound o f the surf, though 
we shall land no more.

S o m m a 's  b o o k  c o n c e r n s  a 21 st c e n t u 
ry girl, c a l le d  Crystal M cF ar land ,  w h o  res
c u e s  Peter  Pan from  p e r p e tu a l  c h i l d h o o d  
in N e v e r l a n d .  H e r  n o v e l  t a k e s  a m u c h  
m o r e  posi t ive  a t t i tu d e  to th e  o p p o r tu n i t ie s  
of  a d u l t h o o d  th a n  th e  o r ig ina l  texts.

S o m m a  p u b l i s h e d  th e  novel  After the 
rain: a new adventure for Peter Pan w i th  
D a isy  B ooks  in C a n a d a ,  a ju r i sd ic t io n  in 
w h ic h  th e  copyr igh t  in th e  Peter Pan w orks  
h a d  e x p i r e d .  S he  s o u g h t  p e rm is s io n  from 
t h e  G r e a t  O r m o n d  H o s p i t a l  to  p u b l i s h  
t h e  n o v e l  in t h e  U n i t e d  S ta te s  a n d  th e

E u ro p e a n  U n io n .  H o w e v e r ,  th e  H osp i ta l  
re fused  h e r  r e q u es t  to  p u b l i sh  t h e  b o o k  in 
th e  U n i ted  K ingdom , th e  E u ro p e a n  C o m 
munity, a n d  th e  U n i ted  States. The  trus tees  
a sse r ted :  'T he  p lay  by  JM Barr ie is in full 
co p y r ig h t  in th e  U n i te d  States until 2 0 2 3 . '  
Fur therm ore ,  the  trus tees  m a in ta in ed :  ' U n 
a u t h o r i s e d  w orks ,  w h i c h  c o n t a in  t h e  P e 
ter  Pan c h a ra c te r s  a n d  e l e m e n t s  f rom  th e  
o r ig in a l  w o r k ,  a r e  n o t  a d a p t a b l e  in t h e  
U n i t e d  S tates,  w i t h o u t  t h e  p e r m is s io n  of 
th e  H osp i ta l ,  b e in g  p ro t e c t e d  by  th e  law s  
o f  t r a d e m a rk  a n d  unfa ir  c o m p e t i t i o n . '

W i th  t h e  h e lp  o f  th e  S tan fo rd  C e n te r  
for  Law a n d  t h e  In te rn e t ,  Emily  S o m m a  
filed a p r e - e m p t iv e  law su i t  in t h e  Federal  
C o u r t  o f  C a l i fo rn ia  a g a i n s t  th e  H o s p i t a l  
to  p r o t e c t  h e r  d e r iv a t iv e  w o rk ,  After the 
rain. S he  s o u g h t  a d e c la r a t io n  th a t  c o p y 
right h a d  e x p i r e d  in JM Barrie 's  b o o k s  in 
th e  U n i t e d  S ta tes ,  a n d  t h e  c h a r a c t e r s  of  
Peter  Pan, Tinker Bell, C a p ta in  H o o k ,  a n d  
W e n d y  w e r e  in th e  p u b l i c  d o m a i n .

The  c o p y r ig h t  in th e  w o rk s  fe a tu r in g  
Peter  Pan h a s  b e e n  re v iv e d  in a n u m b e r  
o f  ju r i s d ic t io n s .  In th e  U n i t e d  K in g d o m ,  
th e  P a r l iam en t  g ra n te d  a p e r p e tu a l  c o p y 
right o n  th e  w o rk s  o f  th e  Peter Pan cyc le .  
Sect ion  301 of th e  Copyright, Designs and 
Patents A ct 1 9 8 8  (UK) p rov ides :

The provisions o f Schedule 6 have 
effect for conferring on trustees for 
the benefit o f the Hospital for Sick 
Children, Great Ormond Street, Lon
don, a right to a royalty in respect o f 
the public performance, commercial 
publication, broadcasting or inclu
sion in a cable programme service 
o f the play Peter Pan' by Sir lames 
Matthew Barrie, or o f any adapta
tion o f that work, notwithstanding 
that copyright in the work expired 
on 31 December 1987.

F u r t h e r m o r e ,  in o t h e r  j u r i s d i c t i o n s ,  
t h e  c o p y r ig h t  in t h e  w o r k s  o f  Pe te r  Pan 
w a s  rev ived .  In 1 9 9 6 ,  t h e  E u ro p e a n  U n 
ion r e t ro s p e c t iv e ly  e x t e n d e d  t h e  t e rm  of 
c o p y r ig h t  p r o t e c t i o n  fo r  n a tu ra l  a u t h o r s  
for life p lus  70  years .  Similarly, t h e  U n i ted  
S ta tes  C o n g r e s s  p a s s e d  t h e  Sonny Bono 
Copyright Term Extension A ct 1 9 9 8  (US), 
a n d  r e t ro s p ec t iv e ly  e x t e n d e d  th e  te rm  of 
co p y r ig h t  p ro te c t io n  to  na tura l  a u th o r s  for 
life p lus  70  years .  The  key  q u e s t io n  s e e m s  
to  b e  w h e t h e r  th e  Peter  Pan w o rk s  a r e  e l i 
g ib le  for this c o p y r ig h t  t e rm  e x te n s io n  in

th e  U n i t e d  States.

S o m m a  a l s o  s o u g h t  a d e c l a r a t i o n  
th a t  t h a t  h e r  b o o k  After the rain d id  n o t  
in fr inge  t h e  w o rk  o f  JM Barr ie .  H e r  l a w 
yers  w e r e  c o n f i d e n t  t h a t  t h e  b o o k  w a s  
p ro te c te d  by  th e  d e f e n c e  o f  fair u s e  u n d e r  
c o p y r ig h t  law  in th e  U n i te d  States:

We believe there would be a very 
strong argument that Emily would 
be free to publish her story even if  
the copyright had not expired. The 
precedent for this claim is, as the 
question suggests, the The w in d  
d o n e  g o n e  case. In that case, A lice 
Randall was perm itted to write a 
story based on the novel G o n e  with 
the w in d  despite the fact that Gone 
with the  w ind  was still under copy
right. The Court held that a critical 
re-use o f that story was fair use. So 
too could one argue that Emily's sto
ry is a fair use o f the Barrie stories. It 
too builds upon the Peter Pan story 
in a way that questions the original 
author's point.

S o m m a  s o u g h t  a d e c la r a t io n  th a t  h e r  
ac t iv i t ies  in p u b l i sh in g  After the rain \NO\e 
p ro t e c t e d  by  th e  First A m e n d m e n t .

F u r t h e r m o r e ,  S o m m a  s o u g h t  a d e c 
la ra t ion  th a t  th e  G r e a t  O r m o n d  H o s p i ta l  
c o u l d  n o t  c l a im  a n y  t r a d e m a r k  in t h e  
c h a r a c t e r  P e te r  Pan, w h e t h e r  u n d e r  th e  
Lanham A ct o r  c o m m o n  law. S h e  a l s o  
s o u g h t  a ju d ic ia l  d e t e r m i n a t i o n  t h a t  s h e  
w a s  no t  infringing a n y  rights in t r a d e m a r k  
o r  u n fa i r  c o m p e t i t i o n  h e ld  by  t h e  G r e a t  
O r m o n d  H osp i ta l .

In r e s p o n s e ,  t h e  h osp i ta l  a r g u e d  th a t  
t h e  F ed e ra l  C o u r t  in C a l i fo rn ia  h a d  n o  
g e n e ra l  o r  spec if ic  ju r i sd ic t io n  in this d i s 
p u t e  b e t w e e n  an  English  h o s p i ta l  a n d  a 
C a n a d i a n  au thor .  W h i l e  a d m i t t in g  th a t  it 
h a d  d o n e  b u s in es s  with C a l i fo rn ia  m o v ie  
m a k e r s ,  t h e  h o s p i ta l  d e n i e d  d o i n g  b u s i 
ness  / '^C aliforn ia .  T he  hospita l  a l so  m a i n 
t a i n e d  th a t  th e  m a t t e r  w a s  n o t  r ipe  for  a 
d e c la r a t io n  of jud ic ia l  rights.

In a c u r io u s  twist, in 2 0 0 4 ,  th e  h o s p i 
tal a l so  o b j e c te d  to  a Peter  Pan 'p r e q u e l '  
—  e n t i t l e d  Peter and the Starcatchers —  
p u b l i s h e d  by H y p e r io n ,  a D isney  s u b s id i 
ary. The  b o o k  w a s  w r i t ten  by  D a v e  Barry 
a n d  R id ley  P earson .  T he  hosp i ta l  a r g u e d  
t h a t  t h e  u n a u t h o r i s e d  b o o k  in f r in g e d  its 
c o p y r ig h t  in Peter  Pan. A s p o k e s m a n  for 
t h e  H o s p i t a l  s a id :  ' )M  B a r r ie  g a v e  t h e
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c o p y r ig h t  in P e te r  Pan to  t h e  h o s p i ta l  in 
1 9 2 9  a n d  s i n c e  t h e n  t h e  ro y a l t i e s  h a v e  
b e e n  a s ign if ican t  b u t  c o n f id e n t ia l  s o u rc e  
of i n c o m e  for th e  hosp i ta l .  JM Barrie d i e d  
in 1 9 3 7  so c o p y r ig h t  in th e  E u ro p e an  U n 
ion runs  until 2 0 0 7  a n d  until 2 0 2 3  in th e  
U n i ted  States. '  By con tra s t ,  D isn ey  m a i n 
ta ined :  T h e  c o py r igh t  to th e  JM Barrie s to
ries e x p i r e d  in t h e  U n i t e d  Sta tes  p r io r  to 
1 9 9 8 ,  th e  ef fec tive  d a t e  of  th e  US Copy
right Extension Act, a n d  th u s  w e r e  ine l ig i
b le  for an y  e x te n s io n  o f  the i r  te rm . '

T h e re  h a v e  b e e n  e c h o e s  of s u c h  d i s 
p u te s  over  Peter  Pan in Austra lia .  In 1 996 ,  
Australian author,  Beth Spencer,  p u b l i sh e d  
th e  novel ,  How to conceive o f a girl. She 
u s e d  th e  fa b le  of  Peter  Pan to  e x p lo re  s o 
c ia l  a t t i t u d e s  t o w a r d s  fe m in in i ty ,  r e p r o 
d u c t i o n ,  b i r th  a n d  c o n c e p t i o n .  S p e n c e r  
w a s  w o r r i e d  t h a t  p a r t i c u l a r  c o p y r i g h t  
o w n e r s  w o u l d  re fu se  to  g ive  p e r m is s io n  
for t h e  u s e  o f  h e r  w o rk ,  b e c a u s e  o f  th e  
c r ea t iv e  a n d  crit ica l  n a tu re  o f  th e  s u b je c t  
matter .  S he  c o m m e n t e d :

In a novella which is about a third 
o f the book, I've used the occa
sional b rie f quote from Peter Pan 
as a structuring principle  —  little 
typographical stepping stones or 
punctuation points, i f  you like ...

The quotes are something like less 
than 400 words out o f20 000; and 
/  actually feel that M r Barrie himself 
would approve, but he's dead and 
it would be some unknown person 
who administers the estate making 
the decision. What i f  they, ju st per
sonally, didn't happen to like what 
/  was doing.

F o r t u n a t e l y  fo r  S p e n c e r ,  t h e  w o r k  
o f  P e te r  P an  h a d  f a l l e n  in to  t h e  p u b l i c  
d o m a i n  in A u s t r a l i a .  T h e  F e d e r a l  G o v 
e r n m e n t  h a s  s i n c e  e x t e n d e d  t h e  t e r m  
o f  c o p y r i g h t  p r o t e c t i o n  in 2 0 0 4  to  life 
o f  t h e  a u t h o r  p l u s  7 0  y e a r s .  H o w e v e r ,  
t h e  A u s t r a l i a n  P a r l i a m e n t  d e c i d e d  t h a t  
s u c h  a n  e x t e n s i o n  w o u l d  n o t  h a v e  a  re t 
r o s p e c t i v e  e f fec t .

T h e  c a s e  o f  P e t e r  P an  p r o v i d e s  a 
c a u t i o n a r y  t a l e  a b o u t  t h e  d a n g e r s  o f  
c o p y r i g h t  t e r m  e x t e n s i o n .  T h e r e  is a 
n e e d  t o  r e s i s t  t h e  s p e c i a l  p l e a d i n g  o f  
c o p y r ig h t  o w n e r s .  It is e x t r a o r d i n a r y  th a t  
t h e  U n i t e d  K i n g d o m  P a r l i a m e n t  s h o u l d  
h a v e  a w a r d e d  p e r p e t u a l  c o p y r i g h t  p r o 
t e c t i o n  to  s to c k  c h a ra c te r s .  It is t ro u b l i n g  
t h a t  t h e  E u r o p e a n  U n i o n ,  t h e  U n i t e d  
S ta te s ,  a n d  A u s t r a l i a  h a v e  d r a m a t i c a l l y  
e x t e n d e d  t h e  t e r m  o f  c o p y r i g h t  p r o t e c 
t io n .  T h e r e  is a  n e e d  fo r  g r e a t e r  c o n s e r 

v a t i o n  o f  t h e  p u b l i c  d o m a i n  a n d  t h e  in 
t e l l e c t u a l  c o m m o n s .  As t h e  l a w y e r s  fo r  
Em ily  S o m m a  o b s e r v e :

JM  Barrie almost certainly took the 
name 'Pan' from a m agical figure 
in ancient Greek Mythology, and 
aspects o f the Peter Pan character 
may have been based on Puck 
from Shakespeare's A M i d s u m 
m e r  N ight 's  D r e a m ,  Robin Hood, 
and other pub lic domain fictional 
characters. Barrie's p ira tes bor
rowed many names and character
istics from real and literary pirates 
o f his day. Em ily should be as free 
to bu ild  on the past with her own 
creativity.

It is i n a p p r o p r i a t e  t h a t  P e t e r  P an  
s h o u l d  h a v e  p e r p e t u a l  c o p y r i g h t  p r o t e c 
t i o n  in l ig h t  o f  t h e  c h a r a c t e r ' s  o r i g i n s .  
T h e r e  s h o u l d  b e  f r e e d o m  fo r  c r e a t i v e  
ar t i s ts  to  u se ,  a d a p t ,  a n d  t r a n s f o r m  s t o 
r ies ,  p l o t s  a n d  c h a r a c t e r s  t h a t  a r e  d e 
r ived  f r o m  t h e  p u b l i c  d o m a i n .

D r M a tth e w  R im m er is  a  le c tu re r  a t th e  

F a cu lty  o f  La w  a t th e  A u stra lia n  N a tio n a l 

U n iv e rs ity , a n d  a m em b er o f  th e  A L IA  

C o p y rig h t a n d  In te lle c tu a l P ro p e rty  

A d v iso ry  C ro u p .
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