
W o r k w a t c h
Fair Work legislation

The Rudd Government's Fair Work Bill was passed by the 
Federal Parliament on 20 March. The main point of contention 
in negotiations with minor parties was the definition of a small 
business. Agreement was reached that, during an 18-month 
transition period, a small business will be defined as one with 
fewer than 15 equivalent full-time staff. After January 2011 
the definition will become one of 15 employees, whether 
they be full-time, part-time, or casual. Under the previous 
WorkChoices legislation, a small business was one employing 
fewer than 100 people.

The main practical effect of the definition of a small business 
will be protection afforded to employers and employees 
where issues of unfair dismissal arise. Employees of a small 
business w ill not be able to bring an action for unfair dismissal 
until after they have been employed for twelve months. For 
larger businesses, the qualifying period for an unfair dismissal 
action will be six months.

Dismissal from a workplace will be deemed unfair if:

• it is harsh, unjust or unreasonable;

• it was not consistent with the Small Business Fair 
Dismissal Code; and

• it was not a case of genuine redundancy.

Redundancy provisions

The test for 'genuine redundancy' has also been made tighter 
than the applicable test under WorkChoices: under the new 
legislation the basic test w ill be whether "changes in the 
operational requirements of the employer's enterprise" means 
that an employee's job is no longer required to be performed. 
Under WorkChoices the applicable test was one of "genuine 
operational reasons", which was given a broad interpretation 
by courts and tribunals.

The new legislation also provides statutory entitlements 
concerning redundancy pay. The scale covering these 
payments ranges from four weeks' pay for a period of 
employment between one and two years up to 12 weeks' 
pay for ten or more years of service. Small businesses w ill be 
exempt from these provisions.

Fair Work Australia

The Fair Work legislation establishes a new administrative 
structure to oversee Australia's workplace relations system. 
Fair Work Australia w ill be formed from an amalgamation 
of the existing seven workplace relations agencies, 
including the Industrial Relations Commission, Australian 
Fair Pay Commission, Workplace Authority, and Workplace 
Ombudsman. The new structure w ill be operational by 
January 2010. The Fair Pay Commission w ill continue in its 
present form until 31 July 2009 to enable the current wage 
review to be completed: see http ://w w w .fa irpay.go v.au / 
fa irpay/W ageReview s.

Coverage of Federal industrial relations laws

It should be noted that Federal IR laws do not apply in all 
workplaces, although w ill reach about 80% of the Australian 
workforce. All Commonwealth Government employees, all 
workers in the ACT, Northern Territory, and in most workplaces 
in Victoria are covered by the Federal industrial relations 
system as are workers in organisations deemed trading or 
financial corporations -  that is, as opposed to businesses such 
as partnerships and sole traders. This coverage stems from 
relevant sections of the Australian Constitution, including the
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referral power under which Victoria 
transferred its industrial relations 
powers to the Commonwealth in 
1996.

In some instances, however, the 
question of whether an employer 
organisation is a trading or financial 
corporation is one of debate which 
may affect library workplaces.
The question considered in these 
matters is whether an organisation
engages in trading and financial activities as a substantial 
proportion of its overall operations. This can be a vexed 
question in the case of local government organisations and 
in research institutions, where fund-raising is undertaken to 
support research but not to an extent that would characterise 
the institution as a trading or financial concern. Employees 
who are uncertain about applicable laws, awards, and 
industrial agreements should in the first instance approach 
human resources staff within their workplace.

Teacher librarians: New South Wales and 
South Australia

Following recent agreement between the NSW Teachers' 
Federation and the State Government on a cumulative 
12.48% pay rise over three years, the relevant pay scales have 
been published. The relevant salary scales are on the ALIA 
website at h ttp ://w w w .a lia .o rg .au /s a la ry .s ca les /tea ch er- 
iib rarian s .h tm l. The increased salaries apply also to TAFE 
teachers and have been granted to teachers in NSW Catholic 
schools.

Details of the 3.75% pay rise granted to teachers in South 
Australia from the end of January are now available and can 
be found at the salary scales section of the ALIA site.
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