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-

By His Ezcellency Grorcr GreY, Bpquire, Governor and Commander-in-
Clicf of Her Majesty’s Province of youth Australia and its Dependencies,
and Vice-Admiral of the same, by jgnd with the advice and consent of the
Legislative Council, 4

. i »

AN ORDINANCE for further amending an  Ordinance of the
Governor and Council of this Lirovince, intituled “ An Act Jor
“giving velief to Imprisoned Iibolvent Debtors, and to make

“ provision for the adminisivation, of - the Estates of Insolvent
“ Debtors in Svuth Australia.” i '

i
WA/ HEREAS by an Ordinance of the Governor and Council of Recited Ordinance,
this Province, passed on the twenty-second day of J une, éf:::{i:?go;:elr:ti‘:c;:es

one thousand eight hundred and forfy-one, intituled “ An Act for of conformity in the
“giving relicf to Imprisoned Insolvent Debtors, and to make Pro- 66 o sh
“vision for the administration of theg Estates of Insolvent Debtors Tequires certificate to
@€ o T . . ) be signed by a certain

n South Austrelia,” it is amongst ogher things enacted, that €VETY proportion of cre-
-person declared insolvent, cither on liis own: petition or on the peti- ditors. '

tion of any creditor, who shall have dyly and in all things conformed : ;

to the laws in force concerning insolvénts at the time of issuing the

fiat against him, shall be discharged ffom all debts due by him when

he became insolvent, and from all ¢laims and demands proveable

under the fiat and inserted in his Scltedule, in case he shall obtain

a certificate of such conformity, sigied and allowed and verified -

upon oath in the manner mentioned ih the Statute made and passed -

in the sixth year of His late Majesty King George the Fourth,
Intituled “An Act to amend the Laws relating to Bankrupts,”

Which Statute requires a certificate oft conformity to be signed by a

certain proportion of the creditors of : bankrupt;

And whereas by an Ordinance of the Governor and Council of Sl rcites g;‘;';g‘n‘;
this Province, passed on the twentyteighth day of February, one grantiug cortificates ~
thousand cight hundred and forty-four for amending the first recited of conformity.
Ordinance, provision is amongst othey things made for granting to
any person declared insolvent after the passing of the now reciting

A .~ Ordinance,
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Recites the difficulty
experienced by per-
sons declared insolvent
under the first-recited
Ordinance in pro-
curing certificates
signed by creditors as’
required by 6 G. 4,

¢. 16.

Enacts that the pro-

visions of the second-
recited Qrdinance
passed in 1844, re-
specting certificates
of conformity, shall
extend to all persons
declared insolvent
since the passing of
the first-recited Ordi-
nance (22nd June,
1841), -
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Ordinance, either on his owx petition or on the petition of a creditor,

‘who shall in all things have conformed himself to the laws in force

concerning insolvents at thga time of issuing the fiat of insolvency

ainst him, a certificate of gich conformity to be signed and allowed,
and subject to such provis;ons as are therein mentioned, and it is
declared that it shall not berequisite for such certificate to be signed
by any of the creditors of suich insolvent :

And whereas after the pgssing of the first-recited Ordinance, and
before the passing of the lzigst-recited Ordinance, many persons were
declared insolvent, either ah their own petition or on the petition
of creditors, which persong have conformed to the laws in force
concerning insolvents at theitime of issuing the respective fiats against
them, but few of such persons hiave been able to obtain certificates of
conformity, signed by the firoportion of creditors, and allowed and
verified upon oath in the mafiner mentioned in the said Statute passed
in the sixth year of His late;Majesty King George the Fourth, owing
in some cases to the obduracy of creditors, and in others to the poverty
of debtors, and the difficulty:of obtaining and verifying the signatures
of creditors to such certificates, and it is therefore deemed reasonable

-and expedient to give to the provisions of the last-recited Ordinance

respecting certificates a retrpspective operation:
Be it therefore Enacted, by His Excellency the Governor of South
Australia, by and with the advice and consent of the Legislative

. Council thereof, That so mugh of the said last-recited Ordinance passed
~ in the year one thousind eight hundred and forty-four, as relates to the

. granting or allowance of cejtificates of conformity, shall be deemed to

extend to and include evey person declared insolvent either on lis

own petition or on the petition of a creditor, since the passing of the
. . 2 . .

first-inentioned Ordinance,gvho shall have in all things conformed

‘himself to the laws in force ¢goncerning insolvents at the time of issuing

the fiat of insolveney againgt him, and that all the enactments of the
said last-recited Ovdinancd relating to the method of obtainming cer-
tificates, and to their cffectnd the protection given thereby, and the
method of pleading the sanie, and the causes for rendering the same
void, and to contracts or jsecurities made or given with intent to
persuade creditors to forbear opposing or to consent to the allowance
of certificates, and to contracts, promises, or agreements by insolvents

for paying debts from which they shall have been discharged, and all

But certificates in

- respeet of fiats issued

hefore the passing of
the last-recited Ordie
nance to be allowed
by tho Judge.

~without further conﬁrmatio'x_}.

enactments relating directly or indirectly to certificates of conformity,
shall be construed as if such enactments had been originally made to
extend to all persons duly declared insolvent in this Province before
the passing of the said last-recited Ordinance, and except that where
by the last-recited Ordinafice it is provided that certificates of con-
formity shall be allowed byithe ‘Commissioner, and confirmed by the
Supreme Court, it is herebyideclared that all certificates of conformity
granted to persons declarcdl insolvent under fiats issucd before the
passing of the last-recited Ordinance shall and may be allowed by the .
Judge of the Supreme Court, and being so allowed shall be good

. ' ' IT1 Provided
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II. Provided always and be it Lnacted, That no certificate of con-
formity to be hereafter allowed as aforesaid to any debtor declared
insolvent before the passing of thé said Ordinance made in the year
one thousand eight hundred and forty-four, shall be available against
‘any creditors residing out of this Province, until the expiration of the
-times following, that is to say—asjto creditors residing in New South
Wales or Van Diemen’s Land, 1éntil six calendar months after the
application by the insolvent for suth certificate shall have been pub-
lished in the Government Gazefte; and as to creditors residin
. elsewhere out of this Province, riot until eighteen months after the
- publication of such application shall have been made as aforesaid ;
and if within the respective times aforesaid, any such creditor shall
cause notice in writing to be giveh to the insolvent, or to be left at
his usual place of abode, if suchtbe known, and if not, shall cause

Certificate not to be
available against cre-
ditors residing in New
South Wales or Van
Diemen’s Land, until
six calendar months
after the publication
of insolvent’s applioa~
tion for certificate

in the Gevernment
Gazette; and as to
creditors residing
elsewhere out of the
Province, not until
eighteen months after
such publication,

such notice to be inserted in the Goveriment Gazette, of the intention -

of such creditors to oppose the finakallowance of such certificate, then
upon good cause being shewn by dny such creditors, at a time to be
fixed upon by the Judge, it shall}be lawful for the J udge to order
- that the allowance of such certificgte shall be annulled, or that the

allowance thereof shall be suspenied for such time as he shall think

fit; and upon such order as last aféresaid being made, the certificate
- shall become void and of no effect, or it shall be suspended, as the
case may require: Provided alway$, that if no cause shall be shewn
for annulling or suspending a certificate within the respective times
hereby allowed for that purpose, sych certificate shall relate to and
have effect from the time of the allowance thereof; and that until
the expiration of the time hereby aflowed for creditors to oppose the
allowance of a certificate, such certificate so allowed shall, in the
meantime, be available against all creditors residing within the
jurisdiction of the Court, and alsd against every creditor residing
out of the jurisdiction of the Court, who shall have opposed the
allowance of such certificate, either by himself or ‘some agent
specially authorized in that behalf.

IIT. And be it Enacted, That it shall be lawful for the now Com-
missioner of Insolvency, or for any {Commissioner of the said Court,
to be hereafter appointed under he powers of the hereinbefore
recited Ordinances, or cither of them, fo do and perform all such matters
~ and things as may hereafter be required to be done wnder any fiat
of insolvency which may have been granted since the passing of the
fivst-recited Ordinance, whether sucli matters and things rclate to the
auditing the accounts of official 01% other assignees, the ordering
dividends to be made, or otherwis howsoever, as he might have
done if he had been named in such ¥at as the Commissioner before
whom the matters thercof were to be prosecuted, ‘save and except
-only the granting or allowing of certificates of conformity to persons
declared insolvent before the passingtof the second-recited Ordinance.

;‘ .

. IV. And be it Enacted, That if within seven days after the pub-
ication in the Government Gazette of such declaration of insolvency
by a debtor, as is mentioned in the fifst-recited Ordinance, passed in
' { the

Power for the Com-
missioner to do all
things under any fiat
issued since the
passing of Ordinance
of 22nd June, 1841,
as he might have done
if he had been named
in such fiat, except -
granting certificates
to persons declured
insolvent before
passing Ordinance of
28th February, 1844.

If within soven days
after publication of &
declaration of insol-
vency, a creditor does
not sue out a flat, the
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debtor making the
declaration may
petition the Court for
relief, whereupon a
fiat may issue.
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the year one thousand eighf hundred and forty-one, some creditor

shall not sue out a fiat of inJolvency against the debtor making such
declaration, it shall be lawftl for such debtor not being in custody,
at any time within fourteen idays after the publication of such de-
claration, or within such fufther time, not exceeding two calendar
months, as the Court may seg fit, on good cause shown, to allow, and
in case a fiat shall not in thef meantime be sued out against him by
some creditor, to present a petition to the Supreme Court, stating
that he is unable to meet hi§ engagements, and is desirous that all
his real and personal estate ahd effects shall be vested in the Official
Assignee of the estates and a‘}fects of insolvent debtors, according to

4

- the provisions of the Ordinajices respecting insolvent debtors, and

The same proceedings
to be had as upon

a fiat issued at the
suit of a creditor.

Insolvent to annex to
petition a statement
of his cffects.

Mistake in name or -

in statement of debts

in Schedule, without

fraud, not to prejudice
. insolvent,

To romove doubts as
to tho effect of orders
heretofore made for
the discharge of im-
Eri:oned insolvent

praying to have the benefit of such Ordinances, which petition shall
be subscribed by such petitigner; and upon the presenting of such
petition, it shall be lawful forsany Judge of the Supreme Court, orin

think fit to appoint by writin under his hand for that purpose, to
issue a fiat authorizing the pclitioner to prosecute his petition; and,
thereupon such proceedings shall and may be had, and with the like
effect with respect to declari:pg the said petitioner to be insolvent,
and with respect to the vesting his estate and effects in the Official
and other Assignees, and with respect to the proof of debts, the
protection of the person of the insolvent from arrest, and the al-
lowance of a certificate of cénformity, and generally in all other
respects as if the petitioner hagd been declared insolvent upon a fiat
issued at the suit of a creditorf And be it Enacted, That the same

~case of his illness or absem:}for such person as the Governor may

fees of Court upon the allowhnce of a flat under this clause, and

upon the proceedings conseqdent thereon, shall be payable as in
the case of a fiat issued on th$ petition of an imprisoned insolvent

debtor.,

V. And be it further Enactgéd, That to every petition by an in-
solvent debtor for relief, either3under this or any former Ordinance,
there shall be annexed a stutexrf_ent of all the real and personal estate
of such petitioner, according tofa form to be prescribed by the said

‘Court,, : E

VI. And whereas it may sofnetimes happen than the Christian
name or surname of a creditor pr debtor of such insolvent may be
mistalien or imperfectly or erroncously spelt in his schedule, or that
a debt of or a claim upon a balahice due from such insolvent may be
specified in his schedule so sworh to as aforesaid, at an amount which
is not exactly the actual nmmm§ thereof, without any fraud or evil
intention on the part of the insolvent, be it Enacted, That in such
cases the said insolvent shall betentitled to all the benefit and pro-
tection of this and former Ordjnances for the relief of insolvent
debtors. - o T

VII. And whereas many imptisoned insolvent debtors have pe-
titioned the Supreme Court for yelief under the provisions of the
said first-recited Ordinance, and; orders have in divers cases been

: ' ' made
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made whereby the petitioners have be?n ordered to be discharged
from custody, and have been declaredfentitled to the relief prayed
for by them respectively, either absalutely or subject to certain
conditions in the said orders mentiored . respectively; and doubts
have been expressed as to the effect of such orders, be it therefore
Enacted, That all such orders as last aforesaid for the discharge of
imprisoned insolvent debtors as shall have been heretofore, or shall
be hereafter lawfully made, shall havelsuch and the like effect only
as if they had been orders made in England for the relief of im-
prisoned insolvent debtors, under and by virtue of the Act of Par-
liament passed in the seventh year of Hjs late Majesty King George
the Fourth, intituled «“ An Act to amehd and consolidate the Laws
for the relief of Insolvent Debtors i England:” Provided that
nothing in this clause contained shall ;;e construed to apply to cer-
tificates of conformity granted or to Be hereafter granted to im-
prisoned insolvent debtors. 3

£,

VIIL. And in order to prevent thd inconvenience which may
arisc from any defect in any of the jproccedings previous to or
under a fiat, be it Enacted, That it shall be lawful for the Com-
missioner, with respect to any proceedings before him, or for the
said Court, or any Judge thereof, with {respect to any proceedings
previous to or under a fiat, upon applji;:ation for such purpose, to
cause such proceedings to be amended in such manner as circum-

‘stances may require, and upon such terms as to.costs or otherwise

as the Cowrt, Judge, or Commissioner fespectively may think just
and proper. o : IR
8
IX. And whereas the twenty-fifth and twenty-seventh sections
are misplaced in the first-recitod Ordinince, be it Enacted, That
the said Ordinance shall be read and construed as if the twenty-

slevcnth section had been placed bcfox%: the twenty-fifth section
therein, ‘

¥ SI

¥

X. And whereas by the present law 1‘2‘specting insolvent debtors
the Commissioner is authorized to grant: to every insolvent debtor
at large against whom a fiat of insolvendy may have issued, a pro-
tection from arrest and imprisonment frofa the time of his surrender
o the time of his final examination, but{ such protection ceases on
the insolvent, passing his final examination ; and it is deemed ex-
Pedient to grant to such insolvent protection of his person between
the time of his passing his final examindtion and the time of his
Ubtn‘ming his certificate of conformity, be it Enacted, That it shall be
lawful for the J udge or Commissioner befare whom the proceedings
Oh any fiat may have been had or may be ‘hercafter had (as the case
may require) to grant to every insolvent protection from arrest for
kucl; fur_ﬂlg‘ time after the passing of his final cxamination, or after
::‘ ﬂl]:I.ﬂlC.atlon for a certificate ‘of conformity, as to him shall seem

g Yovided that such Judge or Commissioner shall in no case
* bound to grant such Protection to any person he may think
““‘!“-*(‘1‘\'ing of the same, o

, ' . XI. And

==

ki e
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Power of Court, &e.,
to amend proceedingy.

-~

For rectifying mis-
teke as to placin

26th and 27th sections
in first-recited Ordi-
nance,

For protection of por-
sons from arrest be-
tween the time of
their final examina-
tion and the time of
their ebtaining their
certificates.
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XI. And be it Enacted, That this Ordinance shall commence and .
take effect from and after the passing hereof.
af
f _ G. GREY,

i . .
;‘,' Governor and Commander-m-Clnef.

Passed the Legzslatwe C'omtczl this eighteenth
day of July, one thousgnd ezyht hundred

C . and forty-five.

" W L. O'HALI.ORAN, :
1 Clerk of Councll
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Avzras: Printed by authority by W, C. Cox, Government Printer, Victoria-square, , i





