S

: s ' B .
AN ACT for declaring the Law i. cortain cases and for amending un
et of Council passed in the ;- yoer of Her  present Majesty's
. reign wntituled « An Act Jor regnlting “he constitution of Juries” and
Jor preveating the failire of Justice in «wases of summary proceedings
. before Justices of the Peace. -

: 'WHEREAS ‘doubts have been expressgd as to what laws and statutes
- ¥ ¥ of England are legally in force ;within  this Province : And
~whereas it is therefore expedient to declare when and how far the same
~ shall be deemed to be the laws of this Province—. )
- L B 1r rtHERFORE ExacTED by His rExcellency Lieutenant-Colonel
Geonres Gawrer Knight of the Royal Hanoverian Guelphic Order Governor
and Commander-in-Chief of Her Majesty’s Province of South Australia by
- and with the advice' and consent of the Legislative Council thereof as
follows that is to say that all the laws and statutes which were in force
in England on the twen ty-eighth day of December one thousand eight hundred
and thirty-six so far as the same are applicable to the circumstances of
this Provinee and so far as they are not inconsistent with the Acts of the
Imperial Parliament 4th and Sth William IV, ¢. 95 and Ist and 2ud V Ictoria
¢. 60 or with any order or orders in Council made in pursuance thereof or
with any enactment made by the Legislative Council of this Province shall
; be,‘and Ke deemed to be part of the laws of this Province. :

" 1L Andwhereas no express provision h
~ texing an affirmation instoad of anouth to persons belonging to the Society
of Friends commonly called Quakers or to Moravians or as to the form of
* oath to be administered to persons of the Jewish religion or to persons
~ natives of Scotland where auy of such persons happen to be called upon any
- Grand or othor Jury: Be it therefore enacted that in such cases it shall be

lawfil

as hitherto been made for adminis-

— =X
i .
.- 5
SR 3 v
M N T
L A D Han g R Aty
o o .

What Laws and
Statutes of Eng.
land shall he ia
torce in this Pro.
vince,

How persons ob.
jecting to the
common form of
teking  an  oath
shall wake an af.
firmation or  lLe
swornwhen ealled
upon Juries,




2

Tawful for persons Lalonging to tha Socisty of Friends commonly called
Quakers and for Mozavians (o make adiriastion instead of taking nn oatl,
aud for peysous of the Jewish religivi o belrworn upoa the GIA Festament
and for person; natives of Scotland who «hall object to be swern aceordin

to the English form of cath “o Le sworn according to the form of ontﬁ
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usually adopted in the Courts of Scotland, .

: L} :
::,,l;,"wi,b“f‘)ozesi:: HI. And whereas it is expedient to aniend the Act of Council of this
ving on Jurics,  Provinee passed iu the first year of Her present Majesty’s reign, intituled “ An

* &cl for regulating the constitution of Jurick” in'the particulars hereinafter
set forth : Be it (herefore enacted that all persons who are by law or custom
exempted from liability to serve upon Jurich in England shall be entitled to
such exemption in this Province: And furthef that it shall and may be lawful

«for the Magistratesin Special Sessions asseuzhled for the puipose of revisin
the jury lists in pursuance of the provisions of the said recited Act of
Council and they are hereby required to wrife the word * exempted” in the
margin of the said jury lists azainst the nies of all persons who are en-
tifled to such exemption and that no persoit having the word “cxempted”
written against his name shall be sumim?ned to serve upon any Jury:
And also that in all cases where the said Justices shall omit fo write
. the word “exempted” against the name of; names of aay such person or
persons he or they shall be entit]ed to claim his or their exemption when
called upon any Jury and the Judge presidiag in the Court where such ex-~
emption shall be so claimed is hereby authprised to al!ow.thc same,
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Certuin pullic of-  IV. And whercas it is expedient: for facﬁimting the dispatch of public
ficers and others husiiess that ceriain persons employed thirein should be exempt from
slill also be ex- (oo upon Juries: Be it thevefore enactedthat from.and after the passing
mpted from ser- .o . ; A - .
vine upon Jurics. of this Act the Colonial Secrelary the Advocate General the Assistant
Commissioner the Surveyor General the Qolonial Treasurer the Private
Secretary the Collector of Custems {he Herbour Master the Postmaster
General the Protecior of Aborigines th: Emizration Agent Resident Magis-
trates of Districts the Storekeeper General aid the Superintendent of Police

shall be exempt from serving upon any Grand or Commgn Jury ana that

any person employed in the respective deparfments of the public officers

N above enumeraled shall be entitled to claim extemption when called upon any

- - Jury and also to a remission of any finc imposed upon him by reason of

his not having answered to hiz name when, called upon any sich Jury

provided that every such person claiming ‘such exemption or remission

of fine shall produce or cause to be producéd a certificate from the head

of the deparlment in which he is employed stating that he is or was

required for active duty at the time of his beiug or having been so called

upon such Jury : Provided also that in all cases where the party summoned

- has had previous actaal notice of the suminons such certificate shall be
produced at the time when he is called upon to serve.
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B sbell be Iawful -y Anq whereas it is expedient to provide £~r the fair and impartial trial of
for pertics to ob-. . .

ject'to Jurors.  1ssucs as well in civil actions as i cuses of inllictment or information
for any fclony or misdemearnor without the expeuce attending the suramoning
of Special Juries: Be it enacted that upon the trial of any such issue when
and so often as either party whether plainti¥ or prosecutor defendant

or prisoner as the case may be shall object to any of the Jurors named in
the pancl returned by the Shesiff for the trinl ¢ such issves it shall be
lawful for him to object to any number of siich Jurcrs not e:ccecding six
¢ by giving to the Clerl: of the Supreme Conrt a copy o such ponel with the
names of the Jurors objected to struck through and the said Clerk ghall
thercupon put aside all the picces of paper or card huving thereon the

names

.
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s of the Jurors wo objected to

: by either paty and «lidl pui the
“pesidue only of the picces of paper ov caud info the ?mll,o(um;. box and shall
d;aw therefrom the nanmes of the Jurors to try such issue in the manner
provided for by the said recited Act. 5

]

" ¥1. And be it enacted that for the pur;'_mg: of enabliny parties to malie their
| nbjections in manner nforcsaid the Sherily shall upon the demand of every
1 W rson being either plaintiff or prosccu{_ur. defendant or prisoner or of his
+- attorney of agent give to such person of Lis aitoriiey or agent a copy of the
1 pancl of Jurors returned by him for the trizl of any such issue on pay-
-} -ment to him of a sum not exceeding t%w shillings,

. VI, And be it enacted that when inpny cases appointed to be tried by
Spacial Jurors a tales shall be prayed oii*account of the default in attendance
nl? any of such Jurors the bystanders t3 be summoned to make up the Jury
shall be persons qualified and liable acpording to the said recited Act to
4. sarve as common Jurors: Provided alwnys that nothing herein contained
~ shall bedeemed to prevent partics from trying issues by Spocial Jurics in the
i manner provided for by the said Act ni cases where the Supreme Court or
any Judge thereof shall sce fit to allow sugh raode of tiial to be had or to alter

 the law respecting Juries in any particufar not herein expressly cnacted,

4 VHL And be it enacted that upos every rule or order of the Su-
i} preme Court or of any Judge thereof fgr o Special Jury thirty instead of
1 twenty Special Jurors shall be ballotted faf in the manncr provided for by the
T said recited Act and that from that nufiber it shall be lawful for each party
§ to strike off siz Jurors and thit the sufnz ‘proceeding shall be had with
- respect to the remaining eightcen specio& Jurors as is provided with respect
1 to the sizteen Special Jurors therein rrentioned except that whereas 1t is
provided that the Sheriff shall on tha déy appointed for the trial deliver to
tke Chief Clerk or other properoficer of #h» Sepreme Court the two reduced
Tistsof Jurors thereiu mentioned it shall b the Quty of the party applying for
- such Special Jury or in cass.of his defeillt for the oppasite party to deliver
_ to the said Chief Clerk or other proper of"xi-cr a copy of such reduced lists.

IX. And be it enacted that at the cn of every sitting of the Supreme
Court for the trial of issues whether ciyil or criminnl the Sheriff or his
deputy shall write opposite the nzine of evéry Juror who shall have served at
such sitting the time of his so serving and sha!l not again summon such Juror
in a less time than a year from the time of his so serving unless all the
Jurors named in the Jurors’ Book chal'have been previously summoned
and that the Sheriff shall 2s far as is practicable summon such persons
i ®8 Jurors who have been the longest time fithout serving and shall for that
3 ,purpkose preserve the yearly book of Juror:with the several times of servics
| marked as aforesaid for at least three years after the same is made out.

heng)

1 X, And whereas it is provided that ke %’lzz’ej Clerk: of the Court or other
. officer shall keep an account of the numler of days each Juror sha!l be

called and answer to such call and dely fattend the suid Court and that
after the expiration of ‘the time anpointed by the Couri for the attenluuce
of such Jurors respectively the Clork or éther proper oflicer shall doliver
to every such Juror a short account or meniorandui in writing setting forth
the number of cases upon which each Juror may hive Leen called and the
sum of monay to which each Juror mey be eacitled: Bz it enacled that

such duty shall be discharged by the Sheriff or his deputy,
S ‘ 4
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i(.“ ‘d:;-“lSu;'Lri«:;l:g Court under or by virtue of the said r‘-('itcd Act or of this Aet shall 1,,
the Colenial Tres, DA together with the other fees receiy

'ed by him to the Colonial Treasure,

rurer quarterly,  quarterly :  And that all fines impospd by the Supreme  Court und.,
the authority of the said recited et or by virtue of any other authori

aud all forfeitures incurred in the faid’ Court by recason of estreate;
recognizance or otherwise shall be levied by writ issning out of the said
Court directed to the Sheriff who at the time appointed by such writ sha)
duly make a return thereof to the said Court showing the mauner in whig,
he shall have executed the same and shall duly pay into the said Court all
sums levied by him by virtue thercof and at the end of every quarter of
a year a schedule of all fines imposed by or forfeitures incurretf in the saig
Court and of the suins levied anK paid into the said Court in respect thereof .
shall be sent to the Colonial T'reasurer signed and attested by the said Cley);

who shall at the same time pay over to the said Treasurer all sums so paid
into Court as aforcsaid, L , o _ f

Recognizances of X [I, And whereas doubts have arised as to-the power of discharging the
petsons surrender- ; 114

ing those forwhom Trecoguizances of persons who have Lecome bail for the appearance of '
thc{' have become others to take their trial on any charge of felony or misdemeanor where the
bdi

(bilil may be dis- jersons so becoming bail are desirous «{f surrendering the persons for whose
chargee e;bail: Be it enacted that in every -

appearance they may have so becom :
ave become bail by recognizance for the

casc where the persons who may L :
- aEpearance of any other person or persons as aforesaid or either of them
s

all prove-upon oath to the satisfactiqn of th

whom they entered into such recognizance that there is reasonable ground {
to believe that the person or persons fof whose appearance’ the recognizance |

has been entered into will abscond and ‘make default it shall be lawful for L
. such Justice or Justices before the return of the recognizance to the Court |-
in which the trial is to be had to reccive from such bail oreither of then; L
the surrender of the person or persons for whose appearance bail has been so i
given and by warrant to commit the person or peraons so surrendered to :
the common gaol there to await his o’ their trial in the same manner as if
such bail had never been given and the said Justice or Justices shall 5
return the said recognizauce to the proper Court with a memorandum

thereon fhat the same has been discharged by the surrender of the

arty -

for whose appearance it was entered linto: Provided always that psucl)\
recognizance_may be discharged and the party accused committed as afore-

~ said by the Supreme Court or by any Judge theicof in all cases where such:
Court shall see fit. . oy O, ) ,
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¢ Justice or Justices before i
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Proceedings bo.  XIII. And whereas it is expedient and necessar
.'g“r"““‘c” of regulating summary proceedings before Justic
the Teace. and in the manner hereinafter mentioned: Be it therefore enacted that :
from and after the passing of this Act in all cases wherein by any Act or-

Acts herctofore made and passed or hercafter to be made and passed or by

this Act any proceedings shall have been or shall Le directed to be had or

matter authorized to be heard and determined by or before one Justice

or any two or more Justices in a summary way (and no particular mode

ot proceeding shall have been or shall be by any such Act directed in that

helialf) it shall be lawful for any one Justice to receive the original informa-

. tion or compluint and to issue a summons or warrant requiting the parties:
and witnesses to appear before himself or before any one or more Justices

as the case may require and upon the appearance of the defendant or his or

er contempt Ly not appearing after having been duly summoned in manner.
hereinafter mentioned and after suflicient time for his or her appearance.

. shall have Leen allowed it shall be lawful for any such Justice'or Justices (as
the case mr?- require) upon due proof on oath of the matters aforesaid to
proceed and examine into and hear and determine the matter in a sum-

mary

y to make provision for .
es of the Peace in the cases”
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“convict the de
~ penalty ond if "he or she shall neglect to.pay the same fine or penalty
~together with the costs and charges attendjng su ch conviction to be assessed
and ascertained by the said Justice or Jystices into the hands of the said
“coavicting Justice or one of the said convigting Justices (in case there shall
“have been more than one such Justice) jwithin one weck next after such

 tobe levied by

. ) A 5 .
paTy way aud examine upon oath all necesqary witnesses oroluced, and give

s or their ju_dgment thereon and in casqd such Justice or Justices shall
endant and award against him or her any fine or pecuniary

conviction without any previous demand of such penalty other than the order

 of such Justice or Justices then it shall be lawful for such Justice or Justices
. or either of them or for any other Justice 6f the Peace upon proof to him of

istress and sale of the goos and chattels of the offender the
overplus after deducting the charge of such, distress and sale to be rendered

such default in mement to cause such finc ‘or penalty and costs and charges

" to the said offender : Provided that if upon the return of the officer charged
" "with the execution of the said distress i} shall appear that no sufficient

distress can be found or the party adjudged to pay any money shall at the

_ time of the said adjudication or convictipn declare that he or she has no
: ﬁooal or chattels on which the said distress'can be levied then the convicting

ustice or Justices or either of them or any other Justice of the Peace may

" by warrant commit such offender to one of Her Majesty’s gaols there to

remain for any timz not exceeding the tiniz hereinafter mentioned that is

to say not exceeding seven clear days where the whole sum to be levied or
.. vemalning unpaid together with the costs shall not exceed ten shillings for
‘s term not exceeding fourteen clear days where the'said sum and costs shall -

not exceed one pound for a term not excepding one calendar month where
the said sum and costs shall not exceed five pounds and for a_term not
exceeding three calendar months where the said sum and costs shall be of

any greater amount unless the said sum to be levied together with the costs

_ shall be sooner paid.

.«

XIV. And beit enacted that in all cades in which no 6ther mode of

‘proceeding shall have been or shall be in that behalf provided the directing

of any summons to any person whatsoever in the name or names by which
he or she s or has been usually known whether the same be the real or

~ the feigned or assumed name or names of isuch person shall be deemsd to
~ be a sufficient description of the person or’persons to whom the same shall

be directed and that every- summons may direct the party to appear either

- before the Justice or Justices issuing the same or before any one or more

Justice or Justices generally as the cast may require (without naming
any Justicej: Provided that such summons shalldirect the party so to

~ appear at a time and placz certain to be named in such summons.

~ XV. And be it enacted that if any person ’j.?.hall be personally served with a
aummons under the hand of any Justice or’ Justices of the Peace requiring
him or her to appear as a witness to give: evidence before any Justice or

. Justices touching any matter whereof such Justice or Justices shall have

jurisdiétion and shall neglect to appear or shall refuse to give evidence at the
time and place for that purpose appointed without a reasonable excuse for

How penaltiesare
to be levied,

Service of Sum.
mons.

Persons neglect-
ing to appear,

such negect or refusal every such person shall for every such offence forfeit

and pay a penalty or sum of not less than two pounds nor more than twenty
unds which said penalty shall and may be recoverable by proceedin
efore any one Justice of the Peace whois hereby authorisei to hear anc
determine such offence in a summary way and shall be levied and be
distributed in the manner by this act directed with respect to all other cases
by this act intended to be provided for.

’
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XVI And be it further enacted that yhere the evidence of any person
Persons w "“'“”3; shall be required before any Justice or Justicds in an casc where such Justice
l“‘:"‘"“} o hvait 0F Justices shell have jurisdiction to hedr and detemine the matter in a
giving evidenee,  summary way or when such Justice or Justices shall have power only to muke
enquiry preliminary to a subsequent trial ahd it shall be proved upon oath
to the satisfaction of any Justice or Justices that the person whose evidence
is required has been duly summoned ejthe} personally or by leaviog a copy
of tht summons at his or her usual place bf abode and wilfully neglects to
appear or that such persons purposcly Leep out of the way to avoid being
summoned it shall bhe lawful for such Justice or Justices to issue his or their
warraut to qny peace officer to ppprehend and bring before him or them
such person so wilfully neglecting to appeay or so kecping out of the way as
aforesaid and to detain him or her untif he or she shall give his or her
- evidence and in case of a preliminary enquiry further to detain such person

until he or she shall give security for his g

g gr her appearance as a wifness in
tha court where the subsequent trial is to be hear : R

Form of convie- X V[ And he it enacted that in all gases (exce t where a particular
tion, : e T p -

. - form of judgment or conviction shall have been of shall be by any act

. dirccted to be used in that behalf) a Judgnient or conviction in the form on

: Lo to the effect of the form (as the case shall’happen to bej prescribed by the

- schedule to this act annexed marked A shall:be good valid and effectual to all

intents and purposes whatsoever without isetting forth or stating in any

. conviction the name of any witness or *the particular place where the

offence was committed and without sctting- forth any part of the evidence

or stating the facts in any further or more particular manner than shall be

—- necessary to show that the offence was éone against the true intent and

meaning of the act creating such offence” And no summary conviction
whatsoever by auny Justice or Justices of tfne Peace whether under this or
any other act and whether a particular form shall have been or shall be
in that behalf directed or not shall be quashed in any case for any mere

technical error or mistake in any name or date or title or in any atter of

description only -but in all ¢ages regard shgll be had only to the substance
" and elfect thereof, L U A

P
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Distribution  of X VIIL, And be it enacted that in all cases where by any act a pecuniary
penaltics. . penalty of uncertain amount shall have been or shall 'be or is by this act
- mmposed (that is to say) a penalty or suni of not less nor more than an
amount in that behalf specified the amount of every such penalty (within

the limits so prescribed) shall be in the disciction of the convicting Justice
or Justices and that every penalty award..d by such Justice or Justices shall
in all cases (except where otherwise Irovided by any such act) and except
- where the informer or party prosecuting shall be examined as a witness o
o ' and be distributed one moiety thereof to the use of Her Majesty her heirs
and successors for the public uses of this Province and- the support of the
Government thereof and the other moiety to the use of the informer ar party
presccuting who shall also be in all cases_entitled to his or her costs and

charges over and above such penalty to be ascertained and assessed as
aforesaid. " 3 ’

L e GEORGL GAWLER, -
. S Governor of South Australia,
Passed in Council, this twenty.first 3

-

day of February, 1840, R

GEORGE HALL, - 7 - o
Clerk of Counail,




7
SCHEDULE REFERRED TO
. * ) 2

A

. . " :
Bewmg the Form of Judgment or Conviction by this Act referred to

XIS Y,

South Australig—

Be it remenibered that on this day of

3 .18
[namc]r‘of [place] was duly convicted beforé me A. B. [or us 4. B. and

C. D.] one [or two or more as the case may be] of Her Majesty’s Justices
of the Peace upon an information in that liehalf exhibited before [name of
the Justice or Justices] ‘on the :

! . dayof now past
hy A.B. of in the said Province for that on the y
of 18 [state the fact or offence tn respect of which the Judgment

or conviction is had] I [or we] do in purspance of the act in such case made
and provided for [state the principal subjéct of act but not the title] award
order and adjudge that [set forth the aljudication and if awardinga penalty
as follows] the said [offender] do for su¢h offence [where necessary add
being his or her second or third or subsequent offence as the case may be
forfeit and pay the sum of . pohnds to go and be distributed as th
and by the said act [or if such act shall not have specifically provided for
any distribution of such penalty here $tate the title of the act providing
Jor distributicn] is provided besides the costs and charges of and attending
this conviction whic*n said cost and charggs I [or we] the the said Justice [or
Justices] to hereby ascertain and assess a} the sum of ‘

‘Given under my hand und seal [or our hands and seals] the day and year
first above written ’ '
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