No. 31.

An Act to consolidate the several Ordinances relating to the Establish-
ment of the Supreme Court of the Province of South Australia.

[Assented to, June‘l__‘flL 1856.]

of the reign of His late Majesty King William the Fourth,

a Court of Judicature was established, called the Supreme Court of Re
0.

the Province of South Australia: And whereas two other Acts or
Ordinances have since been passed, the one being No. 6 of the year
of our Lord one thousand eight hundred and forty-four, and the
other being No. 12 of the year of our Lord one thousand eight
hundred and forty-nine, to amend the aforesaid Act or Ordinance:
And whereas an Act or Ordinance, being No. 5 in the year one
thousand eight hundred and forty-eight, was passed to make the
validity of the General Rules and Orders of the Supreme Court of
South Australia then already made, or thereafter to be made, de-
pendant upon the ratification of them by some subsequent Ordi-
nance of the Governor and Legislative Council of South Australia,
and a certain other Act or Ordinance being No. 10 in the year one
thousand eight hundred and forty-nine, was passed to extend the
time for the confirmation of the General Rules and Orders of the
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Supreme Court, and a certain other Act or Ordinance, bejng No. 2 1850, No 2.

of the year one thousand eight hundred and fifty, was passed for the
confirmation of the General Rules and Orders of the Supreme Court

of South Australia, and to amend the laws relating to such General

Rules and Orders; and it is deemed expedient to_consolidate and
amend the provisions of the aforesaid Acts or Ordinances—Be it

therefore Enactéd as is hereinafter set forcn, that is to say—That the ,
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said Supréme Codlt, so established as aforesaid, shall continue, and Sapremo r(g::;r: to be
shall be holden by or before one or more Judge or Judges appointed, more Judge or
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d, by“‘,the_Govemor, with the advice and
ouncil, one of whom shall have the tit}é-

or hereafter to be appoin

consent of the Executive

of Chief Justice, the present Judges being Charles Cooper, Esguire;
‘%ﬁ enjamin ,Boothby, Esqu%re ; and that the said Charles
Cooper shall be the first Chief Justice; and that all the power,

jurisdiction, and authority, which by this Act is given to the said
Court, shall and may be exercised by the sole idge if there be
only one, or by the several Judges acting together if there shall
be more than one, or by any one of such Judges, according to
such rules of proceeding as may have been made, or may here-
after be made, by the Judges in pursuance of the powers given to
them by this Act. ’

2. That such Court shall have such ministerial and other officers
as shall be necessary for the administration of Justice therein, and
for the due execution of the judgments, decrees, orders,and processes

%, thereof; and that all persons who shall and may be appointed to

the several offices of Master, Registrar, Prothonotary, or Keeper of
Records of the said Court, or to any offices therein whereof the
duties shall correspond to those now performed by the Master,
Registrar, Prothonotary, or Keeper of Records of any or either of
Her Majesty’s Courts of Record at Westminster, shall be so appointed
by the Governor, with such advice and comsent as aforesaid; and
that all pergons who shall or may be appointed to any other office
within tfxe said Supreme Court, shall be so appointed by the Chie
or First Judge of the said Court for the time being if more than
m Judge of the Court if there shall be only one Judge:
and that the several officers so to be appointed by the Governor,
with such advice and consent as aforesaid, shall hold their respective
offices during the pleasure of the Governor, with such advice and
consent as aforesaid; and that the several officers so to be appointed
by the Chief or First Judge, or by the Judge, as the case may be,
shall be subject to Be removed by the said Court from their
respective oflices upon reasonable cause.

3. That no new office shall be created in the said Supreme Court,
unless the Governor of the Province, shall first signify his approbation
thereof, in writing, under his hand, to the Judge, if only one, or
to the Chief or First Judge of the said Court for the time being, if
there shall be more than one Judge.

4. That the salaries of the Judges, and of the ministerial and
other officers of the Court, shall be in lieu of all fees or other
emoluments whatsoever, it being the intent of this Act that the
Judges of the Supreme Court, and the ministerial and other officers
appointed by virtue of the same, shall derive no emolument from
any fees which may be made payable under the authority of this

" Act; but that such fees shall, and they are hereby directed to be

accounted for to the Treasurer of this Province, for the general
purposes thereof. : : N
| o - 5. That,
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5. That, in case of the absence, of any such Judge, or of such ”“%A’, v

disease or infirmity as shall render 4ny such Judge, incapable #oe AT /
for the time being, of discharging the duties of his office, it /y/

shall be lawful for the Governor for the time being of the said _ ‘ P
Province, by and with”the advice of the Executive Council of the O o, e
said Province, to appoint some fit and proper person to act in the ... A<~ »f‘ﬂ*’f,;i
stead of such Judge so being absent, or becoming incapable, - g > ;j: -~ ; -
until such Judge shall return to the execution of his office; =77~ T T e
and, in the meantime, the person so appointed, as last aforesai(f,/ HANRS” AR
shall be deemed and taken to be, and shall be an Acting Judge’ - —rn <ee
of the said Supreme Court.
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6. That the said Supreme Court shall continue to have and use Seal of Court.
a seal bearing a device or impression of the Royal Arms, within an
exergue or label surrounding the same, and with the following in-
scription—* Supreme Court, South Australia;” and that the said
seal shall be kept in the custody of the chief officer of the Supreme
Court for the time being.

7. That the said Court shall be a Court of Record, and shall have Jurisdiction of Court,
cognizance of all pleas, civil, criminal, and mixed, and jurisdiction °il #nd criminal
in all cases whatsoever as fully and amply in this Province and its
dependencies as Her Majesty’s Cotirts of King's Bench, Commonm
Pleas, and Exchequer, at Westminster, or either of them, lawfully

have or hath _in England; and the said Court shall also be at all '
times a Court of Oyer and Terminer and Gaol Delivery in and for

the said Province aﬁd its dependencies; and the said J}:Jldge S0 ap- aTx;)db';earSt?;g,oégyer
pointed or hereafter to be appointed as aforesaid, ghall have and

exercise such and the like jurisdiction and authority in thig Province —

and its dependencies ag_the Judges of the said Courts of King’s

Bench ngmonPlea&aW quer, or any of thém Tawfully

Ifave and exercise, and as shall be neeessary for carrying into effect

the several jurisdictions, powers, and authorities committed to the
said Supreme Court.

8. That the said Supreme Court shall be a Court of Equity in Court of Equity.

this Province and its dependencies, and shall have power and
authority to administer justice and to exercise and perform all such
acts, matters, and things necessary for the due execution of such
equitable jurisdiction as the Lord High Chancellor of Great Britain
can or lawfully may within the Realm of England, and all such acts,
matters, and things as lawfully can or may be done by the said
Lord High Chancellor within the Realm of England in the exercise of
the jurisdiction to him belonging.

9. That the said Supreme Court shall be a Court of Ecclesias- Ecclesiastical Juris-
tical Jurisdiction, with full power to grant probates, under the saal ;’r‘;":,‘:"l;wf:gm;ﬁ
of the said Court, of the last wills and testaments of all or any of Ietters of administra-
the inhabitants of g}ﬁ Province and its dependencies, and of all *™*

other
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other persons who shall die and leave personal effects within this
Province or its dependeticies, and to commit letters of administrafion

. under the seal of the said Court, of the goods, chattels, credits, and

all other effects whatsoever of the persons aforesaid who shall die
intestate or who shall not have named an executor resident within

tggl said Province or its dependencies, or where the executor, being
duly e

, shall not appear and sue forth such probate, annexing
the will to the said letters of administration when such person shall

~ have left a will without naming any executor, or any person for

Letters of adininistra-
tion to be granted to
next of kin, or to
officer of Court, or
creditor in certain
oases,

Administrator to give
secnrity.

executor who shall then be alive and resident within the said Pro-
vince and its dependencies, and who being duly cited thereunto will
appear and sue forth a probate thereof and to sequester the goods
and chattels, credits, and other effects whatsoever of such persons
so dying in cases allowed by law, as the same is and may be now
used in the Diocese of London, and to demand, require, take, hear,
examine, and allow, and, if occasion require, to disallow and reject
the accounts of them in such manner and form as is now used or
may be used in the said Diocese of London, and to do all other things
whatsoever needful or necessary in that behalf: Provided always,
and the said Court is hereby authorized in such cases ag aforesaid,
where letters of administration shall be committed with the will
annexed for want of an executor applying in due time to sue forth
the probate, to reserve in such letters of administration full power
and authority to revoke the same and to grant probate of the said

will to sach executor whenever he shall duly appear and sue forth
the same.

10. That such letters of administration shall be granted to any
one or more of the lawful next of kin of such persons so dying as
aforesaid, and being then resident within the jurisdiction of the said
Court, and being of the age of twenty-one years, and in ease no
such person shall then be residing within the jurisdiction of the said
Court, or being duly cited shall not appear and pray the same, then
that the same shall be granted to the Registrar, or Clerk, or some
other ministerial officer of the said Court, or to such other person
or persons, whether creditor or creditors or not of the deceased
person, as the Court shall see fit: Provided always, that probate of
wills and letters of administration to be granted by the said Court
shall be limited to such money, goods, chattels, and effects as the
deceased person shall be entitled to within thig Province and its
dependencies.

11. That every person to whom such letters of administration
shall be committed shall, by himself with one or more sufficient
and able sureties, before the granting thereof, give and enter into a
sufficient security by bond to the Curator of Intestate Estates for
the time being, for the payment of a competent sum of money, respect
being had in the sum therein to be contained and in the ability of
the sureties to the value of the estate, and that sucb bond shall be
deposited in the said Court among the records thereof, and there

safely
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safely kept; and that a copy thereof shall also be recorded among
the proceedings of the said Court; and that the condition of the said
bond shall be for the making and exhibiting by the administrator
to the Supreme Court of a just and true account of the goods,
chattels, credits, and effects of the deceased, within six calendar
.months after the granting of such letters of administration, and for
the making and exhibiting by the administrator to the Supreme
Court of a just and true account of his administration of such goods,
chattels, credits, and effects within twelve calendar months after the
granting of such letters of administration; and for the due adminis-
tration of such goods, chattels, credits, and effects, and in case it shall
be necessary to put the said bond in suit for the sake of obtaining the
effect thereof for the benefit of any person who shall appear to the
Court to be interested therein, such person from time to time giving
security to the satisfaction of a Judge of the Supreme Court for paying
all such moneys and costs as shall arise from the said suit or any
part thereof, such person or persons shall by order of the said
Court be allowed to sue the same in the name of the Curator of
Intestate Estates for the time being, and the said Court is hereby
empowered to order that the said bond shall be put in suit in the
name of the said Curator accordingly.

12. That every person to whom letters of administration shall be
granted, shall make and exhibit such accounts, as aforesaid, to the
Supreme Coart, or to a Judge, or the Master thereof, within the
respective times mentioned in bond for that purpose, and shall
verify such accounts by his declaration, in writing, made in the
presence of the Court, or a Judge, or Master thereof, that the
account exhibited by him is, to the best of his knowledge and belief,
a true and just account of the chattels, credits, and effects of the
deceased, or of his the administrator’s administration thereof, as the
case may be, which declaration the said Court, or a Judge, or a
Master thereof is hereby empowered to administer. And in case
any such administrator shall neglect to make and exhibit to the
Supreme Court either of such accounts, verified as aforesaid, for the
space of one calendar month after the time appointed by his bond
for that purpose, it shall be the duty of the Curator of Intestate
Estates to cause such administrator to be summoned by a Judge of
the Court to show cause before him why he should not be ordered
to exhibit such @ccount to the Court forthwith; and in case such
administrator, being duly served with such summons, shall not at-
tend before the Judge at the time and place mentioned therein,
or shall not show any rcasonable cause to the contrary, it shall be
lawful for the Judge to order the administrator to exhibit such
account, verified as aforesaid, either forthwith or within such further
time as the Judge shall think fit to allow; and if such administrator
_ shall not within the prescribed time or within such further time as
shall be allowed him by a Judge, make and exhibit such account in
manner aforesaid, it shall be lawful for any Judge of the Court to
impose such fine upon the administrator making such default, not
exceeding OneMHundred Pounds, as the Judge shall see fit, and so
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from time to time as often as default shall be made; and every such
fine shall be levied by writ, directed to the Sheriff, in the same man-
ner and applied to the same purposes as fines imposed by the
Supreme Court for contempt are now levied and applied: Provided,
that it shall not be the duty of the Court, or J udge, or of the Cura-
tor of Intestate Estates, to investigate the truth or correctness of
any such accounts, nor further to interfere with the administration
of the estate than the compelling such account to be rendered in
any case where there shall be any lawful next of kin of the deceased
of full age and capacity resident within the jurisdition of the Su-
preme Court: Provided also, that nothing herein contained shall
prevent the Curator from taking proceedings on such bond as afore-
said, at the request of any person interested, and on security being
given in the manner provided by the said in part recited Act.

13. That all persons to whom probate of wills and letters of
administration shall be granted by the said Court shall from time
to time, until the effects of the deceased person shall be fully
administered, make and exhibit and pass their accounts relating
thereto before the said Court, within such times after granting
probate of administration as are before mentioned for making and
exhibiting and passing accounts after the proof of administration ;
and in case the effects of the deceased shall not be fully administered
within the respective times aforesaid, then, or at any earlier time, if
the said Court shall see fit so to direct, the person or persons to
whom such probate or administration shall be granted shall pay
deposit, and gispose of the balance of money belonging to the estate
of the deceased then in his, her, or their hands, and also all other
bonds, bills, securities, chattels, and effects belonging to the estate
of the deceased, in such manner and unto such persons as the said
Court shall direct for safe custody; and the said Court shall from
time to time make such order as shall be Jjust for the due administra-
tion of such assets, and for the payment and remittance thereof, or
any part thereof, as occasion shall require, to or for the use of any
person or persons, whether resident or not resident in this Province
and its dependencies, who may be entitled thereto, or any part
thereof, as creditors, legatees, or next of kin, or by any other right
or title whatsoever. '

14. That it shall be lawful for the said several J udges of the said
Supreme Court to allow to any executor or administrator of the
effects of any deceased person (except as lherein mentioned) such
commission or per centage out of their assets as shall be Just and
reasonable for their pains and trouble therein: Provided always, that
no allowance whatever shall be made for the pains and trouble of
any executor or administrator who shall neglect to pass his accounts
at such time, or to dispose of any money, goods, chattels, or
securities with which he shall be chargeable, in such manner as in
Ppursuance of any general or special rule or order of the said Court
shall be requisite; and, moreover, every such executor or ad-
ministrator so neglecting to pass his accounts, or to dispose of any

: ' such
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such money, goods, chattels, or securities with which he shall be
chargeable, shall be charged with interest at the rate then curreut
within this Province and its dependencies for such sum and sums of
money as from time to time shall have been in his hands, whether
he shall or shall not make interest thereof. “

15. That the said Supreme Court, or any Judge thereof, shall Fover of Couria
have power to appoint guardians and keepers of infants and their lmatice
estates, according to_the order and course observed in that part of m ey
the United Kingdom called England, and also guardians and keepers &m
of the persons and estates of natural fools, and 6f such as are or SR 22 P
shall be deprived of their understanding or reason by the act of
God, so as to be unable to govern themselves and their estates,
which the said Court is hereby authorized and empowered to inquire,
hear, and determine by inspection of the person, or such other
ways and means by which the truth may be best discovered and
known.

16. That it shall be lawful for the Judges of the said Supreme gowerof Courtto o -3 g
Court to make and%ﬁggsuch General Rules and Orders touchiné wake General R“k’sy
and concerning th##he and practice of holding the said Courts, the’
forms and manner of proceedings, and the practice and pleading
upoh all indictments, informations, actions, suits, and other matters
to be brought therein, the appointment of Commissioners to examine
witnesses, the taking the examination of witnesses, de bene esse, and
allowing the same as evidence, the granting of probates of wills and
letters of administration, the proceedings of the Sheriff, and other
ministerial officers, the process of the foreign attachment, and all
other the process of the said Court, and the mode of executing the
same, the admissions of attorneys, solicitors, and barristers, the fees,,
aundage, or perquisites to be taken by any officer, attorney, or =~ 5 g )
.:Eolicitoxg in the%aig Court, and all other ?;lattgrs and things fox}'r the  Aus ;,f‘: ‘4() T
conduct of business in the said Court, as the circumstances of the «%/ ~~ ="~ ,4’;:{ i
Province may require: Provided that all such General Rules and < - b s e
Orders as shall hereafter be made by the said Supreme Court shall 7,7 ... _ . -
be reduced into writing, and shall have affixed thereto the seal of - %/ - ZZg /= > %~
the said Court, and shall forthwith be transmitted under the hand 7" '
of the Judge or Judges making ¥he same to the Governor, to be by

him laid before the LW% soon as practicable after /5/ R
the next assembling thereof; and all such General Rules and
Orders shall be by order of the said Judge or Judges published in

the South Australian Government Gcﬁ?tt?t’or_p—ﬁﬁ%é information;;

and, unless the same shall be disallowed in manner after mentioned,

shall commence and take effect from and after a day to be therein
named, not being iess than forty from and after such publication.

17. Provided always and be it Enacted, That it shall be lawful Proviso for disallow-
for the Governor, with the advice and consent of the Legislatives T i ornor and —
Council, by any Ordinance to be passed at any timié erther
m::ty such General Rule or Order shall have come into opera-
tion, to disallow the same in whole or in part, and in case the same
shall
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shall be in force at the time of such disallowance to specify the time
at which the same shall cease to be in force; and no such General
Rule or Order which shall be so disallowed shall have any force or
effect whatsoever, or if it shall be in force at the time of such dis-
allowance,"it shall cease to have any force or effect at the time so
specified as aforesaid, save in so far as regards anything thereto-
fore lawfully done in pursuance thereof.

18. That the Governor for the time being, and the Executive
%ouncil of the said Province (with the exception of the Atforney or

vocate-General and Crown Solicitor), shall constitute a Court to be
called the Court of Appeals of the Province of South Ausfralia, which
Court shall have power and authority to receive and hear appeals
from the judgmenm«Wd sentences of the said
Supreme Court, n wholem;part, in a&l cases where the sum or
miatter irtssue shall amount t6 Qne Hundred Pounds, and shall or
may affirm, alter, or reverse the’mgmﬁes, orders, or
sentences, in whole or in part, or dismiss the said appeal with costs,
as may be just: Provided also, that upou every appeal to be brought

.before the sgid Courf of Appeals, from any Judgment of the Supreme

Court, founded upon the verdict of a {ury of twelve men, the said
Court of Appeals shall Tiot Teverse, ?r, or inquire into the said
judgments, except only Tor error of law/#pparent on the record.

19. That any person may appeal to Her Majesty, Her heirs and
successors, in Her or their Privy Council, in such manner, within
such time, and under and subject to such rules, regulations, and
limitations as are hereinafter mentioned, that is to say—in case
any such judgment, decree, order, or sentence, shall be given or
pronounced for, or in respect of any sum or matter at issue above
the amount or value of Five Hundred Pounds sterling; or in case
such Judgni®nt, decree, order, or sentence, shall involve, directly or
indirectly, any claim, demand, or question, tg or respecting property,
or any civil right amounting to or of the value of Five Hundred
Pounds sterling; or in case the said Court of Appeals should, by
any siuch judgmé&nt, decree, order, or ‘senfence reverse, alter, or
vary any judgment, decree, order, or sentence of the said Supreme
Court, the person or persons feeling aggrieved by any such judgment,
decree, order, or sentence of the said Court of Appeal may, within
fourteen days next after the same shall have been pronounced, made,
or given, apply to the said Court of Appeals, by petition, for leave
to appeal therefrom to Her Majesty, Her heirs and successors, in
Her or their Privy Council; and in case such leave to appeal shall
be prayed by the party who is or are directed to pay any sum
of money, or to perform any duty, the said Court of Appeals shall,
and is hereby empowered, either to direct that the judgment, decree,
order, or sentence appealed from shall be carried into execution, or
that the execution thereof shall be suspended pending the said
appeal, as to the said Court may appear to be most consistent with
real and substantial justice; and in case the said Court of Appeals
shall direct such judgment, decree, order, or sentence, to be carried
~ &3 + into




203

into execution, the person or persons in whose favor the same shall
be given shall, before the execution thereof, enter into good and
sufficient security, to be approved by the said Court of Appeals, for
the due performance of such judgment or order as Her Majesty,
Her heirs and successors, shall think fit to make thereupon; or,
in case the said Court of Appeals shall direct the execution of any
such judgment, decree, order, or sentence, to be suspended pending
the appeal, the person against whom the same shall have been given,
shall, in like manner, and before any order for the suspension of any
such execution is made, enter into good and sufficient security, to
the satisfaction of the said Court of Appeals, for the due performance
of such judgment or order as Her Majesty, Her heirs or successors,
shall think fit to make thereupon; and in all cases security shall
also be given by the party or parties appellant, to the satisfaction
of the said Court of Appeals, for the prosecution of the appeals, and
for the payment of all such costs as may be awarded by Her Ma-
jesty, Her heirs and successors, to the party or parties respondent;
and if such last-mentioned security shall be entered into within three
months from the date of such petition for leave to appeal, then, and
not otherwise, the said Court of Appeals shall allow the appeal, and
the party or parties appellant shall be at liberty to prefer and pro-
secute his appeal to Her Majesty, Her heirs and successors, in Her
or their Privy Council, in such manner and under such rules as
are observed in appeals made to Her Majesty from Her Majesty’s
other Plantations or Colonies; and in particular, that in all cases of
appeal allowed by the said Court of Appeals, the said Court of Ap-
peals shall certify and transmit to Her Majesty, Her heirs or suc-
cessors, in Her or their Privy Council, a true and exact copy of all
evidence, procecdings, judgments, decrees, and orders, had or made
in such causes appealed from, so far as the same have relation to the
matter of appeal, such copies to be certified under the seal of the
said Court.

20. And be it Enacted, That from and after the coming‘j(of this
Act into operation the hereinbefore-recited Acts or Ordinances shall
be repealed: Provided that all things lawfully done by the said Su-
preine Court or the Judges thereof, or cither of them, or by any of
the ministers or officers of the said Court, before thé"passing of this
Act, shall be and continue to be of the like force aund effect as if this
Act had not been passed; and that all actions and suits, and other
proceedings which have been lawfully commenced before the passing
hereof, may be hereafter continued, and carried on, and concluded,

in ike hanner as if the same had hecen commenced after the passing

hereof.

21. And be it Enacted, That this Act shall begin and take effect on
the first day of July next. ‘

( 1056 )
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