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ELIZABETHAE II REGINAE
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No. 49 of 1988

An Act to allow the reassignment of sexual identity; to regulaie the performance of
reassignment procedures; and for other purposes.

[Assented to 5 May 1988)
The Parliament of South Australia enacts as follows:

PART 1
PRELIMINARY
Short title
1. This Act may be cited as the Sexual Reassignment Act, 1988.

Commencement
2. This Act will come into operation on a day to be fixed by proclamation.
Interpretation
3. In this Act, unless the contrary intention appears—
“adult” means a person of or above the age of 18 years:
*“child” means a person under the age of 18 years:
“the Commission” means the South Australian Health Commission:
*““corresponding law” means— |
(a) a law of another State, or of a Territory, of the Commonwealth;
or
(b) a law of another country,
declared by the regulations to be a corresponding law:

“equivalent certificate” means a certificate under a corresponding law that corresponds
to a recognition certificate under this Act:

“hospital” has the same meaning as in the South Australian Health Commission Act,
1976:

“medical practitioner” means a person registered as a medical practitioner under the
law of the State or of another State, or a Territory, of the Commonwealth:
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“reassignment procedure” means a medical or surgical procedure (or a combination of
such procedures) to alter the genitals and other sexual characteristics of a person,
identified by birth certificate as male or female, so that the person will be identified
as a person of the opposite sex and includes, in relation to a child, any such
procedure (or combination of procedures) to correct or eliminate ambiguities in
the child’s sexual characteristics:

“recognition certificate” see section 4.
“the Registrar” means the Principal Registrar of Births, Deaths and Marriages:
“sexual characteristics” means the physical characteristics by virtue of which a person
is identified as male or female.
Recognition certificates

4. A recognition certificate is a certificate, issued under this Act, that identifies a person

who has undergone a reassignment procedure as being of the sex to which the person has
been reassigned.

Act binds Crown
5. This Act binds the Crown.

PART II
REASSIGNMENT PROCEDURES
Approvals
6. (1) A person must not carry out a reassighment procedure unless—

(a) the procedure is carried out at a hospital approved by the Commission for the
purposes of this Act;

and

(b) the person is a medical practitioner approved by the Commission to carry out
reassignment procedures of the relevant kind.

Penalty: $8 000.
(2) The Commission will not approve a hospital unless satisfied—
(a) that the hospital is a suitable place for the carrying out of reassignment procedures;
and

(b) that appropriate staff and facilities are available at the hospital to ensure that
patients in relation to whom reassignment procedures are carried out receive
proper counselling and care. -

(3) The approval of a hospital will be subject to—

(a) a condition defining the kinds of reassignment procedures authorized to be carried
out at the hospital;

(b) a condition preventing the carrying out of reassignment procedures at the hospital
unless appropriate staff and facilities for the counselling and care of the patient
are available;

(c) a condition requiring the hospital to keep specified records in relation to reassign-
ment procedures carried out at the hospital, and in relation to any associated
treatment;

and
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(d) such other conditions as the Cominission thinks fit.

(4) The Commission will not approve a medical practitioner to carry out reassignment
procedures of a particular kind unless satisfied that he or she is suitably qualified to carry
out reassignment procedures of the relevant kind.

(5) The approval of a medical practitioner will be subject to—

(a) a coqdi}ion defining the kinds of reassignment procedures authorized by the Com-
mission;

and
(b) such other conditions as the Commission thinks fit.

(6) It is an offence to contravene, or fail to comply with, a condition imposed under this
section.

Penalty: $8 000.

(7) The Commission may, if satisfied that a hospital or medical practitioner has con-
travened, or failed to comply with, a condition of approval under this section, revoke the
approval.

(8) Before the Commission acts under subsection (7), the Commission must allow the
hospital or medical practitioner a reasonable opportunity to make submissions to it in relation
to the proposed action.

PART III
RECOGNITION CERTIFICATES
Applications for recognition certificates
7. (1) The Governor may—

(a) authorize one or more magistrates to issue recognition certificates for the purposes
of this Act;

(b) revoke an authorization under paragraph (a).

(2) Subject to this section, where a person has undergone a reassignment procedure
(before or after the commencement of this Act and within this State or elsewhere), application

may be made to a magistrate authorized under subsection (1) (a) for the issue of a recognition
certificate.

(3) An application may be made under this section—
(a) by the person to whom it relates;

- or
(b) if that person is a child—by the child’s guardian.

(4) An application must be made in the prescribed form and accompanied by the
prescribed fee.

(5) A copy of the application must be served on—
(a) the Minister;
and

. (b) any other person who should, in the magistrate’s opinion, be served with notice of
the application.

(6) A person referred to in subsection (5) is entitled to appear at the hearing of the
application and to make submissions to the magistrate.
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(7) In proceedings on an application, the magistrate is not bound by the rules of evidence,
but may inform himself or herself on any matter in such manner as the magistrate thinks fit.

(8) Where an application under this section relates to an adult, the magistrate may issue
a recognition certificate if—

(a) either—
(i) the reassignment procedure was carried out in this State;

or

(ii) the birth of the person to whom the application relates is registered in this
State;

(b) the magistrate is satisfied that the person—
(i) believes that his or her true sex is the sex to which the person has been
reassigned;
(ii) has adopted the lifestyle and has the sexual characteristics of a person of
the sex to which the person has been reassigned;
and
(iii) has received proper counselling in relation to his or her sexual identity.
(9) Where an application under this section relates to a child, the magistrate may issue
a recognition certificate if—
(a) either—
(1) the reassignment procedure was carried out in this State;
or
(ii) the birth of the child is registered in this State;
and '

(b) the magistrate is satisfied that it is in the best interests of the child that the certificate
be issued.

(10) A recognition certificate cannot be issued to a person who is married.
(11) Proceedings under this section must be conducted in private.

Effect of recognition certificate
8. (1) A recognition certificate is conclusive evidence that the person to whom it refers—
(a) has undergone a reassignment procedure;
and
(b) is of the sex stated in the certificate.

(2) An equivalent certificate issued under a corresponding law has the same effect as a
recognition certificate under this Act.
Registration of certificates

9. (1) Subject to this section, if a recognition certificate (or an equivalent certificate
issued under a corresponding law) relating to a person whose birth is registered in this State
is produced to the Registrar, the Registrar must—

(a) register the reassignment of sex;
and
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(b) make such other entries and alterations on any register or index kept by the Registrar
as may be necessary in view of the reassignment.

(2) A person must not produce a recognition certificate to the Registrar until at least one
month after the day on which the certificate is issued (and, if an appeal is commenced against
the decision to issue the certificate, until the appeal is determined).

Penalty: $2 000.

(3) A certificate produced to the Registrar under this section must be accompanied by
an application in a form approved by the Registrar and by the prescribed fee.

(4) If the Registrar issues a copy of, or extract from, a register or index that shows the
sex to which a person has been reassigned, a person (knowing of the reassignment of sex)
must not supply the copy or extract to another person for the purposes of a law of another
place unless—

(a) the laws of that other place expressly allow a copy or extract that shows a reassigned
sex to be used;

or

(b) the person, in supplying the copy or extract, informs the other person of the
reassignment of sex.

Penalty: $500.

Cancellation of recognition certificates on the g}ound of fraud

10. (1) The Supreme Court may cancel a recognition certificate if it appears that the
certificate was obtained by fraud or other improper means.

(2) The Supreme Court may, on cancelling a recognition certificate, make any conse-
quential orders that may be necessary or desirable in the circumstances of the case.

PART IV
MISCELLANEOUS
Appeals
11. (1) An appeal lies to the Supreme Court against—
(a) a refusal of the Commission to grant an approval under this Act;

(b) a decision of the Commission to impose a particular condition in relation to an
approval,;

(c) a decision of the Commission to revoke an approval,
(d) a decision of a magistrate on an application for the issue of a recognition certificate.

(2) Subject to any contrary order of the Supreme Court, an appeal cannot be commenced
after one month from the day on which the appellant receives notice of the decision against
which the appeal lies.

(3) On an appeal, the Supreme Court may—
(a) confirm, reverse or annul the decision subject to appeal;
(b) in relation to an appeal under subsection (1) (d}—

(i) if it considers that a recognition certificate should be issued—issue the
certificate;
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(it) if it considers that a recognition certificate should be cancelled—cancel the
certificate;

and

(c) make any consequential or ancillary orders.

Confidentiality

12. A person who holds or formerly held a position involving duties related to the
administration of this Act must not divulge confidential information obtained by virtue of
that position except as may be required for the purposes of official duties, or as may be
permitted in writing by the person to whom the information relates.

Penalty: $2 000 or imprisonment for six months.

~ False or mi‘sluding statements

13. A person must not make a statement knowing it to be false or misleading in a
material respect for the purposes of, or in connection with, an application under this Act.

Penalty: $2 000 or imprisonment for six months.

Offences

14. (1) An offence against this Act is, if not punishable by imprisonment, a summary
offence.

(2) An offence against this Act is, if punishable by imprisonment, a minor indictable
offence.

(3) A prosecution for an offence against this Act cannot be commenced without the
consent of the Minister.

(4) In proceedings for an offence against this Act a document apparently signed by the
Minister stating that the Minister consents to a particular prosecution will be accepted, in the
absence of proof to the contrary, as proof of that consent.

Age

15. Where the age of a person is material to an application before a magistrate under
this Act and there is no certain evidence of age, the magistrate may act on his or her own
estimate of the age of that person.

Regulations

16. (1) The Governor may make such regulations as are contemplated by this Act, or as
are necessary or expedient for the purposes of this Act. .

(2) Without limiting the generality of subsection (1), the regulations may prescribe or
make provision for—

(a) the keeping of records by hospitals and by persons who carry out reassignment
procedures or provide associated treatment;

(b) the regulation of access to records kept by hospitals and by persons who carry out
reassignment procedures or provide associated treatment;

(c) the regulation of access to documents in the Registrar’s possession, or entries in
registers or indexes kept by the Registrar, relating to sexual reassignment;

(d) the provision of information, including periodic returns, by hospitals and by persons
who carry out reassignment procedures or provide associated treatment;
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{e) the practices and procedures to be followed on ippﬁmﬁons to magistrates under
this Act;

and

(7 penalties, not exceeding $2 000, for a breach of, or non-compliance with, a regula-
tion,

(3) A regulation may only be made under subsection (2) {¢) on the recommendation of,
or after consultation with, the Chief Magistrate.

D. B. DUNSTAN, Governor





