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n 

ANNO DECIMO-SEXTO 

VICTORI£ R E G I NjE, 

No .. 18 • 

• 
By His Excellency SIR WILLIAM THOMAS DSNtSON, Knight, 

Lieutenant-Governor of the Island of Van Diemert's Land 
and its Dependencies, with the Advice and Consent of the 
Legislative C8uncil. 

A N ACT to consolidate and amend the Laws relating to 
t he Conveyance and Transfer of Real and Per~nnal 
Property vested in Mortgagees and Trustees. -

- [20th October, 1852.J 

WHEREAS a Statute was passed in ile-Fi;st Year of the Reign of PREAMBLE. 

His late Majesty King William the Fourth, intituled An Act for Recites Statute 
amending the Laws respecting Conveyances and Transfers of Estates 11 G;eo. 4 and 
and Funds vested in Trustees and Mortgagees, and for enabling Courts 1 Will. 4, c. 60; 
of EquitlJ to qit'e effect to their Decrees a'lUi Orders in Certain Cases~~ 
AND WHEREAS' another Statute was passed in the Fifth Year of the 
Reign of His late Majesty King William the Fourth, intituled An Act and Statute 4 & 
for the Amendment of the Law relative to the Escheat and Forfeiture I) Will. 4, c. 23; 
of Real and Personal Propert.lJ holden in Trust-AND WHEREAS and Act of Coun­
the Provisions of the firstly recited Statute were extended to this Colony cil4 Will. 4, , 
by an Act of Council of this Island passed in the Fourth Year of No. ~~, extendmg 
h R · f H' I M' K' W'll' h F h" I d PrOVIIl'lons of first-t e elgn 0 IS ate - aJesty mg 1 mm t e ourt -, mtItu e recited Statute to 

An Act.for extending to Van Diemen's Land certain Statutes passed in the Colony, 
England in the Ninth Year of His late and First Year of His present 
Majesty for the Amendment of tlte Law-AND WHEREAS the 
Provisions of the secondly recited Statute wereexteIided to this Colony 
by an Act of Council of this Island passed in the Eighth Year of 
the Reign of His late Majesty King William the Fourth, intitul~ and Act of Caun­
An Actfor extending to this Colon,?! 1'woStatutes latel;lJpassed respect- cilS Will, 4" 
ing the Apportionment of Rents and the Forfeiture cif Property Itolden No.od'lexten,dmdg 
. T AND WHER' EAS" d' h-- hP" f h secon y reClte tn rust- _, . It IS ex pe lent t at te rOVlslOns 0 t e Statute to thia 
said Statutes as applicable to this Colony, and the Laws relating to the Colony. 
Conveyance and Transfer of Real and Personal Property vested in 
Mortgagees' -~md Trustees, should be consolidated, -_'amended, and 
enlarged-BE IT THEREFORE ENACTE;B by -His'E;xcellency SIl~ 

16 VICT. No. ]8, 6 p' -

97J 



976 

W ILLIAM THOMAS DENISON, Knight, Lieutenant-Governor of the Island 
of Van Diemen's Land and its Dependencies, by and with the Advice 

Recited Acts of and Consent of the Legislative Council of the said Island, That the said 
~ouncil so fa~ ad recited Acts of Council, so far as they operate to extend the said firstly 
1tit:~~e:~hf~te and secondly recited Statutes to this Colony (but no farther), shall be 
Colony repealed. and the same are hereby repealed-PROVIDED ALWAYS that the 

several Statutes repealed by the said recited Statutes shall not be revived. 

Definitions. 

Interpretation of 
certain Words. 

" Property." 

" Stock." 

" Seised." 

Cl Possessed." 

" Contingent 
Right." 

n. AND WHEREAS it is expedient to define the meaning in which 
certain Words are hereafter used; it is declared, That the several Words 
hereinafter named are herein used and applied in the Manner following 
respectively; (that is to say,) 

The Word "Property" shall extend to and include Lands, Messuages, 
Tenements, and Hereditaments, corporeal and incorporeal, of every 
Description, whatever may be the Estate or Interest therein: and shall 
also extend to and include personal Property of every Description not 
included in the Term " Stock" as hereinafter defined: 

The Word "Stock" shall mean any Fund, Annuity, or Security 
transferable in Books kept by any Company or Society established, or 

. to' be established, or transferable by Deed alone, or by Deed accompanied 
by other Formalities, and any Share or Interest therein: 

The Word "seised" shall be applicable to any vested Estate for 
Life or of a greater Description, and shall extend to Estates at Law and 
in Equity in Possession or in futurity in any real Property: 

The Word "possessed" shall be applicable to any vested Estate less 
than a Life Estate at Law or in Equity in Possession or in Expectancy 
in any real Property; ·and to personal Property: 

The Words. "contingent Right" as applied to real Property shall mean 
a contingent or executory Interest, a Possibility coupled with an Interest, 
whether the object of the Gift or Limitation of such Interest or Possi­
bility be or be not ascertained, also a Right of Entry, whether 
immediate or future, .. and whether vested or contingent: 

"Convey," "Con- The Words "convey" and "Conveyance," applied to any Person, 
veyance." shall mean the Execution by such Person of every necessary or suitable 

Assurance for conveying or disposing to another real Property whereof 
such Person is seised or entitled to a contingent Right, either for the whole 
Estate of the Person conveying or disposing, or for any less Estate, 
together with the Performance of all Formalities required by Law 
to the Validity of such Conveyance, including any Acts to be per­
formed by married Women and Tenants in Tail, in accordance with 
any Law now or hereafter to be in force for giving Effect to their 
Assurances : 

" Transfer." The Word "Transfer" shall mean the Execution and Performance of 
every Deed and Act by which a Person entitled to Stock can transfer 
such Stock from himself to another: 

"Assign," It As- The Words "Assign" and " Assignment" shall mean the Execution 
signment." and Performance by a Person of every necessary or suitable Deed or 

Act for assigning, surrendering, or otherwise transferring real 01' 

personal Property of which such Person is possessed, either for the 
16 VIer. No. 18. . 
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whole Estate' or Interest of th.e Person so possef'sed, or for any; iess c';1!e!lnitiQn$. 
Estate or Interest: ' . ' .,'., , 

The Word "Trust" shall. not mean the Duti~s incid'ent to an Estate "Trust," 
conveyed by way of Mortgage; but, with this Exception, the Words "Trustee." 
"Trust" and "Trustee" shall extend to and include implied and con- . . 
structive Trusts, and shall extend to and include Cases where the 
Trustee has some beneficial Estate or Interest in the Subject of the 
Trust, and shall extend to and include personal Representatives of a Exeeutor,&c. 
deceased Person, and the Duties incident to the Office of personal 
Representative of a deceased Person: 

The Word "Lunatic" shall mean any Person who shall have been "Lunatic." 
found or determined by the Supreme Court of this Colony to be 
deprived of his Understanding or Reason by the Act of GOD, so as 
to be unable to govern himself or his Estate : 

The Expression" Person of unsound Mind" shall mean any Person, "Person of un­
not an. Infant, who, not having been so. found or determined to be sound Mind." 
deprived of his Understanding or Reason as aforesaid, shall be incapable 
from Infirmity of Mind to manage his own Affairs: 

The Word" Devisee" shall, in addition to its ordinary Signification, "Devisee." 
mean the Heir of a Devisee and the Devisee of an Heir, and generally 
any Person claiming an Interest in the real Property of a deceased P~rson, 
not as: Heir of such deceased Person, but by a Title dependen,t'W>lely 
upon the Operation of the Lawsconeerning,Deviseand Descent: ' ' 

The Word'" Mortgage" shall be applicable to every Estate, Interest, "Mortgage." 
or Property in Lands,or Personal Estate which would in a Court .of 
Equity be deemed merely a Security for Money: 

The Expression "Mortgaged Property" shall extend to and include "Mortgaged Pro­
Lands, Personalty, and every Description of Property, and every Interest perty." 
therein subject to any Mortgage : 

The Word "Mortgagee" shall, besides its ordinary Significati&n, "Mortgagee." 
exte'nd to and include the Devisee of a Mortgage, and the Heir of a 
Mortgagee who is also the Executor and Residuary Legatee of such 
Mortgagee : . .' 

The wora "Person" used and referred to in the Masculine Gender "Person." 
shall include a Female as well as a Male, and shall include a Body 
Corporate: 

And generally, unless the contrary shall appear from the Context, 
every Word importing the Singular Number only shall extend to 
several Persons or Things, and eVery Word. importing the Plural 
Number shall apply to one Person.or Thing, and every Word importing 
the Masculine Gender only shall. extend to a Female. ' 

111. A~D BElT ENACTED, That when any ~unatic or Person ~~~ay;or;;~~:ae8 
of unsound Mind shall be seised or possessed of any Property upon any . 
Trust or by way of Mortgage, it shall be lawful for the Supreme Court Supreme Court 
in its Equity Jurisdiction to make an Order that such Property be vested may by Order 
in such Person in such Manner and for such Estate or Interest M~;? T:Et tO~ 
as the said Court shall qirect; and the Order shall have the same Effect of Lu~~ic ~~ e , . T " .. ' .. , , 
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Lunatic T'1'U8tees as if the Trustee or Mortgagee had been sane and had duly executed 
and Mortgagees. a Conveyance or Assignment of the Property i~ the same Manner for the 

same Estate or Interest. . 

Court may by 
Order conveyor 
release contin~ent 
Right vested ID 

Lunatic, &c. as 
Trustee or Mort-
gagee. 

IV. AND BE IT ENACTED, That when any Lunatic or Person of 
unsound Mind shall be entitled to any contingent Right in any Property 
upon any Trust or by way of Mortgage, it shall be lawful for the said 
Court to make an Order wholly releasing such Property from such con­
tingent Right, or disposing of the same to such Person as the 
said COllrt shall direct; and the Order shall have the same Effect as if 
the Trustee or Mortgagee had been sane, and had duly executed a Deed 
so releasing or disposing of the contingent Right. 

Cou~ may au- V. AND BE IT ENACTED, That when any Lunatic or Person of· 
!~Otlse £oy ierson unsound Mind shall be solely entitled to any Stock or Chose in Actiop 
Tru:~sr C::or~' upon any Trust or by way of Mortgage, it shall be lawful for the said 
gaged Stock or Court to make an Order vesting in any Person the Right to transfer 
Chose i~ Action such Stock, or to receive the Dividends or Income thereof, or to sue for 
of LunatlC, &c. . and recover such Chose in Action, .or any Interest in respect thereof; 

and when any Person shall be entitled jointly with any Lunatic or 
Person of unsound Mind to any Stock or Chose in Action upon any 
Trust or by way of Mortgage, it shall be lawful for the said Court 
to make an Order vesting the Right to transfer such Stock, or to receive 
the Dividends or Income thereof, or to sue for and recover such Chose 
in Action, or any Interest in respect thereof, either in such Person so 
jointly entitled as aforesaid, or in such last-mentioned Person, together 
with any other Person the said Court may appoint. 

Infant Trustees VI. AND BE IT ENACTED That where any Infant shall be seised 
and Mortgagees. ' f M . _ or possessed of any Property upon any Trust or by way 0 ortgage, It 
Court may convey shall be lawful for the said Court to make an Order vesting such 
Trustor Mortgage Property in such Person in such Manner and for such Estate or In­
Estate of Infant. terest as the said Court shall direct; and the Order shall have the 

same Effect as if the Infant Trustee or Mortgagee had been Twenty-one 
Years of Age, and had duly executed a Conveyance or Assignment of 
the Property in the same Manner for the same Estate or Interest. 

Infant Trustee or VII. AND BE IT ENACTED, That where any Infant shall be 
~;tg:gR·o,~on- entitled to any contingent Right in any Property, or to any Stock Or 
Stock, or Ig, Chose in Action upon any Trust or by way of Mortgage, it shall be 
Chose in Action. lawful for the said Court to make an Order wholly releasing such 

Property from such contingent Right, or disposing of the same to 
such Person, or vesting the Right to transfer such Stock, or to receive . 
the Dividends or Income thereof, or to sue for and recover such Chose in 
Action, or any Interest in respect thereof, in such Person as the said 

Property-Trwt,: 

Property-Sole 

. Court shall direct or appoint; and the Order as to any such contingent 
Right shall have the same Effect as if the Infant had been Twenty­
pne Years of Age, and had duly executed a Deed so releasing or dis .. 
posing of the contingent Right. 

VIII. AND BE IT ENACTED, That when any Person solely, or 
16 VIC'f. No. 18. 
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I several Persons jointly, seised or possessed of any Property upon any Property-Trmtl. 
Trust shall be out of the Jurisdi'ltion of the said Court, or cannot be T t - I 
found, it shall be lawful for the said Court to make an Order vesting such T~~:t:s :~~~fethe 
Property in such Person in such Manner and for such Estate or Interest Jurisdiction,· or 
as the said Court shall direct; and the Order shall have the same Effect not to be found. 
as if the Trustee or Trustees had duly executed a Conveyance or 
Assignment ofthe Property in the same Ma.nner and for the same Estate 
or Interest. 

IX: AND BE IT ENACTED, That when any Person shall Properly-Joint 
be seised or possessed of any Property jointly with a Person out of the Jru~t~ ~ut of the 
Jurisdiction of the said Court, or who cannot be found, it shall be lawful tou: f~~~d~ not 
for the said Court to make an Order vesting the Property in the Person 
so jointly seised or possessed, or in such last-mentioned Person, together 
with any other . Person in such Manner and for such Estate or Interest 
as the said Court shall direct; and the Order shall have the same 
Effect as if the Trustee out·of the Jurisdiction, or who cannot be found, 
had duly executed a Conveyance or Assignment of the Property in 
the same Manner for the same Estate or Interest. 

X. AND BE IT ENACTED, That when any Person solely, or Contingent Right 
several. Persons jointly entitled to a contingent Right in any Property -Sole lfrustee or 
upon any Trust shall be out of the Jurisdiction of the said Court or several Trus~s. . . 0' out of the Junsdlc-
cannot be found, It shall be lawfnl for the SaId Court to make an rder tion or not to be 
wholly releasing such Property from such contingent Right, or disposing found. 
of the same to such Person as the said Court shall direct; and the 
Order shall have the same Effect as if the Trustee or Trustees had 
duly executed a Conveyance so releasing or disposing of the con .. 
tingent Right. 

XI. AND BE IT ENACTED, That when any Person jointly en- Contingent Right 
titled with any other Person to a contingent Right in any Property -J oint Trust~e 
upon any Trust shall be out of the Jurisdiction of the said Court o~t ?fthe Juns-

. . dIctIon or not to 
or cannot be found, It shall be lawful for the SaId Court to make an be found. 
Order disposing of the contingent Right of the Person out of the Juris-
diction, or who cannot be found, to the Person so jointly entitled 
as aforesaid, or to such last-mentioned Person together with any 
other Person; and the Order shall have the same Effect as if the 
Trustee out of the Jurisdiction or who cannot be found had duly 
executed a Conveyance so releasing or disposing of the contingent 
Right. 

XII. AND BE IT ENACTED, That where there shall have been ·Property-Un­
Two or more Persons jointly seised or possessed of any Property upon certa~nty a~ to 
any Trust, and it shall be uncertain whether any of such Trustees be SUrVJ~o;hlp of 
living, or which of such ':Prustees (if any) was the Survivor, it shall be !evera rustees. 
lawful for the said Court to make an Order vesting such Property in such 
Person in such Manner and for such Estate or Interest as the 
said . Court shall direct; and the Order shall have the same Effect as 
if one of such Trustees had survived and the Survivor of such Trustees 
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Property-Trusts. had duly executed a Conveyance or Assignment of the Property in the 
- same Manner for the same Estate or Interest. 

Propertv-U n· 
certainty as to 
whether the last 
Trustee be living 
or dead. 

XIII. AND BE IT ENACTED, That where any One or more 
Person or Persons shall have been seised or possessed of any Property 
upon any Trust, and it shall not be known, as to the Trustee last 
known to have been seised or possessed, whether he be living or dead, 
it shall be lawful for the said Court to make an Order vesting such 
Property in such Person in such Manner and for such Estate or Interest 
as the said Court shall direct; and the Order shall have the 
same Effect as if the last Trustee had duly executed a Conveyance or 
Assignment of t4e Property in the same Manner for the same Estate or 
Interest. 

Contingent Right XIV. AND BE IT EN ACTED, That where there shall have been 
-¥nc~rtaintJ: as two or more Persons jointly entitled to a contingent Right in any 
!~ve~:l!f°rs~lp of Property upon any Trust, and it shall be uncertain whether any of such 
• rUB ees. Trustees be living, or which of such Trustees (if any) was the Survivor, 

Contingent Right 
-Uncertainty as 
to whether last 
Trustee be 
living or dead. 

Property or con­
tingent Right­
Trustee dying in­
testate without 
Heir, or his Heir 
or Devisee being 
unknown. 

it shall be lawful for the said Court to make an Order wholly releasing 
such Property from such contingent Right, or disposing of the same to 
such Person as the said Court shall direct; and the Order shall 
nave the same Effect as if one of such Trustees had survived, and 
such Survivor had duly executed a Conveyance so releasing or disposing 
of the contingent Right. 

XV. AND BE IT ENACTED, That where anyone or more Person or 
Persons shall have been entitled to a contingent Right in any Property 
upon any Trust, and it shall not be known, as to the Trustee last known 
to have been entitled, whether he be living or dead, it shall be lawful 
for the said Court to make an Order wholly releasing such Property from 
such contingent Right, or disposing of the same to such Person 
as the said Court shall direct; and the Order shall have the same 
Effect as if the last Trustee had duly executed a CQIlveyance so releas­
ing or disposing of the contingent Right. 

XVI. AND BE IT ENACTED, That when any Person seised of any 
Lands, or entitled to a contingent Right in any Property upon any Trust, 
shall have died intestate as to such Property or contingent Right without 
an Heir, or shall have died and it shaH not be known who is his Heir 
or Devisee, it shall be lawful for the said Court to make an Order 
vesting such Property in such Person in such Manner and for such 
Estate, or wholly releasing such Property from such contingent Right 
or disposing of the same to such Person as the said Court shall 
direct; anc\ the . .order shall have the same Effect as if the Heir or 
Devisee of such Tru~teeh~d duly executed a Conveyance of the Property 
~n the same Manner for the. same Estate, or so releasing or disposing of 
the contingent Right., . 

Contingent Right XVItAND BE IT ENACTED, That when any Pr()perty is subject 
of unborn Trustees to a contingen.t Right in an unborn Person or Class of unbofn· Persons 
or Class of 
rrustees. J6 VICT. No. 18. 
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who upon coming into existence would in respect thereof become seised P'1'Operty-.Trmts. 
or possessed of such Property upon any Trust, it shall be lawful for the' --:". 
said Court to make an Order which shall wholly release and discharge 
such Property from such contingent Right in such unborn Person or Class 
of unborn Persons, or to make an Order which shall vest in any Person 
the Estate or Estates which such unborn Person or Class of unborn 
Persons wquld upon coming into existence be seised or possessed 
of in such Property. 

XVIII. AND BE IT ENACTED, That where any Person jointly or ~~perty-Soleor 
solely seised or possessed of any Property upon any Trust shall, after a JOfint .Trutstee 
Demand by a Person entitled to re9uire a Conveyance or Assign!llent :o::~~~ 0 

of such Property, or a duly authorIsed Agent of such last-mentIOned 
Person, have stated in Writing that he will not conveyor assign the 
Same, or shall neglect or refuse to conveyor assign such Property for the 
Space of Twenty-eight Days next after a proper Deed for conveying or 
assigning the same shall have been tendered to him by any Person 
entitled to require the same, or by a duly authorised Agent of such last"-
mentioned Person, it shall be lawful for the said Court to make an 
Order vesting such Property in such Person in such Manner and 
for such Estate or Interest as the said Court shall direct; and the 
Order shall have the same Effect as if the Trustee had duly executed a 
Conveyance or Assignment of the Property in the same Manner for the 
same Estate or Interest. 

XIX. AND BE IT ENACTED, That where any Person jointly Contingent Ri~ht 
or solely entitled to a contingent Right in any Property upon any Trust -Trusteerefuslng 
shall, after a Demand for a Conveyance or Release of such contingent to convey. 
Right by a Person entitl~d to require the same, or a. duly ~~thorised 
Agent of such last-mentIOned Person, have stated m Wntmg that 
he will not conveyor release such contingent Right, or shall neglect 
or refuse to conveyor release such contingent Right for the space 
of Twenty-eight Days next after a proper Deed for conveying or releasing 
the same shall have been tendered to him by any Person entitled to 
require the same, or by a duly authorised Agent of such last-mentioned 
PerSon, it shall be lawful for the said Court to make an Order releasing 
or disposing of such contingent Right in such Manner as the said Court 
shall direct; and the Order shall have the same Effect as if the Trustee 
so neglecting or refusing had duly executed a Conveyance so releasing 
or disposing of the contingent Right. -

- XX. A ND BE IT ENACTED, That when any Mortgageeshall have Mortgages. 
died without having entered into the possession or into the Receipt of the C - f 
Rents and Profits of the mortgaged Property, and the Money due in m:D~=it. 
respect of the Mortgage shall have been paid to a Person entitled to tat:s ~atter n;;th 
receive the same, or such last-mentioned Person shall consent to an Ord~r of !'f0~agee and 
for the Conveyance or Re-conveyance of such mortgaged Property, then m Satisf~ctlon of tho 
any of the following Cases it shall be lawful for the said Court to make an Secuflty. 
Ord~r vesting such mortgaged Property in such Person in such Manner 
and for such Estate or Interest as the said Court shall direct;. that is 
tosay,-.. 
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Mortgages. When an Heir or Devisee of such Mortgagee shall be out of the 
Jurisdiction of the said Court, or cannot be found: 

Heir or Devisee 
out of J urisdic- When an Heir or Devisee of such Mortgagee shall, upon demand by 
tion, &c. a Person entitled to require a Conveyance of such mortgaged Property, 
Heir or Devisee or a duly authorised Agent of such last-mentioned Person, have stated 
refusing to convey. in Writmg that he will not convey the same, or shall not convey the 

same for the Space of Twenty-eight Days next after a proper Deed for 
conveying such mortgaged Property shall have been tendered to him 
by a Person entitled as aforesrud, or a duly authorised Agent of such 
last-mentioned Person: -

Uncertainty 8S When it shall be uncertain whether any of several Devisees of such 
to Survivorship Mortgagee be living, or which of them (if any) was the Survivor: 
of Devisees. 
Uncertainty When it shall be uncertain as to the Survivor of several Devisees or 
whe~h~r Heir ~r such Mortgagee, or as to the Heir of such Mortgagee whether he be 
sur~l\:mg DeVisee living or dead: -
be hvmg. . 
No Heir or When such Mortgagee shall have died intestate as to such mortgaged 
Devisee, or none Property and without an Heir, or shall have died and it shall not be 
kuown. known who is his Heir or Devisee: 

And the Order of the said Court made in anyone of the foregoing 
Cases shall have the same Effect as if the Heir or Devisee or surviving 
Devisee, as the Case may be, had duly executed a Conveyance or 
Assignment of the mortgaged Property in the same Manner and for 
the same Estate or Interest. 

- VeEiting Order XXI. PROVlDED ALWAYS,AND BE IT ENACTED, That 
under this Act in no Case shall any Order made by the said Court under the 
not to operate as a P .. f h· A h· h EfIi f C - A- . -Severance of a rOVISlOns 0 t IS ct, avmg t e ect 0 a onveyance or sSIgnment 
Joint-tenancy. of any Property, or having the Effect of a Disposition of any contingent 

Right,oper9te or be deemed to operate as a Severance of any ·Joint 
Estate or Interest in such Property or contingent Right, unless such 
Operation shall be expressly declared in such Order to be thereby 
intended; but, in every Case, all the Persons (if more than one) in 
whom any such Property shall be vested, or to whom any such 
contingent Right shall be disposed, as Trustees, by such Order, shall be 
and be deemed. and taken to be seised or possessed of such Property, or 
entitled to such contingent Right, for a Joint Estate or Interest, and not 
otherwise, unless the contrary be so expressly declared as aforesaid. 

Appointment of 
Person to convey. 

Court in lieu of 
con veying, &c. 
by Order mav 
appoint a Person 
to convey, &c. 

XXII. AND BE IT ENACTED, That in every case where the said 
Court shall under the Provisions of this Act be enabled to make an 
Order having the EfFe~t of a Conveyance or Assignment of any Property, 
or having the -Effect of a Release or Pisposition of the contingent Rig~t 
of any Person, born or _ unborn, It shall also be lawful for the SaId 
Court, should -it be deemed more convenient, to make an Order ap­
pointing a Person to conveyor assign such Property, or release or dispose 
of such contingent Right ; a.nd the Conveyance or Assignment, or Re­
le~se or Pispo~~ti6n,ofthe: Person so ~ppoint~d,shal~, when in conformity 
WIth the Terms.of the Order by WlllCD he IS appomted, have the same 
Effect, in conveying or assigning the Property, or releasing or ~isposing 
of the contingent Right, as an Order of the said Court would ·:in the 
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particular Case have had under the Provisions of this Act. AND in Appointment of 
every case where the said Court shall, under the Provisions of this Act, PWIOn to convey. 
be enabled to make an Order vesting in any Person the right to transfer -
any Stock transferable in the Books of any Company or Society 
established or to be established, it shall also be lawful for the said 
Court, if it be deemed more convenient, to make an Order directing any 
Officer of any such Company or Society, at once to transfer or join in 
transferring the Stock to the Person to be' named in the Order; and 
this Act shall be a full and complete Indemnity and Discharge to all 
such Companies or Societies, and their Officers and Servants, for all 
..Acts done or permitted to be done pursuant thereto. 

XXIII. AND BE IT ENACTED, That when any sole Trustee or 8to~k or OhOl~ in 
several joint Trustees of any Stock or Chose in Action shall be out of the ActtOn-Trusteet 
Jurisdiction of the said Court or cannot be found, or it shall be uncertain Sole Trustee or 
whether he or they, or any of them, be living or dead, or which (if several Truet.ees 
any) was the Survivor of the several Trustees, it shall be lawful for the CfhSt<><:k or . 
said Court to make an Order vesting the Right to transfer such Stock, outi:b AJtJo.n 
or to receive the Dividends or Income thereof, or to sue for and recover dict~n o~ no~~: 
.such Chose in Action, or any Interest in respect thereof, in any Person be found, or not 
the said Court may appoint. . ~n?wn whether 

hvmg. 

XXIV. AND BE IT ENACTED, That when any Person shall Joint Trustee 01 
be jointly entitled with any Person out of the Jurisdiction of the ~tock?r Chose 
said Court, or who ca.nnot be found, or concerning whom it shall be InfAt1ctIJon ,?udt. 

. h h h b 1" d d S . k Ch . 0 le urls IC-uncertam w et er e e lvmg or ea', to any toc orose III tion or not to 
Action upon any Trust, it shall be lawful for the said Court to make an be found, or not 
Order vesting the Right to transfer such Stock, or to receive the Divi- ~n?wn whether 
dends or Income thereof, or to sue for or recover such Stock or Chose in IIvmg. 
Action, or any Interest in respect thereof, either in such Person so jointly 
entitled as aforesaid, or in such last-mentioned Person together with 
any other Person the said Court may appoint. 

XXV. AND BE IT ENACTED, That where any sole Trustee or Sole Trustee or 
several joint Trustees of any Stock or Chose in Action shall neglect or several Trustees 
refuse. to tra. ns. fersuch Stock, or to receive the Dividends or Income thereof, °CfhStoc~ OAr . 

~ h Ch . A . I . . ose In ctlOn or to sue lor or recover sue ose III ctlOn, or any nterest III respect refusing to transfer 
thereof, according to the Direction of the Person absolutely entitled or sue. 
thereto, or to any imme~iate beneficial Interest therein, for the Space of 
Twenty-eight Days next after a Request in Writing for that purpose 
shall have been made to him by the Person absolutely entitled thereto, 
or to any immediate beneficial Interest therein, it shall be lawful for the 
said Court to make an Ordervesting the Right to transfer such Stock, 
or to receive the Dividends or Income thereof, or to sue for and recover 
such Chose in Action, or any Interest in respect thereof, in such Person 
as the said Court may appoint. -

.xXVI. AND BE IT ENACTED, That where anyone of the Joint Trustee of 
Trustees of any Stock or Chose in Action shall neglect or refuse to Stock or Chose 
transfer such Stock, or to receive 'the Dividends or Income thereof, or to in A ction refusing 
sue for or recover such Stock or Chose in Action, or any Interes~in respect to transfer oUue. 
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Sto~1t. o~. Ohoie ,in th~f; ac~ording: to the Dire~ons of the P-ets~nabEt>lutelyentitled:thereto, 
Acti~Trti8rj;/$. orio any immediate beneficial Interest therem, for the Space,1)f. Twooty-

- eight Days next after a Request in Writing for that Purpose shall have 
been lilade to him by such Person, it shall be lawful for the said Court 
to make a'n·Order vesting the Right to transfer such Stock, or to.receive 
th~ Dividends or Inoome thereof, or to sue for and recover such Chose 
in Actioh,or any Interest in respect thereof, in the· other Trustees 
()f the said Stock or Chose in Action, or in any Person whom the. said 
Court may appoint jointly with such otherTrustees~ 

St~ck an.d XXVII. AND BE IT ENACTED, That where any OrdershaU 
o;;;:c~~f(J;O;;: h~ve been made un~er any of the Pro,:isions of this ~.ct veRting the· 

--,.,. RIght to any Stock lil any Person appomted by the saId Court, &Inch 
Effe~t of an Order legal Right . shall vest accordingly.; and thereupon the Person so 
ve.stmg the lega1appointoo is~reby a'uthorised and empowered to execute all Deeds and 
::!~. to transfer Powe'l's of ~ttQrn~y, and to perform all A.cts relating. to the Transfer. of 

Effect of an Order 
vesting legal. , 
Right to sue for. 
Chose in Action. 

such Stock lnto hIS own Name or otherWlse~ or relatmg to the Receipt 
of the DiVidends thereof, to the Extellt 'and in conformity with the 
Terms of&n~h Order; a.nd all Compatlies -and Associations whateve:.:, 
and allPerSOtls, shall be equallyboulid and compellable to coPlply 
with the Requisition! of such Person so appointed as aforesaid, to the 
Extent and in conformity with the Terms of such Order as such Com­
:panies,AsSociations,:or Persons would have been bound and compeUable 
to' comply with the Requisitions of the Person in: whose Place· such 
Appointment shall have been made, and shall be equally inqemnified in 
complying with the Requisition of such Person so appointed as they would 
have bren:ifidembified in complying with the Requisition of the Person in 
,whose Place :s'Uch Appointment shall have be!?n made; and after Notice in 
Writihg·ohmy',uch Order of the said Court concerning any Stock: shall 
have been given; it shall Di:>t ,be lawful for any Company or Assocjati~n 
whatever, ·or anyPersbnhaving received such Notice" to act upon,the 
Requisition of the Person in whose Place an Appointment shallh~ve 
been made in any Matter whatever relating to the Transfer of such 
Stoc~, or the Payment of the Dividends or Produce thereof. 

XXVIII. AND BKITENACq'ED, That where any Order shall have 
been made under the Provisions of this Act by the said Court vesting 
the legal Right to . sue for or recover. any Chose in Action,. or ,any 
,Interest in 'respect thereof, in any Person such legal Right sball 
vest accordingly; and thereupon it shall be lawful for the. Person $0 

appoint~d; :to catry 'on, commence, and prosecute, in his own:NanW, 
any ActionJ Suit, or other Proceeding at Law or in Equity: for 
the Recovery of such -Chose· in Action,. or allY Interest.in l!espe.ct 
thereof. 

Sale of Debtors' XXIX. AND BE IT ENACTED, That when a Decree shall have 
Property. been made by the said Court directing the Sale of any Property for the 

Decree for Sale of Payment of the Debts ofa deceased·. Person. eyery Persoll ~eised 0r-pos­
Real .E!;tilte for sessedof'slIch Pr?perty, or entitled to a contingent Right there~n, as Ilejr, 
Payment·ofDebts. or· . under ,'the Wlll:of such' deceased Debtor,. shall be deemedto, pe so 
hrilDHet~,. :'seifl€ld ot~osse~: orentitl~ as: the Case may be, upoij,a 'trust,'wit}ijn 
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the ¥eami.ngof this Act; ,and the said :Cour:t'is,hfl'epy;~w;~nd ,.tQ; ~~~~tq ~~.,~.!. 
make :an-Ordel' wholly discharging the (,lGntingElntRi~htj U~f the. wm· ~~~~~., . t'Bighi. 

, of suCh ,deceased Debtor, of any unborn Person.' ",:" ~~ .. 

XXX. AND BE I~ ENACtED, That where any be~:r~ sha.n Property-Speci­
be made. by the, said Court for the' s~cific Performance of a Cont~~t fie Performance. 
concerning any Property, or for the Partition or E:x.ch.a.Tilge of MlY On Decree for 
Property, or generally when any Decree shall be made for the Convey- Specific P~~form­
ance or Assignment of any PropeJity, either in, (Cases 8lljsing oJl~o.f the ance, PartitIon, 
D · .' f El' th· " h-1l be l~ .e 1 fi the 'd Exebange, or ootrineo '.' ectIon or 0 erWl8e, l~.S .... . W.w~u pr.. . Sal., generally for Con..; 
Courl to declaxe that any of the PartIes to the SUIt wherem s-q.ch· veyance, Court· 
Deereeis made are Trustees of sueh Property, Or any Part th.ereof, may ,declare what 

, within the, Meaning of this Act,. or to declare cow;erning the Interests of PartIes are Trus-
1...__ Ph' lIt I . d p" th' 'd S't 'tees, and as to the unl:,.ilUl\ . etsons w 0 nug c mm un er any .. arty toe sm, 111 , or, Interests of Per-

under1ihe Will or Vohm.:tary Settlement of. any Perscm dC3ee~edwho. sons unborn; 
was during his Lifetime a Party to the Contract or Transaction concern-
ing which such Decree is made, tJhat sueh Interests :of unbprn Persons 
are. the Interests of Pers@nswho ,upon coming into e~istenc~, would 
be 'Frustees within. the Meauin.g of th.isA£it;, ,and therElupo.n ~ ~h,~~ be and may »;lake . 
lawful for the said Court to make such Order or Orders as to the ,Estates, Order for Con-. . ., veyance &c 
Rights; ,and ,Interests of such· Persons, born' or unhQl1l., ~s, thE;l s~ Co~llt ,. 
))light, ;under the Pr.oriSioll,Sof this Act. make co,ncel'D,ingthe.~~te~,~, 
rught~ and J:n.terests of Trustees horn 01", unbol'Il. 

,XXXI. AND BE ITENACTED~ That it. shall be lawful £or the Stoc~or Ono~e~n 
'd C k D I' d' D" . . th .Ae(ion-D,rec-S8.l ' . OUTt to ma e '00 amtIOns .. an '.~ve 'IrectlOng,-,concenllng , e, ' tions 

Manner in which the .. Right to"or-ov~ any Stock or Chose in. Action . . 
vested under the, Provisions of this Act shall be exercised; a,nd thexeupon ~ower to ·Court to 
the 1Person in whom. such Right shall be vested· shall be ~ompellab,le to ~~eh~ :o~hk 
obey such Directions and Declarations by the same Pro,Ct!ss as ,that.: blY or%ho! in c , . 
which other Orders under this Act are enforced. Action is to be . 

, : exercised. 

KXXltI~ ANi[)- BE,IT ENACTED, That whenever,it sha,U,b~,ex~- Appqin~~~;tof 
dient'to appoint a ne~ Trustee, or;to appoint a Trustee in Ca~ w.here; NeWlatl(J other 
by reason of Lapse, Renunciation, Disclaimer, or oth,er;wise, t\lere, shall T1"/I,Rtees.. 
be no Trustee to carry out or effectuate any Trust, and it shall be found Power to Court to 
inexpedient; difficult, or impracticable so to do without· the Assistance appoint,ne.wor ad­
of:thes8iid Court, it~ shall be lawful for the said Court tomalt.e. an ,Ord~r ditionalTru~tees, 
appointing:a. new IT'\l\Ustee,· either in Substitution fQrany :existing~or or TruSfteeB.L ID '. ..,.. '. . . ,., ~o' apse; 
deoe~se?, or other TI:ustee, or :In AdditIon to any eDlSbng Tl1ls~e~!: ,Qr Renunciation, 
appomting a, Trustee m.,Gaseslwhere, by~reasonof Lapse, &nunCJatl.O~, or Disclaimer. 
Disolaimer~' or otherwise, ,there shall be- no Trustee. 

XXXIII. AND BE IT EN ACTED, That every Person who, upon Such Trustees to 
'tfte .. ,maeing'.of ~. Ord.ei" as last aforesaid,·shall be ,a, Trus~,shall ~ve the saTe. 
haveall:tli~ sa~e ~ghts ~ .Powers asthe w()uld,h~vehad if:appointed ap~:f~si~ a 
by; ,Decree In: a'SUltl dUly :mstltuted. Suit.. .~ 

. r 

: .XXXIV~' AN1i> BE.IT ENACTED, l1hat it ,shall b~ Ja-wfp.1Jor: :tAe Court may vest' 
said, ; Court;, ,upt.>n ,makingany,such Order, as aforesaid (<»,a,p'poj~tiJlg TPro~y)n such 
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N (ffIJ and other 
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Court may vest 
Stock or Chose 
in Action in such 
Trustees. 
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any Trustee under this Act, either by the same or by any subsequent 
Order, to direct that any Property subject to the Trust shall vest in the 
Person who upon the Appointment shall be the Trustee, for such Estate 
or Interest as the Court shall direct; and such Order shall have the 
same Effect as if the Person who before such Order was the Trustee 
(if any) had duly executed all proper Conveyances and Assignments 
of such Property for such Estate or Interest. 

XXXV. AND BE IT ENACTED, That it shall be lawful for the 
said Court, upon making any such Order as aforesaid for appointing any 
Trustee ul'lder this Act, either by the same or any subsequent Order, 
to vest the Right to call for the Transfer of any Stock subject to the 
Trust, or to receive the Dividends or Income thereof, or to sue for or 
recover any Chose inAction subject tothe Trust, or any Interest in respect 
thereof, in the Person who upon the Appointment shall be the Trustee. 

EfFec~of ~ppoint- XXXVI. AND BE IT ENACTED, That any such Appointment by 
hent !n diid the said Court of a new Trustee, and any such Conveyance, Transfer, (,)r 
Tr~r:f~': 0 Assignment as aforesaid, shall operate no further or otherwise as a Dis-

. charge to any former or continuing Trustee than if, in every such Case as 
aforesaid, there had been a Power for the Appointment of new Trustees 
contained in some Instrument, and such Appointment, Conveyance, or 
Assignment as aforesaid had been made or executed under such a Power. 

Bight to apply XXXVII. AND BE IT ENACTED, That an Order under any of 
tl/Mer thu Act. the herein-before contained Provisions for the Appointment of any 

Who ma}, apply Trustee, or concerning any Property, Stock, or Chose in Action subject 
under thIS Act. to a Trust, may be made upon the Application of any Person bene-
For Aprint- ficially interested in such Property, Stock, or Chose in Action, whether 
:eh: r!s ~~rs unde; Disability or not, or upon the Application of any Person duly 
any Truft Pro- appomted as a Trustee thereof; and that an Order under any of the Pro-
peny. visions hereinbefore contained concerning any mortgaged Property may 
In respect of be made on the Application of any Person beneficially inter~ted in the 
mortgaged Pro- Equity of Redemption, whether under Disability or not, or of any 
perty. Person interested in the Monies secured by the Mortgage. 

Procedure. XXXVIII. AND BE IT ENACTED, That any Person, entitled 
Power -;- t in manner aforesaid to apply for an Order from the said Court, may 
Petition onPresen present a Petition to the said Court for such Order as he may deem 
Affidavit or himself entitled to, and may give Evidence by Affidavit or otherwise 
otherwise. in support of such Petition before the said Court, and may serve such 

Person with Notice of such Petition as he may deem entitled to Service 
thereof. 

What mar!'e done XXXIX. AND BE IT ENACTED, That upon the hearing of 
upon PetItion. any such Petition it shall be lawful for the said Court, should it be 
Reference. deemed necessary, .to direct a Reference to the Master of the said Court 

to enquire into any Facts which require such an Investigation; or it 
shall be lawful for the said Court to direct such Petition to stand 

Further Evidence. over, to enable the Petitioner to adduce Evidence or further Evidence 
Notices. 16 VIe'!'. No. 18. 
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before the said Court, or to enable Notice or any further Notice of such 
Petition to be served upon any Person. 

PrQcedwe. 

XL. AND BE IT ENACTED, That upon die hearing of any Coul'! may dismiss 
such Petition, whether any Report from the said Master shall have been P~titlOn with or 
obtained or not, it shall be lawful for the said Court to dismiss such without Cos~. 
Petition, with or without Costs, or to make an Order thereupon in 
conformity with the Provisions of this Act. 

XLI. AND BE IT ENACTED, That whensoever in any Cause Power,tomakean 
or Matter, either by the Evidence adduced therein, or by the Admissions ~tr hn a,Cause 
of the Parties, or by a Report of the Master of the said Court, the Facts ~n P~tit:~~~' or 
necessary for an Order under this Act shall appear to the said Court to Motion. 
be sufficiently proved, it shall be lawful for the said Court, either upon 

. the hearing of the said Cause, or of any Petition or Motion in the said 
Cause or Matter, to make such Order under this Act. 

XLII. AND BE IT ENACTED, That wherAever any Order shall be Validity of Order. 
made under this Act by the said Court for the Purpose of conveying Ord -~ -d d 

.. P fi h P f I' d' . f ers loun e 011 or asslgnmg any roperty, or or t e urpose 0 re easmg or Isposmg 0 certain Allega-
any contingent Right, and such Order shall be founded on an Allega- tions to be conclu­
tion of the personal Incapacity of a Trustee or Mortgagee, or on an sive Evidence of 
Allegation that a Trustee or the Heir or Devisee of a Mortgagee is out theMatteralleged. 
of the Jurisdiction of the said Court or cannot be found, or that it is 
uncertain whether any of several Trustees or any of several Devisees of 
a Mortgagee be living, or which of several Trustees or which of several 
Devisees of a Mortgagee was the Survivor, or whether the last Trustee 
or the Heir or last surviving Devisee of a Mortgagee be living or dead, 
or on an Allegation that any Trustee or Mortgagee has died intestate 
without an Heir, or has died and it is not kIl:own who is his Heir or 
Devisee, then, in any of such Cases, the Fact that the said Court has 
made an Order upon such an Allegation shall be conclusive Evidence 
of the Matter so alleged in any Court of Law or Equity upon any 
Question as to the legal Validity of the Order-PROVIDED AL- Power to direct It. 

WAYS, that nothing herein contained shall prevent the said Court Re-conveyance. 
directing a Re-conveyance or Re-assignment of any Property conveyed 
or assigned by any Order under this Act, or a Re-disposition of any 
contingent Right conveyed or disposed of by such Order; and it shall be Costs. 
lawful for the said Court to direct any of the Parties to any Suit con-
cerning such Property or contingent Right to pay any Costs occasioned 
by the Order under this Act, when the same shall appear to have been 
improperly obtained. 

XLIII. AND BE IT ENACTED, That no Property, Stock, or Chose E.cheat and For-
,jn Action vested in any Person upon any Trust or by way of Mortgage, feiture, 
or any Profits thereof, shall escheat or be forfeited to Her Majesty, Her No Es~t or 
Heirs or Successors, by reason of the Attainder or Conviction of any Forfeiture of Pro. 
Offence of such Trustee or Mortgagee, but shall remain in such Trustee or perty held upon 
Mortgagee, or survive to his Co-trustee, or descend to or vest in his Trust or Mort. 
Representative, as if no such Attainder or Conviction· had taken place. gage. 
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.Act ntJt to pre.ent '. XLIV. AND BE IT ENACTED, That,nothing contained-in. this 
:it~~~a!l~e!~~- Act shall prevent the Escheat or F'Orfeitureof auyProperty or Stock 
ficia~ Interest. vested in any suc~ Trustee or Mortgagee so far as relates to any 

. beneficial Interest therein of any such Trustee or Mortgagee, but such 
Property or Stock, so far as relates to any such beneficial Interest, 
shall be recoverable in the same Manner as if thi& Act had not passed. 

Money of Infant, XLV. AND BE IT ENACTED, That where any Infant or Pell&on 
Lunatic, or of unsound Mind shall be entitled, or where any unborn Person or Class, 

Unborn Person. of unborn Persons would upon coming into existence become entitled to 
Money of Infants any Money payable in Discharge of any Property Stock or Chose inAction 
Persons of un- 'conveyed, assigned, or transferred under this Act, it shall be lawful for the 
sound Mind, and Person by whom such Money is payable to pay the same into the said 
u;:bornd Per~:>nsd Court in Trust in any Cause then depending concerning such Money, or, 
&carfoe b~;aidn, if there shall be no such Cause, to the Credit of such Infant, Person of 
jnt~ Court. unsound Mind, unborn Pen;on or Class of unborn Persons, subject to 

the Order or Disposition of the said Court; and it shall be lawful for 
Investment and the said Court, upon Petition in a summary Way, to order anyMoney 
Payment out. so paid·to be invested in any Real Security to be approved by the 

Master of the said Court, and to order Payment or Distribution thereof, 
or Payment of the Dividends or Interest thereof, as to the said Court 
shall seem reasonable. 

Absent Trustee. XLVI. AND BE IT ENACTED, That where in any Suit com-
C rt - k menced or to be commenced in the said Court it shall ·bemade to 
a ~ecr=~~ t~: e appear to the said Court by Affidavit that diligent·Se8irch and Inquiry 
Absence of a has been made after any Person made a Defendant, who is only a 
Trustee who can- Trustee, to serve him with the Process of the said Court, and that he 
not be found. cannot be found, it shall be lawful for the said Court to hear and 

Not to affect 
any beneficial 
Interest in the 
Defendant. 

determine such Cause, and to make such absolute Decree therein against 
every Person who shall appear to the said C OUllt to be only.a Trustee, 
and not otherwise concerned in Interest in the Matter in ques.tion, in 
such and the same Manner as if such Trustee ,had been duly served with 
the Process of the said Court, and had appeared and. filed his Answer 
thereto, and had also appeared by his Counsel. and Solicitor at 'the 
hearing of such Cause-PROVIDED ALWAYS, that ~o such 
Decree shall bind, affect, or in anywise prejudice any Person against 
whom the same shall be made without Service of. ProceSs upon him as 
aforesaid, his Heirs, Executors, or Administrators, for or in respect .of 
any Estate, Right, or Interest 'which 8uchPerson shall.haveat the Time 
of making such Decree for his own USe or Benefit, or otherwise than .. as 
a Trustee as aforesaid. 

Oasts. XLVII. AND BE IT ENACTED, That the said Court may order 
C t -d E the Costs and Expenses of and relating to the. Petitions, Orders, 

08 8 an xpen- D· . C . T fi d As . b d· 
see may be paid IrectlOns, o~veyances, . rans ers, an . slg'nme~ts to e~ae III 
out of the Estate. pursuance of thIS Act,or of any of them, to be ,paId. and 1"8J.Sed:out 

.of or from the Property, Stook, or Personal Estate" .or the Reats, 
Dividends, or Produce thereof, in respect of1whichthe,same resp~ively 
shall be made, or in· such Manner as the:said Court shall think proper. 
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XLVIII. AND BR,IT ENACTED, That upon any Petition being Lunacy. 
presented under this Act to the said Court concerning a Person of un- I . d De 
sound Mind, it shall be lawful for tHe said Court, should the said Court t:';:i~!ti:n as -
so think fit, to enquire, hear, and determine whether such Person be to Lunacy 
deprived of his Understanding or Reason by the Actof GOD so as to be ma)~ ~e had upon 
unable to govern himself or his Estate, and to postpone making any PetItIon. 
Order upon such Petition until after such Inquiry, Hearing, and 
Determination shall have been had and made. 

Xl-IX; .. ANp BElT, ~NACTED, That upon "any·, Peqtiop under Suit • 
. this Act "being preseRtedit& the' said Court, it 'shall be lawful for the 0 P t't' n a 

'd C k' 0 d hP' . '1 n a e 1 10 sal ,ourt to postpone ma mg any r er upon suc etItIOn untl Suit may be 
the Right of the Petitioner shall have been declared in a Suit duly directed. 
instituted for that Purpose. .. 

L. AND BE IT ENACTED; That in citing this Act in other Short Title. 
Acts of Coun~il, and iI~ leg~l Inst~u~nents and in legal Proceeding,~, it Act may be shortly 
shall be suffiCIent to use th~ ExpressIOn, "The Trustee Act, 1852. cited. 

Passed the Legislative Council this twelfth 
,day of pctober, ot;le thousal1d. eight 

J' huriared ana fifty-two.'., .' .'. . 

. FR .. HARTWELLIIENstOWE: 
Clerh if the Council . 

RICHARD DRY, Speaker. 

.INthe.name arldonthe behalf of Her Majesty I~ssentt() t~is Act. 

-~Governmtrnt House, H,obart To'Wn~ 
I 20th October, 1852. . 
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