
TASMANIA. 

1860. 

ANNO VICESIMO-QUARTO 

VIC'TORIJE REGINJE, 

No. 2. 

AN ACT to further amend the Law of Property, 
and to relieve Trustees. [4 October, 1860.J 

BE it enacted by His Excellency the Governor of Tasmania, by and 
with the advice and consent of the Legislative Council and House of 
Assembly, in Parliament assembled, as follows:-

Leases. 
1 Where any licence to do any act which without such licence would Restrictio? on 

create a forfeiture, or give a right to re-enter, under a Condition or e~ect of hcence to 
Power reserved in any Lease heretofore granted or to be hereafter alIen. 
granted, is at any time after the passing of this Act given to any Lessee 
or his assigns, every such licence shall, unless otherwise expressed, 
extend only to the permission actually given, or to any specific breach 
of any Proviso or Covenant made or to be made, or to the actual 
Assignment, Under-lease, or other Matter thereby specifically authorised 
to be done, but not so as to prevent any proceeding for any subsequent 
breach unless otherwise specified in such licence; and all rights under 
Covenants and Powers of forfeiture and re-entry in the Lease contained 
shall remain in full force and virtue, and shall be available as against 
any subsequent breach of Covenant or Condition, Assignment, Under-
lease, or other Matter not specifically authorised or made dispunishable 
by such licence, in the same manner as if no such licence had been given; 
and the Condition or right of re-entry shall be and remain in all respects' 
as if such licence had not been given, except in respect of the particular 
Matter authorised to be done. 
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2 Where in any Lease heretofore granted or to be hereafter granted 
there is a Power or Condition of re-entry on assigning or under-letting 
or doing any other specified act without licence, and a licence at any 
time after the passing of this Act is given to One of several Lessees or 
Co-owners to assign or under-let his share or interest, or to do any other 
act prohibited to be done without licence, or is given to any Lessee or 
Owner, or any One of several Lessees or Owners, to assign or under-let 
part only of the property, or to do any other such act as aforesaid in 
respect of part only of such property, such licence shall not operate to 
destroy or extinguish the right of re-entry in case of any breach of the 
Covenant or Condition by the Co-lessee or Co· lessees, or Owner or 
Owners, of the other shares or interests in the property, or by the Lessee 
or Owner of the rest of the property, as the case may be, over or in 
respect of such shares or interests or remaining property, but such right 
of re-entry shall remain in full force over or in respect of the shares or 
interests or property not the subject of such licence. 

Apportionment of 3 Where the reversion upon a Lease is severed, and the rent or other 
Conditions of reservation is legally apportioned, the Assignee of each part of the 
re-entry in certain . h 1 f h . d h . 
cases. reverSIOn sal, in respect 0 t e apportlOne rent or ot er reservatIOn 

Relief against for
feiture for breach 
of Covenant to 
insure in certain 
cases. 

When relief 
granted the same 
to be recorded. 

Court not to 
relieve any person 
more than once in 
respect of the same 
Covenant, &c. 

Lessor to have 
benefit of an in
formal Insurance. 

Protection of pur-

allotted or belonging to him, have and be entitled to the benefit of all 
Conditions or Powers of re-entry for non-payment of the original rent or 
other reservation, in like manner as if such Conditions or Powers had 
been reserved to him as incident to his part of the reversion in respect of 
the apportioned rent or other reservation allotted or belonging to him. 

Policies of InHurance. 

4 The Supreme Court, in its Equity Jurisdiction, shall have power 
to relieve against a forfeiture for breach of a Covenant or Condition to 
insure against loss or damage by fire, where no loss or damage by fire 
has happened, and the breach has, in the opinion of the Court, been 
committed through accident or mistake, or otherwise without fraud or 
gross negligence, and there is an Insmance on foot at the time of the 
application to the Court in conformity with the Covenant to insure, upon 
such terms as to the Court may seem fit. 

5 The Court, where relief is granted, shall direct a record of such 
relief having been granted to be made by endorsement on the Lease or 
otherwise. 

6 The Court shall not have power under this Act to relieve the same 
person more than once in respect of the same Covenant or Condition; 
nor shall it have power to grant any relief under this Act where a for
feiture under the Covenant in respect of which relief is sought has been 
already waived out of Court in favour of the person seeking the relief. 

7 The person entitled to the benefit of a Covenant on the part of a 
Lessee or Mortgagor to insure against loss or damage by fire shall, on 
loss or damage by fire happening, have the same advantage from any 
then subsisting Insurance relating to the building covenanted to be 
insured, effected by the Lessee or Mortgagor in respect of his interest 
under the Lease or in the property, or by any person claiming under 
him, but not effected in conformity with the Covenant, as he would 
have from an Insurance effected in conformity with the Covenant. 

8 Where, on the bona fide purchase after the passing of this Act of a 
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J.easehold interest under a Lease containing a Covenant on the part of chas~r against 
the Lessee to insure against loss or damage by fire, the purchaser is forfeIture under 
f . 1 d . hi' . f h . Id' h Covenant for urms le . WIt t le WrItten receIpt 0 t e person entlt e to receIve t e insurance against 
rent, or hIS agent, for the last payment of rent accrued due before the fire in certain 
completion of the purchase and there is subsisting at the time of the cases. 
completion of the purchase an Insurance in conformity with the Cove-
nant, the purchaser or any person claiming under him shall not be 
subject to any liability, by way of forfeiture or damages or otherwise, in 
respect of any breach of the Covenant committed at any time before the 
completion of the purchase, of which the purchaser had not notice before 
the completion of the purchase; but this provision is not to take away any 
remedy which the Lessor or his legal representatives may have against 
the Lessee or his legal representatives for breach of Covenant. 

9 The preceding provisions shall be applicable to Leases for a term 
of years absolute, or determinable on a life or lives or otherwise, and also 
to a Lease for the life of the Lessee or the life of any other person. 

Rent-charges. 

Preceding pro vi
SiOllS to apply to 
Leases for a term 
of years absolute, 
&c. 

10 The release from a Rent-charge of part of the hereditaments Release of part of 
charged therewith shall not extinguish the whole Rent-charge, but shall land charged not 

to be an extin
operate only to bar the right to recover any part of the Rent-charge out guishment. 
of the hereditaments released, without prejudice nevertheless to the rights 
of all persons interested in the hereditaments remaining unreleased, and 
not concurring in or confirming the release. 

Judgments. 

11 The release from a Judgment of part of any hereditaments charged 
therewith shall not affect the validity of the Judgment as to the heredita
ments remaining unreleased, or as to any other property not specifically 
released, without prejudice nevertheless to the rights of all persons 
interested in the hereditaments or property remaining unreleased, and 
not concurring in or confirming the release. 

Powers. 

12 A Deed hereafter executed in the presence of and attested by Two 
or more Witnesses in the manner in which Deeds are ordinarily executed 
and attested shall, so far as respects the execution and attestation thereof, 
be a valid execution of a Power of appointment by Deed or by any 
Instrument in Writing not testamentary, notwithstanding it may have 
been expressly required that a Deed or Instrument in Writing made in 
exercise of such Power should be executed or attested with some addi-
tional or other form of execution or attestation or solemnity: Provided 
always, that this provision shall not operate to defeat any direction in 
the Instrument creating the Power that the consent of any particular 
person shall be necessary to a valid execution, or that any act shall be 
performed in order to give validity to any appointment, having no 
relation to the mode of executing and attesting the Instrument, and 
nothing herein contained shall prevent the Donee of a Power from 
executing it conformably to the Power by writing or otherwise than by 
an Instrument executed and attested as an ordinary Deed, and to any 
such execution of a Power this provision shall not extend. 

Release of part of 
land charged not 
to affect J udg
ment. 

Mode of execution 
of Powers. 

13 ·Where under a Power of Sale a bona fide sale is made of an estate Sale under Power 
with the timber thereon, or any other articles attached thereto, and the not to be avoided 
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by: reason of tenant for life or any other party to the transaction is by mistake allowed 
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to tenant lor hfe. I f h . b h . I . hall b I f I £' h S 

Devisee in trust 
may raise money 
by sale, notwith
standing want of 
express Powel' in 
the Will. 
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last Section ex
tended to sur
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&c. 

Executors to have 
power of raising 
money, &c. where 
there is no suffi
cient devise. 

Purchasers, &c. 
not bound to 
inquire as to 
powers. 

Sections 14, 15, 

va ue 0 t e tIm er or ot er artIc es, It s e aw u lor t e upreme 
Court, in its Equity Jurisdiction, upon any Bill or Claim or application 
in a summary way, as the case may require or permit, to declare that 
upon payment by the purchaser, or the claimant under him, of. the full 
value of the timber and articles at the time of sale, with such interest 
thereon as the Court may direct, and the settlement of the said principal 
moneys and interest under the direction of the Court upon such parties 
as in the opinion of the Court are entitled thereto, the said sale ought to 
be established; and upon such payment and settlement being made 
accordingly the Court may declare that the said sale is valid, and there
upon the legal estate shall vest and go in like manner as if the Power had 
been duly executed, and the Costs of the said application as between 
Solicitor and Client shall be paid by the purchaser or the claimant under 
him. 

14 Where by any Will which comes into operation after the passing 
of this Act the Testator has charged his real estate or any specific portion 
thereof with the payments of his debts, or with the payment of any 
legacy or other specific sum of money, and has devised the estate so 
charged to any Trustee for the whole of his estate or interest therein, 
and has not made any express provision for the raising of such debt, 
legacy, or sum of money out of such estate, it shall be lawful for the 
said Devisee in trust, notwithstanding any trusts actually declared by 
the Testator, to raise such debts, legacy, or money as aforesaid by a Sale 
and absolute disposition by public auction or private contract of the said 
hereditaments or any part thereof, or by a Mortgage of the same, or 
partly in one mode and partly in the other, and any Deed of Mortgage 
so executed may reserve such rate of interest and fix such period of 
repayment as the person executing the same may think proper. 

15 The powers conferred by the last Section shall extend to every 
person in whom the estate devised is for the time being vested by sur
vivorship, descent, or devise, or to any person who may be appointed 
under any Power in the Will, or by the Court, to succeed to the Trustee
ship vested in such Devisee in trust as aforesaid. 

16 If any Testator who has created such a charge as is described in 
Section 14 has not devised the hereditaments charged as aforesaid in 
such terms as that his whole estate and interest therein be~omes vested 
in any Trustee, the Executor for the time being named in such Will, 
if any, shall have the same or the like power of raising the said moneys 
as is herein-before vested in the Devisee in trust of the said heredita
ments, and such power shall, from time to time, devolve to and become 
vested in the person, if any, in whom the Executorship for the time 
being is vested; but any Sale or Mortgage under this Act shall operate 
only on the estate and interest, whether legal or equitable, of the Testator, 
and shall not render it unnecessary to get in any outstanding subsisting 
legal estate. 

17 Purchasers or Mortgagees shall not be bound to inquire whether 
the powers conferred by Sections 14, 15, and 16 of this Act, or either 
of them, have been duly and correctly exercised by the person acting in 
virtue thereof. 

18 The provisions contained in Sections 14, 15, and 16 shall not in 
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any way prejudice or affect any Sale or Mortgage already made or here- and 16 not. to 
after to be made, under or in pursuance of any Will coming into opera- 3&ffect certtam sta1eds, 
, b J! h ' f h' A b h I'd' f h SIC. nor 0 ex en tion elore t e passmg 0 t IS ct, ut t e va 1 lty 0 any suc a e or to devises in fee 

Mortgage shall be ascertained and determined in all respects as if this or in tail. 
Act had not passed; and the said several Sections shall not extend to a 
devise t~ any person in fee or in tail, or for the Testator's whole estate 
and interest charged with debts or legacies, nor shall they affect the 
power of any such Devisee to sell or mortgage as he may by Law now 
do, 

Inheritance. 

19 Where there is a total failure of Heirs of the Purchaser, or where Descent how to be 
any land is descendible as if an Ancestor had been the purchaser thereof, traced. 
and there is a total failure of the Heirs of. such Ancestor, then and in 
every such case the land shall descend and the descent shall thenceforth 
be traced from the person last entitled to the land as if he had been the 
purchaser thereof. 

20 The last preceding Se<'1ion shall be read as part of the Act "For Preceding Section 
the Amendment of the Law of Inheritance," of the Session of the Third incorporated with 
and Fourth Years of the Reign of King William the Fourth, Chapter 3 ~&, W. 4, 
One hundred and six. c. . 

Assignment of Personalty. 

21 Any person shall have power to assign personal property, now by Assignment to self 
Lawassignable, including chattels real, directly to himself and another and others. 

person or Corporation, by the like means as he might assign the same to 
another. 

Purchasers, 

22 The bona fide payment to and the receipt of any person to whom Not to be bound. 
any purchase or mortgage money is payable upon any express or implied tOt~ee tofthe aPhph-

hall fIi 11 d ' h h . h f . ca IOn 0 purc ase trust s e ectua y ISC arge t e person paymg t e same rom seemg money. 
to the application or being answerable for the misapplication thereof, 
unless the contrary is expressly declared by the Instrument creating the 
trust or security. 

23 Any seller or mortgagor of land, or of any chattels, real or per- Punishment of 
sonal, or choses in action conveyed or assigned to a purchaser, or the vendor, &c. for 
solicitor or agent of any such seller or mortgagor, who after the passing frau1dulenttcon-
f h· A S W' 1 h I cea ment 0 o t IS ct conceals any ettlement, Deed, 11 , or ot er nstrument Deeds &c. or 

material to the Title or any Incumbrance, from the purchaser, or falsities falSifying pedi
any pedigree upon which the Title does or may depend, in order to gree. 
induce him to accept the Title offered or produced to him, with intent in 
any of such cases to defraud, shall be guilty of a misdemeanor, and being 
found guilty shall be liable, at the discretion of the Court, to suffer such 
punishment, by fine or imprisonment for any time not exceeding Two 
Years,with or without hard labour, or by both, as the Court may 
award, and shall also be liable to an action for damages at the suit of 
the purchaser or mortgagee, or those claiming under the purchaser or 
mortgagee, for any loss sustained by them or either or any of them in 
consequence of the Settlement, Deed, Will, or other Instruments or 
Incumbrance so concealed, or of any claim made by any person under 
such pedigree,but whose right was concealed by the falsification of such 
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pedigree; and in estimating such damages, where the estate is recovered 
from such purchaser or mortgagee, or from those claiming under the 
purchaser or mortgagee, regard shall be had to any expenditure by them' 
or either or any of them in improvements on the land: Provided, that 
offences included in this Section shall be cognizable only by the Supreme 
Court. 

24 In the construction of the previous provisions of this Act-

The term "Land" shall be taken to include all tenements and 
hereditaments, and any part or share of or estate or interest in 
any tenements or hereditaments, of what tenure or kind soever: 

The term "Mortgage" shall be taken to include every Instrument 
by virtue whereof Land is in any manner conveyed, assigned, 
pledged, or charged as security for the repayment of money or 
money's worth lent, and to be re-conveyed, re-assigned, or 
released on satisfaction of the debt: 

The term "Mortgagor" shall be taken to include every person by 
whom any such Conveyance, Assignment, Pledge, or Charge as 
aforesaid is made: 

The term" Mortgagee" shall be taken to include every person to 
whom or in whose favour any such Conveyance, Assignment, 
Pledge, or Charge as aforesaid is made or transferred: 

The term "Judgment" shall be taken to include registered 
Decrees, Orders of the Supreme Court in its Equity Jurisdiction, 
and other Orders having the operation of Judgments. 

Trustees and Executors. 
Trustees, &c. 25 No Trustee, Executor, or Administrator making any payment or 
m~kini>paymeft doing any act bona fide under or in pursuance of any Power of Attorney 
~~t:;ne;::: t~ be shall be liable for the moneys so paid or the act so done, by .reason that 
liable by reason the person who gave the Power of Attorney was dead at the tIme of such 
of death of party payment or act, or had done some act to avoid the Power, provided that 
giving such the fact of the death, or of the doing of such act as last aforesaid, at the 
Power. time of such payment or act bona fide done as aforesaid by such Trustee, 

Executor, or Administrator, was not known to him: Provided always, 
that nothing herein contained shall in any manner affect or prejudice 
the right of any person entitled to the money against the person to 
whom such payment may have been made, but that such person so 
entitled shall have the same remedy against such person to whom such 
payment was made as he would have had against the Trustee, Executor, 
or Administrator if the money had not been paid away under such 
Power of Attorney. 

As to liabiIitiv of 
Executor or Ad
ministrator in re
spect of Rents, 
Covenants, or 
Agreements. 

26 Where an Executor or Administrator, liable as such to the Rents, 
Covenants, or Agreements contained in any Lease or Agreement for a 
Lease granted or assigned to the Testator or Intestate whose estate is 
being administered, has satisfied all such liabilities under the said Lease 
or Agreement for a Lease as may have accrued due and been claimed 
up to the time of the Assignment hereafter mentioned, and has set apart 
a sufficient fund to answer any future claim that may be made in respect 
of any fixed and ascertained sum covenanted or agreed by the Lessee to 
be laid out on the property demised or agreed to be demised, although 
the period for laying out the same may not have arrived, and has 
assigned the Lease or Agreement for a Lease to a purchaser thereof, he 
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shall be at liberty to distribute the residuary or personal estate of the 
deceased to and amongst the parties entitled thereto respectively, without 
appropriating any part, or any further part, as the case may be, of the 
personal estate of the deceased to meet any future liability under the 
said Lease or Agreement for a Lease; and the Executor or Administrator 
so distributing the residuary estate shall not, after having assigned the 
said Lease or Agreement for a Lease, and having, where necessary, set 
apart such sufficient fund as aforesaid, be personally liable in respect of 
any subsequent claim under the said Lease or Agreement for a Lease; 
but nothing herein contained shall prejudice the right of the Lessor or 
those claiming under him to follow the assets of the deceased into the 
hands of the person or persons to or amongst whom the said assets may 
have been distributed. 

27 In like manner, where an Executor or Administrator liable as 
such to the Rent, Covenants, or Agreements contained in any Conveyance 
on Chief Rent or Rent-charge, whether any such Rent be by Limitation 
of Use, Grant, or Reservation, or Agreement for such Conveyance, 
granted or assigned to or made and entered into with the Testator or 
Intestate whose estate is being administered, has satisfied all such 
liabilities under the said Conveyance, or Agreement for a Conveyance, 
as may have accrued due and been claimed up to the time of the Con
veyance hereafter mentioned, and has set apart a sufficient fund to 
answer any future claim that may be made in respect of any fixed and 
ascertained sum covenanted or agreed by the Grantee to be laid out on 
the property conveyed, or agreed to be conveyed, although the period 
for laying out the same may not have arrived, and has conveyed such 
property, or assigned the said Agreement for such Conveyance as 
aforesaid, to a purchaser thereof, he shall be at liberty to distribute the 
residuary personal estate of the deceased to and amongst the parties 
entitled thereto respectively, without appropriating any part or any 
further part as the case may be, of the personal estate of the deceased to 
meet any future liability under the said Conveyance or Agreement for a 
Conveyance; and the Executor or Administrator so distributing the 
residuary estate shall not, after having made or executed such Conveyance 
or Assignment, and having, where necessary, set apart such sufficient sum 
as aforesaid, be personally liable in respect of any subsequent claim under 
the said Conveyance, or Agreement for Conveyance; but nothing herein 
contained shall prejudice the right of the Grantor, or those claiming 
under him, to follow the assets of the deceased into the hands of the 
person or persons to or amongst whom the said assets may have been 
distributed. 

28 Any Trustee, Executor, or Administrator shall be at liberty, 
without the institution of a Suit, to apply by Petition to the Supreme 
Court, or by Summons upon a written Statement to any Judge of the 
said Court at Chambers, for the opinion, advice, or direction of such 
Court or Judge on any question respecting the management or adminis
tration of the trust property or the assets of any Testator or Intestate, 
such application to be served upon or the hearing thereof to be attended 
by all persons interested in such application, or such of them as the said 
Court or Judge may think expedient; and the Trustee, Executor, or 
Administrator acting upon the opinion, advice, or direction given by the 
said Court or Judge shall be deemed, so far as regards his own re
sponsibility, to have discharged his duty as such Trustee, Executor, or 
Administrator in the subject matter of the said application; provided, 
nevertheless, that this Act shall not extend to indemnify any Trustee, 

22~) 
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Executor, or Administrator in respect of any act done in accordance 
with such opinion, advice, or direction as aforesaid, if such Trustee, 
Executor, or Administrator has been guilty of any fraud or wilful 
concealment or misrepresentation in obtaining such opinion, advice, or 
direction; and the Costs of such application as aforesaid shall be in the 
discretion of the said Court or Judge. 

29 Every Deed, 'Vill, or other Instrument creating a Trust either 
expressly or by implication shall, without prejudice to the clauses 
actually contained therein, be deemed to contain a clause in the words or to 
the effect following; that is to say, " That the Trustees or Trustee for the 
time being of the said Deed, Will, or other Instrument shall be respect
ively chargeable only for such moneys, stocks, funds, and securities as 
they shall respectively actually receive notwithstanding their respectively 
signing any receipt for the sake of conformity, and shall be answerable 
and accountable only for their own acts, receipts, neglects, or defaults, 
and not for those of each other, nor for any banker, broker, or other 
person with whom any trust moneys or securities may be deposited, nor 
for the insufficiency or deficiency of any stocks, funds, or securities, nor 
for any other loss, unless the same happens through their own wilful 
default respectively; and also that it shall be lawful for the Trustees or 
Trustee for the time being of the said Deed, Will, or other Instrument 
to reimburse themselves or himself, or payor discharge out of the trust 
premises all expenses incurred in or about the execution of the trusts or 
powers of the said Deed, Will, or other Instrument." 

30 When a Trustee, Executor, or Administrator is not, by some 
Instrument creating his trust, expressly forbidden to invest any trust 
fund on real securities in this Colony, or on the security of any 
Debentures issued by the Government of this Colony, it shall be lawful 
for such Trustee, Executor, or Administrator to invest such trust fund 
on such real securities in this Colony, or on the security of any 
Debentures issued by the Government of this Colony in pursuance of 
any Law now or hereafter passed, and he shall not be liable on that 
account as for a breach of trust, provided that such investment is in 
other respects reasonable and proper . 

.TAMES BARNARD, 
GOVERNMENT PRINTER, TASMANIA. 


