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AN ACT to Consolidate and Amend various A.D-187.
Enactments relating to the Administration of

the Criminal Law. [1 August, 1873.]

5‘ HEREAS it is desirable and necessary that the islative PxeaMBLE.
Enactments relating to the Mode of Pleading and Procedure in nminal
Cases should be consolidated in one Act and amended :
Be it therefore enacted by His Excellency the Governor of ZTasmania,
by and with the advice and consent of the Legislative Council and
House of Assembly, in Parliament assembled, as follows :—

Short Title.

1 This Act may be cited as “ The Criminal Law Procedure Act, Short title.
1873.”

Interpretation.

2 In this Act, unless the context otherwise determines— Interpretation.

“ Judge” means either a Judge of the Supreme Court or the
Recorder of any Court of General Sessions of the Peace :



344 37° VICTORIZE. No. 6.

Criminal Law Procedure Act, 1873.

A.D. 1873.

—

“ The Court” means and includes any Session of Oyer and
Terminer and General Gaol Delivery of the Supreme Court,
whether held before one Judge or mot, and also any Court of
General Sessions of the Peace held before a Recorder:

“ The Supreme Court” means “ The Supreme Court of Tasmania.”

“ Attorney-General” includes any Officer appointed to prosecute
crimes, misdemeanors, and offences by virtue of the provisions
contained in Section 5 of the Act of the Imperial Parliament of
the 9th Gleorge the 4th, Chapter 83. g

16 V., No. 7., “ Information” includes ‘any ¢ plea,” <“replication,” or other
5. 32. pleading : o

Ib. “ Person” includes bodies corporate :

ib. “ Property” includes goods, chattels, money, valuable securities,
and every other matter or thing, whether real or personal, upon
or with respect to which any offence may be committed :

“ Offence” means and includes any crime, misdemeanor, or offence
cognizable in the Supreme Court : o

¢ Sheriff” includes a Deputy Sheriff :
“ Statute” includes any Act of the Legislature of this Colony.

The term “cattle” 8 The term “ cattle”” used in the Fortieth Section of the Act of the

defined. Parliament of 7asmania of the 27th Victoria, No. 7, includes any horse,
mare, gelding, colt, or filly ; any bull, cow, ox, heifer, or calf ; any ram,
ewe, sheep, or lamb ; any mule or ass ; and any pig or goat.

Discharge of Persons committed for Trial.

Attorn_eyilGeneral 4 It shall be lawful for the Attorney-General, in respect of

;S:Zoglss%ya;ngi: any person now or hereafter imprisoned in any Gaol charged with

certificato. any offence, to grant at any time a Certificate under his hand in the

[11 G. 4, No. 7.] form in the Schedule (1), and the Sheriff or Gaoler in whose custody
any such prisoner then is shall, upon the delivery of any such Certificate
to him, immediately and without fee or reward discharge the prisoner
therein mentioned from imprisonment in respect of the offence men-
tioned in the same Certificate ; and if the Sheriff or any such Gaoler
refuses or neglects so to do, he shall for every such offence forfeit and
pay a penalty of Fifty Pounds, which may be recovered before any Two
Justices of the Peace in the mode prescribed by 7The Maygistrates
Summary Procedure Act.

Criminal Information.

Proceedings on 6§ Every criminal information exhibited by leave of the Supreme
eriminal informa- - (45,1t ghall be in such form, and subject to such rules and
tions filed by leave . ’ s A
of the Coust. manner of proceeding, and the leave to exhibit the same shall be
[19V, No. 23, granted upon such terms and conditions, as the said Court in any case
8 4. for the purpose of securing the substantial ends of justice thinks fit to

direct ; and in every case not otherwise provided for, every such criminal
information, and all proceedings in relation thereto, shall, as far as may
be practicable, be subject in all respects to the same rules as would be.
observed in England with respect to a_similar criminal information in
the name of the Master of the Crown Office; and for the purpose of dis-
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tinguishing criminal informations exhibited by leave of the said Court
from informations filed in fact by the Attorney-General there shall be
indorsed on every criminal information so exhibited the words By
leave of the Supreme Court of Tasmania,” and also the name of the
person prosecuting such information ; and it shall not be necessary for
the signature of the Attorney-General or such other officer as aforesaid to
be subscribed to any such information, but the same shall be subscribed.
only by such ministerial officer of the Court as the Court in that behalf
directs.

Pleading.

6 In every information for embezzlement it shall be sufficient to allege
that the defendant, being the clerk or servant, or being employed for the
purpose or in the capacity of a clerk or servant, as the case may be, of
A.B. did fraudulently and feloniously embezzle certain money (or as the
case may be) the property of his said master; and in any case where two
or three embezzlements are charged in the same information, it shall be
sufficient, in charging such second or third embezzlement, to allege
that the defendant, being the clerk or servant, or being employed as
aforesaid, as the case may be, of the said 4.B., did, within the space of
Six calendar months from the commission of the offence in the first count
mentioned, fraudulently and feloniously embezzle certain other money
(or as the case may be) the property of his said master.

7 In every information for stealing, embezzling, destroying, or
concealing, or for obtaining by false pretences any instrument, it shall
be sufficient to describe such instrument by any name or designation by
which the same may be usually known or by the purport thereof,
without setting out any copy or fac-simile thereof or otherwise describing
the same or the value thereof.

8 In all other cases wherever it is necessary to make any averment
in any information as to any instrument, whether the same consists
wholly or in part of writing, print, or figures, it shall be sufficient to
describe such instrument by anv name or designation by which the
same may be usually known or by the purport thereof, without setting
out any copy or fac-simile of the whole or any part thereof. -

- 9 In any information for any offence in which it is necessary to
state the ownership of any property which belongs to or is in the
possession of more than one person, whether such persons be partners in
trade, joint tenants, parceners, or tenants in common, it shall be sufficient
to name one of such persons and to state such property to belong to the
person so named and another or others, as the case may be; and
whenever in any information for any offence it is necessary to mention,
for any purpose Whatsoever, any partners, joint tenants, parceners, or
tenants In common, it shall be sufficient to deseribe them in the manner
aforesaid ; and this provision shall be construed to extend to all Joint
Stock Companies and Trustees.

10 In every information in which it is necessary to make any aver-
ment as to any money or any bank-note, it shall be sufficient to describe
such money or bank-note simply as money, without specifying any
particular coin or bank-note; and such allegation, so far as regards the

description of the property, shall be sustained by proof of any amount of

845

A.D. 1873,

Form of informa-
tion in cases of
embezzlement.

Description of
instrument in
information for
stealing, &c., or
obtaining by false
pretences.

{16V. No. 7,8, 5.]

In other cases.
[Zb., 8. 7.]

Property of
partners may be
laid in any one
and others.

[7 G. 4, c. 64,
s. 14.]

Coin and bank
notes may be
described simply-
as money. ‘
[Ib., 8. 20.]



346

A.D. 1873,

Form of informa-
tion for a subse-
quent felony.
[7&8 G. 4,

c. 28, s, 11.]

Extending the 23
Geo.2,¢c.11,s.1
to other offences,
and siwplifying
informations for
{mjury and other
ike offences.

f16 V. No. 7,

s. 22.]

Extending the 23
Geo. 2,c. 11,s. 2,
as to form of
informations for
subornation of
perjury and other
like offences.
[2b., s. 23.]

Sufficient to
charge the offence
in the terms of the
Statute creating
or defining it.

Venue in margin
of information
sufficient except
where local
description ne-
cessary.

[16 V., No. 7,
8. 25.]

37° VICTORIZA. No. 6.

Criminal Law Procedure Act, 1873.

coin or of any bank-note although the particular species of coin of which
such amount was composed or the particular nature of the bank-note is
not proved ; and in cases of obtaining money or bank-notes by false
pretences, by proof that the offender obtained any piece of coin or bank-
note, or any portion of the value thereof, although such piece of coin or
bank-note may have been delivered to him in order that some part of the
value thereof should be returned to the party delivering the same, or
to any other person, and such part has been returned accordingly.

11 In every information for any felony not punishable with death
committed after a previous conviction for felony, it shall be sufficient,
(except where otherwise provided by any Law), after charging the
subsequent offence, to state that the offender was at a certain time and
place convicted of felony, without otherwise describing the previous felony.

12 In every information for perjury, or for unlawfully, wilfully,
falsely, fraudulently, deceitfully, maliciously, or corruptly taking,
making, signing, or subscribing any oath, affirmation, declaration,
affidavit, deposition, bill, answer, notice, certificate, or other writing, it
shall be suflicient to set forth the substance of the offence charged upon
the defendant, and by what Court, or before whom the oath, affirmation,
declaration, affidavit, deposition, bill, answer, notice, certificate, or other
writing, was taken, made, signed, or subscribed, without setting forth
the bill, answer, information, declaration, or any part of any proceeding
either in law or in equity, and without setting forth the commission or
authority of the Court or person before whom such  offence was
committed. '

13 In every information for subornation of perjury, or for corrupt
bargaining or contracting with any person to commit wilful and
corrupt perjury, or for inciting, causing, or procuring any person
unlawfully, wilfully, falsely, fraudulently, deceitfully, maliciously, or
corruptly to take, make, sign, or subscribe any oath, affirmation,.
declaration, affidavit, deposition, bill, answer, notice, certificate, or other
writing, it shall be sufficient, wherever such perjury or other offence
aforesaid has been actually committed, to allege the offence of the person
who actually committed suchi perjury or other offence in the manner
hereinbefore mentioned, and then to allege that the defendant unlaw-
fully, wilfully, and corruptly did cause and procure the said person
the said offence in manner and form aforesaid to do and commit; and
wherever such perjury or other offence aforesaid has not been actually
committed, it shall be sufficient to set forth the substance of the offence
charged upon the defendant without setting forth or averring any of the
matters or things hereinbefore rendered unnecessary to be set forth or
averred in the case of wilful and corrupt perjury. :

14 Wherever the offence charged in any information has been or is
hereafter created or defined by any Statute, or subjected to a greater, less,
or different degree of punishment by any Statute, the information shall be
sufficient to all intents and purposes whatsoever if it describe the offence
in the words of the Statute. '

15 It shall not be necessary to state any venue in the body of any
information, but the jurisdiction named in the margin thereof shall be
taken to be the wvenue for all the facts stated in the body of such
information ; where local description is required, the same shall be
given in the body of the information.
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16 Noinformation for any offence shall be held insufficient for want of
the averment of any matter unnecessary to be proved, nor for the
omission of the words “as appears by the record,” or of the words * with
force and arms,” or of the words ¢against the peace,” nor for the
1insertion of the words ¢ against the form of the Statute,” or “ of the Act
of Council of this Island,” or ¢ of the Act of the Parliament of
Tasmania,” or any or either of them, instead of the words “against the
form of the Statutes,” or *of the Acts of Council of this Island,” or * of
the Acts of the Parliament of Zasmania,” or any or either of them, or
vice versd, nor for the omission of any such last-mentioned words, nor
-for that any person mentioned in the information is designated by a
pame of office or other descriptive appellation instead of his proper name,
nor for omitting to state the time at which the offence was committed in
any case where time is not of the essence of the offence, nor for stating
the time imperfectly, nor for stating the offence to have been committed
on a day subsequent to the exhibiting of the information, or on an
impossible day, or on a day that never happened, nor for want of a
proper or perfect venue, nor for want of a proper or formal conclusion,
nor for want of or imperfection in the addition of any defendant, nor for
want of the statement of the value or price of any matter or thing, or
-the amount of damage, injury, or spoil in any case where the value or
price, or the amount of damage, injury, or spoil is not of the essence
-of the offence.

17 In any plea of autrefois convict or autrefois acquit it shall be
sufficient for any prisoner to state that he has been lawfully convicted

or acquitted (as the case may be) of the said offence charged in the
information.

18 Every objection to any information for any formal defect
apparent on the face thereof shall be taken by demurrer or motion to
quash such information before the jury are sworn, and not afterwards ;

~and every Court before which any such objection is taken for any
formal defect may, if it be thought necessary, cause the information to
be forthwith amended in such particular by some Officer of the Court
or other person, and thereupon the trial shall proceed as if no such
defect had appeared.

19 Whenever on the trial of any information for any offence there
appears to be any variance between any matter in writing or in print
produced in evidence and the recital or setting forth thereof
in the information, or between the statement in such information
and the evidence offered in proof thereof, in the name of any
place’ mentioned or described in such information, or in the name
or description of any person or body politic or corporate therein stated
or alleged to be the owner of any property, real or personal, which
forms the subject of any offence charged therein, or in the name or
description of any person, body politic or corporate, therein stated or
alleged to be injured or damaged, or intended to be injured or damaged,
by the commission of such offence, or in the Christian name or surname,
or both Christian name and surname, or other description whatsoever
of any person whomsoever therein named or described, or in the name
or description of any matter or thing whatsoever therein named or
described, or in the ownership of any property named or described
therein, it shall be lawful for the Court before which the trial is had,
if it considers such variance not material to the merits of the case, and
that the defendant cannot be prejudiced thereby in his defence on such
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merits, to order such information to be amended, according to the

- proof, by some Officer of the Court or other person, both in that part

of the information where such variance occurs, and in every other part
of the information which it may become necessary to amend, on such
terms, as to postponing the trial to be had before the same or amother
Jury, as the Court thinks reasonable ; and after any such amendment
the trial shall proceed, whenever the same is proceeded with, in the
same manner in all respects, and with the same consequences, both with
respect to the liability of witnesses to be prosecuted for perjury and
otherwise, as if no such variance had occurred ; and in all cases the
order for the amendment shall either be endorsed on the information or
shall be engrossed on parchment, and filed, together with the informa-
tion, among the records of the Court.

Where the trial is so postponed as aforesaid, it shall be lawful for
the Court to respite the recognizances of the prosecutor and witnesses,
and of the defendant, and of the surety or sureties, if any, of the
prosecutor, witnesses, and defendant accordingly, in which case the
prosecutor and witnesses shall be bound to attend to prosecute and to
give evidence respectively, and the defendant shall be bound to attend
to be tried at the time and place to which such trial is postponed, with-
out entering into any fresh recognizances for that purpose, in such
and the same manner as if they were originally bound by their
recognizances to appear and prosecute or to give evidence, or to
attend to be tried, at the time and place to which such trial has been so

‘postponed :

Where any such trial is had before another jury, the crown and the
defendant shall respectively be entitled to the same challenges as they
were respectively entitled to before the first jury was sworn.

20 Every verdict and judgment which is given after the making of
any amendment under the provisions of this Act, shall be of the same
force and effect in all respects as if the information had originally been

in the same form in which it was after any such amendment was
made. '

21 If it becomes necessary at any time, for any purpose whatsoever,
to draw up a formal record in any case where any amendment has been
made under the provisions of this Act, such record shall be drawn up
in the form in which the information was after such amendment was

made, without taking any notice of the fact of such amendment having
been made. ' ‘

 Evidence.

992 An affidavit of the service upon any person afterwards tried for

. any offence, of any notice to produce any document or paper writing

upon the trial of such person, and of the time when it was served, with
a copy of such notice to produce annexed to such affidavit, shall be
sufficient evidence of the service of the original of such notice, and of

- the time when it was served.

23 Whenever in any proceeding whatever it may be necessary to
prove in any Court the previous trial and conviction or acquittal of any
person charged with any offence, it shall not be necessary to produce
the record of the conviction or acquittal of such person, or a copy

fied under hand of thereof, "but a certificate contdining the substance and effect only

Clerk of Court.
[17 V., No.15,
s. 8.]

(omitting the formal part) of the information and conviction or
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of

Clerk of the Court or other officer having the custody of the recor
- the Cotirt Where Such conviction o acquittal took. place, or by th

Depiityof such éi?]i" "ot~ other officer; shall be sufficient evidence of
i | the previous trial and conviction or acquittal of such person without
- proof of the signature or official character of the person appearing to
- . have signed the same. ’

* 24 Upon the trial of any person for felony committed after a previous

conviction for felony, a certificate containing the substance and eﬂgct only
(omitting  the formal part) of the information and conviction for the
previous felony, purporting to be signed by the Clerk of the Court or
other officer having the custody of the records of the Court where the
offender was first convicted, or by the Deputy of such Clerk or
officer (for which certificate no fee shall be demanded or taken) shall,
(except where otherwise provided by Law), upon proof of the identity of
the person of the offender, be sufficient evidence of the previous con-
viction without proof of the signature or official character of the person
appearing to have signed the same. ‘

25 A certificate containing the substance and effect only (omitting
the formal part) of the information and trial for any offence
purporting to be signed by the Clerk of the Court or other
Officer having the custody of the Records of the Court where such
information was tried, or by the Deputy of such Clerk or other Officer,
shall, upon the trial of any information for perjury or subornation of
perjury, be sufficient evidence of the trial of such information for
such offence without proof of the signature or official character of
the person appearing to have signed the same.

26 A copy of any conviction or order made under The M. agistrates
Summary Procedure Act purporting to be signed by the Clerk or
Deputy-Clerk of the Peace, in whose custody the same then is, (for
which copy a sum of not more than One Shilling shall be paid) shall
be sufficient evidence of such conviction or order without proof of the
silgnature or official character of the person appearing to have signed
the same.

-97. It shall be lawful for any Judge, or the Commissioner of Bank-
ruptey or of the Court of Requests at Launceston, or any Police Magis-
trate acting at Hobart Town or Launceston, when and as he sees fit, by
any verbal order to the Sheriff, or by an order in writing addressed
to any Gaoler, to cause any person under imprisonment for any
cause to be brought up in order to his being examined as a witness
in any case or matter, civil or criminal, depending before such
Judge, Commissioner, or Police Magistrate ; and after his evidence has
been given, such Sheriff or Gaoler shall cause such prisoner to be removed
and again imprisoned, the non-issue of a writ of Habeas Corpus in any
such case notwithstanding.

* Arraignment.

28 If any person arraigned upon any information for any offence
pleads thereto a plea of ¢ Not Guilty,” he shall by such plea, without
any further form, be deemed to have put himself upon the country for
trial ; and the Court shall in the usual manner order a Jury for the
trial of such person accordingly.

acquittal of the person therein named purporting to be signed by.the A-D- 1973.)

the .
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29 If any person arraigned upon any information for any offence
stands mute of malice, or will not answer directly to the information, in
every such case it shall be lawful for the Court, if it thinks fit, to order the
proper officer to enter a plea of * Not Guilty” on behalf of such person,
and the plea so entered shall have the same force and effect as if such
person had actually pleaded the same.

30 If any person arraigned for any offence challenges peremptorily a
greater number of Jurors than such person is entitled by law so to
challenge, every peremptory challenge beyond the number allowed by
law shall be entirely void, and the trial of such person shall proceed as
if no such challenge had been made.

31 Whenever any information for any offence is filed by the
Attorney-General in any Court against any person, and such person is
then in any gaol under warrant of commitment, or under sentence for
some other offence, it shall be lawful for the Court either verbally or by

. order in writing to direct the Sheriff to bring up the body of such person,

in order that he may be arraigned upon such information, without writ
of Habeas Corpus, and the Sheriff shall thereupon obey such order.

Trial.

82 All persons tried for any offence shall be admitted to make full
answer and defence thereto by Counsel or Attorney on their behalf.

33 All persons under trial shall be entitled at the time of their trial to
inspect without fee or reward all depositions which have been taken
against them and forwarded to the Attorney-General.

84 It shall not be lawful on the trial of any person for any
felony committed after a previous conviction for felony, (except
where otherwise provided by any Law), to charge the Jury to
enquire concerning such previous conviction until after they have
enquired concerning such subsequent felony, and have found such person
guilty of the same; and whenever in any information such previous
conviction is stated, the reading of such statement to the Jury as part of
the information shall be deferred until after such finding as aforesaid :

If upon the trial of any person for any such subsequent felony as
aforesaid such person gives evidence of his good character, it shall be
lawful for the prosecutor, in answer thereto, to give evidence of the
conviction of such person for the previous felony, and the Jury shall,
before they return their verdict, enquire concerning such previous
conviction for felony at the same time that they enquire concerning
the subsequent felony.

85 If on the trial of any person charged with any offence it appears
to the jury upon the evidence that the defendant did not complete the
offence charged, but that he was guilty only of an attempt to commit
the same, such person shall not by reason thereof be entitled to be
acquitted, but the jury shall be at liberty to return as their verdict
that the defendant is not guilty of the offence, but is guilty of an
attempt to commit the same, and thereupon such person shall be liable
to be punished in the same manner as if he had been convicted upon an
information for attempting to commit the particular offence charged in
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the said information, and no person so tried as herein lastly mentioned
shall be liable to be afterwards prosecuted for an attempt to commit the
offence for which he was so tried.

36 If on the trial of any person charged with any felony which
includes an assault against the person it appears to the jury upon the
evidence that the defendant did not complete the offence charged, but
that he was guilty only of an assault with intent to commit the same,
such person shall not by reason thereof be entitled to be acquitted, but
the jury shall be at liberty to return as their verdict that the defendant
is not guilty of the felony charged, but is guilty of an assault with intent
to commit the same ; and thereupon such person shall be liable to be
punished in the same manner as if he had been convicted upon an
information for an assault with intent to commit the particular felony
charged in the said information ; and no person so tried as herein lastly
mentioned shall be liable to be afterwards prosecuted for an assault with
mtent to commit the felony for which he was so tried.

37 If upon the trial of any person charged with any of the following
offences :—

Rape : :

Unlawfully and carnally knowing and abusing any girl under the.

age of Ten years :

Unlawfully and carnally knowing and abusing any girl being
above the age of Ten years and under the age of Twelve years :

Assault with intent to commit rape :
Sodomy :
Assault with igtent to commit sodomy :

it appears to the jury upon the evidence that such person did not
complete the offence charged, but was guilty of an indecent assault only,
such person shall not by reason thereof be entitled to be acquitted ; but
the jury shall be at liberty toreturn as their verdict that the defendant is
not guilty of the offence charged in the information, but is guilty of an
indecent assault, and thereupon such person shall be liable to be
punished in the same manner asif he had been convicted upon an
information for an indecent assault ; and no person so tried as herein
lastly mentioned shall be liable to be afterwards prosecuted for
committing an indecent assault upon the person named in the
information at the time therein specified.

38 If upon the trial of any person for any felony, except murder.

or manslaughter, where the information alleges that the defendant did
wound or cause any grievous bodily harm to any person, or did shoot at
any person, or did by drawing a trigger, or in any other manner
attempt to discharge any kind of loaded arms at any person, the Jury
is satisfied that the defendant is guilty of the wounding or causing
grievous bodily harm, or of the shooting or attempting to discharge a
loaded arm charged in such information, but are not satisfied that the
defendant is guilty of the felony charged therein, then and in every

such case the Jury may acquit the defendant of such felony, and find:

him guilty of unlawfully and maliciously wounding or causing grievous
~ bodily harm to such person, or shooting at such person, or attempting to
discharge a loaded arm at such person, as the case may be, and thereupon
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_such defendant shall be liable to be punished in the same manner as if

he had been convicted upon an information for the misdemeanor- of
which he has been convicted.

39 If upon the trial of any person for any misdemeanor it appears
that the facts given in evidence amount in law to a felony, such person
shall not by reason thereof be entitled to be acquitted of such mis-
demeanor, and no person tried for such misdemeanor shall be liable to
be afterwards prosecuted for felony on the same facts unless the Court
before which such trial is had thinks fit in its discretion to discharge the
Jury from giving any verdict upon such trial and to direct such person to
be prosecuted for felony, in which case such person may be dealt with
in all respects as if he had not been put upon his trial for such mis-
demeanor.

40 If upon the trial of any person for feloniously stealing any horse,
mare, gelding, colt, or filly, or any bull, cow, ox, heifer, or calf, or any
ram, ewe, sheep or lamb, or any pig, it is proved that such person did
not feloniously steal the same, but that such person did feloniously and
wilfully kill the same with the felonious intent to steal the carcase or
skin, or any part of the animal so killed, such person shall not by reason
thereof be entitled to be acquitted, but the Jury shall be at liberty to
return as their verdict that such person is not guilty of feloniously
stealing such animal, but is guilty of feloniously and wilfully killing the
same with the felonious intent to steal the carcase or skin, or any part
thereof as the case may be, and thereupon such person shall be liable to
be punished in the same manner as if he had been convicted upon an
information for feloniously and wilfully killing such animal with the
felonious intent to steal the carcase or skin, or any part thereof, as the
case may be. .

41 If upon the trial of any person charged as a principal in the com-
mission of any felony it appears to the jury upon the evidence that such
person was not a principal in the commission of such felony, but that he
was an accessory thereto after the said felony was committed, such person
shall not by reason thereof be entitled to be acquitted of the offence
charged, but the jury shall be at liberty to return as their verdict that
such person is guilty as an accessory after the fact to the felony charged
in the said information, and thereupon such person shall be liable to be
punished in the same manner as if he had been convicted upon an
information for being accessory after the fact to the felony charged in
the said information ; and no person so tried as in this Section mentioned
shall be liable to be afterwards prosecuted as an accessory after the fact
to such felony upon the same facts,

42 If on the trial of any person upon any information upon which he
may be liable to be convicted of larceny it appears to the jury that such
person became possessed of the property mentioned in the information, or
any part thereof, under circumstances which do not amount in law to a
larceny of the same, but do amount in law to a receiving of the same by
such person he well knowing the same to have been feloniously stolen,
such person shall not by reason thereof be entitled to be acquitted, but
the jury shall be at liberty to return as their verdict that such person is
not guilty of the offence charged in such informatlpn, but is guilty of
feloniously receiving the property mentioned therein, or part thereof,
knowing the same to have been feloniously stolen, and thereupon such




37° VICTORIZA. No. 6.

Criminal Law Procedure Act, 1873.

person shall be liable to be punished in the same manner as if he bhad
been convicted upon an information for receiving the same property
knowing the same to have been feloniously stolen; and no person so
tried as is herein mentioned shall be liable to be afterwards prosecuted
for receiving stolen property, knowing the same to have been stolen,
. upon the same facts.

43 No person prosecuted shall be entitled to traverse or postpone
the trial of any information exhibited against him at any Court.

. If the Court, upon the application of the person against whom an
information is exhibited or otherwise, is of opinion that he ought to be
allowed a further time either to prepare for his defence or otherwise,
such Court may adjourn the trial of such person to the next subsequent
Session upon such terms as to bail or otherwise as to the Court seems
meet, and may respite the recognizances of the prosecutor and witnesses
accordingly, in which case the prosecutor and witnesses shall be bound
to attend to prosecute and give evidence at such subsequent Session,
without entering into any fresh recognizance for that purpose.

44 If any person tried for any offence is upon arraignment found
to be insane by a Jury lawfully impanelled for that purpose, so
that such person cannot be tried for such offence, or if upon the trial
of any person for any offence such person appears to the Jury to be
insane, it shall be lawful for the Court before whom any such person is
arraigned or tried as aforesaid to direct such finding to be recorded, and
thereupon to order such person to be kept in strict custody until Her
Majesty’s pleasure is known ; and if any person charged with any
offence is brought before any Court to be discharged for want of prose-
cution, and such person appears to be insane, it shall be lawful for such
Court to order.a Jury to be impanelled to try the sanity of such person ;
and if such Jury finds such person to be insane, it shall be lawful for
the Court to order such person to be kept in strict custody in such
place and in such manner as to such Court seems fit until Her
Majesty’s pleasure is known ; and in all cases of insanity so found, it
shall be lawful for the Governor to give such order for the safe custody
of such person so found to be insane during Her Majesty’s pleasure in
such place and in such manner-as to the Governor seems fit.

45 In all cases where it is given in evidence upon the trial of any
person charged with any offence that such person was insane at
the time of committing such oftence and such person is acquitted, the
Jury shall be required to find specially whether such person was
acquitted by them on account of such insanity ; and if they find that
such person was insane at the time of the committing of such offence,
the Court before which such trial is had shall order such person to be
kept in strict custody in such place and in such manner as to the Court
seems fit, until Her Majesty’s pleasure is known ; and it shall thereupon
be lawful for the Governor to give such order for the safe custody of such
person during Her Majesty’s pleasure in such place and in such manner
as to the Governor seems fit.

Punishment for certain Offences.

46 Every person convicted of any felony not punishable with death
shall be punished in the manner prescribed by the Statute specially relating
to such felony; and every person convicted of any felony for which no
%unishment 1s specially provided shall be liable to be imprisoned for

our years. :
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47 If any person is convicted of any felony not punishable with
death, committed after a previous conviction for felony, such person
shall on such subsequent conviction (except where otherwise provided by
Law) be liable to be imprisoned for Life.

4.8 Whosoever shall commit the offence of simple larceny or any
offence made punishable like simple larceny under the Act of the 27th
Victoria, No. 8, after having been previously convicted of any misde-
meanor punishable under the said Act upon information filed in any Court
by the Attorney-General, shall be liable to be imprisoned for Six years.

49 Whosoever is convicted of any assault with intent to commit rape,
or of any attempt to unlawfully and carnally know and abuse any girl
under the age of Ten years, shall be liable to be imprisoned for Ten
years; and whosoever is convicted of any attempt to have carnal
knowledge of any girl being above the age of Ten years and under the
age of Twelve years, shall be liable to be imprisoned for Four years.

50 Whosoever is convicted of perjury, or subornation of perjury,
shall be liable to be imprisoned for Seven years.

51 Whosoever is convicted of any misdemeanor for which no punish-
ment is specially provided, shall be liable to be imprisoned for Two years.

Nothing contained in this or the last preceding section shall be held
to take away the power of the Court to order any such person to pay
any fine or to find sureties for his good behaviour, either in addition
to or in lieu of such term of imprisonment. :

82 Wherever sentence is passed for any offence on a person alread
imprisoned under sentence for another offence, it shall be lawful for the
Court to award imprisonment for the subsequent offence, to commence
at the expiration of the imprisonment to which such person has been
previously sentenced, although the aggregate term of imprisonment
awarded may exceed the term which could be otherwise awarded.

83 Wherever sentence is passed under “The Petty Offences Act”
on a person already imprisoned under sentence for another offence, it
shall be lawful for the Justices before whom such person is convicted to
award imprisonment for the subsequent offence, to commence at the
expiration of the imprisonment to which such person has been previously
sentenced, although the aggregate term of imprisonment awarded may
exceed the term which could be otherwise awarded.

54 When any person is sentenced to be imprisoned for any term, it
shall be lawful for the Court to direct the offender to be kept in solitary
confinement for any portion or portions of the term of imprisonment,
not exceeding One month at any one time, and not exceeding Three
months in any one year.

55 When any person is convicted of any offence for which he is
liable to be sentenced to be imprisoned for any term, it shall be lawful
for the Court to pass a sentence for any shorter period.

When any person is sentenced to imprisonment for any term not
exceeding Two years it shall be lawful for the Court to order that the same
shall be carried out without hard labour, and the same shall be carried
out accordingly ; and in every other case every sentence of imprisonment
shall be deemed to be a sentence of imprisonment with hard labour.
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56 Whenever judgment of death has been passed upon any person,
and a day fixed for the execution of such judgment, the Sheriff,
or some person appointed by the Sherift for that purpose, shall
execute such judgment, or cause the same to be executed, privately

within the walls of the gaol mentioned in the warrant for the execution g

of such judgment, or within the enclosed yard of such gaol.

57 The Sheriff, or person as aforesaid, shall be present at such
execution, together with the Gaoler and proper Officers of the Gaol,
and all Magistrates who think fit, and such constables and adult male
spectators as the Sheriff may think fit to admit.

58 All the persons as aforesaid attending such execution shall
remain within the walls or enclosed yard of the gaol until execution has
been done according to law ; and the Sheriff, or person as aforesaid,
and the said Gaoler, Officers of the Gaol, and constables, and such other
persons present as may think fit, shall, before their departure from the
Gaol, subscribe a declaration according to the form in the Schedule (2).

59 After such execution, and on the same day, the Medical Officer
of the Gaol shall examine the body of the person executed, and shall
sign a certificate in the form in the Schedule (3).

60 Any person who subscribes any such declaration or certificate
‘knowing the same to be false, or to contain any false statement, shall be
guilty of felony, and being convicted thereof, shall be liable to be
imprisoned for any period not exceeding Ten years.

61 Every such declaration and certificate as aforesaid shall be
transmitted by the Sheriff to the Registrar of the Supreme Court,
and shall be entered and kept in his office as a record of the said
Court, and shall be published 1n the Gazette on two separate occasions.

Payment of Witnesses Expenses.

62 In any case in which a person attends and gives evidence before
a Justice against any person charged with an offence not punishable
summarily by a Justice or Justices, and the case is dismissed by the said
Justice, or is not further prosecuted by the Attorney-General, or being
further prosecuted by the Attorney-General such witness is not served
with a subpeena to give evidence before the Court at which the accused
person is tried, it shall be lawtul for such Justice, if he sees fit, to grant a
certificate under his hand addressed to the Clerk of the Peace at Hobart
Town or Launcestor as the case may require, allowing to such witness
the amount of the expenses necessarily incurred by him and a reasonable
sum for loss of time in attending before such Justice, at a rate not
exceeding the scale of expenses and compensation adopted by the
Supreme Court for the payment of witnesses in criminal cases.
No such certificate shall be granted to any person {except a legally
.qualified medical practitioner) who has not been obliged to travel five
_miles or upwards in order to attend before such Justice.

. 63 Upon production of such certificate as aforesaid to the Clerk of
. the Pedce, to whom the same is addressed, he shall, if the case is
~ dismissed, or not further prosecuted by the Attorney-General, or if the
person named in such order is not served with a subpena to give
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evidence before the Court at which the accused person is tried, forthwith
out of the moneys to be received by him for that purpose pay to the
person named in such certificate, or to some person authorised by
indorsement thereon to receive the same, the sum or sums of money
mentioned in such certificate, and the same shall be allowed in the
accounts of such Clerk of the Peace accordingly.

64 Where any person attends before any Court and gives evidence
against any person tried for any offence not having been served with a
subpcena for that purpose, and where any person having been served with a
subpcena to give evidence against any person tried as aforesaid attends
any Court in obedience thereto and no information is filed at such
Court by the Attorney-General, it shall be lawful for the Court before
which any person attends as aforesaid to order payment unto such
person of such reasonable sums of money as to the Court seems sufficient
to reimburse him for the expenses he has incurred by reason of such his
attendance as aforesaid, or in obedience to such subpoena as aforesaid,
and all such expenses and compensation as aforesaid shall be ascertained
and paid in manner hereinafter provided.

65 Every Court before which any person is prosecuted for any
offence by the Attorney-General may in its discretion, at the request
of any person who appears on subpcena to give evidence against any
person accused of such offence, order payment unto such witness of such
reasonable sums of money as to the Court or a Judge thereof seems
sufficient to reimburse such witness for the expenses incurred by him in
obedience to such subpeena, or in attending before the examining
Justice, or otherwise in or about such prosecution, and also to compensate
him for his loss of time therein.

66 The amount of all such expenses and compensation as aforesaid
shall be ascertained under the direction of the Court by the proper
officer thereof, but subject nevertheless (as to the rate of all such
expenses and compensation) to such regulations as may be made by the
Supreme Court from time to time, and such regulations may at any
time be