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AN ACT to amend the Law relating to the ap.1ss.
Duties, Powers, and Liability of Trustees.
[28 October, 1889.]

BE it enacted by His Excellency the/Governor of Tasmania, by and [51 & 52 Viet.
with the advice and consent of the Legislative Council and House of Chap. 89.]
Assembly, in Parliament assembled, as|follows :— :

1—(1.) This Act may be cited as *{The Trustee Act, 1889.” Short title, extent,
(2.) For the purposes of this Act the expression ‘ trustee’ shall be and definition.
deemed to include an executor or administrator and a trustee whose
trust arises by construction or implicatjon of law as well as an express
trustee.
(3.) The provisions of this Act relating to a trustee shall apply as
well to several joint trustees as to a sol¢ trustee. :

2—(1.) It shall be lawful for a trustpe to appoint a solicitor to be Receipt of money
his agent to receive and give a dischargd for any money or any valuable by solicitor as
consideration or property receivable by such trustee under the trust by 28ent:
permitting such solicitor to have the cusfody of, and to produce, a deed
containing any such receipt as is referred to in the Sixtieth section
of “The Conveyancing and Law of Rroperty Act, 1884;” and no
trustee shall be chargeable with breach pf trust by reason only of his
having made or concurred in making any such appointment; and the
producing of any such deed by such policitor shall have the same
validity and effect, by virtue of the said Sixtieth section, as the same
would have had if the person appointinﬁ such solicitor had not been a
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trustee: Provided that nothing {herein contained shall exempt a trustee
from any Lability which he wduld have incurred if this Act had not
passed in case he permits sugh money, valuable consideration, or
property to remain in the hand$} or under the control of the solicitor
appointed as aforesaid for a pefjiod longer than is reasonably necessary
to enable such solicitor to pay of transfer the same to the trustee.

(2.) It shall be lawful for altrustee to appoint a banker or solicitor
to be his agent to receive and giye a discharge for any money payable
to such trustee under or by virtué of a policy of assurance by permitting
such banker or solicitor to havé the custody of and to produce such
policy of assurance with a receipt\signed by such trustee, and no trustee
shall be chargeable with a breach)of trust by reason only of his having
made or concurred in making any such appointment: Provided that
nothing herein contained shall éxempt a trustee from any liability
which he would have incurred iff this Act had not passed, in case he
permits such money to remain in the hands or under the control of the
banker or solicitor appointed as afpresaid for a period longer than is
reasonably necessary to enable such{ banker or solicitor to pay the same
to the trustee. S

(3.) This section shall apply oply where the money or valuable
consideration or property is to be re¢eived after the passing of this Act.

3—(1.) No sale made by a trustee shall be impeached by any
cestuique trust upon the ground that any of the conditions, subject to
which the sale was made, may havé been unnecessarily depreciatory,
unless it shall also appear that the consideration for the sale was thereby
rendered inadequate.

(2.) No sale made by a trusteee phall, after the execution of the
conveyance, be impeached as against| the purchaser upon the ground
that any of the conditions subject tg which the sale was made may
have been unnecessarily depreciatory, ynless it shall appear that such
purchaser was acting in collusion with such trustee at the time when
the contract for such sale was made.

(3.) No purchaser, upon any sale made by a trustee, shall be at liberty
to make any objection against the title|upon the ground aforesaid.

(4.) This section shall apply only td sales made after the passing of
this Act.

4—(1.) No trustee lending money upon the security of any property
shall be chargeable with breach of trust by reason only of the proportion
borne by the amount of thesloan to the|value of such property at the
time wglen the loan was made, provided that it shall appear to the
Court that in making such loan the trustee was acting upon a report
as to the value of the property made by Two persons whom the trustee
reasonably believed to be competent valuators instructed and employed
independently of any owner of the pro@gerty, whether such competent
valuators resided in the locality where the property is situate or
elsewhere, and that the amount of the l(}gan does not exceed two equal
third parts of the value of the property as stated in such report, and
that the loan was made under the advice of such competent valuators

‘expressed in such report. And this section shall apply to a loan upon

any property of any tenure, whether agricultural or house or other
propert{} on which the trustee can lawfully lend.

(2.) No trustee shall be chargeable with breach of trust only upon the
ground that, in effecting the purchase Eof any property, or in lending
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money upon the security of any prlperty, he shall have accepted a A.D.1889.

shorter title than the title which a purchaser is, in the absence of a
special contract, entitled to require, if in the opinion of the Court the
title uccepted be such as a person apting with prudence and caution

would have accepted.

(3.) This section shall apply to
-well as to new securities, and to ir
-after the passing of this Act, except
Zeeding shall be pending with referd

ct.

5—(1.) Where a trustee shall havé

transfers of existing securities as
vestments made as well before as
where some action or other pro-
nce thereto at the pussing of this

improperly advanced trust money

-on a mortgage security which would at the time of the investment

have been a proper investment in all
~actually advanced thereon, the securif
investment for such less sum, and

(2.) This section shall apply to

respects for a less sum than was
y shall be deemed an authorised
the trustee shall only be liable to

nvestments made as well before as

‘make good the sum advanced in exci:s thereof with interest.

after the passing of this Act, exc

pt where some action or other

proceeding shall be pending with rfference thereto at the passing of

this Act. .

6—(1.) Where a trustee shall hdve committed a breach of trust at

the instigation or request or with thg

consent in writing of a beneficiary,

‘the Court may, if it shall think
beneficiary may be a married wor

t, and notwithstanding that the

n entitled for her separate use,

whether with or without a restraint ppon anticipation, make such order
.as to the Court shall seem just for jmpounding all or any part of the
interest of the beneficiary in the tiust estate by way of indemnity to
the trustee or persvn claiming throygh him.

(2.) This section shall apply to
before as after the passing of this
proceeding shall be pending wit
this Act.

7—(1.) It shall be lawful for,
insure against loss or damage by

reaches of trust committed as well
cl, except where an action or other
reference thereto at the passing of

ut 'not obligatory upon, a trustee to
re fany building or other insurable

property to any amount (includin

.already on foot) not exceeding thrge e

of such building or property, and

the amount of any insurance
al fourth parts of the full value
pay the premiums for such

insurance out of the income therepf or|out of the income of any other

property, subject to the same trusts,

-any person who may be entitled whol

jthout obtaining the consent of
or partly to such income.

(2.) This section shall not apply to[any building or property which
a trustee is bound forthwith to|congey absolutely to any cestuique

trust upon being requested so to do.

8—(1.) In any suit or other progeeding against a trustee or any

‘person claiming through him, exdept

here the claim is founded upon

-any fraud or fraudulent breach of trubt to which the trustee was party

or privy, or is to recover trust grop
retained by the trustee, or preyiou

-converted to his use, the following pr

(a.) All rights and privileges
-shall be enjoyed in the like manne

rty, or the proceeds thereof still
y received by the trustee and
visions shall apply : —

nfefred by any statute of limitations

and to the like extent as they

Liability for loss
by reason of
improper invest-
ments.

Indemnity for
breach of trust.

Trustee may
insure buildings.

Statute of limita-
tions may be
pleaded by
trustees.
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A.D. 1889. would have been enjoyed in puch suia or other proceeding if the
— trustee or person claiming thrpugh him,6had not been a trustee or
person claiming through him 4
(b.) If the suit or other proceeding is brought to recover money
or other property, and is one to which no existing statute of limitations
applies, the trustee or person dlaiming thrgugh him shall be entitled
to the benefit of and be at libprty to pleag the lapse of time as a bar
to such suit or other proceeding in the like manner and to the like
extent as if the claim had been against in an action of debt for
money had and received, but s¢ neverthelesp that the statute shall run.
against a married woman entitled in poss}e‘ssion for her separate use,
whether with or without a regtraint upon, anticipation, but shall not
begin to run against any beneficiary unless and until the interest of
such beneficiary shall be an interest in posgession.
(2.) No beneficiary, as against whom there would be a good defence
by virtue of this section, shall derive any greater or other benefit from
a judgment or order obtained| by anoth@gr beneficiary than he could
have obtained if he had broyght such suit or other proceeding and
this section had been pleaded. ,
(3.) This section shall apply only 1{ suits or other proceedings.

commenced after the first day of Januargd One thousand eight hundred
and ninety-one, and shall not deprive ang executor or administrator of
any right or defence to which he is entitled under any existing statute

of limitations. ‘

.
Investmentson 9 A power to invest trust money in real securities shall authorise and
tm°"tgage of long shall be deemed to have alwhys authorised an investment upon
erms. mortgage of property held for an unexpired term of not less than Two

hundred years and not subject tp any peservation of rent greater than
One Shilling a year, or to any right of redemption, or to any condition
for re-entry except for nonpayment of rent.

renewable lease-  years which are renewable froln time to time, either under any
holds may renew. Govenant or contract or by custqm or usual practice, if he shall in his
discretion think fit, and it shall be the duty of such trustee, if thereunto-
required by any person having any beneficial interest, present or future
or contingent, in such leaseholds, to use his best endeavours to obtain
from time to time a renewed lease of the same hereditaments on the
accustomed and reasonable terms, and for that purpose it shall be
lawful for any such trustee from time to time to make or concur in
making such surrender of the lease for the time being subsisting, and
to do all such other acts as shall be requisite in that behalf; but this.
section is not to apply to any case where by the terms of the settlement
or will the person in possession for his life or other limited interest is
entitled to enjoy the same withoult any obligation to renew the lease or-
to contribute to the expense of renewing the same, unless the consent
in writing of such person is obtained to such renewal on the part of
the trustee. ' ‘

Trustees of | 10 It shall be lawful for anj{‘trustee of any leaseholds for lives or
1

Power to trustee 11 In case any money shall be required for the purpose of paying
fo raise money  for the renewal of any lease as| aforesaid, it shall be lawful for the
to meet fines on trustee effect; h 1 h £ hich
renewal of lease, trustee eliecting suc renewal to pay the same out of any money whic
may then be in his hands ip trust for the persons beneficially
interested in the lands to be cqmprised in the renewed lease, and if’
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he shall not have in his hands agffaforesaid sufficient money for the
purpose, it shall be lawful for the trjstee to raise the money required
by mortgage of the hereditaments tg be ‘contained in the renewed lease,
or of any other hereditaments for thq time being subject to the subsisting
uses or trusts to which the hereditarfients comprised in the renewed lease
shall be subject; and no mortgggee advancing money upon such
mortgage, purporting to be madf under this power, shall be bouud
to see that such money is wanted, or that no more is raised than is
wanted for the purpose aforesaid.y

12 Any Company authorised
appointed and may lawfully act a
document, or trust, notwithstandin
trust provides for or directs the ap

Law to act as a Trustee may be
the sole trustee of any deed, will,
that such deed, will, document, or
intment of Two or more Trustees.

This Section shall not apply to ahy deed, will, document, or trust by
which it is provided that such (ompany shall not be appointed a
Trustee. '

This Section extends to all deeds,\wills, documents, or trusts, whether
made or created before or after the passing of this Act, and to all

appointments of any such Company] as a Trustee made before or after
the passing of this Act. !

13—(1.) This Act shall apply 35 well to trusts created by instru-
ment executed before as to trusts cregted after the passing of this Act.

(2.) Provided always, that save js in this Act expressly provided,
nothing therein contained shall authorise any trustee to do anything
which he is in express terms forbidden to {lo, or to omit to do anything
which he is in express terms directied do, by the instrument or
instruments creating the trust.

WILLIAM THOMAS STRUTT,
GOVERNMENT PRINTER, TASMANIA.
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