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Nu. 34. 

AN AOT to 
alnend the 

consolidate Enactments and A.D. 1898~ 
Law relating to Trustees. 

[2H October, 1898.] 

BE'it enacted by His Excellency the Governor of Tasmania, by and 
with the advice and consent of the Legislative Council alld House of 
Assembly, in Parliament assembled, ale follows :-

PART I. 
PRELIMIN ARY. 

1 This Act may be cited as "The Trustee Act, 1898." Short title. 

2 This Act shall come into operation on the First day of November, C~mmelJcement. 
One thousand eight hundred and ninety-eight. 

S The Acts mentioned, in the Schedule to this Act are hereby Repeal. 
repealed to the extent mentioned in the Third column of that Schedule: 

Provided that this repeal shall not affect anything done or suffered, 
or any right acquired 01' accrued, before the commence;nent of this Act 
under the said repealed Acts. . 

When in any Act l'eferenJe is made to any of the said repealed 
provisions, such reference shall be taken to be to the corresponding 
provisions of this Act. 
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Definitions. 
56 & 57 Vict. 
c. 53, s. 50. 

38 Vict. No. 1. 
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'I rusieu. 

4 In this Act, unless the context otherwise indicates-
" Banker" meanR any Bank, or" the Manager for the time being· 

of any Bank, authorised under this Act to receive Fixed 
Deposits from Trustees: 

" Company" includes any Banking or Mercantile or Trading 
Corporation, however created, and any Company registered, 
incorporated, or constituted under 01' pursuant to any Act 
01 Parliament: 

"The Court " means the Supreme Court of Tasmania, 01' a 
Judge thereof: • 

" Contingent right," as applied to land, includes a contingent 
or executory interest, a possibility coupled with an interest, 
whether the object of the gift or limitation of the interest, 
or possibility, is or is not ascertained, also a right of 
entry whether immediate or future, and whet.her vested or 
contingent: 

"Convey" and "Conveyance," applied 10 any person, include the 
execution by that person of every necessary or suitable 
assurance for conveying, assigning, appointjng, surrender
ing, or otherwise transferring or disposing of any property 
whereof he is seized or possessed, or wherein he is entitled 
to a coutingent righr, either for his whole estate or for any 
less estate, together with the performance of all formalities 
required by law to the validity 01 the conveyance: 

" Devisee" includes the heir of' a devisee and the devisee of an 
heir, and any person who may claim right by devoluti.,n of 
title of a similar description: 

" Instrument" includes Act of Parliament: 
" Land" includes incorporeal as well as corporeal hereditaments, 

and any interest therein, and also an undivided share 
of land: 

" Mortgage" and '" Mortgagee" include and relate to every 
estate· and interest regarded by law or in equity as merely a. 
security for money, and every person deriving title under 
the origim~.l mortg-dgee : " 

" Pay" and " Payment," as applied in relation to stocks and 
securities, and in copnection with the expression "into 
Court," inclu.de the deposit 0)' transfer of the same in or 
into Court: 

,. Possessed" applies to' receipt of income of, and to aily vested 
estate less than, a life estate, legal or equitable, in possession 
or in expectancy, in any land: 

Co P),op€1'ty" includes real and personal property, and any estate 
and intel'est in any pl'opelty, real or personal, and any debt 
and any thing' in action, and any. other right or interest, 
whether in possession 01' not,. excluding only Stock and 
choses in action in the construction and interpretation of 
Section Thirty-one of this Act: 

" Representative" includes-
I. The Devisee or Devisees, or the Executor or Executors, 

Administ.rator or Administrators, or the CU1'ator of 
the intestate estate of any person: 

H. The heir of any person who died intestate before the 
First day of October, One thousand eight hundred 
and seventy-four : 
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Trustees . 

. , Rights" includes estate and interests: A.D. 1898. 
" Securities" includes stocks, funds, and shares, and any money 

or securities for money paid into or deposited in Court to 
the credit of any cause, matter, or account: 

" Stock" includes fully paid-up shares, and, so far as relates 
to vesting orders made by the Court under this Act, 
includes Debentures, shares in companies, and any fund, 
annuity, or security transferable in books kept by any 
company or society, or by instrument of transfer either 
alone 01' accompanied by other formalities~ and any share 
01' interest therern : 

"Transfer," in relation to stock, includes the performance and 
execution of every deed, power of attorney, act, and thing 
on the part of the transferror to effect and complete the 
title in the transferree : 

" Trust" does not include the duties incident to an estate 
conveyed by. way of mortgage, but with this exception 
" trust" includes implied and constructive trusts, and cases 
where the trustee has a beneficial interest in the trust 
property and the duties incident to the office of representa
tive of a deceased person: 

.• Trustee" includes-
; I. Any person seized or possessed of or entitled to any 

property su~ject to any Trust aq aforesaid: 
11. Any person who has also a beneficial interl'st in the 

Trust property: 
Ill. The Committee of any Lunatic: 
IV. Any Company, Corporation, Firm, or Association 

authorised by law to act as Trustee, Executor, or 
Administrator of the estate of any deceased person: 

v. Any Representative in any way possess,ect of or entitled 
to any property subject to any 1 rust express or 
implied: 

. VI. Any Trustee whose Trust arises by construction or 
implication of law, but does not include a mortgagee; 
and 

vu. Joint Trustees, Executors, or Administrators, where 
more than one person is acting in uIW of the said 
capacities. 

PART 11. 

INVESTMENT$. 

5 A Trustee may, unless expressly forbldden by the instrument, if 
any, creating the trust, invest any trust funds in his hands, '" hether at 
the time in a state of investment or not, i~ manner following, that is to 
say-

I. In any of the parJiamentarystocks or public funds, or 
Government securities of the i United Kingdom: 

11. On real or heritable securities in: Great Britain or Ireland: 
1II. In the stock of the Bank of England or the Bank of Ireland: 

Authorised 
investments. 
56 & 57 Vict. 
c. 53, s. 1. 

f 
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Applies to 
Sa vings Banks 
and Friendly 
Society's Trustees. 

Purchase at a 
.premium of 
redeemable stocks. 
56 & 57 Vict., 
c. 53, s. 2. 

Discretion uf 
Trustees. 
Ib., s. 3. 

Application of 
preceding -
Sections. 
Ib., s. 4. 
Investment on 
Mortgage of 
long terms. 

Loans and 
investments bv 
Trustees not • 
chargeable as 
breaches of trust. 
56 & 57 Vict. 
c. 53, ". 8, and 
57 Vict. c. 10, s.4. 

• 
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IV. In any securities the interest of which is for the time being 
guaranteed by the Parliament .of the United Kingdom or 
of Tasmania 01' of any of the other Australian Colonies or 
New Zealand: 

v. In debentures, stock, or securities of the Government of 
Tasmania or of any of the other Australian Colonies or 
Nnl) Zealand: • 

VI. On first mortgage of real estate in Tasmania: 
VTT. In any of the stocks, funds, or securities for the time being 

authorised for the investment of cash under the control or 
subject to the order of the Court: 

VTII. On fixed deposit at interest in any Bank in Tasmania 
canying on business in Tasmania at the date of the 
passing of this Act: 

IX, On deposit in any Savings Bank in Tasmania carrying on 
business in Tasmania at the date of the passing of this Act·: 

and may also fi'om time to time vary any such investment. 
The Trustees for the time being of any Savings Bank, and the 

Trustees of any Registered Friendly Society, shall be deemed to be 
Trustees within the meaning of this Section. 

Provided that where any instrument directs that trust funds shall be 
invested in debentures of the Government of Tasmania, the same may 
be invested in Government InsCl'ibed Stock or Treasury Bills. 

6-(1.) A Trustee may under the powers of ·this Act invest in any 
of the securities mentioned or referred to in the last preceding Section, 
notwithstanding that the same may be redeemable, or that the price 
exceeds the redemption value. 

(2.) A Trustee may retain until redemption any redeemable stock, 
fund, or securities ~hich may have been purchased in accordance with 
the powers of this Act. 

7 Every power conferred by the preceding Sections shall be exercised 
according to the discretion of the trustee, but subject to any consent 
required by the instrument, if any, creating the trust with respect to 
the investment of the trust funds. 

8 The powJ:rs conferred by the preceding Sections are in addition 
to the powers conferred by the instrument, if any, creating the trust. 

9 A Trustee having power to invest on mortgage of real estate, unless 
expressly forbidden by the instrument creating the trust, may invest, 
and shall be deemed to have always had powel' to invest, on mortgage 
of property held for an unexpired term of not less than Two hundred 
years, and not subject to a reservation of rent greater t.han One Shilling 
a year, or to any right of redemption, or to any condition for re-entry, 
except for non-payment of rent. 

10-(1.) A Trustee lending money on the security of -any property 
on which he can lawfully lend shall not be chargeable with breach of trust 
by reason only of the proportion borne by the amount of the loan to 
the value of the property at the time when the loan was made, provided
that it appears to the Court that in making the l.oan the Trustee was 
acting upon a report as to the value of the property made by Two persons 
whom he reasonably be1ieved to be competent valuators instructed and 

.... " i 
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-employed independently of any owner of the property, whether such 
competent valuators resided in the locality where the property is situate 
or elsewhere; and that the amount of the loan does not exceed two 
equal third parts of the value of the property as stated in the report, 
and that the loan was made under the advice of such competent valua
tors expressed ill the report. 

(2.) A Trustee lending money on the security of any leasehold 
property shall not be clmrgeable with breach of trust only upon the 
-ground that in making such loan he dispensed, either wholly or in part, 
with the production or investigation of' the Le~s()r's title. 

(3.) A Trustee shall not be chargeable with breach of' trust only 
upon the ground that in effecting- the purchase of or in lending money 
upon the security of any property he has accepted a shorter title than 
the title which a purchaser is, in the absence of a special contract, 
entitled to require, if in the opinion of the Court tbe title accepted be 
.such as a person acting with prudenee and caution would have accepted. 

(4,) A trustee is not, liable for breach of trust by reason only of his 
continuing to hold an investment which has ceased to be an investment 

. authorised by the instrument of trust 01' bv the generallaw. 
(5.) This· Section applies to transfers o{ existing securities as' well as 

to new securities, and to investments made as well befure as after the 
-commencement of this Act. 

11-(1.) Where a Trustee improperly advances trust money on a 
mortgage security which would at the time of the investment be a 
proper investment in all respects for a smaller sum than is adually 
advanced thel'eon, the security shall be deemed an authorised investment 
for the smaller sum, and the Trustee shall only be liable to make good 
the sum advanced in excess thereof with interest. 

(2.) This Section applies to in vestments made as well before as after 
the commencement of this Act. 

12 A Trustee may be registered as the holde:' of a shar~ in any 
{;ompany-

I. If he ,be the Trustee of the estate of a deceased person who 
was registered as holder thereof; or' 

u. If the share be transferred to him as part of the corpus of a 
Trust Fund; or 

m. If the instrument under which he acts or derives his title 
authorises the purchase of shares in Companies; aud 

IV. No Trustee shall by reason of being so registered incur any 
personalliaLility in respect of such share; but 

v. If the share formed part of' a deceased person's estate, it shall 
continue to be liable in respect of such share in the same 
manner and to the same extent as if the share had 
remained registered ill the name of' such deceased person: 

VI. If the share forms part of a Trust Fund transferred to the 
Trustee, or has been purchased in exerci":e of any power 
conferred by the Trust instrument, then the person or 
persons beneficially entitled to the share, and the whole ot' 
the said Trust Fund 01' of the property subject to the 
provisions of the Trust instrument and to which such 
person or pers(llls arc beneficially entitled shall be liable in 
respect of such share in the same manner and to the same 
extent as if' the person or persons beneficially entitled 
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remain liable. 

Also beneficiaries 
in certain cases. 
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appli'3f! to all 
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register in cerMiin 
cases. 
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capacity to be 
entered on 
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Shares not to be 
held contrary to 
provisions of 
trust instrument. 

Power of 
appointing new 
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56 & 57 Vict. 
c. 53, s. 10. 
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thereto had been registered as the holder or holders of such 
share. 

The provi!=lions of this Section shall apply to all Companies: Pro
vided-

1. That it shall not be eompulsory upon any Company to register 
any Trustee to whom the share may be transferred as 
aforesaid, or who applies to be registered as the purchaser 
of a share: 

n. The fiduci.ary capacity in, which any share may be so dealt 
with shall be entered on the Regiilter of the Company and 
in all Lists of its Shareholders; but notwithstanding any 
such entry no Company shall be assumed to have notice 
of any trust, expressed or implied, in connection with any 
share the holder of which appears on its books as <l Trustee: 

Ill. This Section shall not be construed to empower any Trustee to 
hold a share in any Company unless empowered so to do 
by the instrument creating the trust. 

PART Ill. 
VARIOUS POWERS AND DUTIES OF TRUSTEES. 

Appointment of New Trustees. 
13-(1.) Where a Trustee, either original or substituted, and 

whether appointed by the Court or otherwise, is dead, or remains out 
of Tasmania for more than Twelve months, or desires to be discharged 
from all or any of the tmsts or powers reposed in or conferred on him, 
or refuses or is unfit to act therein, or is incapable of acting therein, 
then the person or persons nominated for the purpose of appointing 
new Trustees in such event by the ipstrument, if any, creating the trust, 
or if there is no such person, or no such person able and willing to act, 
then the' surviving or continuing Trustees or Trustee for the time being, 
or the personal representatives of the last surviving or continuing 
Trustee, may, by writing, appoint another person or other persons to be 
a Trustee or Trustees in the place of the Trustee dead, remaining out 
of Tasmania, desiring to be discharged, refusing, or being unfit, or 
being incapable, as aforesaid. 

(2.) On the appointment of a new Trustee for the whole 0)' any part 
of trust property-

I. The number of Trustees may be increased; and . 
11. A separate set of Trustees may be appointed for any part of 

the trust property, whether held on trusts distinct from 
those relating to any other part or parts of the trust pro
perty or not, and notwithstanding that no new Trustees 
or Trustee are or is to be appointed for other parts of the 
trust property; and any existing Trustee may be appointed 
or remain one of such separate set of TrusteeH, OJ', if only 
one Trustee was originally appointed, then one separate 
Trustee may be eo appointed for the first-mentioned part; 
and 

III It shall not be obligatory to appoint more than One new 
Trustee where only One Trustee was originally appointed, 
or to :(ill up the original number of Trustees where more 



62° VICTORIATI. No. 34. 

Trustees. 

than Two Trustees were originally appointed; but, except 
where only One Trustee was originally appointed, a Trustee 
shall not be disch~rgtd under this Section from his trust 
unless there will be at least Two Trustees to perform the 
trust; and 

IV. Any assurance or thing requisite for vesting the trust property, 
or any part thereof, jointly in the persons who are tile 
Trustees. shall be executed or done. 

(3.) Every new Trustee so appointed, as well before as after all the 
trust property becomes by law, or by assurance, or otherwisf', vested in 
him, shall have the same powers, authorities, and discl'etions, and may 
in all respects act as if he had been originally appointed a Trustee by 
the instrument, if any, creating the trust. 

(4.) The pl'OvisioIls of this Section relative to a TJ'llstee who is dead 
include the case of a person nominated Trustee in a will but dying 
before the testator, and those relative tp a continuing Trustee include a 
refusing or retiring Trustee, if willing to act in the execution of the 
provisions of this Section. 

1,5.) This Section applies only if and as far as a contrary intention 
is not expressed in the illstrument, if any, creating the trust, and has 
effect subject to the terms of that instrument and to any provisions 
therein contained. 

14-(1.) Where theJ'e are more tImn Two Trustees, if one of them 
by deed de.clares that he is desirous of being' dischat'ged from the trust, 
and if his Co-trustees and such other persull, if any, as is empowered 
to appoint Trustees by deed consent to the discharge of the Trustee, 

. and to the vesting in the Co-trustees alone of the trust property, then 
the Trustee desirous of being discharged shall be deemed to have 
retired from the trust, and shall, by the deed, be discharged thet'efrom 
under this Act, without any new Trustee being appointed in his place. 

(~,) Any assurance 01' thing requisite for vesting the trust property 
in the continuing Trustees alone shall be executed 01' done. 

(3.) This Section applies only if and as far as a contrary intention 
is not expressed in the instrument, if any~ creating the trust, and has 
effect subject to the terms of that instrument and to any provisions 
therein contained. 

15-(1.) Where a deed or in~trurnent by which a new Trustee 
is appointed to perform any trust contains a declaration by the appointor 
to the effeet that any estate 01' interest in any land subject to the trust, 
or in any chattel so subject. or the right to recover and receive any 
debt or other thing in action so subject, shall vest in the persons who 
by virtue of the deed or instrument become and are the Trustees for 
performing the trust, that declaration shall, without any conveyance or 
assignment, operate to vest in those persons, as joint tenants, and for 
the purposes of the t.rust, that estate, interest, or right. 

, (2.) Where a deed or instrument by which a retiring Trust.ee is 
discharged under this Act contains such a declarat.ion as is in this 
Section mentioned by the retiring and continuing Trustees, and by 
the other person (if any) empowered to appoint Trustees, that decla
ration shall, without any conveyance or assignment, operate to vest in 
the continuing Trustees alone, as joint. tenants, and for the purposes of 
the trust, the estate, interest, 01' right to which the declaration relates. 

(3.) This Section does not. extend t.o land conveyed by way of 
mortgage fOl' securing money subject to the trust, or to any such 

.A..D. 1898. 

Retirement of 
Trustee. 
56 & 57 Vict. 
c. 53, s. n. 

Vesting of tr""~t 
property in new 
or continuing 
Trustees. 
lb., s, 12. 
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share, stock, annuity, or property as is only transferable in books kept 
by a compan v or other body or in manner directed by or under Act of 
Parliament .• 

(4.) For purposes of registration of the deed or instrument III 

any registry, the person or persons making the declaration shall be 
deemed the conveying party or parties, and the conveyance shall be 
deemed to be made by him or them under a power conferred by this 
Act. 

Purchase and Sale. 

16-(1.) Where a trust for sale or a power of sale of property is 
vested in a Trustee, he may sell or concur with any other person in 
selling all or any part of the property, either subject to prior charges 
or not, and either together or in lots, by public auction or by private 
contract, subject to any such conditions respecting title or evidence of 
title or any other matter as the Trustee thinks fit, with power to vary 
any contract for eale, and to buy in at any auction, or to rescind any 
contract for sale and to re-sell, witJlOUt being answerable for any loss. 

(2.) This Section applies only if and as far as a contrary intention is, 
not expressed in the instrument ~reating the trust or power, and shall 
have effect subject to the terms of that instrument and to the provisions 
therein contained. 

17-(1.) No sale made by a Trustee shall be impeached by any 
beneficiary upon the ground that any of the conditions subjec"t to which 
the sale was made may have been unnecessarily depreciatory, unless it 
a1so appears that the consideration for the sale was therelJY rendered 
inadequate. 

(2.) No sale made by a Trustee shall, after the execution of the 
conveyance, be impeached as. against the purchaser upon the ground 
that any of the conditions subject to which the sale was made may 
have been unnecessarily depreciatory, unless it appears that the pur
chaser was acting in collusion with the Trustee at the time when the 
contract for sale was made. 

(3.) No purchaser, upon a sale made by a Trustee, shall be at liberty 
to make any ohjection against the title upon the ground aforesaid. 

18 A Trustee who is either a vendor or a purchaser may sell or buy 
without excluding the application of Section Two of "The Vendor and 
Purchaser Act, 1875." 

19 When any freehold hereditament is vested in a married woman 
as a bare Trustee she may conveyor sUl'render it as if she were a 
femme sole. 

Various Powers and Liabilities. 
20-(1.) A Trustee may appoint a banker or solicitor to be his agent 

to receive and give a discharge for any money or valuable consideration 
or property receivable by the Trustee under the trust, by permitting' the 
hanker or solicitor to have the custody of, and to produce a ueed or· 
instrument, haying in the body thereof, or endorsed thereon, a receipt for 
such money, valuable consideration, or property, such deed or instru
ment being executed, or such endorsed receipt being signed by the 
Trustee; and a Trustee i8 not chargeable with breach of trust by reason 
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only of his having made, or concurred in making, any such appoint- A.D.1898. 
ment; and the producing of any such deed or instrument by the 
banker or solicitor has the same validity and effect as if the person 
appointing the banker or solicitor had not been a Trnstee. 

(2) A Trustee may appoint a banker or solicitor to be his agent to 
receive and give a discharge for any money payable to the Trustee 
under or by virtue of a policy of assurance, by permitting the banker 
or solipitor to have the custody of, and to produce, the policy of assur
ance, with a receipt signed by the Trustee; and a Trustee is not 
chargeable with a breach of trust by reason only of his having made 
or concurred in making any such appointment. 

(3.) Nothing in this section shall exempt a Trustee from any liability 
which he would have incurred if this Act had not been passed in case 
he permits any such money, valuable consideration, or property to 
remain in the hands or under the control of the banker or solicitor for 
a period longer than is reasonably necessary to enable the banker or 
solicitor, as the case may be, to payor transfer the same to the Trustee. 

(4.) Nothing in this Section shall authorise a Trustee to do anything' 
which he is in express terms forbidden to do, or to omit to do anything 
which he is in express terms directed to do, by the instrument creating 
the trust. 

21-(1.) A Trustee may insure against loss or damage by fire any 
building or other insurable property to any amount, including the 
amount of any insurance already on foot, not exceeding Three equal 
fourth parts of the full value of such building or property, and may 
pay the premiums for such insurance out of the income thereof or out 
of the income of any other property subject to the same trusts, without 
obtaining the consent of any person who may be entitled wholly or 
partly to such income. 

(2.) This Section does not apply to any building or properry which 
a Trustee is bound forthwith to convey absolutely to any beneficiary 
upon being requested to do so. 

(3.) Nothing in this Section shall authorise a Trustee to do anything 
which he is in express terms forbidden to do, or to omit to do anything' 
which he is in express terms directed to do, by the instrument creating 
the trust. 

22-(1.) A Trustee of any leaseholds for lives or years which 
are renewable from time to time, either under any covenant or con
tract, or by cu:stom 01" usual practice, may, if he thinks fit, and shall 
if thereto required by any person havillg any beneficial interest, 
present or future 01' contingent, in the leaseholds, use his best 
endeavours to obtain fi'om time to time a renewed lease of the same 
lands on the accustomeu and reasonable terms, and for that purpose 
may from time to time make or concur in making a surrender of 
the lease for the time being subsisting, and do all such other acts 
as are requisite: Provided that, when by the terms of the settlement 
or will the person in possession for his life or other limited interest is 
entitled to enjoy the trust property without any obligation to renew 
or to contribute to the expense of renewal, the consent in writing of, 
that person must be obtained to the renewal on the part of the 
Trustee. 

(2.) If money is required to pay for the renewal, the Trustee 
effecting the renewal may pay the same out of any money then in. 

Power to insure 
building. 
56 & 57 Vict. 
c. 53, s. 18. 
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leaseholds to 
renew and raise 
money fol' the 
purpose. 
Ib., s. 19. 
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his hands in trust for the persons beneficially interested in the 
lands to be comprised in the renewed lease, and if he has not in his 
hands sufficient money for the purpose, he may raise the money 
required by mortgage of the lands to be comprised in the renewed 
lease, or of any or,her lands for the time being subject to the uses or . 
trusts to which those lands are subject; and any person advancing 
money upon a mortgage purporting to be given under this power 
is not bound to see that the money is wanted, or that no more is 
raised than is wanted for the purpose. 

(3.) Nothing in this Section shall authorise a Trustee to do any
thing which he is in express terms forbidden to do, or to omit to 
do anything which he is in express terms directed to do, by the 
instrument creating the trust. 

23 The receipt in writing of a Trustee for any money, securities, or 
other personal property or effects payable, transferable, or deliverable to 
him under any trust or power, is a sufficient discharge for the same, 
and efle~tnally exonerates the person paying, transferring, or deli vering 
the same from seeing to the application or being answerable for any loss 
or misapplicatiou thereof. 

24-( 1.) An, Executor, Trustee, or Administrator may payor allow 
an\' debt 01' claim on any evidence that he thinks sufficient. 

'(2.) An Executor o"r Administrator or Two or more Trustees 
acting together, or a soie acting Trustee when by the instrument, if 
any, creating the trust a sole Trustee is authorised to execute the trusts 
and powers thereof, may, if and as he or they may think fit, accept 
any composition or any security, real 01' personal, for any debt 
01' for any property, real or personal, claimed, and may allow any 
time for payment for any debt, and may compromise, compound, 
abandon, submit to arbitration, or otherwise settle any debt, account, 
claim, or thing whatever relating to the testator's or intestate's estate 
or to the trust, and for any of those purposes may enter iuto, give, 
execute, and do such agreements, instruments of composition or 
arrangement, releases, and other things as to him or them seem 
expedient, without being responsible for any loss occasioned by any 
act 01' thing so done by him or them in good faith. 

(3.) This Section applies only if and as far as a contrary inten
tion is not expressed in the instrument, if any, creating the trust, and 
has effect su bject to the terms of that instru ment, and to the provisions 
therein contained. 

25 Where a power or trust is given to or vested in Two or more 
Trustees jointly, then, unless the contrary is expressed in the instrument, 
if any, creating the power or trust, the same may be exercised or per
formed by the survivor or survivors of them for, the time being. 

26 A Trustee; Executor, or Administrator acting or paying money 
in good faith under or in pursuance of any power of attorney shall not 
be liable for any such act or payment by reason of the fact that at the 
#me of the payment or act theUperson who gave the power of attorney 
was dead or had done some act to ayoid the power, if this fact was not 
known to tbe Trustee at the time of his 80 acting 0\' paying. 

Provided that nothing in this Section shall affect the right of any 
person entitled to lhe money as against the person to whom the pay-
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ment is made; and that the person so entitled shall have the same A.D. 1898. 
remedy against the person to whom the payment is made as he would 
have had against the Trustee. 

27-(1.) A Trustee shall, without prejudice to the provisions of the 
instrument, if any, creating the trust, be chargeable only for money 
and securities actually received by him notwithstanding his signing 
any receipt for the sake of conformity, and shall be answerable and 
accountable only for his own acts, receipts,neglects, or defaults, and 
not for those of any other trustee,nor for any banker, broker, or other 
person with whom any trust moneys or securities may be deposited, 
nor for the insufficiency or deficiency of any securities, nor for any 

Implied 
indemnity of 
Trustees. 
56 & 57 Vict. 
c. 53, s. 24. 

other loss, unless the same happens through his own wilful default. 
(2.) A Trustee may reimburse himself~ or payor discharge out of Reimbursement 

the trust estate, all expenses incurred in or about the execution of his of Trustees. 
trusts 01' powers. 

28 If any person beneficially interested in any property subjec1 to 
any Trust shall apply in writing to any Trustee administering such 
Trust for true and accnrate accounts as to the state of the Trust pro
perty, and of all receipts and payments on account thereof, such Trustee 
shall, at the expense of the pers')n requiring the same, render such 
accounts in accordance with the application within Twenty-eight days 
after the receipt thereof, provided that no such true and accurate accounts 
have been rendere..d during the Twelve months preceding the receipt of 
such application. And if any Trustee neglects or refuses to render such 
accounts as aforesaid, he shall be personally liable to pay all costs and 
expenses incident to obtaining the same, upon an application to the 
Court under the provisions of Section Forty-five of this Act. 

PART IV. 

TRUSTEE COMPANIES. 

29 A Company authorised by law to act as a Trustee shall, ,,·here 
appointed Trustee, be deemed to constitute fol' all purposes a Trustee
ship of more than one Trustee, and may be appointed to act, or to 
continue to act as Trustee, where two or more Trustees are, by Act of 
Parliament or other instrument, required to execute the trust, unless 
the instrument creating the trust expressly prohibits such appointment 
or action. And, notwithstanding anything to the contrary hereinbefore 
contained, in any such case any retiring Trustee may be discharged 
although there will not be Two or more Trustees left to perform the 
Trust. 

Beneficiary may 
apply to Trustee 
for accounts. 

Trustee Company 
may act for two 
or i'rlOl'e Trustees_ 

Other Trustees 
may be dis
charged. 
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PART V. 

POWERS OF THE COURT. 

Appointment of new Tru.'Jtees and Vesting Orders. 
30 The Court may, whenever it is expedient to appoint.a new 

Trustee or new Trustees, and it is found inexpedient, difficult, or 
impracticable so to do without the assistance of the Court, make an 
order for the appointment of a new Trustee or new Trustees either in 
substitution for or in addition to any existing Trustee or Trustees, or 
although there is no existing Trustee. In particular and without 
pr~judice to the generality of the foregoing provision, the Court may 
make an order for the appointment of a new Trustee in substitution 
for a Trustee who is convicted of felony, is bankrupt, or is of unsound 
mind. 

(2.) An order under this Section, and any consequential vesting 
order or conveyance, shall not operate further or otherwise as a 
rlischarg'e to any former or continuing Trustee than an appointment of 
new Trustees under any power for that purpose contained in any 
instrument would have operated. 

(3.) Nothing in this Section shall give power to appoint an executor 
or administrator. . 

31 In any of the following cases, namely:-
I. Where the Court appoints or has appointed a new Trustee; 

and 
n. Where a Trustee entitled to or possessed of any property, or . 

entitled to a contingent right therein, either solely or 
jointly with any other person-

(a) Is an infimt; or 
(b) Is of unsound mind; or 
(c) Is out of the jurisdiction of the Court ; or 
(d) Cannot be found; and 

Ill. Where it is uncertain who was the survivor of two or more 
Trustees jointly entitled to or possessed of any property; 
and 

IV. Where, as to the last Trustee or Trustees known to have been 
entitled to or possessed of any property, it is uncertain 

whether he or they or any of them be living or dead; and 
v. Where there is no representati ve to a Trustee .who was entitled . 

to or possessed of property, and has died intestate as to that 
. property, or where it is'uncertain who is the representative 
of a Trustee who was entitled to or possessed of property 
and is dead; and . 

VI. Where a Trustee jointly or solely entitled to or possessed of 
any property, or entitled to a contingent right therein, has 
been required, by or on behalf of a person entitled to 
require a conveyance of the property or a release of the 
right, to ~onvey the property or to release the right, and 
has wilfully refused 01' neglected to convey the property 
or release the right for Twenty-eight days after the date of 
the requirement; . 

the Court may make an order, in. this Act called a vesting order, 
vesting the propel'ty in such per!Jon in any such manner and for any 
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such estate as the Court may direct, or releasing or disposing of the A.D.1898. 
contingent right to such person as the Court may direct: 

Provided that-
1. Where the order is consequential on the appointment by the 

Court of a new Trustee, the property shall be vested for 
such estate as the Court may direct in the persons who, on 
the appointment, are the Trustees; and 

365 

11. Where the order relates to a Trustee entitled jointly with Not to operate as 
another pei'son, the property or right shall be vested in such of course to sever 
other person, either alone or \vith some other person, and shall a joint estate. 

not operate as a severance of any joint estate or interest 
unless the contrary be expressly declared in such order. 

32--(1.) In any of the following cases, namely :- Vestingordersas 
nTh I C . h . d ':[' d to stock and 

I. n ere t le ourt ap~olllts or as appomte a new rustee; au I choses in action. 
IT. Where a Trustee entItled alone or Jointly with another person 56 & 57 Vict., 

to stock or to a chose in action- c. 53, s. 35. 
Ca) -Is an infant; or 
(b) Is of unSOll nd mind; 
(c) Is out of the jurisdiction of the Court; or 
(d) Cannot be found; or 
( e) Neglects or refuse~ to transfer stock or receive the 

dividends or income thereof, or to sue for or 
recover a chose in actioll, according to the direction 
of the person absolutely en6tled thereto for Twenty
eight days next after a request in writing has 
been made to him by the person so entitled; or 

(f) Neglects or refuses to transfer stock or receive the 
dividends or income thereof, or to sue for or 
recover a chose in action for Twenty-eight days 
next after an order of the Court for that purpose 
has been served on him; and 

Ill. Where it is uncertain who was the survivor of Two or more 
Trustees jointly entitled to or possessed of any stock or 
chose in action; 

IV. Where it is nncertain whether a Trustee entitled alone or 
jointly with another person to stock or to a chose in action 
is alive or dead; 

the Court may make an order vesting the right to transfer or call for 
a transfer of the stock, or to receive the dividends or income thereof, or 
to sue for or recover the chose in action, in any such person as the 
Court may appoint: 

Provided that-
(a) "Where the order is consequential on the appointment by the 

Court of a ll(:,W Trustee, the right shall be vested in the 
persons who, on the appointment, are the Trustees; and 

(b) Where the person whose right is deal t wi th by the order was 
entitled jointly with another person, the right shall be 
vested in that last-mentioned person either alone or jointly 
with some other person ',vhom the Court may appoint. 

(2.) In all cases where a vesting order can be made under this 
Section, the Court may, jf it is more convenient, appoint some proper 
person to make or join in making the transfer. 

(3.) The person in whom the right to transfer or call for the transfer 
of any stock is vested by an order of the Court under this Act, may 
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transfer the stock to himself or any other person, according to the 
order, and all companies shall obey every order under this Section 
according to its tenor. 

e 4.) Where an order is made under this Section vesting the right to 
sue for or recover a chose in action or any interest in respect thereof 
in any person, such right shall vest accordingly, and such person may 
thereupon commence and carry on in his own name any action or 
other proceeding for the recovery of such chose in action in the same 
manner as the person in whom it was previously vested. 

e 5.) After notice in writing of an order under this Section it shall 
not be lawful for any company to transfer any stock to which the order 
relates, or to pay any dividends thereon except in accordance with the 
order. 

(6.) The Court may make declarations and give directions con
cerning the manner in which the right to any stock or chose in action 
vested under the provisions of this Act is to be exercised. 

(7.) The provisions of this Act as to vesting orders apply to shares 
in ships registered under the Aets relating to mercl}ant shipping as if 
they were stock. , 

33 Where any property is subject to a contingent right in an 
unborn person or class of unborn persons who on coming into existence 
would, in respect thereof, become entitled to or possessed of the 
property on any trust, the Court may make an order releasing the 
property from the contingent right, or may make an order vesting in 
any person the estate to or of which the unborn person or class of 
unborn persons would, on coming into existence, be entitled 01' possessed 
in the property. 

34 Where any person entitled to or possessed of any property, or 
entitled to a contingent right in any property by way of security for 
money, is an infant, or a person of unsound mind, the Court may make 
an order vesting or releasing or disposing of the property or right in 
like manner as in the case of an infant trustee. 

35 Where a mortgagee of property has died without having entered 
into the possession or into the receipt of the rents and profits thereof, 
and the money due in respect of the mortgage has been paid to a person 
entitled to receive the same, or the last-mentioned person consents to 
any order for the reconveyance of the property, then the Court may 
make an order vesting the property in such person or persons in such 
manner and for, such estate as the Court may direct in any of the 
following cases; namely:-

1. Where the representative of the mortgagee is out of the 
jurisdiction of' the Court or cannot be found; and 

n. Where the representative of the mortgagee, on demand made 
by or on behCllf of a person entitled to require a con
veyance of the property, has stated in writing that he will 
not convey the same, or does not convey the same for the 
space of Twenty-eight days next after a propel' deed or 
document for conveying the property has been tendered to 
him by or on behalf of the person so entitled; and 

Ill. Where it is ullcertain as to the survivor of several devisees of 
the mortgagee, or as to the representative of the mortgagee, 
whether he is living· or dead; and 
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IV. Where there is no representative to a mortgagee who has died A.D. 1898. 
intestate as to the land, or w here the mortg'ogee has died 
and it is uncertain who is his representative. 

36 Where the Court gives a judgment or makes an order directing Vesting order 
the sale or mortgage of any property, every person who is entitled to consequential on 
or possessed of the IlI'operty, or entitled to a contingent right therein, judgment for 

• sale or mortgage. 
and is a party to the action or proceeding in which the judgment or 56 &57 Vict. 
order is given or made, or is otherwise bound by the judgment or order, c. 53, s. 30, and 
shall be deemed to be so entitled or possessed, as the case may be, as a 57 Viet. c.10, s.l. 
Trustee within the meaning of this Act; and the Court may, if it thinks 
expedient, make an order vesting the property or any part thereof for 
such estate as the Court thinks fit in the purchaser or mortgagee or in 
any other person. 

37 Where a judgment is given for the specific performance of a Vesting order 
contract concerning any land, or for the partition, 01' sale in lieu of ?Ollsequential on 

Partition or exchano'e of anv land and O'enerallv when a J'ndO'ment is Judwnent for 
. to , • , b" b speCIfic 
given. for the con.veyance of an.y lan~ either in cases arising out. of the ~el'formance, &c. 
doctrme of electIOn or otherWIse, ttle Court may declare that any of 56 & 57 Vict., 
the parties to the action are Trustees of the lanei or any part thcI'eof c. 53, 8.31. 
within the meaning of this Act, or may declare that the interests of 
unborn persons who might claim under any party to the action, or 
under the will or voiuntary settlement of any person deceased who 
was during his Jifetime a party to the contract or transactions con'-
cerning which the judgment is given, are the intere~ts of persons who, 
on coming into existence, would be Trustees within the meaning of 
this Act, and thereupon the Court may make a vesting ordeJ' relating 
to the rights of those 'persons, burn and unborn, as if they had been 
Trustees. 

38 A vesting order made under any of the foregoing proVISIOns 
shall, in the case of a vesting order consequential on the appointment 
of a new Trustee, have the same effect as if the persons who before the 

. appointment were the Trustees, if any, had duly executed all proper 
conveyances· of the property for such estate as the Court directs, or if 
there is no such person, or no such person of full capacity, then as if such 
person had existed and been of full capacity and had duly executed all 
proper conveyances of the property foJ' such estate as the Court directs, 
and shall in every otiJer case have the same effect as if the Trustee or 
other person 01' ·description or class of persons to whose rights or 
supposed rights the said provisions respectively relate had been an 
ascertained and existing person of full capacity, and had executed a 
conveyance or release to the effect intended by the order. 

39 In all cases where a vesting order can be made under any of 
the foregoing provisions the Court may, if it is more convenient, 
appoint a person to conveyor transfer the property or release the con
tingent right; and a conveyance, transfer, or release by that person in 
conformity with the order shall have the same effect as an order 
under the appropriate provision. 

40-(1.) An onler under this Act for the appointmeQt of a new 
Trustee or concerning allY property subject to a trust, may be made <ID 

the application of any person beneficially interested in the property, 

Effect of vesting 
orde!". 
Ib., s. 32. 

Power to appoint 
person to convey. 
lb., s. 33. 

Persons entitled 
to apply for 
orders. 
Ib., 8. 36. 
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whether under disability or not, or on the application of any person 
duly appointed Trustee thereof. 

(2.) An order under this Act concerning any property subject to a 
mortgage may be made on the application of any person beneficially 

< interested in the equity of redemption, whether under disability or not, 
or of any person interested in the money secured by the mortgage. 

Powers of new 
Trustee appointed 
by Court. 

41 Every Trustee appointed by the Court shall, as well before as 
after the trust property becomes by law, or by assurance, or other
wise, vested in him, have the same powers, authorities, and discretions, 
and may in all respects act as if he had been originally appointed a 
Trustee by the instrument, if any, creating the trust. 

56 & 57 Vict. 
c. 53, s. 37. 

Power to charge 
costs on trust 
estate. 
Ib., s. 38. 

Trustees of 
charities. 
Ib., s. 39. 

Orders made 
upon certain 
allegations to be 
conclusive 
evidence. 
Ib., s. 40. 

Summons 
for vesting 
orders and for 
administration of 
trust estates. 

42 The Court may order the costs and expenses of and incident to 
any application for an order .appointing a new Trustee, or for a vesting' 
order, or of and incident to any such order, or any conveyance or 
transfer in pursuance thereof, to be paid or raised out of the land or 
personal estate in respect whereof the same is made, or out of the income 
thereof, or to be borne and paid in such manner and by such persons 
as to the Court may seem just. 

43 The powers conferred Ly this Act as to vesting orders may be 
exercised for vesting any property in any Trustee of a charity or society 
over which the Court would have jurisdiction upon suit duly instituted, 
whether the appointment of the Trustee was made by instrument under 
a power or by the Court under its general or statutory jurisdiction. 

44 Where a vesting order as to any property is made under this 
Act, or under any Act relating to insanity found.ed on an allegation of 
the personal incapacity of a Trustee, or on an allegation that a Trustee 
or the representative of' a mortgagee is out of the jurisdiction of 
the Court or cannot be found, or that it is uncertain which of several 
Trustees, or which of several devisees of a mortgagee was the survivor, 

. or whether the last Trustee or the representative of a mortgagee is 
living or dead, or on an allegation that there is no representative of a 
Trustee or mortgagee, or on an allegation that any Trustee or 
mortgagee has d.ied intestate without a representative, or has died and 
it is not known who is his representative, or has died and it is un
certain whether he died intestate or who is his representative, the fact 
that the order has been so made shall be conclusi ve evidence of the 
matter so alleged in any Court npou any question as to the validity of 
the order; but this Section shall not prevent the Court from directing 
a reconveyance or the payment of costs occasioned by any such order if 
it was improperly obtained. 

45 Any Trm'!tee, and any Executor or Administ.rator of a deceased 
person, and any person claiming to be interested in the relief sought 
as creditor, devisee, legatee, or as taking any beneficial iQterest in the 
property of a deceased person, or in any property subjeet to any trust, 
or as cestui que tru.s-t under the trust of any instrumefit, or as claiming 
by assignment or otherwise under any such creditor 01' otner person as 
aforesaid, may take out as, of course, an originating summons returnable 
in Chambers for any urder under this Act, 01' for such relief of the 
namre or kind folio"wing<, as may by the summons be specified and as 
the circumstances of the case may require, that is to say, the deter-
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mination without an administration of the estate or trust of any of the 
following questions or matters, notwithstanding a question of construction 
may be involved-

I. 'Any question affecting the rights or interests of the person 
claiming to be creditor, devisee, legatee, or to be otherwise 
beneficially interested in the property or as cestui, que 
trust: 

11. The ascertainment of any class of creditors, legatees, devisees, 
or others: 

Ill. The furnishing of any particular accounts by the Trustee, and 
the vouching, when nece~~i;lry, of sHch accounts: 

IV. The payment into Court of anv money in the hands of the 
Trustee: " 

v. Directing the Trustee to do or abstain from doing any particular 
act in his character us such Trustee: 

VI. The approval of any sale, purchase, compromise, or other traml
action: 

VII, The making of any inquiries or the taking of any accounts 
as upon a decree of the Court directing inquiries to be 
made and accounts to be taken: 

VIII. The determination of any question arising in the administration 
of the trust estate: 

IX. The removal of any Trustee except a Trustee in Bankruptcy: 
x. The appointment of a Trustee in the place of a Trustee so 

removed, 01' fo)' a direction that the remaining T1'llstee or 
Trustees, if any, may continue to act without any additional 
Trustee: 

Provided that there shall in all cases be an appeal to the full Court III 

its Equity Jurisdiction. 

46 The persons to be served with the snmmons Ullder the last 
preceding Section shall be the same ag those who would be entitled to 
be served in case the proceedings were by suit instead of by summons: 
Provided that .the Court may direct such other persons to be served with 
the summons as the Court may think fit, or may in any case dispense 
with service upon any person, or may direct service out of the juris
diction or substituted service, subject to the conditions regulating 
service in similar cases in suits, or such of these conditions and with 
such variations as the Court may order. 

47 In all proceedings under this Act initiated in Chambers, a 
Judge may OI'del' such proceedings to be continued before him in open 
Court or before the Full Court. 

Payment 'into Court by Trllstees. 

48-( I.) Trustees, '01' the majority of Trustees, having in their hands 
or under their control money lit' securities belonging' to a trust, may pay 
the same into Court, and the same shall, sub.il~ct to rules of Court, be 
dealt with according to the orders of the CIIUl'1. 

(2.) The receipt or certificate of t.he proper officer shall be a sufficient 
discharge to Trustees for the money or securities so paid into COUI't. . 

(3.) Where any moneys or securities are vested in any persons as 
Trustees and the majority arc desirous of paying the sallJe into Cour1, 
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but the concun~ence of the other or others cannot be obtained, the Court 
may order the payment into COUlt to be made by the majority without 
the concurrence of the other or others; and where any such moneys or 
securities are deposited with any banker, broker, or other depositary, 
the Court may order payment or delivery of the moneys or securities 
to the majority of the Trustees for the purpose of payment into Court, 
and every tmnsfer, payment, and delivery made in pursuance of any 
such order shall be valid, and take effect as if the same had been made 
on the authority or by the act of all the persons entitled to the moneys 
and securities so transferred, paid, or delivered. 

49 Where any lnfant or pen,on of unsound mind shall be entitled, or 
when any un burn person or class of unborn persons would upon coming 
into existence become entitled, to any money payable in discharge of 
any property which has been made the subject of an Order under this 
Act, the person by whom such money is payable may pay the same 
into Court in trust in any cause then depending concerning such money, 
or, if there shall be no such cause, to the credit of such infant 01' other 
persons as aforesaid; and the Court may, upon petition or summOlJS, 
make such Order as to the investment of such money or the payment 
out or distributioll thereof, or as to the payment of the dividends or 
interest thereof, as to the Court may seem reasonable. 

Miscellaneous .. 

50 If it appears to the Court that a Trustee is or may be personally 
liable for any breach of trust, whether the transaction alleged to be a 
breach of trl1st occurred before or after the passing of this Act, but 
has acted honestly and reasonably, and ought fairly to be excused for 
the breach of trust and for omitting to obtain the directions of the 
Court in the matter in which he committed such breach, then the 
Court may relieve the Trustee, either wholly or partly, from personal 
liability tor the same. 

51 When in any cause or matter the Court is satisfied that diligent 
search has been made for any person who, in the character of; Trustee, is 
made a defendant or party to the cause or matter, to serve him with 
process of the Court or with any proceerlings in the cause or matter, and 
that he cannot be found, the Court may hear and determine the cause or 
matter,. and give judg'ment therein against that person in his character 
of a Trustee as if he had been duly served or had entered an appearance 
in the cause or matter, and had also appeared by his counsel and 
solicitor at the hearing, but without prejudice to any interest he may 
have in the matters in question in the cause or matter in any other 
character. 

52-( 1.) When a Trustee or other person is for the time being 
authorised to dispose of land by way of sale, exchange, or partition, 
the Court may sanction his so disvosing of the land with an exception 
or reservation of any minerals, and with 01' without rights and powers 
of or incidental to the working, getting, or carrying' away of the 
minerals, or so disposing' of the minerals, with or without the said 
rights or powers, separately from the residue of the land. 

(2.) Any such Trustee or other person, having obtained such 
sanction, may, unless f()rbidden by the instrument creating the trust or 



, I 
,I I 
, I 

11" , 

,I 
, 

+ , 

: I 

62° VICTORlJE. No. 34. 371 

Truslees. 

direction, fr(lm time to time, without any further application to the A.D. 1898. 
Court, so dispose of any such land or minerals. 

(3.) This Section does not derogate from any power which a Trustee 
may have under" The Settled Land Act; 1884," ~H' otherwise. 

53 Whel'e a Trustee shall have committed a breacll of trust at. the 
instigation 01' request, or with the consent in writing of a beneficiary, 
the Court may, if it shall think fit, and notwithstanding that the 
beneficiary may be a married woman entitled fol' her separate use, 
whether with or without a restraint upon anticipation, make such order 
as to the Court shall seem just fOl' impounding all or any part of the 
interest of the beneficiary in tIlt' trust estate by way of indemnity to 
the Trustee or person claiming through him. 

This Section shall apply to breaches of trust committed as well 
before as after the passing' of this Act, bnt shall not apply so as to 
prejudice any question in an action or other proceeding which was 
pending on the Twenty-eighth day of (Idobc'l', One thousand eight 
hURdred and eighty-nil]e, and is pending at the commencement of this 
Act .. 

PAH'I' VI 
MISCELLANEOUS A:VD SUPPLEMENTAL. 

Power to make 
beneficiary indem
nify for breach of 
trust. 
56 &, 57 Vict. 
c.53, s. 45. 

54-(1.) All the powers and pl'ovi~ions contailled in this Act with Application to 
reference to the appointment of new Trustee:5, awl the di~charge Trustees under 

Settled Land Acts and retirement of Trustees, apply to and inelude Trustees for the 
purposes of "The Settled Estates Act, 18ti2," or "The Settled Land 
Act, 1884," or any Amendments thereof respectively, whether appointed 
by the Court or by the settlement, 0]' under provisions contuined in the 
settlement. 

(2.) This Section applies and has effect with . respect to. an 
appointment or a discharge and retirement of Tl'Ustees taking place 
before as well as after the commencement of this Act. 

(3.) This Section is not to render invalid 01' prej udice any appoint
ment or any discharge and retirement of Trustees effe~ted before the 
passing of this Act, otherwise than under the provisions of "The 
Con veyancing and La\\' of Property Act, 1 t-584." 

55 A Trustee mav, with the sanction. of the Court, and notwith
standing any directions given by the instrument under which the 
Trust arises, raise, by way of mortgage of the trust property or any 
part thereof, any sum or sums of money which, in the opinion of the 
Court, it may be necessary to raise for the purpose of the .preservation 

.,.21' il!lJ?!QY~!l!~ll.t of the trust property,' 01' its insurance agmllsCa:amage 
by fire, ~~J~)l' tile discharge of any debts or liahilities charged upon 
the trust property or for the payment of which the trust property 
may be made available. And any sum so raised may be raised at 
such rate of interest and shall be repayable at such period as the 
Court may sanction. 

56-(1.) In any suit 01' other proceeding against a Trustee or 
any person claiming through him, exc~pt where the claim is founded 
upon any fraud or fraudulent breacb of tl'llst to which the Trustee was 
party or privy, or is to recover tmst property or the proceeds thereof 

of provisions as 
to appointment of 
Tl'Ustees. 
Ib., s. 47. 
46 Vict. No 7. 
48 Vict. No. 10. 

Trustees may 
with sanction 
of Court raise by 
mortgage for the 
preservation of 
the estate or like 
purposes. 

Statute of 
Limitations 
may be pleaded 
by Tl'Ustees., 
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still retained by the Trustee'-or previously received by the Trustee and 
cQnverted to his use, the following provisions shall apply: - . 

I. All rights and privileges conferred by any Statute of 
Limitations shall be enjoyed in the like manner and to the 
like. extent as they would have been enjoyed in such 
action or other proceeding-, if the Trustee or person 
claiming through him had not been a Trustee or person 
claiming through hiIQ : 

n. If the suit or other proceeding is brought to recover money 
or other property, and is one to which no existing Statute 
of Limitations applies, the Trustee or person claiming 
through him shall be entitled to the benefit of, and be at 
liberty to plead, the lapse of time as a bar to such action 
or other proceeding in the like manner and to the like 
extent as if the claim had been against him in- an action 
of debt for money had and received, but so, nevertheless, 
that the Statute shall run against a married woman 
entitled in possession for her separate use, whether with or 

. without a restraint upon anticipation, but shall not begin 
to run against any beneficiary unless and until the interest 
of such beneficiary becomes an interest in possession. 

(2.) NI) beneficiary as against whom there would be a good defence 
by virtue of this Section shall derive any greater or other benefit from 
a judgment or order obtained by another beneficiary than he could 
have obtained if he had brcught such suit or other proceeding and this 
Section had been pleaded. 

(3.) This Section shaH not deprive any executor or administrator of 
any right or defence to which he is entitled under any existing Statute 
of Limitations. 

57 Where any decree, order, declaration, or document is made or 
executed under the provisions of this Act, by the. Court or by any 
person, relating to lands held under "The Real Property Act/' the 
Recorder of titles shall, on application to him by any party interested, 
cause to be entered in the Register Book. every such decree, order, 
declaration, and document, and thereupon the same shall. as to the land 
affected thereby, take effect according to the tenor thereof., 

58 In any case in which there is not in the instrument creating' the 
trust, or otherwise any provision for remunerating a Trustee. it shall be 
lawful for a .Judge in a summary way to allow such Trustee such 
remuneration as shall be just and reasonable for his pains alld trouble 
in the execution of the trust, and to determine the fund out of which, 
or the persons by whom, the same shall be paid . 

. 59 Property vested in any person on any trust, or by way of mort
gage, shall not, in case of that person becoming a convict within the 
meaning of "TI!e Criminal Law Pl'Ocedure Act, 1~81," vest in any 
such administrator as may be appointed under that Act, but shall 
remain in the Trustee or Mortg'agee or survive to his Co-trustee or 
descend to his representative, as if he had not-become a convict: 
Provided .that thiA enactment shall not affect the title to the property, 
so far as relates to any beneficial interest therein, of any such Trustee 
or Mortgagee. . 
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60 Whenever any application is made to the Court under this Act A.D. lS98. 
which concerns a person of unsound mind, the Court may enquire, hear, 
and determine whether such person be deprived of his understanding ~~qU~;r;~~ ;:!~r 
or reason by the act of God so as to be unable to govern himself or where persons of 
.his estate, and may postpone making an Order until after such enquiry, unsound mind 
hearing, and determination shall have been had and made. are concerned. 

61 Upon a Decree of the Court directing a sale of any property of Decree for sale. 
a deceased person for the payment of his debts, every person seised or 
possessed of such property, or entitled to any contingent right therein 
as a Representative of such deceased debtor, shall be deemed to be so 
seised or possessed or entitled, as the case may be, upon a Trust within 
the meaning of this Act, amI the Court may make an Order wholly 
discharging the contingent right of any unborn person in such property. 

62 The Judges may make general rules for regulating the practice Judges may 
and fees, and generally for giving effect to the purposes of this Act. make rules. 

63 In all proceedings and matters which may come before the Court 
or a Judge under this Act, the Court or Judge may make such order 
as to the payment of costs and expenses they or he deem just. 

64-(1.) The provisions of this Act, except when otherwise ex
pressly provided, apply as well to trusts, executorships, and adminis
tratorships created by instruments executed before as to trusts, executor
ships, and administratorships created by instruments executed after the 
passing' of this Act. 

(2.) Provided always that, save as in this Act expressly provided, 
nothing therein contained authorises any trustee, executor, or auminis
trator to do anything which he is in express terms forbidden to do, or 
to omit to do anything which he is in express terms directed to do, by 
the instrument or instruments creating the trust, executorship, or 
administratorship. 

65 This Act, and every order purporting to be made under this Act, 
shall be a complet.e indemnity to all persons for any acts done pursuant 
thereto; and it shall not be necessary for any person to inquire con
cerning tbe propriety of the order, or whether the Court had jurisdiction 
to make the same. 

Costs in discretion 
of Court. 

Application of 
Act. 

I ndemnitv. 
56 & 57 Viet. 
53, s. 49. 
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8 CH E D U L -E. 

Session and Number. Short Title. Extent of Repeal. 

--------1 ·----1------------_· 
16 Vict. No. 18. J The Trmtee Act, 1852. The whole Act. 

22 Vict. No. 9. 

23 Vict. No. 3. 

24 Vict. No. 2. 

The Trustee Act, 1858. 

The Trustee Reliif Act. 

The whole Act. 

The whole Act. 

An A.ct t(l further amend the Sections 25 and 28 to end of 
Law of Property and to relieve the Act. 
Trustees. 

39 Vict: No. 2. J" The Vendor and Purch~ser Act, Sections 3 and 6. 
1875." 

47 Vict. No. 19." The Conveyancing and Law of Sections 33 to 41. 
Property Act, 1884." 

53 Vict. No. 14. J "The Trustee Act, 1889." The whole Act. 

56 Vict. No. 2l. "The Conveyancing and Law of Sections 3.and 4. 
Property Amendment Act, 1892." 

69 Vict. No. 24. J "The Trustee Act, 1895." The whole Act. 

WILLIAM GRAHAKE, 
(WVF:ll~MENT I'HINTER, TASMANIA.. 


