
GIFT D U TY  BILL 1971

E X P L A N A T O R Y  M E M O R A N D U M .

I provides Tor c i ia iio ii us the G //f D f// r  1971.

C/rn/.yc 2 provides Tor ihe legis lation to come in to  opera tion  on a day to be procla im ed.

C /r/f/jc 3 sets ou t the arrangem ent oC the A c t.

4 deals w ith  de fin itions and in te rpre ta tions.

There is a special d e fin ition  o f  a C on tro lled  C om pany "  I'or the purpose o f  subsequent provis ions 
designed to p ro tect the revenue against avoidance th rough  arrangem ents made by means o f  priva te  o r 
con tro lled  companies. W ha t comprises a d ispos ition  o f  p rope rty  "  fo r  purposes o f  de te rm in ing  w hether 
a g ift has been made is set out. T h is  extends to the issue o f  shares, creation o f  trusts, grants o f  leases, 
licences and rights, release o f  rights, and interests, exercise o f  pow er o f  appo in tm ent, and the do ing  o r 
om ission to do any th ing  tha t may d im in ish  the p roperty  o f  one person and increase tha t o f  another.

Sub-clause (2) o f  the clause sets out when a con tro lled  com pany "  is deemed to exist. F o r that
purpose, it is stated when a com pany is a subsid iary com pany. It is also stated when the pub lic  is 
considered to  be substantia lly  interested in a com pany ; fo r the pub lic  to be substan tia lly  interested in a 
com pany, the requirem ents are tha t at least 25 per cent, o f  the o rd in a ry  shares shall be owned by the 
public , that the rights to transfer those shares are not restricted, and tha t they are generally available to be 
acquired by the public . It is also stated when a com pany is deemed to be under the con tro l o f  not more 
than five persons.

In  de te rm in ing  whether a com pany is con tro lled  by no m ore than five persons, the B ill provides that 
where a person is related to, o r is a nominee o r partner o f, another person, the tw o  concerned are fo r these 
purposes to be considered as one. Sub-clauses (3) and (4) set ou t w hat constitu tes being related as between 
one person and another, and th is extends to lineal issue and ancestors, co lla te ra lly  and the ir lineal issue, 
as well as the spouses o f  any o f  these people and the ir lineal issue.

Sub-clause (5) sets ou t the circumstances in w h ich  one person is the nom inee o f  another and this, 
too, is re levant to the clauses re la ting  to g ifts  made by way o f  con tro lled  companies.

Sub-clauses (6) and (7) p rov ide  tha t a g ift is considered to  have been made i f  the ow ner o f  the debt 
o r com parable righ t should perm it the righ t to  lapse in favou r o f  someone else. H owever, i f  subsequently 
the person who gained as a result o f  the lapse makes paym ent to the o rig ina l deb to r o r owner, tha t 
subsequent paym ent is no t to  be considered a g ift in the o the r d irec tion . I t  is subsequently provided in clause 
24 (3) tha t i f  du ty  has been paid on the g ift deemed to  arise in th is case, it shall be refunded i f  paym ent 
o f  the debt occurs later.

Sub-clauses (8) and (9) p rovide  tha t, even though a con trac t may be vo id , any payments 
made thereunder w ill no t be treated as g ifts  i f  the C om m issioner is satisfied tha t the con tract was bona fide 
and not entered in to  to  avoid g ift du ty.
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Sub-ckiusc (lU ) ciculs w ith  ihe tim e when n d ispos ition  takes elTect and how  the value oT the 
d isposition  is determ ined. It provides tha t in de te rm in ing  the value no allow ance shall be made to r 
any contingency which may afTcct e ither d ono r o r donee but which in Tact has not taken place and may 
not take place.

Sub-clauses ( I I )  and (12) provide that any action o r om ission oT a con tro lled  com pany that 
d im inishes the property  oT a person who is a d irec to r, shareholder o r c re d ito r ot' the com pany, shall be 
regarded as a d isposition oT property  by that person or, i f  a person acting  th rough  his rights and powers 
in a con tro lled  com pany d iverts p roperty  that cou ld  have been his to another person, that d iversion 
shall be rcgaided as a d isposition  o f  property .

Sub-clauses (13) and (14) are com plem entary to sub-clause (12) and deal w ith  the case where there 
may he some consideration lo r  the benefit conferred and where certa in d ispos itions are deemed to be 
made fo r fu ll consideration.

Sub-clause (15) ensures tha t the p rov is ions o f  sub-clause (12) are not to be read as lim it in g  disposition.-^ 
by con tro lled  companies to those com ing  w ith in  the opera tion  o f  tha t sub-clause.

Sub-clauses (16) and (17) deal w ith  the circumstances where a g ift is made by a con tro lled  
com pany but, because the com pany is not incorpora ted  in th is State, it cannot be levied d irec tly  fo r du ty. 
In such case, the members o f the com pany are deemed to be the donors ra ther than the com pany, and m 
tipp rop ria tc  p ro p o rtion .

Sub-clause (IK ) provides that where a person, w ith o u t losing the righ t to  recover a debt, does not
ttike steps to recover it when due, th is is to  be taken as a g ift to  the extent td' interest on the debt calculated
at 7 per cent, per annum  o r such o ther rate as is determ ined from  tim e to time.

Sub-clause (IV ) relates to g ilts  made by tw o or more persons jo in t ly  and anpoi tions such g ifts  between
them.

Sub-clauses (20) and (21) p rovide that a series o f  actions that may constitu te  the m aking  o f  a g ift
shall not be perm itted  to result in the same g ift being du tiab le  more than once.

Sub-clause (22) provides tha t g ifts referred to in sub-clauses p i )  to (18) made p r io r to the passing 
ol the A c t shall not be liab le  fo r g ift d u ty  and may not be taken in to  account in re la tion  to any o ther 
g ift o r in de te rm in ing  the am ount o f  g ift du ty  payable.

C/af/.Yf 5 defines "  all relevant g ifts  "  fo r  the purpose o f  determ ing the ir to ta l value to a rrive  at the 
rate o f  g ift d u ty  payable on g ifts fo r a period o f  18 m onths before and a fte r the g ift being assessed are 
aggregated to  ascertain w hether the $4,000 m in im um  is exceeded and to ind icate the rate o f  duty.

Part I I .  deals w ith  the ad m in is tra tio n  o f  the A ct.

6 provides fo r the ad m in is tra tio n  o f  the leg is la tion by the C om m issioner o f  Probate fJutics.

C/mrsr 7 ( I )  makes the app rop ria te  prov is ions fo r secrecy. Sub-clause (2) releases the secrecy 
p ro \ isions to  the extent necessary fo r  any cou rt proceedings, and sub-clause (3) relates to the a d m in is tra tion  
o f  an oath o f  secrecy.

Sub-clauses (4) and (5) make the usual p rov is ion  in taxa tion  leg is la tion fo r the exchange o f 
in fo rm a tio n  between (he C om m issioner and the taxa tion  au thorities  in the C om m onw ea lth  and in the 
o ther Slates.

Part I I I .  deals w ith  lia b ility  to du ty.

6/m/.sc 8 provides the relevant c rite ria  respecting loca tion  o f  the p rope rty  concerned and dom ic ile  
o f  the parties invo lved. G enera lly  a g ift is du tiab le  i f  the p roperty  is situated in the State, w hether it be 
real o r personal p roperty . Personal p roperty  situated outside the State may be liab le i f  e ither the do n o r



or donee is dom ic iled  in the S iaie, o r in ihe case oT u co rp o ra tion . IT it is incorpora ted  o r resident in the 
Suite. Special p rovis ions arc made in the case o f  a non-resident con tro lled  com pany tha t also carries 
on business outside (he State in o rder to determ ine the extent oT any giTt liab le  Tor d u ly  in th is State.

C/m/.sc 9 relers to the Schedule to the .Act setting out rales and prescribes how they shall be applied.

C/r/7/.9c 10 prescribes tha t any assessment oT giTt du ty  oTIess than S5 shall not be in la d  be payable.

I I makes p rovis ion  Tor de term in ing  when, in Tact, a d ispos ition  oT p rope rly  in vo lv in g  a g ilt 
is deemed to have taken place, and makes it clear tha t iT a giTt actua lly  takes place aCter the com m encem ent 
oT (he A c t, even though  the agreement o r relevant docum ent may have been com pleted earlier, it is 
nevertheless subject to  duty.

C/5/n.sc 12 provides Tor the s itua tion  in which a person liab le Tor the payment o T g ir i du ty  dies bcTore 
the assessment oC the du ty  and gives the C om m issioner the same powers against the trustees o f  an estate 
as he w ou ld  have against the d ono r o r donee.

C/c/f/.sc 13 provides that shares in a co rpo ra tion  incorpora ted  in V ic to ria  and those oT a co rp o ra tion  
incorpora ted  outside V ic to ria , but recorded in a local share registry are regarded as p rope rty  s ituated in 
th is State. S im ila rly , where the d im in u tio n  oF the p roperty  oF a local resident is determ ined to  be a giFt, 
the property  involved is considered to be personal p roperty  situated in V ic to ria . The clause also deems 
p ropertv  at sea in the course oF trans it to  V ic to ria  to be p rope rty  situated in V ic to ria .

(Vm/.Yc 14 provides For exem ptions. Exem ptions (77), (/;), (c) and (f/) in sub-clause ( I )  relate to 
payments oF a variety oF benefits From an em ployer to  an employee. They cover c o n tr ib u tio n s  tow ards 
pensions, re tir in g  allowances and o ther reasonable bonuses and gratu ities. Exem ption (c) relates to giFts 
w hich are charitab le  w ith in  the legal meaning oF the term and to any giFt that w ou ld  be exempt From probate 
du ty  under section 21 oF the Dtz/j; /fc / 1962. E xem ption ( / )  applies to giFts to o r by the
C om m onw ealth  o r a State. Special p rov is ion  is made in (g) For exem ption oF m ino r giFts o r g ra tu ities 
not exceeding $200 w hich the C om m issioner is satisfied are part oF the donor's  norm al expenditure and For 
aiFts to a spouse o r dependant ch ild ren  tow ards the ir support and education, provided such giFts arc not 
excessive. Exem ption (/;) makes it clear that insurance prem ium s paid by a person insuring  his own liFc 
For the benefit oF his wiFc and ch ild ren  shall be exempt to the extent oF $500 a year. Supplem entary 
co n tr ib u tio n s  by em ployers to the pay ol' the ir employees serving in the armed Forces are also exempted in 
clause 14 ( /  ).

Sub-clause 14 (2) provides a de fin ition  oF the term  "  bona fide scheme oF superannuation retirem ent 
benefit o r pension "  For the purpose oF exem ption (rz).

Sub-clause 14 (3) ensures that in respect oF exem ptions (rz), f/z), (c) o r 0 /) giFt du ty  is payable on ly 
on such p o rtio n  as may be considered excessive.

C/(zn.sc 15 makes it clear tha t exempt giFts as well as not being du tiab le  arc not to be taken in to  
account in de te rm in ing  w hether and at what rates duties shall be levied on o the r giFts.

C/mz.sc 16 provides that where some considera tion  is paid For a d isposition  oF p roperty  but that 
consideration is inadequate, the value oF the giFt is the extent oF the inadequacy.

C/mz6c 17 provides For the va lu ing  oF giFts. (zz) that any contingency tha t m igh t possibly afTect 
the interests oF the donee shall not be a llow ed For. (6) the value shall be the value at the tim e oF the 
giFt, and (c) iF the p rope rty  that is the subject oF the giFt is the subject oF an encumbrance, but the 
donee is not responsible For d ischarg ing the encumbrance, this encum brance is not to be deducted From 
the value oF the giFt.



18 covers the cusc oT a giTt w ith  reservations. T h is  p a rticu la r p rov is ion  is to guard 
against avoidance oF duty, o r avoidance oF the Full rate oF du ty , by d iv id in g  a d ispos ition  oF p rope rty  in to  
tw o o r more parts, one or more oF the parts being w ithhe ld  by some reservation and la ter released. It 
provides that such a la ter release shall when it occurs, be counted back to  the tim e oFthe o rig in a l d isposition  
so as to determ ine the rate oF du ty  though, oF course not earlie r than the com m encem ent oF the .Act.

Part IV . deals w ith  returns and assessments.

19 deals w ith  returns. Sub-clause ( I )  indicates tha t returns must relate to g ilts  over a 
period oF 18 m onths p r io r to the tim e oF the m aking  oF the latest giFt, and this applies whether 
that period oF 18 m onths may have been p a rtly  beFore the com m encem ent oF the A ct. Sub-clause (2)
requires returns to be made by both d o n o r and donee iF the aggregate oF giFts given by the do n o r exceeds
S3,000 o r iF the aggregate oF giFts received by the donee From one d o n o r exceeds S3,000. IF the giFt is made 
in A ustra lia , the re turn must be made w ith in  one m onth  and, iF made elsewhere, w ith in  2 months. 
Sub-clause (3) requires copies oF relevant docum ents to  be Furnished w ith  the re turn and sub-clause (4 j
exempts a donee From m aking  a re turn iF the d o n o r has made one.

Sub-clause (5) makes it clear that returns are not required For exempt giFts.

C/m/.sc 20 provides a power to require a va lua tion  oF the p rope rty  com prised in a giFt.

C /m n r 21 authorises the C om m issioner to adop t a va lua tion  as assessed For the purpose oF 
C om m onw ealth  giFt o r estate duty.

C/r/;/.Yc 22 gives the C om m issioner the righ t to  call Foi" returns From any person to  determ ine whether 
giFt du ty is payable.

(̂ Vm/.sc.Y 23 and 24 authorise the m aking  and am endm ent oF assessments and the repaym ent oF du ty  
consequent upon the am endm ent oF an assessment.

C/m/.vc.s 25, 26 and 27 give the C om m issioner the righ t to  issue deFault assessments where inadequate 
returns are made and provide  tha t notices oF assessment must be given to  the d o n o r and may be given 
to the donee, and For the m anner in w h ich  the notices may be given.

Part V. deals w ith  the co llec tion  and recovery oF duty.

C/r/;/.sc 28 makes d u ty  due and payable upon the m aking  oF the giFt o r in certa in cases upon the 
dates on w hich the A c t comes in to  opera tion . It makes the du ty  a charge upon the giFt p rope rty  and 
perm its a donee to be called on For the du ty  o r his trustee iF recovery is not made From the donor.

C/m/.sc 29 perm its the C om m issioner to extend the tim e For paym ent o r to a llow  paym ent by 
instalm ents.

C/m/.Yc.s 30 and 31 provide  For interest at 10 per cent, per annum  where there is delay in payment 
oF du ty . The C om m issioner is au thorized to rem it such interest where appropria te .

girt.
C/r/f/.sT 32 authorizes the C om m issioner to register a charge on land w hich is the subject oF a

C/r/fnc 33 provides For the sale oF the giFt p rope rty  where giFt du ty  remains unpaid For 6 months.

C/n//.sT 34 ensures that there shall be no lim ita t io n  oF action For the recovery oF duty.

Part V I. deals w ith  ob jections and appeals. The provis ions are s im ila r to ob jections and appeals 
against the assessment oF probate du ly .



C/r/f/.sY" 35 provides Tor the lodgem eni oT an ob jection  against an assessment ol g ilt d u ty  w it li 
the C om m issioner, where the ob jecto r is not satisfied w ith  the C om m issioner's  decision, he has a lu r th e r 
righ t to  have the m atte r determ ined by the Supreme C ou rt or, where the ob jection  relates to the va lua tion  
oT land he may in certa in circumstances elect to have the m atter heard by the Land V a lua tion  Board ol 
Review. Sub-clause 11 provides that a pending ob jection  or appeal shall not interrere w ith  the norm a l 
recovery.

C/jf/.Yc.Y 36 and 37 prescribes the circumstances in which appeals may be heard by the Land V a lua tion  
Board oT Review, and the powers w hich it has.

Part V II .  is a set oT m iscellaneous provisions.

C/m/.Yc 3f) deals w ith  o rd in a ry  recovery procedures.

C/r///.ST 39 deals w ith  measures to avoid the im pos ition  oT double  du ty  wheie another State also 
levies d u ty  upon a g ift.

C/m/.sT 40 a llow s a deduction From the giFt du ty  payable upon a g ilt , where stam p du ty  has been 
paid upon the instrum ent elTecting the giFt.

C/r/f/.sc 41 makes norm al provis ions For the C om m issioner to ob ta in  in lo rm a tio n .

C/(7//.sr 42 provides For a deduction From the probate d u ty  payable in the estate ol a dono r, w hich
includes giFt p roperty  upon which giFt du ty  has been paid.

C/r/tf.sY'.Y 43, 44 and 45 make p rovis ion  For add itiona l duties and o ther penalties and prosecutions Foi 
Failure to make returns o r supply inForm ation re la ting to a g ilt.

C/m/.se 46 deals w ith  the olTences oF m aking  False returns o r g iv ing  False evidence.

C/rvf/.sc 47 is an evidentia ry p rovis ion .

C/m/.sr 48 deals w ith  the lia b ility  For offences aris ing o u t oF laisc declarations and oaths.

49 gives a u th o r ity  For inspection oF app rop ria te  books and records.

C/m/,5g 50 deals w ith  the procedure re la ting  to proceedings For offences.

C/rzf/.se 51 p iov ides tha t the in c u r iin g  oF a penalty does not e.xonerate a persoii from  lia b ility  lo t g ilt
d uty.

52 makes special p rovis ion  For the va lua tion  oF shares in priva te  o r Family companies. These 
provis ions are necessary to enable reasonable va lua tions to be placed on such shares.

C/rzt/.s'g 53 gives the C om m issioner pow er to determ ine the g ilt d u ty  payable, wheie the no im a l 
procedures w ou ld  be inappropria te .

54 enables the revocation o r va ria tion  oF notices published by the G ove rno r m C ouncil.

C/(7i/.se 55 provides For the service oF notices by post.

C/r/i/.sc 56 is a norm al regu la tion -m ak ing  power.

C/r/i/.sc 57 makes consequential amendm ents to the /Ic / 1958.

A u llm rity : C. I I .  Xi.xo.s'. C ovci imvni I 'n ii.c r . .Melbourne.


