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WILLS (INTERESTED WITNESSES) BILL.

N O TE S O N  C LA U SE S.

1 contains the usual short title, citation o f  Com m encem ent provisions.

2 substitutes a new section 13 in the X c/ 1958, (herein called " the Principal Act "1.

The provisions o f  the sub-sections o f  the new section 13 are as follow s :
(1) dehnes a number o f  expressions used in the section.
(2) gives an extended m eaning to the expression " a person claim ing through an

in te rested  witness ” .
(3) m akes provision for the case where a will is attested by an interested witness. 

PamgrapAj (a) (6) do not differ in principle from  the existing section 13 and provide
that—

(а) the interested w itness is com petent to prove the execution o f  the will or its \a lid ity
or invalidity— this has the same effect as part o f  the existing section 13 ;

(б) subject to paragraph (c) o f  the sub-section, the will has the sam e effect as if neither
the interested witness n or  the spouse o f  the witness had  been given anything under 
the will.

fam gm pA  (c) o f  the sub-section limits the effect o f  paragraph (6).
( i )  has the effect that, where tliere are m ore than two attesting w itnesses and 

at least two o f  them  are given no benefits under the will, a gift in a will to an attesting  
witness o r  spouse o f  an attes ting  witness will not be invalidated.

( i i )  provides that instead o f  a gift to a w itness, or to his spouse, being wholly  
defeated, he or she will be entitled to take such proportion o f  the gift as is equal in value 
to  the interest (if  any) to which he or she would be entitled if the testator died w holly
intestate.

( i i i ) provides that where a will is not witnessed by at least two w itnesses who
are given no benefits under the will, and an interested witness or spouse w ould not be
entitled to any share in the estate upon a total intestacy, neither he nor any person claim ing  
through him  shall take any benefits under the will.

( i v ) deals with the case where a will has not been w itnessed by at least two 
d isin terested  witnesses, and  an interested witness oi spouse would be entitled upon a total 
intestacy to a share less than the entitlem ent under the will. The effect o f  the provisions 
o f  this paragraph is that the interested witness or spouse shall take only a gift o f  the share 
to which he w ould have been entitled upon a total intestacy.

famg/Yzp/zf (<f) mzzf (e) o f  sub-section (3) are machinery provisions in relation to the assessm ent
o f  the  en t it lem ent o f  a  person  u n d e r  paragraph (c).

CW fg 3 proposes am endm ents o f  the 1958 as follow s :
jPamgmp/z (a) am ends section 1 o f  the A ct in consequence o f  the new sections proposed in

paragraph (6).
faragrap/z (6) proposes the insertion o f  new sections 100 and 101.

100
Sub-sec tion  (1) enables a person w ho  is prec luded  f rom  taking a benefit under a will 

by proposed section 13 Q ) (c) o f  the W ills A ct to apply to the Suprem e Court for
a n  o rder  th a t  he is entitled to  take  u n d e r  the will.
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(2) limits the time for an application under sub-section (1) to six m onths 
after the grant o f  probate o f  the w ill or letters o f  adm inistration with the w ill 
annexed but subject to sub-section (3).

(3) enables the Court or a Judge to extend the time for an application  
under sub-section (1), provided that Anal distribution o f  the estate has n ot been 
effected, but no order under the section is to affect any distribution prior to the 
m aking o f  an application.

(4) requires notice o f  an application under the section to be served on the 
personal representative within the time prescribed by the rules.

.yecZ /o/i 101

(1) enables an order to be m ade declaring that section 13 (3) (c) o f  the 
W ills Act does not apply to the applicant in respect o f  the relevant will, where 
the Court is satisfied that the entitlem ent o f  the applicant under the w ill was 
known to and approved by the testator and did not result from  any undue 
inAuence.

(2) provides that upon a copy o f  an order under sub-section (1) being 
served on the personal representative the will will have effect as if  section 13 (3) (cj 
did not apply to the applicant in relation to the will.

(3) provides that an apphcant shall not be entitled to rely on any 
evidentiary presum ption in proving that the testator knew and approved the 
contents o f  the will i.e. there m ust be affirmative p roo f to this effect.

(c) proposes the addition o f  a further proviso to section 99. This proviso has the 
effect that the time for m aking an application for family provision under Part IV. o f  the
A dm in is tra t ion  and P ro b a te  A ct shou ld  no t  run while an application under proposed  
section 100 is pending. ^

C/awjg 4 substitutes a new section 16 in the Principal Act.

(1) is taken from  the existing section 16, but the exception in the present provision  
in relation to a marriage in contem plation o f  which the will is expressed to be m ade has 
been re-enacted in the new sub-section (2).

(2) re-enacts in paragraph (a) the present exception in section 16. Paragraphs
(b) an d  (c) provide for fu rthe r  exceptions. T he  first is an exception from  invalidation  
where it appears from the will, read in the light o f  the surrounding circum stances that 
the testatoi had in con tem pla tion  the possibility th a t  he m ight m arry  and intended the 
will to take effect notw ithstanding subsequent marriage. The second is an exception  
insofar as the will confers a benefit or power o f  appointm ent upon the person w hom  the 
testator marries.

(3) is designed to supplem ent the provisions o f  sub-section 2 (c) The premise 
upon \vhich those provisions are based is the preservation o f  the will it confers
a beneficial in teiest in, o r  pow er  o f  a p p o in tm e n t  over real or  personal property u pon  
the person w hom  the testator later marries. This leaves untouched any otl^ r proi^rtv  
disposed o f  by the will, and sub-section (3) requires that such property be deem ed to be 
property in respect o f  which the testator died intestate.
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