
VICTORIA. 

ANNO QUINTO 

GEORGII QUTNTI REGIS. 

No. 2564. 

An Act to provide for Appeals in Criminal 
Oases and for other purposes. 

[30th December, 1914.] 

BE it enacted by the King's Most Excellent Majesty by and with the 
advice and consent of the Legislative Council and the Legislative 

Assembly of Victoria in this present Parliament assembled and by the 
authority of the same as follows (that is to say) :— 

1. (1) This Act may be cited as the Criminal Appeal Act 1914. s h o r t y 
(2) This Act shall apply to all persons convicted after the thirty- »»"»«« 

first day of December One thousand nine hundred and fourteen, but 
shall not affect the rights in respect of any Crown case reserved, or 
otherwise of any persons convicted on or before that date. 

CM.] 

2 . In this Act unless the context otherwise requires— 

The expression "appellant" includes a person who has been 
convicted and desires to appeal under this Act ; 

The expression " sentence " includes any order of the Court 
or of the Jud°-e or chairman thereof made on or in connexion 
with a conviction with reference to the person convicted or 
any property or with reference to any moneys to be paid 
i \ • JL ne 
by him ; 
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The expression " indictment" includes "presentment" and 
"criminal information" ; and 

The expression "The Full Court" means any three or any five 
Judges of the Supreme Court and notwithstanding anything 
contained in any Act any Judge before whom any person 
was tried and convicted or by whom any person was 
sentenced may sit on the hearing of an appeal by such 
person. 

Right of appeal iti 
oriminal oases. 

Determination of 
appeals in 
ordinary cases. 

RIGHT OF APPEAL AND DETERMINATION OF APPEALS. 

8. A person convicted on indictment may appeal under this Act 
to the Full Cour t -

fa) against his conviction on any ground of appeal which involves 
a question of law alone ; and 

(6) with the leave of the Full Court or upon the certificate of 
the Judge or Chairman of General Sessions before whom 
he was tried that it is a fit case for appeal against his 
conviction on any ground of appeal which involves a 
question of fact alone, or a question of mixed law and 
fact, or any other ground which appears to the Full 

• Court to be a sufficient ground of appeal; and 
(c) with the leave of the Full Court against the sentence passed 

on his conviction, unless the sentence is one fixed by law. 

4. (1) The Full Court on any such appeal against conviction 
shall allow the appeal if they think that the verdict of the jury 
should be set aside on the ground that it is unreasonable or cannot be 
supported having regard to the evidence or _that the judgment of the 
Court before whom the appellant was convicted should be set aside 
on the ground of a wrong decision of any question of law or that on any 
ground there was a miscarriage of justice and in any other case shall 
dismiss the appeal. 

Provided that the Full Court may, notwithstanding that they are of 
opinion that the point raised in the appeal might be decided in favour 
of the appellant, dismiss the appeal if they consider that no substantial 
miscarriage of justice has actually occurred. 

(2) Subject to the special provisions of this Act the Full Court 
shall, if they allow an appeal against conviction, quash the conviction 
and either direct a judgment and verdict of acquittal to be entered 
or direct a new trial to be had. 

(3) Where a new trial is directed the Full Court may make such 
order as to them seems fit for the safe custody of the appellant or for 
admitting him to bail. 

& (4) On 
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(4) On an appeal against sentence the Full Court shall, if 
they think that a different sentence should have been passed, 
quash the sentence passed at the trial and pass such other sentence 
warranted in law (whether more or less tevert?) in substitution therefor 
as they think ought to have been passed, and in any other case shall 
dismiss the appeal. 

5 . (1) If it appears to the Full Court that an appellant, though Powers of Court in 
not properly convicted on some count or part of the indictment, has been "P601*1 casefl-
properly convicted on some other count or part of the indictment, the 
Court may either affirm the sentence passed on the appellant at the trial or 
pass such sentence in substitution therefor as they think proper and as 
may be warranted in law by the verdict on the count or part of the 
indictment on which the Court consider that the appellant has been 
properly convicted. 

(2) Where an appellant has been convicted of an offence and the 
jury could on the indictment have found him guilty of some other offence, 
and on the finding of the jury it appears to the Full Court that 
the ]ury must have been satisfied of facts which proved him guilty 
of that other offence the Court may instead of allowing or dismissing 
the appeal substitute for the verdict found by the jury a verdict of guilty 
of that other offence and pass such sentence in substitution for the 
sentence passed at the trial as may be warranted in law for that other 
offence not being a sentence of greater severity. 

(3) Where on the conviction of the appellant the jury have found 
a special verdict and the Full Court consider that a wrong con
clusion has been arrived at by the Court before which the appellant 
has been convicted on the effect of that verdict the Full Court 
may instead of allowing the appeal order such conclusion to be 
recorded as appears to the Court to be in law required by the verdict, 
and pass such sentence in substitution for the sentence passed at the 
trial as may be warranted in law. 

(4) If on any appeal it appears to the Full Court that an 
appellant found guilty of the offence with which he was charged was 
insane at the time of the commission of such offence so as not to be re
sponsible according to law for his actions the Court may quash the 
sentence passed at the trial and order the appellant to be kept in strict 
custody until the Governor's pleasure shall be known in the same 
manner as if the appellant had been found to be insane by the special 
verdict of the jury under section four hundred and fifty-eight of the 
Primes Act 1890. 

6 . (1) The operation of any order for the restitution of any property Re-vesting and 
to any person or with reference to any property or-the payment of money p^ptrty on 
made on or in connexion with a conviction on indictment and the operation conviction, 
in case of any such conviction of the provisions of sub-section (1) of 
section twenty-nine of the Salej)f Goods Act 1896 as to the re-vesting 

of 
9 
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of the property in stolen goods on conviction shall (unless the Court 
berore which the conviction takes place direct to the contrary in any 
case in which in their opinion the title to the property is not in dispute) 
be suspended— 

(a) in any case until the expiration of ten days after the date of 
the conviction; and 

(b) in cases where notices of appeal or leave to appeal is given 
within ten days after the date of conviction until the 
determination of the appeal; 

and in cases where the operation of any such order or the operation 
of the said provisions is suspended until the determination of the appeal 
the order or provisions as the case may be shall not take effect as to the 
property in question if the conviction is quashed on appeal except by 
the special order of the Full Court. Provision may be made by Kules of 
Court for securing the safe custody of any property pending the sus
pension of the operation of any such order or of the said provisions. 

(2) The Full Court may by order annul or vary or refuse to 
annul or vary any order made on or in connexion with a conviction for 
the restitution of any property to any person or with reference to any 
property or the payment of money whether the conviction or sentence is 
or is not quashed; and the order if annulled shall not take effect and 
if varied shall take effect as so varied. 

PROCEDURE. 

7 . (1) Where a person convicted desires to appeal under this Act 
to the Full Court or to obtain the leave of that Court to appeal 
he shall give notice of appeal or notice of his application for leave to 
appeal in such manner as may be directed by Rules of Court within ten 
days of the date of conviction : Such rules shall enable any convicted 
person to present his case and his argument in writing instead of by oral 
argument if he so desires. Any case or argument so presented shall be 
considered by the Full Court. 

Except in the case of a conviction involving sentence of death the 
time within which notice of appeal or notice of an application for leave 
to appeal may be given may be extended at any time by the Full 
Court. 

(2) In the case of a conviction involving sentence of death or corporal 
punishment— 

(a) the sentence shall not in any case be executed until after the 
expiration of the time within which notice of appeal or of 
an application for leave to appeal may be given under this 
section; and 

(b) if notice is so given the appeal or application shall be heard 
and determined with as much expedition as practicable 

and 
10 
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and the sentence shall not be executed until after the 
determination of the appeal or in cases where an application 
for leave to appeal is finally refused until after the 
determination of the application. 

8 . The Judge or Chairman of General Sessions before whom a Judge's notes and 
person is convicted shall in the case of an appeal under this Act against JS'hedon 
the conviction or against the sentence or in the case of an application appeal. 
for leave to appeal under this Act furnish to the Prothonotary in 
accordance with Eules of Court his notes of the trial and shall also 
furnish to the Prothonotary in accordance with Rules of Court a report 
giving his opinion upon the case or upon any point arising in the case. 

9 . For the purposes of this Act the Full Court may if they Supplemental 
think it necessary or expedient in the interest of justice— powers of °°ur t ' 

(a) order the production of any document exhibit or other thing 
connected with the proceedings the production of which 
appears to them necessary for the determination of the 
case, and 

(b) if they think fit order any witnesses who would have been 
compellable witnesses at the trial to attend and be examined 
before the Court whether they were or were not called at 
the trial or order the examination of any such witnesses 
to be conducted in manner provided by Rules of Court 
before any Judge of the Supreme Court or before any 
officer of the Supreme Court or justice of the peace or 
other person appointed by the Full Court for the purpose 
and allow the admission of any depositions so taken as 
evidence before the Full Court, and 

(c) if they think fit receive the evidence if tendered of any witness 
(including the appellant) who is a competent but not 
compellable witness and if the appellant consents of the 
husband or wife of the appellant in cases where the evi
dence of the husband or wife could not have been given at 
the trial except with such consent, and 

(d) where any question arising on the appeal involves prolonged 
examination of documents or accounts or any scientific or 
local investigation which cannot in the opinion of the Full 
Court conveniently be conducted before the Court order 
the reference of the question in manner provided by Rules 
of Court for inquiry and report to a special commissioner 
appointed by the Court and act upon the report of any 
such commissioner so far as they think fit to adopt it, 
and 

(e) appoint any person with special expert knowledge to act as 
assessor to the Full Court in any case where it appears to 
the Court that such special knowledge is required for the 
•oxoper determination of the case, 

and 
11 



5 GEO. V.] Criminal Appeal. [No. 2564 

I/Ogal assistance to 
appellant. 

Right of appellant 
to be present. 

and exercise in relation to the proceedings of the Court any other powers 
which may for the time being be exercised by the Supreme Court on 
appeals or applications in civil matters and issue any warrants neces
sary for enforcing the orders or sentences of the Court: Provided that 
in no case shall any sentence be increased by reason of or in consideration 
of any evidence that was not given at the trial. 

10 . The Attorney-General shall assign to an appellant a solicitor 
and counsel or counsel only in any appeal or new trial or proceedings 
preliminary or incidental to an appeal or new trial in which in the opinion 
of the Attorney-General it appears desirable in *the interest of justice 
that the appellant should have legal aid and that he has not sufficient 
means to enable him to obtain that aid. 

1 1 . (1) An appellant notwithstanding tha t he is in custody shall 
be entitled to be present if he desires i t on the hearing of his appeal 
except where the appeal is on some ground involving a question of law 
alone but in that case and on an application for leave to appeal and on 
any proceedings preliminary or incidental to an appeal shall not be 
entitled to be present except where Rules of Court provide tha t he 
shall have the right to be present or where the Full Court gives him 
leave to be present. 

(2) The power of the Full Court to pass any sentence under this 
Act may be exercised notwithstanding tha t the appellant is for any 
reason not present. 

Duty of 1 2 . The Attorney-General or counsel on his behalf may appear 
Attomey-Uenenti. j . ' o r ^ ( j r o w n o n every appeal to the Full Court under this Act 

and a private prosecutor in the case of a private prosecution 
may undertake the defence of the appeal, and provision shall be made by 
Rules of Court for the transmission to the Attorney-General of all such 
documents exhibits and other things connected with the proceedings 
as he may require for the purpose of his duties under this section. 

13 . (1) On the hearing and determination of an appeal or new trial 
or any proceedings preliminary or incidental thereto under this Act 
no costs shall be allowed on either side. 

(2) The expenses of any solicitor or counsel assigned to an 
appellant under this Act, and the expenses of any witnesses attending 
on the order of the Full Court or examined in any proceedings incidental 
to the appeal or new trial and of the appearance of an appellant on 
the hearing of his appeal or new trial or on any proceedings preliminary 
or incidental to the appeal or new trial, and all expenses of 
and incidental to any examination of witnesses conducted by any 
person arjpointed by the Full Court for the purpose, or any reference of a 
question to a special commissioner appointed by the Full Court or of any 

person 

42 & 43 Vict, 
o. 22. 

Cost of appcaK 

12 



5 GEO. V.] Criminal Appeal, [No. 2564 

person appointed as assessor to the Full Court shall be defrayed up to 
an amount allowed by the Taxing Master of the Supreme Court and 
approved by any Judge who was a member of the Full Court on the 
hearing of the appeal ; but subject to any regulations as to rates and 
scales of payment made by the Governor in Council. 

1 4 . (1) An appellant who is not admitted to bail shall pending Admission of 
the determination of his appeal be treated in such manner as may be appellant to bail 
directed by rules and regulations under section fifty-one of the Gaols Attending court!" 
Act 1890. 01 & 62 Vict. 

(2) The Court may if it seems fit on the application of an appellant 
admit the appellant to bailpending the determination of his appeal, or 
where a new trial is directed until the termination of the new trial. 

(3) The time during which an appellant pending the determination 
of his appeal or pending a new trial is admitted to bail and subject to 
any directions which the Full Court may give to the contrary on any appeal, 
the time during which the appellant if in custody is specially treated as an 
appellant under this section shall not count as part of any term of im
prisonment under his sentence. And in the case of an appeal under this 
Act any imprisonment under the sentence of the appellant whether it 
is the sentence passed by the Court of trial or the sentence passed by the 
Full Court shall subject to any directions which may be given by 
the Full Court as aforesaid be deemed to be resumed or to begin 
to run as the case requires if the appellant is in custody as from the day 
on which the appeal is determined, and if he is not in custody as from 
the day on which he is received into prison under the sentence. 

(4) Where a case is reserved under the Crimes Act 1890 this section 
shall apply to the person in relation to whose conviction the case is stated 
as it applies to an appellant. 

(5) Provision shall be made by rules and regulations under section 
fifty-one of the Gaols Act 1890 for the manner in which an appellant 
when in custody is to be brought to any place at which he is entitled 
to be present for the purposes of this Act, or to any place to which the 
Full Court or any Judge of the Supreme Court may order him to be 
taken for the purpose of any proceedings of the Full Court, and for the 
manner in which he is to be kept in custody while absent from prison 
for the purpose, and an appellant whilst in custody in accordance with 
those rules shall be deemed to be in legal custody. 

1 5 . (1) The Prothonotary shall take all necessary steps for obtaining Duties of 
a hearing under this Act of any appeals or applications notice of which Prothonotary with 
is given to him under this Act, and shall obtain and lay before the Full ™$%0

notUM'* 
Court in proper form all documents exhibits and other things relating to 

the 
13 
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the proceedings in the Court before which the appellant or applicant was 
tried which appear necessary for the proper determination of the appeal 
or application. 

(2) If it appears to the Prothonotary that any notice of an appeal 
against a conviction does not show any substantial ground of appeal the 
Prothonotary may refer the appeal to the Court for summary determi
nation and where the case is so referred the Court may if they consider 
that the appeal is frivolous or vexatious and can be determined without 
adjourning the same for a full hearing dismiss the appeal summarily 
without calling on any persons to attend the hearing or to appear for the 
Crown thereon. 

(3) Any documents exhibits or other things connected with the pro
ceedings on the trial of any person on indictment shall be kept in 
the custody of the Court of trial in accordance with Kules of Court made 
for the purpose for such time as may be provided by the Kules and subject 
to such power as may be given by the Kules for the conditional release 
of any such documents exhibits or things from that custody. 

(4) The Prothonotary shall furnish the necessary forms and 
instructions in relation to notices of appeal or notices of application 
under this Act to any person who demands the same and to officers of 
courts governors of gaols and such other officers or persons as he thinks 
fit and the governor of a gaol shall cause those forms and instructions 
to be placed at the disposal of prisoners desiring to appeal or to make 
any application under this Act, and shall cause any such notice given 
by a prisoner in his custody to be forwarded on behalf of the prisoner 
to the Prothonotary. 

(5) The Prothonotary shall report to the Attorney-General any case 
in which it appears to him that although no application has been made 
for the purpose a solicitor and counsel or counsel only ought to be assigned 
to an appellant under the powers given to the Attorney-General by 
this Act. 

16 . (1) On any appeal or application for leave to appeal a tran
script of the notes of the Judge or Chairman of the Court of trial 
or where shorthand notes have been taken in accordance with any 
Act a transcript of such notes or any part thereof shall be made if the 
Prothonotary so requests and furnished to the Prothonotary for the use 
of the Full Court or any Judge thereof: Provided that a transcript 
shall be furnished to any party interested upon the payment of such 
charges as the Attorney-General may fix. 

(2) The Attorney-General may also, if he thinks fit in any case, 
request a transcript of the notes to be made and furnished to him for his 
use. 

(3) The cost of making any such transcript where a transcript is 
requested to be made by the Prothonotary or by the Attorney-General 
shall be defrayed in accordance with scales of payment fixed for the time 

being 
14 
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being by the Attorney-General out of moneys provided by Parliament 
and Rules of Court may make such provision as is necessary for the 
verification of the transcript. 

* 

1 7 . The powers of the Full Court under this Act to give leave to Powm-s which may 
appeal, to extend the time within which notice of appeal or of an ^oCofThlc,,ya 

application for leave to appeal may be given, to .allow the appellant to Court. 
be present at any proceedings in cases where he is not entitled to he 
present without leave, and to admit an appellant to bail, may he 
exercised by any Judge of the Supreme Court in the same manner as 
they may he exercised by the Court, and subject to the same 
provisions ; but, if the Judge refuses an application on the part of 
the appellant to exercise any such power in his favour, the appellant 
shall be entitled to have the application determined by the Full Court. 

1 8 . Rules of Court for the purposes of this Act shall be made Kuies of Court, 
by the Judges of the Supremo Court Rules so made may make 
provision with respect to any matter for which provision is to be made 
under this Act by Rules of Court, and may regulate generally the 
practice and procedure under this Act. and the officers of any Court 
before whom an appellant has been convicted, and the governor or other 
officers of any gaol or other officer having the custody of an appellant 
and any other officers or persons, shall comply with any requirements 
of those rules so far as they affect those officers or persons, and 
compliance with those Kules may be enforced by order of the Full Court 
or of any Judge of the Supreme Court. 

SUPPLEMENTAL. 
» 

1 9 . Nothing in this Act shall affect the prerogative of Prerogative of 
mercy, hut the Attorney-General on the consideration of any inercy' 
petition for the exercise of His Majesty's mercy, having reference 
to the conviction of a person on indictment or to the sentence (other 
than sentence of death) passed on a person so convicted, may, if he 
thinks fit, at any time either— 

(a) refer the whole case to the Full Court and the case shall 
then be heard and determined by the Court as in the case 
of an appeal by a person convicted ; or 

(/>) if he desires the assistance of the Judges of the Supreme 
Court on any point arising in the case with a view to the 
determination of the petition, refer that point to such Judges 
for their opinion thereon, and such Judges or any three of 
them shall consider the point so referred and furnish the 
Attorney-General with their opinion thereon accordingly. 

2 0 . (1) Writs of error, and the powers and practice now existing Criminal informa-
in the Supreme Court in respect of motions for new trials or the thlTsupreme1"8 " 
granting thereof in criminal cases, are hereby abolished. c^mt &c. 

(2) All 
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(2) All jurisdiction and authority under the Crimes Act 1890 
or any other Act in relation to questions of law arising in criminal trials 
which is vested in the Judges of the Supreme Court or in the Full 
Court of*the Supreme Court as constituted under the Supreme Court 
Act 1890 shall be vested in the Full Court for the purpose of this Act 
and in any case where a person convicted appeals under this Act 
against his conviction on any ground of appeal which involves a 
question of law alone, the Full Court may, if they think lit, decide 
that the procedure under the Crimes Act 1890 as to the state
ment of a case should be followed, and require a case to be stated 
accordingly under that Act in the same manner as if a question of law 
had been reserved. 

In section four hundred and eighty-five of the Crimes Act 1890 
after the word " Judaic " wherever it occurs the words " or Chairman 
of General Sessions " shall be inserted. 

2 1 . The Acts specified in the Schedule to this Act are hereby 
repealed to the extent mentioned in the third column of that Schedule. 

SCHEDULE. 

ACTS REPEALED. 

No. of Act. Short Title. i Extent of Repeal. 

7 & 8 Wm. III. c. 3 The Treasons Act 169o! In section nine from " but nevertheless " 
i | to the end of the section. 

No. 1079 ... The Crimes Act]&$0 , Sections four hundred and eighty-four 
and four hundred and ninety. 

No. 1142 ... The Supreme Court 
Act 1890 

In section twenty-five tho words " in
cluding the practice and procedure 
with respect to Crown cases re
served," and all the words after the 
words " One thousand eight hundred 
and eighty-four." 
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