
Magistrates' Court Act 1989 
No. 51 of 1989 

TABLE OF PROVISIONS 

PART 1—PRELIMINARY 

Section 

1. Purpose 
2. Commencement 
3. Definitions 

PART 2—THE MAGISTRATES' COURT OF VICTORIA 

4. Establishment of the Magistrates'Court 
5. Where and when Court to be held 
6. Magistrate to be in attendance 
7. Appointment of magistrates 
8. Appointment of Acting Chief Magistrate 
9. Appointment of acting magistrates 

10. Salaries and allowances 
11. Suspension or removal from office 
12. Vacation of office 
13. Magistrates must carry out assigned duties 
14. Protection of magistrates 
15. Council of magistrates 
16. Civil rules of court 

PART 3—OFFICERS OF THE COURT 

17. Appointment of principal registrar, registrars and deputy registrars 
18. Register 
19. Offence to publish certain information concerning proceedings 
20. Process 
21. Powers of registrar 
22. Fees 
23. Extortion by and impersonation of court officials 

24. Protection of registrars 

PART 4—WARRANTS AND CRIMINAL PROCEEDINGS 

Division 1—Jurisdiction 
25. Extent of jurisdiction 

Division 2—Procedure 

Subdivision 1—General 

26. How criminal proceeding commenced 
27. Descriptions in charge 
28. Compelling attendance 
29. Magistrate may exercise registrar's powers 
30. Prescribed persons may issue summons 

895" 



31. Joinder of offences 
32. Defendant entitled to receive copy of charge 
33. Summons to answer to a charge 
34. Service of summons to answer to a charge 
35. Proof ofservice 
36. Service of summonses for certain offences by post 
37. Service of statements on defendant 
38. Appearance 
39. Legal representation 
40. Interpreter 
41. Non-appearance of defendant 
42. Return of property taken from a defendant 
43. Witness summonses 
44. Production before date for attendance 
45. Attendance of witnesses on adjournment 
46. Statement to be given to defendant 
47. Alibi evidence 
48. Proceedings against corporations 
49. Power to return defendant to youth training centre 
50. Power to amend where there is a defect or error 

Subdivision 2—Summary Offences 

51. Procedure for summary offences 
52. Alternative procedure for certain offences 

Subdivision 3—Indictable Offences Triable Summarily 

53. Indictable offences triable summarily 
54. Procedure for indictable offences triable summarily 
55. Option of verdict of attempt 

Subdivision 4—Committal Proceedings 

56. When and how a committal proceeding must be held 

Division 3—Warrants 

Subdivision 1—General 

57. Warrants 
58. Recall and cancellation of warrant 
59. Duplicate warrants 
60. Effect of defect or error in certain warrants 

Subdivision 2—Warrant to Arrest 

61. Issue of warrant to arrest 
62. Endorsing a warrant for bail 
63. Persons to whom warrant to arrest may be directed 
64. Authority conferred by warrant to arrest 
65. Arrest of person against whom warrant to arrest is issued 
66. Warrant to arrest following indictment or presentment 
67. Person arrested to be committed for trial or bailed 

896 



Subdivision 3—Warrant to Imprison 

68. Issue of warrant to imprison 
69. Persons to whom warrant to imprison may be directed 
70. Directions in, and authority of, warrant to imprison 
71. Reduction of imprisonment by payment of portion of fine 
72. Provisions extend to detention in youth training centre 

Subdivision 4—Warrant to Seize Property 

73. Warrant to seize property 
74. Authority conferred by warrant to seize property 

Subdiviision 5—Search Warrants 

75. Search warrants 
76. Persons to whom search warrant may be directed 
77. Endorsing a warrant for bail 
78. Authority conferred by search warrant 

Subdivision 6—Remand Warrants 

79. Remand warrants 
80. Persons to whom remand warrant may be directed 
81. Directions in, and authority of, remand warrant 
82. Remand of more than 8 clear days 

Division 4—Appeals 

Subdivision 1—Appeals to County Court 

83. Appeal to County Court 
84. Appeal by DPP against sentence for offence punishable summarily 
85. Appeal operates as re-hearing 
86. Powers of County Court on appeal 
87. Appeal against bond or conditional discharge 
88. Procedure on appeal 
89. Appellant's failure to appear 
90. Appeal to County Court authorised by other Acts 

Subdivision 2—Appeals to Full Court from County Court 

91. Right of appeal if County Court substitutes imprisonment for other penalty 

Subdivision 3—Appeal to Supreme Court on a Question of Law 

92. Appeal to Supreme Court on a question of law 

Division 5—Re-hearing 

93. Application for re-hearing 
94. Notice of intention to apply for re-hearing 
95. Automatic re-hearing in certain cases 
96. Applicant in custody 

58726/89—29 ^g^ 



Division 6—Enforcement 

Subdivision 1—Ordinary Enforcement Provisions 

97. Imprisonment in default of payment of fine 
98. Enforcement of fines against corporations 

Subdivision 2—Procedure for Enforcement of Infringement Penalties 

99. PERIN procedure 

PART 5—CIVIL PROCEEDINGS 

Division 1—Jurisdiction 

100. Extent of j urisdiction 
101. Proceedings beyond jurisdiction 

Division 2—Arbitration 

102. Arbitration for small claims 
103. Conduct of arbitration 
104. Award 
105. Costs 
106. Commercial Arbitration Act not to apply 

Division 3—Pre-hearing Conferences 

107. Pre-hearing conferences 

Division 4—Transfers, Appeals and Re-hearings 

108. Transfer of civil proceeding to superior court 
109. Appeal to Supreme Court from final order made in civil proceeding 
110. Re-hearing 

Division 5—Enforcement 

111. Enforcement of orders 
112. Certificate for Supreme Court 
113. Application of Imprisonment of Fraudulent Debtors Act 
114. Enforcement by executors and administrators 

PART 6—JUSTICES 

Division 1—Justices of the Peace 

115. Office of justice of the peace 
116. Governor in Council may revoke appointment of justices or prohibit certain justices 

from acting 
117. Authority of justices of the peace 
118. Offence to pretend to be a justice of the peace 
119. Protection of justices of the peace 

Division 2—Bail Justices 

120. Appointment of bail justices 
121. Certain office-holders to be bail justices 

898 



122. Suspension or removal from office 
123. Vacation of office 
124. Protection of bail justices 

PART 7—MISCELLANEOUS 

125. Business to be conducted in open court 
126. Power to close proceedings to the public 
127. Witness order 
128. Power to adjourn proceeding 
129. Witnesses to be examined on oath 
130. Evidential burden on defendant for exceptions, etc. 
131. Costs to be in the discretion of the Court 
132. Costs liability of legal practitioner 
133. Contempt in face of the Court 
134. Contempt of court 
135. Enforcement of orders not for the payment of money 
136. Directions 
137. Forfeitures may be sold 
138. Investment of trust money 
139. Manner of service where none is prescribed 
140. Regulations 

PART 8—REPEALS, AMENDMENTS, SAVINGS AND 
TRANSITIONALS 

141. Repeals and amendment of Magistrates (Summary Proceedings) Act 
142. Amendment of Bail Act 
143. Amendment of Crimes Act 
144. Amendment of Evidence Act 
145. Amendment of Imprisonment of Fraudulent Debtors Act 
146. Amendment of Interpretation of Legislation Act 
147. Amendment of Penalties and Sentences Act 
148. Amendment of Wrongs Act 
149. Amendment of various Acts 
150. Savings and transitionals 

SCHEDULE 1 

SALARIES AND ALLOWANCES OF MAGISTRATES 

SCHEDULE 2 

SUMMARY CRIMINAL HEARINGS 

SCHEDULE 3 

ALTERNATIVE PROCEDURE FOR CERTAIN SUMMARY OFFENCES 

SCHEDULE 4 

INDICTABLE OFFENCES WHICH MAY BE HEARD AND DETERMINED 
SUMMARILY 

899 



SCHEDULE 5 

PROVISIONS APPLICABLE TO COMMITTAL PROCEEDINGS 

SCHEDULE6 

PROCEDURE ON APPEALS TO THE COUNTY COURT 

SCHEDULE? 

PROCEDURE FOR ENFORCEMENT OF INFRINGEMENT PENALTIES 

SCHEDULES 

SAVINGS AND TRANSITIONALS 

900 



Victoria 

No. 51 of 1989 

Magistrates' Court Act 1989 

[Assented to 14 June 1989] 

The Parliament of Victoria enacts as follows: 

PART 1—PRELIMINARY 

Purpose 
1. The main purposes of this Act are— 

(a) to establish the Magistrates' Court of Victoria; and 
(b) to amend and consolidate for the purposes of the new Court 

the law relating to the jurisdiction and procedure of 
Magistrates' Courts; and 

(c) to provide for the fair and efficient operation of the 
Magistrates' Court; and 

(d) to abolish inefficient and unnecessary court process and 
procedures; and 

(e) to allow for the Magistrates' Court to be managed in a way 
that will ensure— 
(i) fairness to all parties to court proceedings; and 

(ii) the prompt resolution of court proceedings; and 
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s. 2 Magistrates' Court Act \9%9 

(iii) that optimum use is made of the Court's resources. 

Commencement 

2. This Act comes into operation on a day or days to be proclaimed. 

Definitions 

3. (1) In this Act— 
"Appropriate registrar" means the registrar at the proper venue 

of the Court. 
"Bank" means a bank within the meaning of the Banking Act 

1959 of the Commonwealth (as amended and in force for 
the time being) or a bank constituted by a law of a State or 
of the Commonwealth. 

"Chief administrator" means the chief administrator (by 
whatever name called) of the Department under the Public 
Service Act 1974. 

"Civil registry court" means a venue of the Court that is 
prescribed by the Rules to be a civil registry court. 

"Complaint" includes any process by which a civil proceeding 
in the Court is commenced. 

"Conduct money" means a sum of money or its equivalent 
sufficient to meet the reasonable expenses of a person to 
whom a witness summons is directed of complying with the 
summons in relation to the day on which the person is 
required by the summons to attend. 

"Court" means the Magistrates' Court of Victoria. 
"Court official" means— 

(a) the principal registrar of the Court; or 
{b) a registrar or deputy registrar of the Court; or 
(c) any person employed in any of the offices of the Court. 

"Defendant" means— 
{a) a person charged with an offence, whether indictable or 

summary; or 
{b) a person against whom a civil proceeding has been 

commenced in the Court. 
"Department" means the administrative unit referred to as the 

Attorney-General's Department in Column One of Schedule 
Two to the Public Service Act 1974. 

"Depositions" means the transcript of evidence given at a 
committal proceeding and any statements tendered at a 
committal proceeding in accordance with Schedule 5. 

"Driver licence" has the same meaning as in the Road Safety Act 
• 1986. 
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"Election date" means the date specified in a notice under clause 
2 (a) (ii) of Schedule 3. 

"Execution copy", in relation to a warrant, means the copy issued 
for the purposes of execution. 

"Fine" includes any penalties, forfeitures, sums of money and 
costs ordered to be paid by the person fined. 

"Hearing date", in relation to a criminal proceeding, means the 
date on which the proceeding is listed for hearing. 

"Informant" means a person who commences a criminal 
proceeding in the Court. 

"Jurisdictional limit" means— 
(a) in a civil proceeding in which damages are claimed that 

consist of or include damages in respect of personal 
injury—$5000; and 

(b) in any other civil proceeding—$25 000. 
"Magistrates' Court" means the Magistrates' Court of Victoria. 

"Mention court" means a venue of the Court that is prescribed 
to be a mention court. 

"Mention date", in relation to a criminal proceeding, means the 
first date on which the proceeding is listed before the Court. 

"Motor vehicle" has the same meaning as in the Road Safety Act 
1986. 

"Order" includes judgment and conviction. 
"Plaintiff" means a person who commences a civil proceeding 

in the Court. 
"Police gaol" has the same meaning as in the Corrections Act 

1986. 
"Prescribed" means prescribed by the regulations. 
"Principal registrar" means principal registrar of the Court. 
"Prison" has the same meaning as in the Corrections Act 1986. 
"Probationary driver licence" has the same meaning as in the 

Road Safety Act 1986. 

"Proceeding" means any matter in the Court, including a 
committal proceeding, but does not include the exercise by 
a registrar of any jurisdiction, power or authority vested in 
the registrar as registrar under Schedule 7. 

"Process" includes witness summons, charge-sheet, summons 
to answer to a charge, complaint, warrant to arrest, remand 
warrant, search warrant, warrant to seize property, warrant 
to imprison, warrant to detain in a youth training centre, 
warrant of delivery and any other process by which a 
proceeding in the Court is commenced. 
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s. 3 Magistrates' Court Act \9%9 

"Proper venue" — 
(a) in relation to a criminal proceeding, means the mention 

court that is nearest to— 

(i) the place where the offence is alleged to have been 
committed; or 

(ii) the place of residence of the defendant; and 
{b) in relation to a civil proceeding, means the civil registry 

court that is nearest to— 

(i) the place where the subject-matter of the complaint 
arose; or 

(ii) the place of residence of the defendant. 

"Registered valuer" means a registered valuer within the meaning 
of the Valuation of Land Act 1960. 

"Registrar" means registrar of the Court. 

"Return date", in relation to a criminal proceeding, means any 
date on which the proceeding is listed before the Court. 

"Sentencing order" means any order made by the Court following 
a finding of guilt and includes— 

(a) an order convicting the defendant; and 

(Jb) an order made under section 81 or 83 of the Penalties 
and Sentences Act 1985; and 

(c) an order for restitution made under section 90 of the 
Penalties and Sentences Act 1985; and 

(rf) an order for the payment of compensation made under 
section 92 or 93 of the Penalties and Sentences Act 
1985. 

"Subordinate instrument" has the same meaning as in the 
Interpretation of Legislation Act 1984. 

"The Rules" means rules of court made by the magistrates, 
whether under the powers conferred by this Act or otherwise. 

"Youth training centre" means a youth training centre appointed 
under section 92 of the Community Services Act 1970. 

(2) If under the Public Service Act 1974 the name of the Department 
is changed, the reference in the definition of "Department" in 
sub-section (1) to the "Attorney-General's Department" is from the 
date when the name is changed to be taken to be a reference to the 
Department by its new name. 

(3) If by or under this Act a person is required or permitted to serve 
a document, the person may serve the document by causing it to be 
served by another person. 
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PART 2—THE MAGISTRATES' COURT OF VICTORIA 

Establishment of the Magistrates' Court 
4. (1) There shall be a court to be known as the Magistrates'Court 

of Victoria. 
(2) The Court shall consist of the magistrates and the registrars of 

the Court. 
(3) The Court shall be constituted by a magistrate except in the 

case of any proceeding for which provision is made by any Act or the 
Rules for the Court to be constituted by a registrar. 

Where,and when Court to be held 
5. (1) The Court is to be held at such places, on such days and at 

such times as the Governor in Council, by Order published in the 
Government Gazette, directs. 

(2) The Court may sit and act at any time and place. 

Magistrate to be in attendance 
6. (1) The Chief Magistrate must make arrangements for a 

magistrate to attend on the day and at the time and place at which the 
Court is to be held. 

(2) If a magistrate does not arrive at the place at which the Court is 
to be held before the time fixed for the holding of the Court, a registrar 
may open the Court and adjourn all proceedings to another day or to 
another venue, as directed by a magistrate. 

Appointment of magistrates 
7. (1) The Governor in Council may appoint as many magistrates 

as are necessary for transacting the business of the Court. 
(2) The Governor in Council may appoint one of the magistrates 

to be Chief Magistrate and two or more to be Deputy Chief Magistrates. 
(3) A person is not eligible to be appointed as a magistrate unless 

he or she is enrolled as a barrister and solicitor of the Supreme Court 
or of the High Court of AustraUa and— 

(a) has been so enrolled for not less than 5 years; or 
(Jb) for an aggregate period of not less than 10 years has been an 

officer of the Supreme Court, the County Court or the 
Magistrates' Court or a clerk of a children's court or a 
coroner's clerk or, before the commencement of this Part, a 
clerk or deputy clerk of a Magistrates' Court. 

(4) A person who has attained the age of 65 years is not eligible to 
be appointed as a magistrate. 

(5) Every person who is appointed as a magistrate must, before 
acting as a magistrate, take an oath of office in the prescribed form and 
manner. 
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s. 8 Magistrates' Court Act 1989 

(6) A magistrate may resign from office by delivering to the 
Governor a signed letter of resignation. 

(7) A magistrate is an officer within the meaning of the State 
Superannuation Act 1988. 

Appointment of Acting Chief Magistrate 
8. (1) The Governor in Council may appoint one of the magistrates 

to be Acting Chief Magistrate during any period when the Chief 
Magistrate is absent on leave or for any reason is temporarily unable to 
perform the duties of the office of Chief Magistrate. 

(2) A magistrate who is appointed as Acting Chief Magistrate has, 
during the period of the appointment, the same powers and duties as 
the Chief Magistrate. 

Appointment of acting magistrates 
9. (1) The Governor in Council may appoint as many acting 

magistrates as are necessary for transacting the business of the Court. 

(2) A person is not eligible to be appointed as an acting magistrate 
unless he or she has previously held the office of magistrate and has not 
attained the age of 65 years. 

(3) The instrument of appointment of a person as an acting 
magistrate must specify the term for which he or she is appointed. 

(4) An acting magistrate is eligible for re-appointment as an acting 
magistrate. 

(5) The Attorney-General may from time to time, by notice in 
writing, require an acting magistrate to undertake the duties of a 
magistrate for such period or periods as are specified in the notice. 

(6) The Attorney-General does not have the power to revoke or 
amend a notice given under sub-section (5). 

(7) Every person who is appointed as an acting magistrate must, 
before undertaking the duties of a magistrate, take an oath of office in 
the prescribed form and manner. 

(8) An acting magistrate, while undertaking the duties of a 
magistrate, has the same powers, duties, protection and immunity as a 
magistrate. 

(9) An acting magistrate may resign from office by dehvering to the 
Governor a signed letter of resignation. 

(10) An acting magistrate may only be removed or suspended from 
office in the same way as a magistrate may be removed or suspended 
from office. 

(11) A person ceases to hold office as an acting magistrate if he or 
she— 

(a) attains the age of65 years; or 
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{b) is, in accordance with sub-section (10), removed from office 
by the Governor in Council; or 

(c) practises as counsel or a solicitor during any period in which 
he or she is required to undertake the duties of a magistrate. 

(12) An acting magistrate is not, because of holding that office, an 
officer within the meaning of the State Superannuation Act 1988. 

Salaries and allowances 
10. (1) Part 1 of Schedule 1 sets out the salaries and allowances 

payable to magistrates. 
(2) Part 2 of Schedule 1 sets out the remuneration and allowiances 

payable to acting magistrates. 

Suspension or removal from office 
11. (1) The Governor in Council may suspend a magistrate from 

office and cause notice of the suspension to be served on him or her. 

(2) A magistrate must not be suspended from office unless the 
Supreme Court, on the application of the Attorney-General without 
notice to any person, has determined that— 

(a) there are reasonable grounds to suspect that the magistrate 
is guilty of an indictable offence or of an offence which, if 
committed in Victoria, would be an indictable offence; or-

{b) the magistrate is mentally or physically incapable of carrying 
out satisfactorily the duties of his or her office; or 

(c) the magistrate is incompetent or guilty of neglect of duty; 
or 

{d) the magistrate is guilty of unlawful or improper conduct in 
the performance of the duties of his or her office. 

(3) If a magistrate is suspended from office the Attorney-General 
must, as soon as is practicable, apply to the Supreme Court for a 
determination as to whether proper cause exists for removing the 
magistrate from office. 

(4) If the Supreme Court determines, on an application under 
sub-section (3), that the ground or grounds on which the magistrate 
was suspended from office have been established, the Governor in 
Council may remove the magistrate from office. 

(5) Unless the Supreme Court otherwise determines, a magistrate 
is entitled to remuneration in respect of a period of suspension from 
office. 

Vacation of office 
12. Aperson ceases to hold office as a magistrate if he or she— 

(a) attains the age of 65 years; or 
{b) is, in accordance with section 11, removed from office by 

the Governor in Council. 

907 



s. 13 Magistrates' Court ̂ cM 989 

Magistrates must carry out assigned duties 

13. A magistrate must carry out the duties that are from time to 
time assigned to him or her by the Chief Magistrate. 

Protection of magistrates 
14. A magistrate has, in the performance of his or her duties as a 

magistrate, the same protection and immunity as a Judge of the Supreme 
Court has in the performance of his or her duties as a Judge. 

Council of magistrates 
15. (1) A Council of the magistrates (not including any acting 

magistrate) must meet at least once in each year on a day or days fixed 
by the Chief Magistrate to— 

{a) consider the operation of this Act and the Rules; and 
(b) consider the working of the offices of the Court and the 

arrangements relating to the duties of court officials; and 
(c) inquire into and examine any defects which appear to exist 

in the system of procedure or the administration of the law 
in the Court. 

(2) The Chief Magistrate must cause adequate notice of a meeting 
to be given to all the magistrates. 

(3) The magistrates must report annually to the Governor on the 
operation of the Court. 

Civil rules of court 
16. (1) The magistrates (not including any acting magistrate) may 

make rules of court for or with respect to the following: 
(a) Any matter dealt with in the Rules referred to in sub-section 

(5); 
ijb) The prescription of the civil proceedings or class of civil 

proceedings which may be dealt with by the Court 
constituted by a registrar; 

(c) The prescription of any venue of the court as a civil registry 
court; 

{d) Appeals in civil proceedings by way of re-hearing or 
otherwise to the Court constituted by a magistrate from the 
Court constituted by a registrar; 

(e) The payment of money into and out of court in civil 
proceedings and the investment of that money; 

(/) Any matter relating to the practice and procedure of the 
Court in civil proceedings; 

(g) Any matter relating to the enforcement of orders made by 
the Court in civil proceedings. 
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(2) The power of the magistrates to make rules of court (whether 
that power is conferred by this or any other Act)— 

(a) may be exercised by a majority of the magistrates; and 
(b) is subject to the rules being disallowed in whole or in part 

by resolution of either House of Parliament in accordance 
with the requirements of section 6 (2) of the Subordinate 
Legislation Act 1962. 

(3) Disallowance under sub-section (2) (b) is deemed to be 
dis^lowance by Parliament for the purposes of the Subordinate 
Legislation Act 1962. 

(4) Rules made under this Act may be made so as to apply to the 
Court generally or to the Court sitting at any specified venue or venues. 

(5) The proposed Magistrates' Court Civil Procedure Rules 1989 
approved by a majority of the magistrates on 17 March 1989— 

(a) are for all purposes (including the purposes of the 
Subordinate Legislation Act 1962) to be treated; and 

{b) have effect; and 
(c) may be revoked or amended— 

as if they had been made under this Act on the day on which this Act 
received the Royal Assent. 

PART 3—OFFICERS OF THE COURT 

Appointment of principal registrar, registrars and deputy registrars 
17. (1) For the purposes of this Act and to assist in the 

administration of the Court there are, subject to the Public Service Act 
1974, to be appointed— 

(a) a principal registrar; and 
(b) as many registrars and deputy registrars as are necessary. 

(2) The principal registrar, registrars and deputy registrars have the 
duties, powers and functions provided by this Act, the regulations and 
the Rules. 

(3) The principal registrar may, by instrument, delegate to any 
registrar or class of registrars any fUnction or power of the princip^ 
registrar under this Act, the regulations or the Rules, except this power 
of delegation. 

(4) A deputy registrar may, subject to this Act, the regulations and 
the Rules and to any directions of a registrar, exercise any of the powers 
or perform any of the functions of a registrar. 

Register 
18. (1) The principal registrar must cause a register to be kept of 

all the orders of the Court and of such other matters as are directed by 
this Act or the Rules to be entered in the register. 
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19 Magistrates' Court ^cM 989 

(2) An order made by the Court must be authenticated by the 
person who constituted the Court. 

(3) Any person may, subject to any order made under section 126 
and on payment of the prescribed fee, inspect that part of the register 
that contains the final orders of the Court. 

(4) A party to a proceeding may inspect without charge that part of 
the register that relates to that proceeding. 

(5) A document purporting to be an extract firom the register and 
purporting to be signed by a registrar who certifies that in his or her 
opinion the extract is a true extract firom the register is admissible in 
evidence in any proceedings and, in the absence of evidence to the 
contrary, is proof of the matters appearing in the extract. 

Offence to publish certain information concerning proceedings 
19. A person must not, in the course of a business of publishing 

information concerning debtors, publish or cause to be published any 
information concerning the commencement of a proceeding for debt 
so as to identify the defendant before a final order is made in the 
proceeding. 

Penalty: 100 penalty units. 

Process 
20. (1) Process may only be issued out of the Court by a registrar, 

except where otherwise provided by or under this or any other Act. 
(2) The principal registrar must, subject to the regulations, keep 

the original' of all process issued out of the Court and must issue or 
cause to be issued as many copies as are necessary. 

(3) Process issued by a registrar may be recalled and cancelled by— 
(a) that registrar; or 
{b) if that registrar is dead or has ceased to hold office or cannot 

be located, a magistrate. 

Powers of registrar 
21. (1) A registrar has the following powers in addition to those 

conferred on him or her by this or any other Act or the Rules: 
(a) Power to issue any process out of the Court; 
{b) Power to administer an oath; 
(c) Power to extend the bail of a person appearing on a return 

date in relation to a criminal proceeding in respect of which 
the person has been granted bail; 

{d) Power to endorse a warrant to arrest in accordance with 
section 62; 

{e) Power to sign any licence or certificate which the Court is 
authorised to issue; 
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( / ) Power to hear and determine any application, and exercise 
any power or authority of the Court, under section 58, 59 
or 60 of the Supreme Court Act 1986. 

(2) Sub-section (1) (c) does not empower a registrar to vary the 
amount or conditions of bail. 

Fees 
22. A registrar must demand and receive the prescribed fees. 

Extortion by and impersonation of court ofiBcials 
23. The following persons are guilty of an offence and liable to a 

fine of not more than 20 penalty units or to imprisonment for a term 
of not more than 2 years or to both: 

(a) A court official who extorts, demands, takes or accepts firom 
any person any unauthorised fee or reward; 

(6) A court official who pretends to be the holder of an office or 
position in or in relation to the Court which he or she does 
not hold; 

(c) Any person who is not a court official and who pretends to 
be a court official. 

Protection of registrars 
24. The principal registrar, a registrar and a deputy registrar have, 

in the performance of their duties as such, the same protection and 
immunity as a magistrate has in the performance of his or her duties as 
a magistrate. 

PART 4—WARRANTS AND CRIMINAL PROCEEDINGS 

Division 1—Jurisdiction 

Extent of jurisdiction 
25. (1) The Court has jurisdiction— 

(a) to hear and determine all summary offences; and 
(b) to hear and determine all indictable offences which may be 

heard and determined summarily; and 
(c) to conduct committal proceedings into indictable offences 

and either— 
(i) direct the defendant to be tried and order that the 

defendant be remanded in custody until trial or grant 
bail; or 

(ii) discharge the defendant; and 
(d) to make orders to enforce the payment of all fines which 

are, by any Act, directed to be recovered in the Court or for 
the recovery of which no provision is made. 
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(2) The jurisdiction given by sub-section (1) is additional to any 
other jurisdiction given to the Court with respect to a criminal 
proceeding by or under any Act other than this Act. 

Division 2—Procedure 

Subdivision 1—General 

How criminal proceeding commenced 
26. (1) A criminal proceeding must be commenced by fiUng a charge 

with the appropriate registrar. 

(2) A charge must be on a charge-sheet signed by the informant. 
(3) A charge need not be on oath, except where otherwise provided 

by this or any other Act. 
(4) A proceeding for a summary offence must be commenced not 

later than 12 months after the date on which the offence is alleged to 
have been committed, except where otherwise provided by or under 
any other Act. 

Descriptions in charge 
27. (1) A charge must describe the offence which the defendant is 

alleged to have committed and a description of an offence in the words 
of the Act or subordinate instrument creating it, or in similar words, is 
sufficient. 

(2) A charge must identify the provision of the Act or subordinate 
instrument (if any) that creates the offence which the defendant is 
alleged to have committed. 

(3) The description of property in a charge must be in ordinary 
language and such as to indicate with reasonable clarity the property 
referred to. 

(4) If property is described as specified in sub-section (3), it is not 
necessary (except where required for the purpose of describing an offence 
depending on any special ownership of property or special value of 
property) to name the person to whom the property belongs or the 
value of the property. 

(5) If property is vested in more than one person and the owners of 
the property are referred to in a charge, it is sufficient to describe the 
property as owned by one of those persons by name with others and if 
the persons owning the property are a body of persons with a collective 
name, it is sufficient to use the collective name without naming any 
individual. 

(6) The description or designation in a charge of— 
(a) the defendant; or 
(b) any other person to whom reference is made in the charge— 

must be reasonably sufficient to identify the person. 
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(7) If the name of the person is not known or for any other reason 
it is impracticable to comply with sub-section (6), a description or 
designation must be given that is reasonably practicable in the 
circumstances or the person may be described as "a person unknown". 

(8) If it is necessary to refer to any document in a charge, it is 
sufficient to describe that document by any means by which it may be 
reasonably identified. 

Compelling attendance 
28. (1) On the filing of a charge under section 26 an appUcation 

may be made to the appropriate registrar for the issue of— 
(a) a summons to answer to the charge; or 
(b) a warrant to arrest— 

in order to compel the attendance of the defendant. 
(2) An application under sub-section (1) (b) must be made by the 

informant but an application under sub-section (1) (a) may be made by 
the informant or a person on behalf of the informant. 

(3) An application under sub-section (1) may be made to the 
appropriate registrar by the applicant in person or by post. 

(4) On an application under sub-section (1), the registrar must, if 
satisfied that the charge discloses an offence known to law, issue— 

(a) a summons to answer to the charge; or 
{b) subject to sub-section (5), a warrant to arrest. 

(5) A registrar must not issue in the first instance a warrant to arrest 
unless satisfied by evidence on oath or by affidavit that— 

(a) it is probable that the defendant will not answer a summons; 
or 

(b) the defendant has absconded, is likely to abscond or is 
avoiding service of a summons that has been issued; or 

(c) a warrant is required or authorised by any other Act or for 
other good cause. 

Magistrate may exercise registrar's powers 
29. A magistrate may exercise any of the powers of a registrar for 

the purpose of issuing criminal process. 

Prescribed persons may issue summons 
30. (1) Without limiting the power of a registrar in any way, in the 

case of a charge for a prescribed summary offence if the informant is a 
prescribed person he or she may, at the time of signing the 
charge-sheet, issue a summons to answer to the charge. 

(2) If a prescribed person issues a summons under sub-section 
( D -
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{a) he or she must file the charge and original summons with 
the appropriate registrar within 7 days after signing the 
charge-sheet; and 

{b) the proceeding for the offence is commenced at the time the 
charge-sheet is signed, despite anything to the contrary in 
section 26 (1). 

(3) If sub-section (2) (a) is not compUed with, the proceeding is a 
nullity but the Court may award costs against the informant. 

Joinder of offences 
31. (1) A charge-sheet may contain charges for more than one 

offence if those offences— 
(a) are founded on the same facts; or 
{b) form part of a series of offences of the same or a similar 

character— 
and those charges must be heard together unless an order is made under 
sub-section (3). 

(2) If more than one charge is contained in a charge-sheet under 
sub-section (1), the particulars of each offence must be set out in a 
separate numbered paragraph. 

(3) Any charge contained in a charge-sheet under sub-section (1) 
may, on the application of the prosecutor or defendant, be heard 
separately if the Court thinks fit. 

(4) Any number of charges contained in separate chaî ge-sheets may, 
on the application of the prosecutor or defendant, be heard together if 
the Court thinks fit. 

Defendant entitled to receive copy of charge 
32. (1) A defendant is entitled to receive without cost a copy of the 

charge-sheet from the informant or the appropriate registrar. 

(2) A defendant is entitled to receive from the informant reasonable 
particulars of the charge. 

Summons to answer to a charge 
33. (1) A summons to answer to a charge must direct the defendant 

to attend at the proper venue on a certain date and at a certain time to 
answer the charge. 

(2) On the application of the informant at any time before the 
service of a summons to answer to a charge, the mention date specified 
in the summons may be extended without cause— 

(a) before the mention date; or 
{b) within one month after the mention date— 

by the appropriate registrar on one occasion and thereafter may be 
extended— 
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(c) before the current mention date; or 

(d) within one month after the current mention date— 

by the appropriate registrar if he or she is satished by evidence on oath 
or by affidavit that reasonable efforts have been made to serve the 
summons. 

Service of summons to answer to a charge 

34, (1) Every summons to answer to a charge, except where 
otherwise expressly enacted— 

(a) must be served at least 14 days before the mention date; 
and 

{b) must be served on the defendant by— 
(i) delivering a true copy of the summons to the defendant 

personally; or 
(ii) leaving a true copy of the summons for the defendant 

at the defendant's last or most usual place of residence 
or of business with a person who apparently resides or 
works there and who apparently is not less than 16 
years of age. 

. (2) If it appears to the Court, by evidence on oath or by affidavit, 
that service cannot be promptly effected, the Court may make an order 
for substituted service. 

(3) If a defendant is a company or a recognized company or a 
recognized foreign company within the meaning of the Companies 
(Victoria) Code, a summons to answer to a charge may be served on 
that defendant in accordance with section 528, 529 or 530 of that Code. 

Proof of service 

35. (1) Service ofa summons to answer to a charge may be proved 
b y -

(fl) evidence on oath; or 

(b) affidavit; or 

(c) declaration. 

(2) Evidence of service must identify the summons served and 
state the time and manner in which service was effected. 

(3) A document purporting to be an affidavit or declaration under 
sub-section (1) (b) or (1) (c) is admissible in evidence and, in the 
absence of evidence to the contrary, is proof of the statements in it. 

(4) The informant must file any affidavit or declaration of service 
with the appropriate registrar at least 7 days before the mention date. 
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Service of summonses for certain offences by post. 

36. (1) A summons to answer to a charge for a prescribed offence 
may be served by posting, at least 14 days before the mention date, a 
true copy of the summons addressed to the defendant at the last known 
place of residence or business of the defendant. 

(2) The regulations may prescribe how the last known place of 
residence or business of a defendant is to be ascertained in specified 
circumstances. 

(3) If a summons is served by post in accordance with this section, 
evidence of service must state the manner of ascertainment of the 
address to which the summons was posted and the time and place of 
posting. 

(4) If a summons is served by post in accordance with this section, 
the Court must not impose a sentence of imprisonment on the defendant 
unless it is first satisfied that the summons did in fact come to the 
notice of the defendant before the hearing. 

(5) A failure by the Court to comply with sub-section (4) does not 
invalidate any sentence of imprisonment imposed by the Court. 

(6) For the purposes of sub-section (4) the Court may direct— 
(a) that the defendant be personally served with a copy of the 

charge-sheet; or 
{b) that a warrant to arrest the defendant be issued. 

Service of statements on defendant 
37. (1) The informant may serve on the defendant in the case of a 

charge for a summary offence a brief of evidence which must contain— 
(a) a notice in the prescribed form explaining this section and 

clause 5 of Schedule 2; and 
{b) a list of the persons who have made statements which the 

informant intends to tender at the hearing of the charge if 
the defendant does not appear; and 

(c) copies of the statements referred to in paragraph {b); and 
{d) a copy of the charge-sheet relating to the offence; and 
{e) a copy of any document which the informant intends to 

produce as evidence; and 
( / ) a list of any things proposed to be tendered as exhibits; and 
ig) a photograph of any proposed exhibit that cannot be 

described in detail in the Ust. 

(2) Subject to sub-section (8), a statement which the informant 
intends to tender at the hearing of the charge if the defendant does not 
appear must be— 

(a) in the form ofan affidavit; or 
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(b) signed by the person making the statement and must contain 
an acknowledgement signed in the presence of— 
(i) a member of the police force of Victoria or of any other 

State or of the Northern Territory of Australia; or 
(ii) a member of the Australian Federal Police— 
that the statement is true and correct and is made in the 
belief that a person making a false statement in the 
circumstances is.Uable to the penalties of perjury. 

(3) If a person under the age of 18 years makes a statement which 
the informant intends to tender as mentioned in sub-section (2), the 
statement must include the person's age. 

(4) If a person who cannot read makes a statement which the 
informant intends to tender as mentioned in sub-section (2)— 

(a) the statement must be read to the person before he or she 
signs it; and 

{b) the acknowledgement must state that the statement was 
read to the person before he or she signed it. 

(5) A person who acknowledges a statement which the informant 
intends to tender as mentioned in sub-section (2) and which the person 
knows at the time to be false is liable to the penalties of perjury. 

(6) The brief of evidence referred to in sub-section (1) must be 
served in accordance with section 34 or 36 (1) (as the case requires) as 
though it were a summons to answer to a charge. 

(7) Service of a brief of evidence may be proved in any manner in 
which service of a summons to answer to a charge may be proved 
under section 35. 

(8) It is not necessary that the copy of the statement referred to in 
sub-section (1) {b) contained in the brief of evidence served on the 
defendant comply with sub-section (2) if— 

(a) the informant files with the appropriate registrar at least 7 
days before the mention date a copy of a statement 
complying with sub-section (2); and 

{b) the statement contains an acknowledgement signed by the 
person making the statement in the presence of a person 
referred to in sub-section (2) {b) (i) or (ii) that the content of 
the statement is identical to that of the copy statement 
served on the defendant. 

Appearance 

38. A party to a criminal proceeding may appear— 
(a) personally; or 
(Jb) by counsel or a solicitor or other person empowered by law 

to appear for the party; or 
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(c) in the case of an informant who is a member of the police 
force, by a police prosecutor. 

Legal representation 

39. If— 

{a) a defendant is charged with an offence punishable by 
imprisonment; and 

ib) the defendant is unrepresented on his or her first appearance 
before the Court in respect of the charge— 

the Court must— 

(c) ask the defendant whether he or she has sought legal advice; 
and 

{d) if satisfied that the defendant has not had a reasonable 
opportunity to obtain legal advice, grant an adjournment if 
so requested by the defendant. 

Interpreter 

40. If— 

(a) a defendant is charged with an offence punishable by 
imprisonment; and 

(Jb) the Court is satisfied that the defendant does not have a 
knowledge of the EngUsh language that is sufficient to enable 
the defendant to understand, or participate in, the 
proceedings— 

the Court must not hear and determine the proceeding without a 
competent interpreter interpreting it. 

Non-appearance of defendant 

41. (1) If a defendant does not attend in answer to a summons to 
answer to a charge for an indictable offence which has been served in 
accordance with this Act, the Court may issue a warrant to arrest the 
defendant. 

(2) If a defendant does not appear in answer to a summons to 
answer to a charge for a summary offence, the Court may— 

(a) issue a warrant to arrest the defendant; or 

ib) proceed to hear and determine the charge in the defendant's 
absence in accordance with Schedule 2. 

(3) If a defendant— 

(a) has been charged with a summary offence; and 
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(b) fails to attend in answer to bail— 
the Court may proceed to hear and determine the charge in the 
defendant's absence in accordance with Schedule 2 without prejudice 
to any right of action arising out of the breach of the bail undertaking. 

Return of property taken from a defendant 
42. If— 

(a) property has been taken from a defendant; and 
(b) in the opinion of the Court the property or part of it can be 

returned consistently with the interests of justice and with 
the safe custody of the defendant— 

the Court must direct that the property or part of it be returned to the 
defendant or to such other person as the defendant directs. 

Witness summonses 
43. (1) The Court or a registrar may issue the following witness 

summonses: 
(a) Summons to give evidence; 
(b) Summons to produce documents or things; 
(c) Summons to give evidence and produce documents or 

things. 

(2) Any party to a criminal proceeding in the Court may apply for 
the issue of a witness summons. 

(3) A witness summons may be directed to any person who appears 
to the Court or registrar issuing the summons to be likely— 

(a) to be able to give material evidence for any party to the 
proceeding; or 

(b) to have in the person's possession or control any documents 
or things which may be relevant on the hearing of the 
proceeding; or 

(c) both to be able to give material evidence and to have in the 
person's possession or control any relevant documents or 
things. 

(4) A witness summons must require the person to. whom it is 
directed to attend at a specified venue of the Court on a certain date 
and at a certain time— 

(a) to give evidence in the proceeding; or 
(b) to produce for examination at the hearing any documents 

or things described in the summons that are in the person's 
possession or control; or 

(c) both to give evidence and produce for examination any 
documents or things described in the summons that are in 
the person's possession or control. 
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(5) A witness summons must be served in accordance with section 
34 as though it were a summons to answer to a charge, except that it 
must be served a reasonable time before the return date. 

(6) A person to whom a witness summons is directed is, subject to 
sub-section (7), excused from complying with the summons unless 
conduct money is given or tendered to the person at the time of service 
of the summons or a reasonable time before the return date. 

(7) It is not necessary to give or tender conduct money to a person 
to whom a witness summons is directed if the person will not reasonably 
incur any expenses in complying with the summons. 

(8) The Court may direct that a witness who has attended before 
the Court in answer to a witness summons is entitled to receive from 
the party who applied for the issue of the witness summons further 
conduct money for each day of attendance. 

(9) Nothing in this section — 
(a) affects Division 3A of Part III. of the Evidence Act 1958 

relating to books of account; or 
{b) derogates from the power of the Court to certify that a 

witness be paid his or her expenses of attending before the 
Court. 

Production before date for attendance 
44. (1) Unless the Court or the registrar issuing the summons 

otherwise directs, a summons to produce documents or things or a 
summons to give evidence and produce documents or things permits 
the person to whom the summons is directed, instead of producing the 
document or thing at the hearing, to produce it, together with a copy of 
the summons, to the appropriate registrar not later than 2 days before 
the first day on which production is required. 

(2) If a document or thing is produced to the appropriate registrar 
under sub-section (1), he or she must— 

(a) if requested to do so, give a receipt to the person producing 
the document or thing; and 

(b) produce the document or thing as the Court directs. 
(3) The production of a document or thing to the appropriate 

registrar under sub-section (1) in answer to a summons to give evidence 
and produce documents or things does not remove the requirement on 
the person to whom the summons is directed to attend for the purpose 
of giving evidence. 

Attendance of witnesses on adjournment 
45. A person whose attendance before the Court in a criminal 

proceeding has been required by witness summons must— 
(a) subject to section 43 (6), attend at the time and place 

specified in the summons; and 
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(A) if the proceeding is adjourned, attend at the time and place 
to which the proceeding has been adjourned, without the 
issue of a further summons— 

until excused by the Court. 

Statement to be given to defendant 
46. The Court must, if the defendant in a criminal proceeding is 

not represented by counsel or a solicitor, cause to be given to the 
defendant immediately after the close of the evidence for the 
prosecution, a statement in writing of the options referred to in section 
398 of the Crimes Act 1958. 

Alibi evidence 
47. (1) A defendant who is represented by counsel or a solicitor 

must not without leave of the Court— 
(a) give evidence personally; or 
{b) adduce evidence from a witness— 

in support of an alibi unless the defendant has given notice of alibi. 
(2) A notice under sub-section (1) is given by serving on the 

informant or the person conducting the prosecution on the informant's 
behalf before the start of the examination of the first witness for the 
prosecution notice of the alibi with particulars— 

(a) as to time and place; and 
(b) of the name and last known address of any witness to the 

alibi. 

(3) I f -
(a) a defendant gives notice of alibi under sub-section (1); and 
(b) the informant requests an adjournment— 

the Court must grant an adjournment for a period that appears to the 
Court to be necessary to enable investigation of the alibi unless it 
appears that to do so would prejudice the proper presentation of the 
defence. 

(4) If a person has been named or referred to as a proposed witness 
in any notice of alibi given under sub-section (1)— 

(a) a person acting for the prosecution; or 
(6) a member of the police force— 

must not communicate with that person directly or indirectly with 
respect to the charge or any related matter before the conclusion of the 
proceeding unless the defendant's counsel or soUcitor or, if the defendant 
is unrepresented, the defendant— 

(c) consents; and 
{d) is present during the communication. 

Penalty applying to this sub-section: 10 penalty units. 
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Proceedings against corporations 

48. (1) In this section "representative", in relation to a corporation, 
means a person duly appointed by the corporation to represent it for 
the purpose of doing any act or thing which this section authorises a 
representative to do. 

(2) For the purposes of this section— 

(a) a representative need not be appointed under the seal of the 
corporation; and 

{b) a statement in writing purporting to be signed by a managing 
director of a corporation or by any person (by whatever 
name called) having, or being one of the persons having, 
the management of the affairs of the corporation, to the 
effect that the person named in the statement has been 
appointed as the representative of the corporation for the 
purposes of this section is admissible in evidence and, in 
the absence of evidence to the contrary, is proof that the 
person has been so appointed. 

(3) The provisions of this Act relating to proceedings for offences 
apply to proceedings against corporations subject to the following: 

(a) If a corporation is charged with an indictable offence, a 
representative— 
(i) may consent to the charge being heard and determined 

summarily; and 
(ii) if expressly authorised to do so, may plead guilty on 

behalf of the corporation; 

{b) I f -
(i) a representative appears in a proceeding against a 

corporation for an offence; and 
(ii) a provision of this Act requires something to be done 

in the presence of the defendant, or to be said to the 
defendant— 

it is sufficient if that thing is done in the presence of the 
representative or said to the representative; 

(c) If a corporation and a natural person are charged jointly 
with an indictable offence which may be dealt with 
summarily, the Court must not try either of the defendants 
summarily unless both of them consent to a summary 
hearing; 

{d) If a corporation is ordered to be convicted of an offence 
punishable only by imprisonment, the corporation may be 
ordered to pay a fine. 
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Power to return defendant to youth training centre 
49. (1) Despite anything in the fiaj/^cM 977, if— 

(a) the defendant in a criminal proceeding is undergoing a 
sentence of detention in a youth training centre; and 

{b) the Court adjourns the proceeding or commits the defendant 
to stand trial— 

the Court may, instead of remanding the defendant in custody— 
(c) direct that the defendant be returned to the custody of the 

Director-General of Community Services until the end of 
the sentence of detention or the resumption of the hearing 
or the commencement of the trial (whichever is the sooner); 
and 

{d) either— 
(i) grant the defendant bail on a special condition that bail 

is not to be entered until the end of the sentence of 
detention; or 

(ii) refuse bail and direct that the defendant be brought 
before the Court at a later date for it to consider the 
granting of bail. 

(2) For the purposes of this section "the end of the sentence of 
detention" means the time when the defendant is released from custody, 
whether on parole or otherwise. 

Power to amend where there is a defect or error 
50. (1) On the hearing of a proceeding the Court must not allow 

an objection to a charge, summons or warrant on account of any defect 
or error in it in substance or in form or for any variance between it and 
the evidence presented in the proceeding but the Court may amend the 
charge, summons or warrant to correct the defect or error. 

(2) An order must not be set aside or quashed only because of a 
defect or error in form but the Court may amend the order to correct 
the defect or error. 

Subdivision 2—Summary Offences 

Procedure for summary offences 

51. The hearing and determination of summary offences must, 
subject to sections 52 and 99, be conducted in accordance with' 
Schedule 2. 

Alternative procedure for certain offences 

52. Until the first anniversary of the day on which this Act received 
the Royal Assent the alternative procedure set out in Schedule 3 may 
be used in cases of prescribed summary offences. 
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Subdivision 3—Indictable Offences Triable Summarily 

Indictable offences triable summarily 
53. (1) Ifadefendant is charged before the Court with any offence 

referred to in Schedule 4, the Court may hear and determine the charge 
summarily if— 

(a) the Court is of the opinion that the charge is appropriate to 
be determined summarily; and 

(b) the defendant consents to a summary hearing. 
(2) Sub-section (1) applies even though the proceeding may have 

been commenced more than 12 months after the date on which the 
offence is alleged to have been committed. 

Procedure for indictable offences triable summarily 
54. (1) The informant or the defendant may apply for a summary 

hearing under section 53 (1). 
(2) Without any application under sub-section (1), the Court may 

offer a summary hearing under section 53 (1). 
(3) An application for, or an offer of, a summary hearing may be 

made— 
(a) before the hearing of any evidence; or 
(b) during or immediately after the hearing of evidence for the 

prosecution. 
(4) If an application for a summary hearing is made before the 

hearing of any evidence, the Court may seek from the prosecutor or, if 
the informant is appearing in person, the informant and he or she must 
give— 

(a) an outline of the evidence which will be presented for the 
prosecution; and 

(b) any other information which the Court considers relevant— 
for the purpose of enabling the Court to determine whether to grant a 
summary hearing. 

(5) Any statement made by the prosecutor or informant under 
sub-section (4) is not admissible in evidence in any subsequent 
proceeding in respect of the charge. 

(6) If the Court grants a summary hearing, the hearing and 
determination of the charge must be conducted in accordance with 
Schedule 2. 

(7) Subject to sub-section (8), if— 
(a) a committal proceeding commences; and 
(b) the Court subsequently grants a summary hearing— 

the Court may, with the consent of the defendant, admit as evidence in 
the summary hearing— 
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(c) the oral evidence of any witness; and 
{d) the statement of any witness; and 
(e) any document or exhibit— 

given or tendered during the committal proceeding. 

(8) If evidence is admitted under sub-section (7)— 
(a) the Court must, at the request of the informant or defendant, 

call or recall (as the case requires) any witness for 
examination or cross-examination; and 

(Jb) the proceeding must otherwise be conducted in the same 
manner as a proceeding for a summary offence. 

(9) If evidence of alibi is to be adduced in a summary hearing under 
section 53 (1), section 47 applies in the same way as if the reference in 
section 47 (2) to "before the start of the examination of the first witness 
for the prosecution" were a reference to "immediately following the 
grant of a summary hearing". 

(10) An order— 
(a) dismissing a charge for an indictable offence heard and 

determined summarily; or 
{b) convicting a person of an indictable offence heard and 

determined summarily— 
has the same effect as an acquittal or conviction on indictment or 
presentment for the offence. 

(11) The Court on hearing and determining an indictable offence 
summarily may make any order for or in relationi to— 

(a) the restitution of property; or 
{b) compensation— 

which might have been made by a court before which the defendant 
could have been tried on indictment or presentment. 

Option of verdict of attempt 
55. In a summary hearing under section 53 (1), if the Court finds 

the defendant not guilty of the offence charged, the Court may find the 
defendant guilty of having attempted to commit the offence charged. 

Subdivision 4—Committal Proceedings 

When and how a committal proceeding must be held 
56. (1) A committal proceeding must be held in all cases in which 

the defendant is charged with an indictable offence, except cases where— 
(a) pursuant to common law or section 353 of the Crimes Act 

1958, the presentment is preferred by the Director of Public 
Prosecutions or a Prosecutor for the Queen without a 
committal proceeding having been conducted; or 
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{b) the defendant elects to stand trial without a committal 
proceeding having been conducted; or 

(c) the charge is heard summarily. 

(2) A committal proceeding must be conducted in accordance with 
Schedule 5. 

(3) An election under sub-section (1) (6) may be made at any time 
after the service on the defendant of the hand-up brief referred to in 
clause 1(1) of Schedule 5. 

(4) An election is made by— 

(a) filing with the registrar of the Magistrates' Court at the 
venue of the Court at which the committal proceeding is to 
be held a notice in the prescribed form signed by the 
defendant; and 

(b) serving a copy ofthe notice on the informant. 

(5) If the defendant is in a prison, a police gaol or a youth training 
centre, he or she may give the signed notice to the officer in charge of 
the prison, police gaol or youth training centre and that officer must 
cause it to be filed in accordance with sub-section (4) and a copy of it 
to be served on the informant. 

(6) As soon as practicable after a notice is filed with the registrar 
under this section, the Magistrates' Court must— 

{a) if the defendant is in custody, direct that he or she be brought 
before the Court; or 

ib) if the defendant is not in custody, direct that a summons to 
appear or warrant to arrest be issued. 

(7) On the appearance of the defendant before the Court, it must, 
if in its opinion the defendant understands the nature and consequence 
ofthe election, commit the defendant for trial at the next sittings ofthe 
Supreme Court or County Court and must— 

{a) remand the defendant in custody until trial; or 

{b) grant bail until trial. 

(8) If a defendant is committed for trial under sub-section (7), 
Schedule 5 applies as if the defendant had been committed for trial at 
the conclusion of a committal proceeding conducted in accordance 
with that Schedule with respect to which no notice under clause 3 (2) 
of that Schedule had been given. 

(9) Nothing in this Act alters the nature of a committal proceeding 
from that existing immediately before the commencement of this 
section. 
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Division 3—Warrants 

Subdivision 1—General 

Warrants 
57. (1) The following warrants may be issued: 

(a) Warrant to arrest; 
{b) Remand warrant; 
(c) Search warrant; 
{d) Warrant to seize property; 
(e) Warrant to imprison; 

( / ) Warrant to detain in a youth training centre. 

(2) The person issuing a warrant must cause the prescribed 
particulars of the warrant to be entered in the register. 

(3) A warrant must name or otherwise describe the person or 
property against whom or which it is issued. 

(4) All warrants, other than a search warrant, may be issued by a 
registrar or a magistrate. 

(5) A search warrant may only be issued by a magistrate. 

(6) Remand warrants may be issued by a bail justice. 
(7) A judge of the Supreme Court or judge of the County Court 

may exercise any power conferred on a magistrate by or under this Act 
with respect to the issue, recall or cancellation of a warrant or duplicate 
copy of a warrant. 

(8) A warrant must be executed by the use of a copy of the warrant, 
known as the execution copy, or by the use of a copy of the execution 
copy, including a copy transmitted by facsimile machine. 

(9) The execution copy of a warrant must be in writing and must 
be signed or otherwise authenticated by the person issuing it. 

(10) An execution copy of a warrant must be returned, when 
executed, to the Court. 

Recall and cancellation of warrant 
58. (1) A warrant issued by a registrar, magistrate or bail justice 

may be recalled and cancelled by— 
(a) that registrar, magistrate or bail justice; or 
{b) if issued by a registrar, the registrar for the time being at the 

venue of the Court at which it was issued; or 
(c) a magistrate. 

(2) A warrant to imprison or detain in a youth training centre for 
non-payment of a fine (whether issued before or after the 
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commencement of this section) is null and void if it has not been 
executed within the period of 5 years after it was issued. 

(3) Nothing in sub-section (2) prevents the issue, with the leave of 
the Court, of a fresh warrant for the same purpose as that for which a 
warrant that has become null and void under sub-section (2) was issued. 

Duplicate warrants 
59. (1) If the execution copy of a warrant issued by a registrar, 

magistrate or bail justice is lost or destroyed before it is executed, a 
registrar or magistrate may issue a duplicate execution copy if satisfied 
by evidence on oath or by affidavit of the loss or destruction of the 
execution copy of the warrant. 

(2) A duplicate execution copy must bear on its face the word 
"Duplicate" and may be executed in all respects as if it were the 
execution copy of the warrant. 

(3) When a duplicate execution copy of a warrant is issued, the 
execution copy of the warrant becomes null and void and must, if 
located, be returned to the principal registrar. 

(4) If a person is in a prison, a poUce gaol or a youth training centre 
in accordance with a warrant which has been executed and the execution 
copy of the warrant is lost or destroyed, a registrar or magistrate may 
issue a duplicate execution copy if satisfied by evidence on oath or by 
affidavit of the loss or destruction of the execution copy. 

(5) A duplicate execution copy issued under sub-section (4) is 
sufficient authority for the person in whose custody the person is to 
keep the person in custody in the prison, police gaol or youth training 
centre until the end of the term specified in the warrant. 

Effect of defect or error in certain warrants 
60. (1) A warrant to imprison, a warrant to detain in a youth 

training centre, a remand warrant or a warrant to seize property is not 
void only because of a defect or error in it if there is a valid order 
supporting it. 

(2) A person acting under a warrant to seize property is not to be 
taken to be a trespasser from the beginning only because of a defect or 
error in it. 

Subdivision 2—Warrant to Arrest 

Issue of warrant to arrest 
61. (1) A warrant to arrest in the first instance may be issued— 

(a) against a defendant at the time of filing a charge or at any 
time before the mention date; or 

{b) against a witness if the person issuing it is satisfied— 
(i) that it is probable that the witness will not answer a 

witness summons; or 
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(ii) that the witness has absconded, is Hkely to abscond or 
is avoiding service of a witness summons that has been 
issued; or 

(c) as authorised by any other Act. 

(2) An application for a warrant to arrest in the first instance must 
be supported by evidence on oath or by affidavit. 

(3) An affidavit supporting an application for a warrant to arrest in 
the first instance may be a copy of an affidavit transmitted by facsimile 
machine. 

(4) A warrant to arrest in the first instance issued under sub-section 
(1) (a) must include a copy of the charge against the defendant. 

(5) A warrant to arrest other than in the first instance may be 
issued— 

(a) when the defendant fails to appear before the Court in answer 
to a summons; or 

(Jb) when a person has been duly served with a witness summons 
and fails to attend before the Court in answer to the witness 
summons; or 

(c) when a defendant fails to attend before the Court in 
accordance with his or her bail; or 

{d) as authorised by this or any other Act. 

(6) A warrant to arrest other than in the first instance must include 
a statement of the reason for issuing the warrant. 

Endorsing a warrant for bail 

62. (1) The person issuing a warrant to arrest against any person 
may endorse the warrant with a direction that that person must on 
arrest be released on bail as specified in the endorsement. 

(2) An endorsement under sub-section (1) must fix the amounts in 
which the principal and the sureties, if any, are to be bound and the 
amount of any money or the value of any security to be deposited. 

Persons to whom warrant to arrest may be directed 

63. (1) A warrant to arrest may be directed to— 

(a) a named member of the police force; or 

ib) generally all members of the police force; or 

(c) any other person authorised by law to execute a warrant to 
arrest. 

(2) A warrant to arrest directed to a named member of the police 
force may be executed by any member of the police force. 
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Authority conferred by warrant to arrest 
64. (1) A warrant to arrest authorises the person to whom it is 

directed— 
(a) to break, enter and search any place where the person named 

or described in the warrant is suspected to be; and 
{b) to arrest the person named or described in the warrant. 

(2) The person to whom a warrant to arrest is directed must cause 
the person named or described in the warrant when arrested— 

(a) to be brought before a bail justice or the Court as soon as 
practicable to be dealt with according to law; or 

{b) to be released on bail in accordance with the endorsement 
on the warrant. 

(3) A person arrested on a warrant to arrest may be discharged 
from custody on bail under section 10 of the Bail Act 1977. 

Arrest of person against whom warrant to arrest is issued 
65. (1) If a warrant to arrest a person who is a defendant to a charge 

has been issued, any member of the police force may arrest the person 
although the execution copy of the warrant is not at the time in the 
member's possession. 

(2) On the arrest of a person under sub-section (1), the member of 
the police force must bring the person arrested before a bail justice or 
the Court as soon as practicable and the bail justice or the Court may— 

(a) if a fresh charge is filed to the effect of the offence or matter 
alleged in the warrant— 
(i) permit the person to go at large; or 

(ii) admit the person to bail; or 
(iii) in the case of the Court, hear and determine the 

proceeding for the offence; or 
{b) if a fresh charge is not filed to the effect of the offence or 

matter alleged in the warrant— 
(i) permit the person to go at large; or 

(ii) admit the person to bail; or 
(iii) remand the person in custody for a reasonable time 

pending execution of the warrant. 
(3) If a person has been arrested under sub-section (1) and has been 

remanded in custody pending execution of the warrant and the warrant 
is not executed within a reasonable time, the Court must discharge the 
person from custody. 

(4) If a warrant is executed by use of a copy other than the execution 
copy, the Court must— 

(a) if satisfied that the copy is a true copy of the execution 
copy— 
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(i) proceed as if the person had been arrested on the 
execution copy; and 

(ii) order that the execution copy be returned to the 
principal registrar; or 

{b) if not so satisfied, discharge the person from custody. 

(5) If a warrant is not executed and a fresh charge for the offence 
alleged in the warrant is filed, the warrant is deemed to be void and of 
no effect and the Court must order its return to the principal registrar. 

Warrant to arrest following indictment or presentment 

66. (1) If— 
(a) an indictment is laid or a presentment is preferred against a 

person who is at large; and 
{b) the person has not already appeared and pleaded to the 

indictment or presentment— 
the Prothonotary of the Supreme Court or the registrar of the County 
Court (as the case requires) must— 

(c) at any time after the indictment is laid or the presentment 
is preferred; and 

(d) on the application of the prosecutor or any other person on 
behalf of the prosecutor— 

grant to the prosecutor or person on his or her behalf a certificate of the 
indictment having been laid or presentment having been preferred. 

(2) If a certificate is granted under sub-section (1), it may be 
produced to a magistrate or a judge of the Supreme Court or of the 
County Court who must issue a warrant to arrest the person against 
whom the indictment has been laid or the presentment has been 
preferred and to bring that person, when arrested, before the person 
who issued the warrant or any other magistrate or judge or the Court. 

Person arrested to be committed for trial or bailed 
67. (1) If a person is arrested on a warrant under section 66 and 

brought before a magistrate or judge or the Court, the magistrate or 
judge or the Court must, subject to sub-section (2), on it being proved 
on oath that the person arrested is the same person who is charged and 
named in the indictment or presentment, order that the person be 
remanded in custody for trial or admit the person to bail for trial. 

(2) If the person against whom the indictment is laid or the 
presentment is preferred is, at the time of the application and production 
of the certificate referred to in section 66 (1), imprisoned or detained in 
a youth training centre in respect of an offence or matter other than 
that charged in the indictment or presentment, the magistrate or judge 
must, on it being proved on oath that the person against whom the 
indictment is laid or presentment is preferred is the same person as the 
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person imprisoned or detained iri the youth training centre, issue a 
warrant in accordance with sub-section (3). 

(3) A warrant issued under sub-section (2) must— 
(a) be directed to the person in whose custody the person 

indicted or presented then is; and 
{b) direct that person to detain the person in custody until by 

writ of habeas corpus or other proper order the person is 
removed from the prison or youth training centre for the 
purpose of trial or discharged by due course of law. 

Subdivision 3—Warrant to Imprison 

Issue of warrant to imprison 

68. A warrant to imprison may be issued if— 
{a) the Court orders that a person be sentenced to a term of 

imprisonment; or 
{b) the Court orders that a person be sentenced to a term of 

imprisonment in default of payment of a fine or of any 
instalment under an instalment order; or 

(c) authorised by any other Act. 

Persons to whom warrant to imprison may be directed 

69. (1) A warrant to imprison may be directed to— 
(a) a named member of the police force; or 
(Jb) generally all members of the police force; or 
(c) any other person authorised by law to execute a warrant to 

imprison. 

(2) A warrant to imprison directed to a named member of the 
police force may be executed by any member of the police force. 

Directions in, and authority of, warrant to imprison 

70. A warrant to imprison— 
{a) authorises the person to whom it is directed to break, enter 

and search any place where the person named in the warrant 
is suspected to be; and 

(Jb) directs and authorises the person to whom it is directed to 
take and safely convey the person named in the warrant— 
(i) to a prison; or 

(ii) if the warrant is issued under section 68 (Jb), either to a 
prison or a police gaol; or 

(iii) if the warrant is issued under clause 8(1) (a) of Schedule 
7 and is either directed to the sheriff or is a warrant to 
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which clause 8 (6) of that Schedule applies, to a police 
gaol— 

and there to deliver the person to the officer in charge of the 
prison or police gaol; and 

(c) directs and authorises the Director-General of Corrections 
or the Chief Commissioner of Police (as the case requires) 
or any other person into whose custody the person named 
in the warrant is transferred to receive that person into 
custody and safely keep that person— 
(i) for the period specified, or in the circumstances 

described, in the warrant; or 
(ii) until that person is otherwise removed or discharged 

fi-om custody by due course of law. 

Reduction of imprisonment by payment of portion of fine 
71. (1) If before the issue of a warrant to imprison fornon-payment 

of a fine, it appears to the person issuing the warrant that part of the 
fine has been paid— 

(a) the reduction in the amount of the fine payable must be 
stated in the warrant to imprison; and 

ib) the term for which the person fined may be imprisoned 
must be reduced by the number of days bearing as nearly as 
possible the same proportion to the total number of days in 
the term as the amount paid bears to the whole amount of 
the fine. 

(2) Sub-section (1) applies despite any provision (except section 
26) of the Imprisonment of Fraudulent Debtors Act 1958 to the contrary. 

(3) If after the issue but before the execution of a warrant to imprison 
for non-payment of a fine, it appears to the Court that part of the fine 
has been paid, the Court must— 

(a) amend the warrant; and 
(Jb) recall the execution copy of the warrant and amend it— 

in accordance with sub-section (1). 
(4) Despite any provision (except section 26) of the Imprisonment 

of Fraudulent Debtors Act 1958 to the contrary or anything in any 
warrant to imprison, if a person is imprisoned for non-payment of a 
fine— 

(a) the whole or any part of the fine may be paid by or on behalf 
of that person to the officer in charge of the prison or police 
gaol in which that person is detained; and 

(b) the officer in charge must receive the payment and forward 
it without delay to the principal registrar. 

(5) I f -
(a) the whole amount ofthe fine; or 
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[b) the amount remaining to be paid— 

is paid to the officer in charge of the prison or police gaol by or on 
behalf of the person imprisoned, the person imprisoned must be 
discharged if he or she is in custody for no other matter. 

(6) If part of the fine is paid to the officer in charge of the prison or 
police gaol by or on behalf of the person imprisoned— 

(a) the term of imprisonment for non-payment of the fine must 
be reduced having regard to the formula set out in 
sub-section (1) {b); and 

ib) the officer in charge must— 
(i) amend the execution copy of the warrant; and 

(ii) receive the payment and forward it without delay to 
the principal registrar; and 

(c) at the end of the reduced term, the person imprisoned must 
be discharged if he or she is in custody for no other matter. 

Provisions extend to detention in youtli training centre 

72. If a person is directed under section 5 {b) of the Penalties and 
Sentences Act 1985 to be detained in a youth training centre, the 
provisions of this Subdivision and of any regulations with respect to 
warrants to imprison extend and apply, with any necessary 
modifications, with respect to the issue and execution of a warrant to 
detain in a youth training centre and with respect to any matter arising 
out of any such detention. 

Subdivision 4—Warrant to Seize Property 

Warrant to seize property 

73. (1) A warrant to seize property may be issued— 

(a) if the defendant in a criminal proceeding in the Court fails 
to comply with an order for the payment of a fine or of any 
instalment under an instalment order; or 

{b) as authorised by any other Act. 

(2) A warrant to seize property may be directed to— 

(a) a named member of the police force; or 

(Jb) generally all members of the police force; or 

(c) any other person authorised by law to execute a warrant to 
seize property. 

(3) A warrant to seize property directed to a named member of the 
police force may be executed by any member of the police force. 
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Authority conferred by warrant to seize property 
74. A warrant to seize property directs and authorises the person 

to whom it is directed— 
(a) to seize the personal property of the person named or 

described in the warrant; and 
(fc) if the sums named in the warrant together with all lawful 

costs of execution are not paid, to sell the personal property 
seized. 

Subdivision 5—Search Warrants 

Search warrants 
75. (1) A search warrant may be issued as authorised by any Act 

other than this Act. 
(2) An application for a search warrant must be supported by 

evidence on oath or by affidavit. 

(3) An affidavit supporting an application for a search warrant may 
be a copy of an affidavit transmitted by facsimile machine. 

Persons to whom search warrant may be directed 
76. (1) A search warrant may be directed to— 

(a) a named member of the police force; or 
(6) generally all members of the police force; or 
(c) any other person authorised by law to execute a search 

warrant. 

(2) A search warrant directed to a named member of the police 
force may be executed by any member of the poUce force. 

Endorsing a warrant for bail 
77. (1) The person issuing a search warrant may endorse the 

warrant with a direction that any person arrested must be released on 
bail as specified in the endorsement. 

(2) An endorsement under sub-section (1) must fix the amounts in 
which the principal and the sureties, if any, are to be bound and the 
amount of any money or the value of any security to be deposited. 

Authority conferred by search warrant 
78. (1) A search warrant authorises the person to whom it is 

directed— 
(a) if the warrant is to search for a person— 

(i) to break, enter and search any place where the person 
named or described in the warrant is suspected to be; 
and 
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(ii) to arrest the person named or described in the warrant; 
and 

(b) if the warrant is to search for any thing— 
(i) to break, enter and search any place named or described 

in the warrant for any article, thing or material of any 
kind named or described in the warrant; and 

(ii) to bring the article, thing or material before the Court 
so that the matter may be dealt with according to law; 
and 

(iii) to arrest any person apparently having possession, 
custody or control of the article, thing or material. 

(2) The person to whom a search warrant is directed must cause 
the person named or described in the warrant, or apparently having 
possession, custody or control of any article, thing or material named 
or described in the warrant, when arrested— 

(a) to be brought before a bail justice or the Court as soon as 
practicable to be dealt with according to law; or 

(b) to be released on bail in accordance with the endorsement 
on the warrant. 

(3) A person arrested on a search warrant may be discharged from 
custody on bail under section 10 of the Bail Act 1977. 

Subdivision 6—Remand Warrants 

Remand warrants 

79. (1) A remand warrant may be issued— 
(a) if a defendant who has been charged with an offence has 

been arrested under a warrant or otherwise and— 
(i) is refused bail; or 

(ii) has been granted bail but is unable to meet any bail 
condition imposed; or 

(Jb) if a witness is arrested under a warrant and the Court orders 
that the witness be remanded in custody until the giving of 
the evidence; or 

(c) if the Court orders a defendant to be remanded in custody 
during the adjournment of any criminal proceeding; or 

{d) if a defendant has been committed to stand trial and— 
(i) is refused bail; or 

(ii) has been granted bail but is unable to meet any bail 
condition imposed; or 

(iii) is returned to the custody of the Director-General of 
Community Services under section 49 (1) (c); or 

(e) as authorised by any other Act. 
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(2) If a defendant is remanded in custody on two or more charges 
to be heard by the same court at the same time and place, the Court 
may issue one remand warrant in respect of all the charges. 

Persons to whom remand warrant may be directed 
80. (1) A remand warrant may be directed to— 

(a) a named member of the police force; or 
(i) generally all members of the police force; or 
(c) any other person authorised by law to execute a remand 

warrant. 
(2) A remand warrant directed to a named member of the poUce 

force may be executed by any member of the police force. 

Directions in, and authority of, remand warrant 
81. A remand warrant— 

(a) directs and authorises the person to whom it is directed to 
take and safely convey the person named in the warrant— 
(i) to a prison; or 

(ii) to a police gaol— 
and there to deliver the person to the officer in charge of the 
prison or police gaol; and 

(fc) directs and authorises the Director-General of Corrections 
or the Chief Commissioner of Police (as the case requires) 
or any other person into whose custody the person named 
in the warrant is transferred to receive that person into 
custody and safely keep that person— 
(i) for the period specified, or in the circumstances 

described, in the warrant; or 
(ii) until that person is otherwise removed or discharged 

from custody by due course by law. 

Remand of more than 8 clear days 
82. (1) The Court must not remand a defendant in custody for a 

period of more than 8 clear days unless both the defendant and the 
informant consent. 

(2) If a defendant— 
(a) has been granted bail; and 
(6) has consented to an adjournment of the proceeding for a 

period of more than 8 clear days; and 
(c) has not yet been released on bail— 

the remand warrant must direct the Director-General of Corrections or 
the Chief Commissioner of Police (as the case requires) or any other 
person into whose custody the defendant is transferred to bring the 
defendant at the end of 8 clear days (unless in the meantime he or she 
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is released on bail) before the venue of the Court prescribed for the 
purposes of this section or to another place specified in the warrant 
where facilities exist to enable the defendant to appear before the Court 
by means of closed-circuit television. 

Division 4—Appeals 

Subdivision 1—Appeals to County Court 

^Appeal to County Court 
83. (1) A person may appeal to the County Court against any 

sentencing order made against that person by the Court in a crimind 
proceeding conducted in accordance with Schedule 2. 

(2) If a person appeals under Subdivision 3 to the Supreme Court 
on a question of law, that person is deemed to have abandoned finally 
and conclusively any right under this or any other Act to appeal to the 
County Court. 

Appeal by DPP against sentence for offence punishable summarily 
84. (1) The Director of Public Prosecutions may appeal to the 

County Court against any sentencing order made by the Court in a 
criminal proceeding conducted in accordance with Schedule 2 if satisfied 
that an appeal should be brought in the public interest. 

(2) The Director of Public Prosecutions must not bring a further 
appeal against a sentencing order made by the County Court. 

Appeal operates as re-hearing 
85. An appeal under section 83 or 84 must be conducted as a 

re-hearing and the appellant is not bound by the plea entered in the 
Magistrates' Court. 

Powers of County Court on appeal 
86. (1) On the hearing of an appeal under section 83 or 84, the 

County Court— 
{a) must set aside the order of the Magistrates' Court; and 
ib) may make any order which the County Court thinks just 

and which the Magistrates' Court made or could have made; 
and 

(c) may exercise any power which the Magistrates' Court 
exercised or could have exercised. 

(2) An order made under sub-section (1) is for all purposes to be 
regarded as an order of the County Court, except for the purposes of 
section 74 of the County Court Act 1958. 

(3) If an appellant— 

• See sections 446-450A of the Crimes Act 1958 for the power of the County Court on 
an appeal to reserve a question of law for the Full Court of the Supreme Court. 
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{a) fails to appear at the time listed for the hearing of the appeal; 
or 

{b) abandons the appeal in accordance with clause 6 of 
Schedule 6— 

the County Court must strike out the appeal. 
(4) If an appeal is struck out under sub-section (3), the order of the 

Magistrates' Court may be enforced as if an appeal had not been made 
but, for the purposes of the enforcement of any penalty, time is deemed 
not to have run during the period of any stay. 

Appeal against bond or conditional discharge 
87. If an appellant appeals under section 83 against an order made 

under section 81 or 83 of the Penalties and Sentences Act 1985, the 
County Court may— 

(a) dismiss the charge against the appellant; or 
{b) make an order in the same terms as the order of the 

Magistrates' Court— 
but must not make any other sentencing order. 

Procedure on appeal 
88. Appeals under sections 83 and 84 must be conducted in 

accordance with Schedule 6. 

Appellant's failure to appear 
89. (1) The County Court may, at any time, set aside an order 

striking out an appeal because of the failure of the appellant to appear, 
if the appellant satisfies the Court that the failure to appear was not due 
to fault or neglect on the part of the appellant. 

(2) An application under sub-section (1) to set aside an order may 
be made at any time on notice in writing to the respondent served a 
reasonable time before the making of the application. 

(3) Notice under sub-section (2) must be served in the same way as 
a notice of appeal. 

(4) If the County Court grants an application under sub-section (1), 
the Court— 

(fl) must order the reinstatement of the appeal subject to the 
payment of any costs that the Court thinks fit; and 

{b) may require the appellant to give a further undertaking to 
prosecute the appeal. 

Appeal to County Court authorised by other Acts 
90. If a person is authorised by or under another Act to appeal 

from an order of the Magistrates' Court to the County Court, the 
provisions of this Act with respect to appeals to the County Court 
apply. 
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Subdivision 2—Appeals to Full Court from County Court 

Right of appeal if County Court substitutes imprisonment for other 
penalty 

91. (1) In this section "imprisonment" includes detention in a youth 
training centre but does not include imprisonment in default of payment 
of a fine. 

(2) I f -
(a) under section 86 (1) the County Court orders that the 

appellant be sentenced to a term of imprisonment; and 
{b) the Magistrates' Court in the proceeding that is the subject 

of the appeal had not ordered that the appellant be 
imprisoned— 

the person sentenced to be imprisoned may, with the leave of the 
Supreme Court, appeal to the Full Court of the Supreme Court against 
the sentence. 

(3) Part VI. of the Crimes Act 1958 with respect to admission to 
bail pending determination of an appeal appUes to any person sentenced 
as described in sub-section (2) and who seeks leave to appeal under 
that sub-section as if the person were convicted on indictment. 

(4) If a person intends to apply under this section for leave to 
appeal to the Full Court of the Supreme Court, the person must serve 
notice in writing of the intention to do so on— 

(a) the Registrar of Criminal Appeals; and 
(b) the informant; and 
(c) the Director of Public Prosecutions— 

within 30 days after the sentence is imposed by the County Court. 
(5) On an appeal under this section the Full Court of the Supreme 

Court must— 
(a) if it thinks that a different order should have been made— 

(i) set aside the order of the County Court; and 
(ii) make any other order (whether more or less severe) 

which it thinks ought to have been made; or 

(b) in any other case, dismiss the appeal. 

Subdivision 3—Appeal to Supreme Court on a Question of Law 

Appeal to Supreme Court on a question of law 
92. (1) A party to a criminal proceeding (other than a committal 

proceeding) in the Court may appeal to the Supreme Court on a question 
of law, from a final order of the Court in that proceeding. 

(2) If an informant who is a member of the poUce force wishes to 
appeaJ under sub-section (1), the appeal must be brought by the Director 
of Public Prosecutions on behalf of the informant. 
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(3) An appeal under sub-section (I)— 
(a) must be instituted not later than 30 days after the day on 

which the order complained of was made; and 
{Jo) does not operate as a stay of any order made by the Court 

unless the Supreme Court so orders. 
(4) Subject to sub-section (3), an appeal under sub-section (1) must 

be brought in accordance with the rules of the Supreme Court. 
(5) An appeal instituted after the end of the period referred to in 

sub-section (3) (a) is deemed to be an application for leave to appeal 
under sub-section (1). 

(6) The Supreme Court may grant leave under sub-section (5) and 
the appellant may proceed with the appeal if the Supreme Court— 

(a) is of the opinion that the failure to institute the appeal 
within the period referred to in sub-section (3) (a) was due 
to exceptional circumstances; and 

(6) is satisfied that the case of any other party to the appeal 
would not be materially prejudiced because of the delay. 

(7) After hearing and determining the appeal, the Supreme Court 
may make such order as it thinks appropriate, including an order 
remitting the case for re-hearing to the Court with or without any 
direction in law. 

(8) An order made by the Supreme Court on an appeal under 
sub-section (1), other than an order remitting the case for re-hearing to 
the Court, may be enforced as an order of the Supreme Court. 

(9) The Supreme Court may provide for a stay of the order or for 
admitting any person to bail as it thinks fit. 

Division 5—Re-hearing 

Application for re-hearing 
93. (1) If a sentencing order is made by the Court in a criminal 

proceeding against a person who did not appear in the proceeding, that 
person may apply to the Court for an order that the sentencing order 
be set aside and that the proceeding be re-heard. 

(2) On an application under this section, the Court may set aside 
the order subject to any terms and conditions that it thinks just and 
re-hear the proceeding. 

(3) On the lodging of a notice under section 94, the order (other 
than an order for the cancellation, suspension or variation of the driver 
licence of the applicant) is stayed until— 

(a) the application for re-hearing has been heard; and 
(Z?) if a re-hearing is granted, the charge has been re-heard. 

(4) If the driver licence of the applicant has been cancelled, 
suspended or varied by order of the Court, the applicant may, on or 
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after the lodging of a notice under section 94, apply for a stay of the 
order pending the decision of the re-hearing. 

(5) An application under sub-section (4) must be made on notice 
in writing to the informant served a reasonable time before the making 
of the appUcation. 

(6) If an applicant under this section fails to appear at the time 
fixed for the hearing of the application and the application is struck 
out, the applicant can re-apply only if the applicant first obtains the 
leave of the Court. 

Notice of intention to apply for re-hearing 
94. (1) A notice of intention to apply for a re-hearing must— 

(a) state why the applicant did not appear at the hearing; and 
(b) be lodged with the registrar at the venue of the Court at 

which the sentencing order was made. 
(2) The applicant must serve a copy of the notice on the respondent 

in accordance with section 34 (1) as though the notice were a summons 
to answer to a charge and the respondent were the defendant. 

Automatic re-hearing in certain cases 
95. On an application under section 93, if— 

(a) the charge-sheet was served by post; and 
(b) the Court is satisfied that the charge-sheet was not brought 

to the notice of the applicant prior to the hearing— 
the Court must set aside the order and re-hear the charge. 

Applicant in custody 
96. If an applicant— 

(a) has lodged a notice under section 94; and 
(6) is in custody only because of the order that is the subject of 

the application— 
the Court may grant the applicant bail pending the re-hearing as if the 
applicant were accused of an offence and were being held in custody in 
relation to that offence and, for this purpose, the Bail Act 1977 (with 
any necessary modifications) applies. 

Division 6—Enforcement 

Subdivision 1—Ordinary Enforcement Provisions 

Imprisonment in default of payment of fine 
97. (1) If the Court makes an order in a proceeding imposing a fine 

and the person fined is not present when the order is made— 
(a) the principal registrar must cause to be sent by post to the 

person fined, at the address appearing on the charge-sheet 
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or any later address notified to the Court by that person, a 
notice advising of the order imposing the fine; and 

(b) the fine is payable— 
(i) within 21 days after the posting to that person of a 

notice under paragraph (a); or 
(ii) within such longer period as is ordered by the Court 

under section 68 or 79 (2) (a) of the Penalties and 
Sentences Act 1985 (as the case requires). 

(2) If a person to whom a notice has been posted under sub-section 
(1) (a) following the making of an order for the payment of a fine under 
Schedule 3 has defaulted in the payment of the whole or any part of the 
fine— 

(a) a warrant to imprison or a warrant to detain in a youth 
training centre (as the case requires) may be issued for the 
recovery of the amount unpaid but must not be executed 
unless the whole or any part of the amount remains unpaid 
for seven days after a demand made on the person in default; 
and 

(6) the person making the demand must deliver to the person 
in default a statement in the prescribed form setting out the 
effect of section 79 (2) {a) of the Penalties and Sentences Act 
1985 and Division 5 of this Part. 

(3) If in any proceeding the Court orders a corporation to pay a fine 
then, despite anything in this or any other Act, that order may be 
enforced by a warrant to seize property. 

Enforcement of fines against corporations 
98. (1) In this section— 

"Director", in relation to a body corporate, includes any person 
occupying the position of director of the body corporate (by 
whatever name called) and includes a person in accordance 
with whose directions or instructions the directors of the 
body corporate are accustomed to act. 

"Reciprocating court" means a court of a reciprocating State or 
Territory declared by proclamation under this section to be 
a reciprocating court. 

"Reciprocating State or Territory" means another State or a 
Territory of the Commonwealth that is declared by 
proclamation under this section to be a reciprocating State 
or Territory. 

(2) The Governor in Council may, subject to sub-section (3), declare 
another State or a Territory of the Commonwealth to be a reciprocating 
State or Territory for the purposes of the enforcement against a body 
corporate in Victoria of a fine payable under an order of a court having 
summary jurisdiction in the other State or in the Territory. 

(3) A State or Territory the subject of a proclamation under 
sub-section (2) must have laws providing for enforcement against a 
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body corporate in that State or Territory of a fine payable under an 
order of the Magistrates' Court or other court having summary 
jurisdiction in Victoria. 

(4) The Governor in Council may by proclamation declare a court 
having summary jurisdiction in a reciprocating State or Territory to be 
a reciprocating court for the purposes of the enforcement against a 
body corporate in Victoria of a fine payable under a conviction or order 
of that court. 

(5) For the purposes of sub-section (4) a court may be declared 
singly or in conjunction with another or others by such description or 
class or by means of any reference that the Governor in Council thinks 
fit. 

(6) If, under an order of a reciprocating court made in the exercise 
of its summary jurisdiction— 

(a) a fine is payable by a body corporate having or appearing to 
have property in Victoria; and 

{b) a registrar of the Magistrates' Court at a venue at or near to 
a place where the body corporate has or appears to have 
property, receives a request in writing from a registrar or 
other corresponding officer of the reciprocating court for 
the enforcement of the order accompanied by— 
(i) a certified copy ofthe order; and 

(ii) a certificate signed by the registrar or corresponding 
officer making the request certifying the amount ofthe 
fine outstanding under the order— 

the registrar must register the order in the Magistrates' Court by filing 
in the Court a certified copy of the order and must note the date of 
registration on the copy. 

(7) On the registration of an order under sub-section (6)— 
(a) the order is deemed to be an order ofthe Magistrates' Court 

requiring payment by the body corporate of the amount of 
the fine referred to in the certificate under sub-section (6) as 
outstanding; and 

{b) the registrar may issue a warrant to seize property of the 
body corporate for the purpose of recovering the amount of 
the fine; and 

(c) the warrant issued under paragraph {b) is deemed to be a 
warrant to seize property issued under this Act and the 
provisions of this Act, with any necessary modifications, 
apply and extend to the enforcement of that warrant. 

(8) If the registrar receives, after the request for the enforcement of 
the order, a notification fi-om the registrar or other corresponding officer 
of the reciprocating court of payment by or on behalf of the body 
corporate of the whole or part of the outstanding fine, the registrar 
must— 
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(a) note the particulars of the payment on the certified copy of 
the order filed in the Court; and 

(b) arrange for the return of the warrant issued under 
sub-section (7) (b), if it is unexecuted; and 

(c) if the fine— 
(i) has been paid in full, withdraw the warrant; or 

(ii) has not been paid in full, amend the warrant to show 
the amount still outstanding, and the warrant may be 
enforced in respect of the altered amount. 

(9) The registrar of the Magistrates' Court must remit to the registrar 
or other corresponding officer of the reciprocating court which made 
the order any sum of money received in satisfaction of the whole or 
part of a fine payable under an order enforced under sub-section (7). 

(10) Any sum of money paid to or received by a registrar of the 
Magistrates' Court from a reciprocating court in satisfaction of the 
whole or part of a fine payable under an order of the Magistrates' Court 
enforced by the reciprocating court must be paid to or received by and 
applied by the registrar as if the sum had been paid to the registrar by 
the body corporate by which the fine was payable. 

Subdivision 2—Procedure for Enforcement of Infringement Penalties 

PERIN procedure 

99. The procedure set out in Schedule 7 may be used instead of 
commencing a proceeding against a person for a prescribed offence. 

PART 5—CIVIL PROCEEDINGS 

Division 1—Jurisdiction 

"̂ Extent of jurisdiction 
100. (1) The Court has jurisdiction, subject to sub-section (2)— 

(a) to hear and determine any cause of action for damages or a 
debt or a hquidated demand if the amount claimed is within 
the jurisdictional limit; and 

(b) to hear and determine any claim for equitable relief if the 
value of the reUef sought is within the jurisdictional limit; 
and 

(c) to hear and determine, with the consent in writing of the 
parties— 
(i) any cause of action for damages or a debt or a hquidated 

demand, irrespective of the amount claimed; and 

* See definition of "jurisdictional limit" in section 3 (1). 

945 



s. 100 Magistrates' Court Act 1989 

(ii) any claim for equitable relief, irrespective of the value 
of the reUef sought; and 

{d) to hear and determine any other cause of action if the Court 
is given jurisdiction to do so by or under any Act other than 
this Act. 

(2) The Court does not have jurisdiction in any cause of action— 
(a) in which the effect of, or the vahdity or invalidity of, any 

act, matter or thing done or omitted to be done by any 
person or body whatsoever in the exercise or purported 
exercise of any power or duty conferred or imposed on that 
person or body or purportedly conferred or imposed on that 
person or body by or under— 
(i) any royal prerogative; or 

(ii) any statute— 
is sought to be determined or declared; or 

{b) in the nature of a proceeding for a prerogative writ; or 
(c) brought on a judgment of the Supreme Court or the County 

Court. 

(3) For the purpose of determining in a proceeding involving 
property whether the amount claimed or the value of the relief sought 
is within the jurisdictional limit, a certificate which purports to have 
been issued by a registered valuer and which purports to state the value 
of the property as at a particular date is admissible in evidence and, in 
the absence of evidence to the contrary, is proof of the value of the 
property as at that date. 

(4) The Court does not cease to have jurisdiction in respect of a 
cause of action because— 

{a) part of the cause of action arose outside Victoria—if a 
material part of it arose in Victoria; or 

{b) the whole cause of action arose outside Victoria—if the 
defendant resided within Victoria at the time of being served 
with the complaint. 

(5) A minor may bring a proceeding in the Court for the recovery 
of money payable to the minor under a contract of service or a contract 
for services as if the minor were of full age. 

(6) A party to a civil proceeding (including an arbitration) may 
appear— 

(a) personally; or 
{b) by counsel or a solicitor or other person empowered by law 

to appear for the party; or 
(c) in the case of a cause° of action for a debt or a liquidated 

demand, by a person in the exclusive employment of the 
party who is authorised in writing to appear for the party. 
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(7) Every judgment debt carries interest at the rate for the time 
being fixed under section 2 of the Penalty Interest Rates Act 1983 from 
the time the order was made. 

(8) The amount of the interest must be stated in the body of the 
order and may be enforced by any means referred to in section 111(1). 

Proceedings beyond jurisdiction 
101. (1) If a civil proceeding is wholly or partly beyond the 

jurisdiction of the Court, the Court may— 
{a) amend the complaint for the purpose of bringing the 

proceeding within jurisdiction; or 
(fc) order that the proceeding be stayed pending the making of 

an application under section 108; or 
(c) order that the complaint be struck out and award costs as if 

the Court had jurisdiction and the complaint were dismissed. 
(2) I f -

(a) under sub-section {\){b) the Court orders that a proceeding 
be stayed pending the making of an appUcation under section 
108; and 

(6) within a reasonable time after the making of that order the 
proceeding has not been transferred to another court— 

the Court may exercise the power conferred by sub-section (1) (c). 

Division 2—Arbitration 

Arbitration for small claims 

102. (1) The Court must refer a complaint under which the amount 
of monetary relief sought is less than $5000 to arbitration in accordance 
with this Division. 

(2) Sub-section (1) does not apply if— 
(a) the complaint is of a class prescribed by the regulations as a 

complaint to which this Division does not apply; or 
{b) the Court, in accordance with sub-section (3), orders that 

the complaint be heard and determined by the Court and 
not referred to arbitration. 

(3) The Court may, on the appUcation of a party or without any 
such application, order that a complaint be heard and determined by 
the Court and not referred to arbitration in accordance with this 
Division if it is satisfied that— 

(a) the complaint is not disputed; or 
{b) the complaint relates to the enforcement of an order which 

has not been set aside; or 
(c) the complaint involves complex questions of law or fact; or 
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{d) a question of fraud is in issue; or 

{e) the parties agree that the complaint should not be referred 
to arbitration; or 

( / ) it would be unreasonable for the complaint to be referred to 
arbitration having regard to its subject-matter, the 
circumstances of the parties or the interests of any other 
person likely to be affected by an award under this Division. 

(4) If arbitration of a complaint is commenced and the Court is 
satisfied, on the application of a party or without any such application, 
that the complaint ought to be determined by the Court and not referred 
to arbitration in accordance with this Division, the Court may, at any 
time before an award is made in the arbitration— 

(a) order that the complaint be determined by the Court; and 

(Jb) make such order as to the costs of the arbitration as it thinks 
fit; and 

(c) give such directions as it thinks necessary about the hearing 
of the complaint by the Court. 

Conduct of arbitration 

103. (1) An arbitration under this Division is to be conducted by 
the Court constituted by a magistrate or, if the Rules so provide, by a 
registrar. 

(2) In conducting an arbitration, the Court— 

(a) is not bound by rules of evidence but may inform itself on 
any matter in such manner as it thinks fit; and 

{b) is bound by the rules of natural justice; and • 
(c) is not required to conduct any proceedings in a formal 

manner; and 

{d) may exercise any powers that the Court may exercise in 
hearing and determining a complaint. 

(3) Evidence in an arbitration— 

(a) may be given orally or in writing; and 

(Jb) if the Court so requires, must be given on oath or by affidavit. 

(4) The Court must determine according to law any question that 
arises for determination in an arbitration. 

(5) If the Court is satisfied that a party to an arbitration does not 
have a knowledge of the English language that is sufficient to enable the 
party to understand, or participate in, the arbitration, the Court may 
allow a competent interpreter to interpret the arbitration. 
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Award 
104. (1) An award of the Court in an arbitration under this Division 

must be in writing. 

(2) If the Court includes in an award a statement of the reasons for 
making the award, only the terms of the award and not the reasons 
must be in writing. 

(3) An award of the Court in an arbitration under this Division has 
effect as if it were an order made by the Court in a proceeding heard 
and determined by it. 

(4) If the Court does not include in an award a statement of the 
reasons for making the award, the Court must, if requested to do so 
orally or in writing by a party to the arbitration within 28 days after the 
making of the award, furnish to that party within a reasonable time 
after receiving the request a statement in writing of the reasons for 
making the award. 

Costs 

105. (1) If an arbitration relates to a complaint under which 
monetary relief is sought and the Court awards a party less than $500, 
the Court must not award costs unless satisfied that special 
circumstances make it appropriate to do so. 

(2) Subject to sub-section (1), the Court may, in accordance with 
the regulations or, if there are no relevant regulations, then in accordance 
with the Rules, award costs to a party in respect of an arbitration under 
this Division. 

Commercial Arbitration Act not to apply 

106. The Commercial Arbitration Act 1984 does not apply to an 
arbitration under this Division. 

Division 3—Pre-hearing Conferences 

Pre-hearing conferences 

107. (1) The Court may, on the appUcation of a party or without 
any such application, order that a complaint be referred to a magistrate 
or a registrar for a pre-hearing conference. 

(2) A magistrate or registrar must conduct the pre-hearing 
conference in accordance with the Rules and may— 

(a) if the complaint is not settled between the parties, refer it 
back to the Court; or 

ib) at the request of the parties, refer the matter back to the 
Court for arbitration under Division 2; or 

(c) if the complaint is settled between the parties, refer it back 
to the Court for the making of an order. 
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Division 4—Transfers, Appeals and Re-bearings 

Transfer of civil proceeding to superior court 
108. (1) A party to a civil proceeding in the Court may apply to 

the Supreme Court or the County Court for an order that the proceeding 
be transferred to that court. 

(2) An apphcation may be made under sub-section (1) even if the 
proceeding is wholly or partly beyond the jurisdiction of the Court. 

(3) On an application under sub-section (1), the Supreme Court or 
the County Court (as the case requires) may, if in all the circumstances 
of the case it considers it appropriate to do so, order that the proceeding 
be transferred to that court. 

(4) If an order is made under this section— 
(a) the proceeding in the Court is discontinued; and 
(Jb) the record and all documents relating to the proceeding 

must be transmitted by the principal registrar to the Supreme 
Court or the County Court, as the case requires; and 

(c) the Supreme Court or the County Court (as the case requires) 
has power to regulate the procedure in the transferred 
proceeding. 

Appeial to Supreme Court from final order made in civil proceeding 
109. (1) A party to a civil proceeding in the Court may appeal to 

the Supreme Court, on a question of law, from a final order of the 
Court in that proceeding. 

(2) An appeal under sub-section (1)— 
{a) must be instituted not later than 30 days after the day on 

which the order complained of was made; and 
(Jb) does not operate as a stay of any order made by the Court 

unless the Supreme Court so orders. 
(3) Subject to sub-section (2), an appeal under sub-section (1) must 

be brought in accordance with the rules of the Supreme Court. 
(4) An appeal instituted after the end of the period referred to in 

sub-section (2) (a) is deemed to.be an application for leave to appeal 
under sub-section (1). 

(5) The Supreme Court may grant leave under sub-section (4) and 
the appellant may proceed with the appeal if the Supreme Court— 

(a) is of the opinion that the failure to institute the appeal 
within the period referred to in sub-section (2) {a) was due 
to exceptional circumstances; and 

(Jb) is satisfied that the case of any other party to the appeal 
would not be materially prejudiced because of the delay. 

(6) After hearing and determining the appeal, the Supreme Court 
may make such order as it thinks appropriate, including an order 
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remitting the case for re-hearing to the Court with or without any 
direction in law. 

(7) An order made by the Supreme Court on an appeal under 
sub-section (1), other than an order remitting the case for re-hearing to 
the Court, may be enforced as an order of the Supreme Court. 

Re-hearing 

110. (1) If a final order is made by the Court in a civil proceeding 
against a person who did not appear in the proceeding, that person 
may, subject to and in accordance with the Rules, apply to the Court 
for an order that the order be set aside and that the proceeding be 
re-heard. 

(2) On an application under this section, the Court may set aside 
the order subject to any terms and conditions that it thinks just and 
re-hear the proceeding. 

(3) Subject to sub-section (4), an application under this section 
does not operate as a stay of the order unless the Court so orders. 

(4) An application under this section with respect to an order for 
the payment of money operates as a stay of so much of the order as 
relates to the payment of money. 

(5) If an appUcant under this section fails to appear at the time 
fixed for the hearing of the application and the application is struck 
out, the applicant can re-apply only if the appUcant first obtains the 
leave of the Court. 

Division 5—Enforcement 

Enforcement of orders 

111. (1) An order made by the Court in a civil proceeding for the 
payment of money may, subject to and in accordance with the Rules, 
be enforced by one or more of the following means: 

(a) A warrant to seize property; 
(Z>) An attachment of earnings order; 
(c) An attachment of debts order. 

(2) A warrant to seize property may be directed to— 
(a) the sheriff; or 
Q}) a named member of the police force; or 
(c) generally all members of the police force. 

(3) A warrant to seize property directs and authorises the person to 
whom it is directed— 

(a) to seize the personal property of the person named or 
described in the warrant; and 
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(Jb) if the sums named in the warrant together with all lawful 
costs of execution are not paid, to sell the personal property 
seized. 

(4) A warrant to seize property directed to the sheriff may, if the 
sheriff so directs, be executed by— 

(a) a named person who is a bailiff for the purposes of the 
Supreme Court Act 1986; or 

ib) generally all persons who are bailiffs for the purposes of the 
Supreme Court Act 1986; or 

(c) a named member of the police force; or 
(d) generally all members of the poUce force. 

(5) A direction may be given by the sheriff under sub-section (4) 
b y -

(q) endorsing the execution copy of the warrant with the 
direction; or 

{b) issuing a warrant to the same effect as the warrant to seize 
property but directed in accordance with sub-section (4). 

(6) A warrant endorsed or issued by the sheriff in accordance with 
sub-section (5) directs and authorises the person to whom it is directed 
to do all things that he or she would have been directed and authorised 
to do by the original warrant if it had been directed to him or her. 

(7) A warrant to seize property directed to a named bailiff or 
member of the police force may be executed by any bailiff or member 
of the police force, as the case requires. 

(8) The following orders may, subject to and in accordance with 
the Rules, be enforced by a warrant of delivery: 

(a) An order for the delivery of goods; 
(Jb) An order for the delivery of goods or the payment of their 

assessed value. 

(9) An order for the payment of the assessed value of goods may be 
enforced by the same means as any other order for the payment of 
money. 

(10) A person must not dismiss an employee or injure an employee 
in the employee's employment or alter an employee's position to the 
prejudice of the employee because an attachment of earnings order has 
been made in relation to the employee or the employee is required to 
make payments under an attachment of earnings order. 

Penalty: 5 penalty units. 

(11) The Court may order a person convicted of an offence under 
sub-section (10) to reimburse the employee any lost wages and to cause 
the employee to be reinstated in the employee's former position or in a 
similar position. 
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(12) An amount ordered to be reimbursed under sub-section (11) 
may be recovered from the convicted person in the same manner as 
the penalty to which that person is liable under sub-section (10) and 
may be included in the same warrant. 

(13) An attachment of earnings order may apply to earnings falling 
to be paid— 

{a) by the Crown; or 
(b) by a statutory authority representing the Crown; or 
(c) out of the Consolidated Fund. 

(14) Nothing in this section takes away from the power of the Court 
to make, or from the right of a person to apply for, an instalment order 
under the Judgment Debt Recovery Act 1984. 

Certificate for Supreme Court 
112. (1) If— 

(a) an order is made by the Court in a civil proceeding for the 
payment of money; and 

(b) a warrant to seize property has been returned unsatisfied in 
whole or in part— 

a registrar must, on the application of the person entitled to enforce the 
order, give that person a certificate of the order and of the amount 
remaining unpaid under the order and record the fact of the giving of 
the certificate in the register of the Court. 

(2) A person who is given a certificate under sub-section (1) may 
file the certificate in the Supreme Court and, on the filing of the 
certificate, judgment is deemed to have been entered in the Supreme 
Court for the sum mentioned in the certificate as being unpaid together 
with all fees paid for obtaining and filing the certificate and the 
prescribed amount for costs. 

(3) After the issue of a certificate under sub-section (1) no further 
proceedings (other than proceedings under the Judgment Debt Recovery 
Act 1984) must be taken in the Magistrates' Court but, on the filing of 
the certificate in the Supreme Court, the judgment deemed to have 
been entered may be enforced by the same means as any other judgment 
entered in the Supreme Court, including enforcement under the Foreign 
Judgments Act 1962. 

Application of Imprisonment of Fraudulent Debtors Act 
113. Part III. of the Imprisonment of Fraudulent Debtors Act 1958 

extends and applies with respect to orders for the payment of money 
made by the Court in a civil proceeding. 

Enforcement by executors and administrators 
114. If an order is made by the Court in a civil proceeding and the 

person entitled to enforce the order dies, the executor or administrator 
of that person may enforce the order to the same extent and by the like 
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means and in the same circumstances as that person might have done 
if still living. 

PART 6—JUSTICES 

Division 1—Justices of the Peace 

OfiBce of justice of the peace 
115. (1) There continues to be an office ofjustice of the peace. 
(2) The Governor in Council may appoint as many justices of the 

peace as are necessary to perform the functions of justices of the peace 
in the State. 

(3) A person who has attained the age of 72 years is not eligible to 
be appointed as a justice of the peace. 

(4) Every person who is appointed as a justice of the peace must, 
before acting as a justice of the peace, take an oath of office in the 
prescribed form and manner. 

(5) The office ofjustice of the peace is held by the following persons: 
(a) Every person who before the commencement of this section 

was appointed as a justice of the peace and who at that 
commencement— 
(i) held the office ofjustice of the peace; and 

(ii) had not attained the age of 72 years; and 
(iii) was not bankrupt or had his or her property subject to 

control under the law relating to bankruptcy; 
{b) Every person who immediately before the commencement 

of this section held the office ofjustice of the peace by virtue 
of holding, or having held, another office; 

(c) Every person who is appointed as a justice of the peace 
under sub-section (2). 

(6) A justice of the peace is entitled to use the title "Justice of the 
Peace" or "JP". 

(7) A person referred to in sub-section (5) (a) or (c) ceases to hold 
the office ofjustice of the peace if he or she— 

(a) attains the age of72 years; or 
{b) has his or her appointment revoked by the Governor in 

Council under section 116; or 
(c) becomes bankrupt or his or her property becomes subject 

to control under the law relating to bankruptcy. 
(8) A person referred to in sub-section (5) {b) ceases to hold the 

office ofjustice of the peace if— 
(a) subject to sub-section (9), he or she ceases to hold the office 

by virtue of holding which he or she holds the office of 
justice of the peace; or 
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(Jb) in the case of a person who holds the office of justice of the 
peace by virtue of having held the office of chairman of a 
municipality, more than 12 months have passed since he or 
she ceased to hold that office of chairman. 

(9) A person who immediately before the commencement of this 
section held the office of justice of the peace by virtue of holding the 
office of chairman of a municipality continues to hold the office of 
justice of the peace for the period of 12 months immediately after he 
or she ceases to hold the office of chairman of the municipality. 

(10) A person who holds the office of justice of the peace may resign 
from office by delivering to the Governor in Council a signed letter of 
resignation. 

(11) A justice of the peace who changes his or her address must 
within one month after the change notify the chief administrator in 
writing of the change. 

Governor in Council may revoke appointment of justices or prohibit 
certain justices from acting 

116. The Governor in Council may by Order published in the 
Government Gazette— 

(a) revoke the appointment of any person as a justice of the 
peace; or 

{b) prohibit any person who is a justice of the peace by virtue 
of holding, or having held, another office from acting as a 
justice of the peace — 

and from the day on which the Order is pubUshed the person shall 
cease to be a justice of the peace or shall be incapable of acting as a 
justice of the peace, as the case requires. 

Authority of justices of the peace 
117. (1) A justice of the peace may exercise any power conferred 

on a justice of the peace by or under any Act. 

(2) A magistrate may exercise any power conferred on a justice of 
the peace by or under any Act. 

(3) Any power conferred on a justice of the peace at common law 
is only exercisable by a magistrate. 

Offence to pretend to be a justice of the peace 

118. Any person who is not a justice of the peace or who is aware 
that he or she has been prohibited from acting as a justice of the peace 
is guilty of an indictable offence and liable to imprisonment for a term 
of not more than two years if he or she— 

{a) pretends to be, or to be capable of acting as, a justice of the 
peace; or 
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{b) extorts, demands, takes or accepts from any person any fee, 
gratuity or reward under the pretence of being a justice of 
the peace or of being capable of acting as a justice of the 
peace. 

Protection of justices of the peace 

119. A justice of the peace has, in the performance of his or her 
duties as a justice of the peace, the same protection and immunity as a 
Judge of the Supreme Court has in the performance of his or her duties 
as a Judge. 

Division 2—Bail Justices 

Appointment of bail justices 

120. (1) The Attorney-General may appoint as many bail justices 
as are necessary to perform the functions of bail justices under the Bail 
Act 1977. 

(2) A person who has attained the age of 65 years is not eligible to 
be appointed as a bail justice. 

(3) Every person who is appointed as a bail justice must, before 
acting as a bail justice, take an oath of office in the prescribed form and 
manner. 

(4) A person who is appointed as a bail justice may resign from 
office by delivering to the Attorney-General a signed letter of resignation. 

(5) A judge of the Supreme Court, judge of the County Court or 
magistrate may exercise any power conferred on a bail justice by or 
under any Act. 

Certain office-holders to be bail justices 

121. (1) In this section "prescribed office" means an office in the 
public service that is prescribed as an office to which this section applies. 

(2) A person who holds a prescribed office is, by virtue of holding 
that office, a bail justice without the need for any appointment under 
this Act. 

(3) A person who is a bail justice by virtue of holding a prescribed 
office— 

(a) must, before acting as a bail justice, take an oath of office in 
the prescribed form and manner; and 

(b) is, while acting as a bail justice, entitled to be paid such 
remuneration and allowances as are from time to time fixed 
by the Governor in Council. 
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Suspension or removal from office 
122. (1) The Governor in Council may suspend a bail justice from 

office and cause notice of the suspension to be served on him or her. 

(2) A bail justice must not be suspended from office unless the 
Supreme Court, on the application of the Attorney-General without 
notice to any person, has determined that— 

(a) there are reasonable grounds to suspect that the bail justice 
is guilty of an indictable offence or of an offence which, if 
committed in Victoria, would be an indictable offence; or 

{b) the bail justice is mentally or physically incapable of carrying 
out satisfactorily the duties of his or her office; or 

(c) the bail justice is incompetent or guilty of neglect of duty; 
or 

{d) the bail justice is guilty of unlawful or improper conduct in 
the performance of the duties of his or her office. 

(3) If a bail justice is suspended from office the Attorney-General 
must, as soon as is practicable, apply to the Supreme Court for a 
determination as to whether proper cause exists for removing the bail 
justice from office. 

(4) If the Supreme Court determines, on an application under 
sub-section (3), that the ground or grounds on which the bail justice 
was suspended from office have been established, the Governor in 
Council may remove the bail justice from office. 

Vacation of office 

123. A person ceases to hold office as a bail justice if he or she— 
(a) attains the age of 65 years; or 
{b) is, in accordance with section 122, removed from office by 

the Governor in Council; or 
(c) being a bail justice by virtue of holding a prescribed office 

within the meaning of section 121, ceases to hold that 
prescribed office. 

Protection of bail justices 

124. A bail justice has, in the performance of his or her duties as a 
bail justice, the same protection and immunity as a magistrate has in 
the performance of his or her duties as a magistrate. 

PART 7—MISCELLANEOUS 

Business to be conducted in open court 

125. (1) All proceedings in the Court are to be conducted in open 
court, except where otherwise provided by this or any other Act or the 
Rules. 
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(2) The person constituting the Court and counsel appearing before 
the Court must not robe. 

Power to close proceedings to the public 
126. (1) The Court may make an order under this section if in its 

opinion it is necessary to do so in order not to— 
(a) endanger the national or international security of Australia; 

or. 
(b) prejudice the administration of justice; or 
(c) endanger the physical safety of any person. 

(2) The Court may in the circumstances mentioned in sub-section 
( D -

(fl) order that the whole or any part of a proceeding be heard in 
closed court; or 

(b) order that only persons or classes of persons specified by it 
may be present during the whole or any part of a proceeding; 
or 

(c) make an order prohibiting the publication of a report of the 
whole or any part of a proceeding or of any information 
derived from a proceeding. 

(3) If an order has been made under this section, the Court must 
cause a copy of it to be posted on a door of, or in another conspicuous 
place at, the place at which the Court is being held. 

(4) A person must not contravene an order made and posted under 
this section. 

Penalty applying to this sub-section: 1000 penalty units or 
imprisonment for 3 months. 

Witness order 
127. The Court may, and must if required by any party to a 

proceeding, at any time during the proceeding, order all witnesses other 
than— 

(a) the informant or the plaintiff; and 
(b) the defendant; and 
(c) the witness under examination— 

to leave the Court and to remain outside and beyond the hearing of the 
Court until required to give evidence. 

Power to adjourn proceeding 
128. (1) The Court may, on the application of a party to a 

proceeding or without any such application, adjourn the hearing of the 
proceeding— 

(a) to such times and places; and 
(b) for such purposes; and 
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(c) on such terms as to costs or otherwise— 
as it considers necessary or just in the circumstances. 

(2) If at any time the Court adjourns the hearing of a criminal 
proceeding or commits a defendant to stand trial, the Court may— 

(a) allow the defendant to go at large; or 
{b) remand the defendant in custody; or 
(c) grant the defendant bail or extend the bail of the defendant. 

(3) If the Court has adjourned the hearing of a proceeding to a 
particular time, it may order that the hearing be held or resumed before 
that time. 

(4) The Court may only make an order under sub-section (3) with 
the consent of all the parties or on the application of a party who has 
given reasonable notice of the application to the other party or parties. 

(5) If the Court has adjourned the hearing of a criminal proceeding 
to a particular time and has remanded the defendant in custody, it may 
by order direct that the defendant be brought before the Court at any 
time before then in order that the hearing may be held or resumed. 

(6) The officer in charge of the prison or youth training centre or 
other officer in whose custody the defendant is must obey an order 
under sub-section (5). 

Witnesses to be examined on oath 
129. (1) Every person (except a person giving unsworn evidence 

by virtue of section 23 or 25 (1) {b) of the Evidence Act 1958) appearing 
to give evidence before the Court in a proceeding must be examined 
on oath, and the Court has full authority to administer or cause to be 
administered to the witness the usual or any other lawfiil oath. 

(2) A person who appears solely for the purpose of producing 
documents or things need not be sworn. 

Evidential burden on defendant for exceptions, etc. 
130. (1) If— 

{a) an Act or subordinate instrument creates an offence and 
provides any exception, exemption, proviso, excuse or 
qualification, whether it does or does not accompany the 
description of the offence; and 

(b) the defendant wishes to rely on the exception, exemption, 
proviso, excuse or qualification— 

the defendant must present or point to evidence that suggests a 
reasonable possibility of the existence of facts that, if they existed, 
would establish the exception, exemption, proviso, excuse or 
qualification. 

(2) Any exception, exemption, proviso, excuse or qualification need 
not be specified or negatived in the charge. 
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(3) No proof in relation to an exception, exemption, proviso, excuse 
or qualification is required on the part of the informant unless the 
defendant has presented or pointed to evidence in accordance with 
sub-section (1). 

(4) The Court may, if satisfied that it is in the interests of justice to 
do so, allow the prosecutor or, if the informant is appearing in person, 
the informant to re-open the case for the prosecution in order to adduce 
evidence in rebuttal of evidence presented or pointed to by the defendant 
in accordance with sub-section (1). 

Costs to be in the discretion of the Court 
131. (1) The costs of, and incidental to, all proceedings in the 

Court are in the discretion of the Court and the Court has full power to 
determine by whom, to whom and to what extent the costs are to be 
paid. 

(2) Sub-section (1) applies unless it is otherwise expressly provided 
by this or any other Act or by the Rules. 

(3) I f -
(fl) a charge-sheet containing one or more charges is filed with 

a registrar or, if the alternative procedure is used, the 
prescribed form of charge filed contains one or more chai:ges; 
and 

{b) no filing fee is payable because of an exemption contained 
in the regulations; and 

(c) the defendant is convicted of one or more of the alleged 
offences and is ordered to pay a fine— 

the Court must order the defendant to pay by way of costs, in addition 
to the amount of the fine and any other costs, the amount of the filing 
fee that, but for the exemption, would have been payable. 

(4) This section and section 132 apply to a purported proceeding 
in the Court which is beyond the jurisdiction of the Court as if the 
purported proceeding were within jurisdiction. 

Costs liability of legal practitioner 
132. (1) If a soUcitor for a party to a civil proceeding, whether 

personally or through a servant or agent, has caused costs to be incurred 
improperly or without reasonable cause or to be wasted by undue delay 
or ne^igence or by any other misconduct or default, the Court may 
make an order that— 

{a) all or any of the costs between the solicitor and the client be 
disallowed or that the solicitor repay to the client the whole 
or part of any money paid on account of costs; or 

{b) the solicitor pay to the client all or any of the costs which 
the client has been ordered to pay to any party; or 
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(c) the solicitor pay all or any of the costs payable by any party 
other than the client. 

(2) Without limiting sub-section (1), a solicitor is in default for the 
purposes of that sub-section if any civil proceeding cannot conveniently 
be heard or proceed, or fails or is adjourned without any useful progress 
being made, because the solicitor failed to— 

{a) attend in person or by a proper representative; or 
ib) file any document which ought to have been filed; or 
(c) lodge or deliver any document for the use of the Court 

which ought to have been lodged or delivered; or 
{d) be prepared with any proper evidence or account; or 
(e) otherwise proceed. 

(3) The Court must not make an order under sub-section (1) without 
giving the solicitor a reasonable opportunity to be heard. 

(4) The Court may order that notice of any proceeding or order 
against a solicitor under this section be given to the client in such 
manner as the Court directs. 

(5) This section appUes, with any necessary modifications, to 
counsel for a party to a civil proceeding as it applies to a solicitor. 

Contempt in face of the Court 
133. (1) If it is alleged or appears to the Court that a person is 

guilty of contempt of court committed in the face of the Court, the 
Court may— 

(a) by oral order direct that the person be arrested and brought 
before the Court; or 

(Jb) issue a warrant for his or her arrest in the form prescribed 
by the Rules. 

(2) On the person being brought before the Court, the Court must 
cause him or her to be informed of the contempt with which he or she 
is charged and adopt any procedure that the Court thinks fit. 

(3) The Bail Act 1977 applies, with any necessary modifications, to 
and in respect of a person brought before the Court under this section 
as if the person were accused of an offence and were being held in 
custody in relation to that offence. 

(4) If the Court finds that the person is guilty of contempt of court, 
it may order that the person be sentenced to a term of imprisonment 
of not more than six months or fined not more than 25 penalty units. 

(5) If a person found guilty of contempt of court is ordered to be 
imprisoned, the Court may order his or her discharge before the end of 
the term. 

(6) The Court may accept an apology for a contempt and may remit 
any punishment for it either wholly or in part. 
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(7) Persons who by conduct in the Court or in the precincts of the 
Court interrupt the proceedings of the Court in circumstances in which 
it appears to the Court that those persons are acting in concert with the 
object of interrupting the proceedings of the Court may each be dealt 
with under this section for contempt of court committed in the face of 
the Court. 

Contempt of court 
134. (1) A person is guilty of contempt of court if— 

(a) having been summoned as a witness and having been given 
or tendered any conduct money required to be given or 
tendered, the person refuses or neglects without sufficient 
cause to attend or to produce any documents or things 
required by the summons to be produced; or 

{b) having been summoned as a witness and having attended 
as required, the person refuses to be sworn or to answer any 
lawful question; or 

(c) being examined as a witness or being present in court and 
required to give evidence, the person refuses to be sworn or 
to answer any lawful question or, without sufficient excuse, 
to produce any documents or things that the person has 
been or is required to produce; or 

(rf) being present in court and required to give evidence, the 
person wilfully disobeys an order made under section 127; 
or 

(e) in the opinion of the magistrate the person is guilty of wilful 
prevarication. 

(2) In the case of a contempt referred to in sub-section (1), the 
Court may direct the arrest of the person and, on the person being 
brought before the Court, the Court must cause him or her to be 
informed of the contempt with which he or she is charged and adopt 
any procedure that the Court thinks fit. 

(3) If the Court finds that the person is guilty of a contempt referred 
to in sub-section (1), it may order— 

(a) that the person be sentenced to a term of imprisonment of 
not more than 1 month; or 

{b) that the person be fined not more than 5 penalty units and 
that in default of payment of the fine within a specified time 
the person be imprisoned for a term of not more than 1 
month. 

(4) Without limiting sub-section (3)— 
(a) if a person commits a contempt referred to in sub-section 

(1) at a committal proceeding, the Court may adjourn the 
proceeding for a period of not more than 8 clear days and 
section 128 (2) applies as if the person were a defendant in 
a criminal proceeding; and 
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{b) if at the adjourned hearing the contempt is repeated, the 
Court may— 
(i) proceed under paragraph (a); or 

(ii) punish for the contempt in any manner provided in 
sub-section (3). 

(5) A person is guilty of contempt of court if— 
(a) having been summoned in accordance with the Rules to 

attend at a sitting of the Court to be orally examined by the 
appropriate registrar concerning the failure to comply with 
an order for the payment of money and having been given 
or tendered any conduct money required to be given or 
tendered, the person refuses or neglects without suflScient 
cause to attend; or 

{b) having been so summoned and having attended as required, 
the person refuses to be sworn or to answer any lawful 
question; or 

(c) in the opinion of the appropriate registrar the person is 
guilty of wilful prevarication. 

(6) In the case of a contempt referred to in sub-section (5), the 
appropriate registrar must report the contempt to the next practicable 
sitting of the Court constituted by a magistrate at the proper venue and 
the Court may direct the arrest of the person and may punish for the 
contempt as in the case of a contempt referred to in sub-section (1). 

(7) If a contempt referred to in this section also constitutes a 
contempt of court committed in the face of the Court, the Court may 
deal with the contempt under this section or under section 133, as it 
thinks fit. 

Enforcement of orders not for the payment of money 
135. (1) If by or under this or any other Act a power (whether or 

not expressed as a power to make an order) is given to the Court— 
(a) of requiring any person to do or abstain from doing any act 

or thing, other than the payment of money; or 
(b) of requiring any act or thing, other than the payment of 

money, to be done or left undone— 
the Court may exercise the power by an order or orders. 

(2) If the Court makes an order under sub-section (1), it may— 
(fl) attach to the order conditions as to time or mode of action 

which are authorised by or under any Act or which the 
Court thinks just; and 

{b) suspend or rescind the order on any undertaking being given 
or condition being performed that the Court thinks just; 
and 

(c) generally make any arrangement for carrying into effect the 
power that the Court thinks just. 
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(3) Subject to sub-section (4), a person who defaults in complying 
with an order made under sub-section (1) is for the default liable— 

(a) to pay a fine of not more than 1 penalty unit for every day 
during which the default continues; or 

(b) to be imprisoned for so long as the default continues. 
(4) A person is not liable under this section to— 

(a) imprisonment for a period or periods amounting in the 
aggregate to more than 2 months; or 

(b) the payment of any sums exceeding in the aggregate 40 
penalty units— 

for non-compliance with the requirement of the Court (whether made 
by one or more orders) to do or abstain from doing any act or thing. 

Directions 
136. The Court may, except where otherwise provided by this or 

any other Act, at any stage of a proceeding, give any direction for the 
conduct of the proceeding which it thinks conducive to its effective, 
complete, prompt and economical determination. 

Forfeitures may be sold 
137. (1) All property (other than money) forfeited by or recovered 

in the Court may, except where otherwise provided by this or any other 
Act, be sold or disposed of or dealt with in any manner that the Court 
directs. 

(2) The proceeds of a sale, disposal or dealing under sub-section (1) 
must be applied in the same manner as if the proceeds were a fine 
imposed under the Act on which the forfeiture is founded. 

Investment of trust money 
138. (1) The whole or any part of any money held in a trust account 

of the Court may, except where otherwise provided by this or any other 
Act, whether already in a state of investment or not, be invested— 

(a) on deposit with a bank; or 
(b) on deposit in the Cash Management Account established 

under the Public Account Act 1958; or 
(c) in any manner in which trust money may be invested by a 

trustee under the Trustee Act 1958. 
(2) Despite anything to the contrary in any other Act or any rule of 

law, all income derived from the investment of money under 
sub-section (1) must be paid into the Consolidated Fund. 

Manner of service where none is prescribed 
139. If by or under this Act a person is required to serve a document 

and no provision is made, other than in this section, as to how the 
document is to be served, the document must be served in accordance 
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with section 34 as though it were a summons to answer to a chargeand 
the person on whom it is to be served were the defendant. 

Regulations 
140. (1) The Governor in Council may make regulations for or 

with respect to— 
(a) the fees, costs and charges payable in respect of any 

proceeding in the Court; and 
{b) the fees, costs and charges payable in respect of the exercise 

by a registrar of any jurisdiction, power or authority vested 
in the registrar as registrar under Schedule 7; and 

(c) prescribing any venue of the Court as a mention court; and 
{d) the form in which process may be issued out of the Court 

and the manner in which it may be authenticated, stored, 
transmitted or otherwise dealt with; and 

{e) prescribing persons and summary offences for the purposes 
ofsection30;and 

( / ) prescribing how the last known place of residence or business 
of a defendant is to be ascertained for the purposes of section 
36; and 

(g) the hearing by closed-circuit television of proceedings 
referred to in section 82 (2); and 

(A) prescribing classes of complaints for the purposes of Division 
2ofPart5;and 

(/) prescribing the venue of the Court at which any particular 
proceeding or class of proceedings or procedure set out in 
Schedule 7 is to be brought; and 

{j) prescribing the manner of service of any document in a 
criminal proceeding; and 

ik) prescribing the rules, practice and procedure apphcable to 
the execution of a warrant to seize property issued for the 
enforcement of an order made by the Court in a criminal 
proceeding; and 

(/) the forms to be used in criminal proceedings; and 
(m) generally prescribing any other matter or thing required or 

permitted by this Act to be prescribed or necessary to be 
prescribed to give effect to this Act. 

(2) A power conferred by sub-section (1) to make regulations 
providing for the imposition of fees may be exercised by providing for 
all or any of the following matters: 

{a) Specific fees; 
{b) Maximum fees; 
(c) Minimum fees; 
id) Fees that vary according to value or time; 
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{e) The manner of payment of fees; 
( / ) The time or times at which fees are to be paid. 

(3) Regulations made under this Act may be m a d e ^ 
(a) so as to confer a discretionary authority on a specified court 

official or a specified class of court officials; and 
(Jb) so as to provide for the exemption of persons or proceedings 

or a class of persons or proceedings from any of the 
regulations providing for the imposition of fees. 

(4) Regulations made under this Act may be disallowed in whole 
or in part by resolution of either House of ParUament in accordance 
with the requirements of section 6 (2) of the Subordinate Legislation 
Act 1962. 

(5) Disallowance under sub-section (4) is deemed to be disallowance 
by Parliament for the purposes of the Subordinate Legislation Act 1962. 

PART 8—REPEALS, AMENDMENTS, SAVINGS AND 
TRANSITIONALS 

Repeals and amendment oi Magistrates (Summary Proceedings) Act 
141. (1) The Magistrates'Courts Act \91\ is vcpesXtd. 

(2) The Magistrates (Summary Proceedings) Act 1975 is repealed. 

(3) The Magistrates (Summary Proceedings) Act 1975 is amended 
as follows: 

(a) In section 13 (1) (e), for "officer in charge of the prison" 
(where secondly occurring) substitute "Director-General of 
Corrections or any other person into whose custody the 
person named in the warrant is transferred"; 

{b) In section 13 (1) ( / ) (ii), for "officer in charge of the police 
gaol" substitute "Chief Commissioner of PoUce or any other 

966 



Magistrates' Court Act\9%9 s. 142 

person into whose custody the person named in the warrant 
is transferred"; 

(c) In section 89i (3), omit "personally"; 
{d) In section 106 (1) ( / ) (i), omit "personally"; 
{e) In section 106 (1) ( / ) (ii), for "member of the police force" 

substitute "person"; 
( / ) In section 106 (1) {h), for "member of the police force" 

substitute "person". 

Amendment of Bail Act 

142. The Bail Act 1977 is amended as follows: NO. SWOS 
Reprinted to 

(a) In section 3, before the definition of "Cocaine", insert— NO. I6/I987. 
' "Bail justice" means bail justice appointed under 

section 120 of the Magistrates' Court Act 1989.'; 
{b) In section 3, in the definition of "Court", for "judge or 

justice" substitute "or judge"; 
(c) In section 4 (1) (a), for "justice or Magistrates' Court" 

substitute "bail justice or the Magistrates' Court"; 
id) In section 4 (4) (i), omit "or by a justice or justices sitting as 

a Magistrates' Court or for the taking of a preliminary 
examination"; 

{e) In section 9 (3) (a) (ii), for "clerk" substitute "principal 
registrar"; 

( / ) In section 10 (2), for "justice" (wherever occurring) 
substitute "bail justice"; 

{g) In section 12(2)— 
(i) for "justices" (wherever occurring) substitute 

"magistrate"; 
(ii) for "grant bail—their consent" substitute "grants bail— 

his or her consent"; 
(iii) for "refuse bail" substitute "refuses bail"; 

{h) In section 15 (2), for "justice" (wherever occurring) 
substitute "bail justice"; 

(0 In section 15 (3), for "justice" (wherever occurring) 
substitute "court"; 

{j) In section 16 (4), for "one of the justices constituting the 
court or by one of the justices then present" substitute "the 
person constituting the court"; 

{k) In section 18(1)— 
(i) for "justice or magistrate or Magistrates' Court" (where 

twice occurring) substitute "bail justice or the 
Magistrates' Court"; 
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(ii) for paragraph {a), substitute— 
"(a) to the Magistrates' Court; or"; 

(/) In section 18 (2), for "justice, magistrate, or Magistrates' 
Court granting the bail" substitute "bail justice granting the 
bail or to the Magistrates' Court"; 

(m) In section 18 (3)— 
(i) for "a magistrate, court or justice" substitute "the court 

or bail justice"; 
(ii) for "the magistrate, court, or justice" substitute "the 

court or bail justice"; 
(n) In section 18 (4)— 

(i) for "a magistrate or judge in respect of an order made 
by another magistrate or judge the first-mentioned 
magistrate or judge" substitute "a court in respect of 
an order made by a court, the first-mentioned court"; 

(ii) for "magistrate or judge who" substitute "court which"; 
(o) In section 18 (7), for "magistrate, court or justice (as the 

case may be) may, if he or it" substitute "court or bail 
justice may, if it or he or she"; 

(p) In section 21 (1), for "justice" substitute "bail justice"; 
{q) In section 21 (2), for "justice" substitute "bail justice"; 
(r) In section 24 (2), for "justice" substitute "bail justice"; 
{s) In section 24 (3), for "justice" (wherever occurring) 

substitute "bail justice"; 
it) In section 27, for "clerk of any Magistrates' Court" substitute 

"bail justice or a registrar of the Magistrates' Court". 

Amendment of Crimes Act 
No 6231 143. The Crimes Act 1958 is amended as follows: 
Reprinted to 
No. 127/1986. 
Subsequently 
amended by 
Nos. 16/1987, 
19/1987, 
70/1987, 
78/1987, 
36/1988. 
37/1988, 
38/1988 and 
40/1988. 

(a) After section 2A, insert— 
Offences under this Act deemed to be indictable offences 

"2B. Offences under this Act are, unless the contrary 
intention appears, deemed to be indictable offences."; 

(Jb) Section 410 is repealed; 
(c) In section 446, after "County Court" insert "or on the 

hearing of any appeal in a criminal proceeding to the County 
Court from the Magistrates' Court"; 
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{d) In section 450A (1), after "presentment" (where first 
occurring) insert "or who has appealed to the County Court 
from the Magistrates' Court in a criminal proceeding"; 

{e) In section 450A (1), after "presentment" (where secondly 
occurring) insert "or charge". 

Amendment of Evidence Act 
144. (1) The office of commissioner for taking affidavits is 

abolished. 

(2) The Evidence Act 1958 is amended as follows: 
(a) After section 55 A, insert— 

Certain depositions may be used at trial 
' 5 5AB. (1) In this section— 

{a) "Deposition" includes— 
(i) any statements admitted in evidence at a 

committal proceeding in accordance with 
Schedule 5 to the Magistrates'Court Act 1989; 
and 

(ii) any deposition taken by a coroner under 
section 15 of the Coroners Act 1958 or section 
57 of the Coroners Act 1985; and 

(Jb) "Magistrate" includes a coroner appointed under 
the Coroners Act 1985. 

(2) If on the trial of a person for an offence it appears to 
the Court— 

(a) that any person whose deposition was taken before 
the Magistrates' Court — 
(i) is refusing to be sworn or give evidence; or 

(ii) is dead; or 
(iii) is put of Victoria; or 
(iv) is so ill as not to be able to travel; or 
(v) cannot, after diligent search, be found; or 

(vi) has become mentally ill; or 
(vii) is keeping or being kept out of the way to 

avoid giving evidence; or 
(viii) is incapable of giving evidence; and 

{b) that the deposition— 
(i) was taken in the presence of the person being 

tried, and that the person being tried or his or 
her counsel or solicitor had a fiiU opportunity 
of cross-examining the witness or, if the 
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deposition is that of a witness called by or on 
behalf of the person being tried, that the 
informant or prosecutor or his or her counsel 
or solicitor had a full opportunity of cross-
examining the witness; and 

(ii) purports to be certified as correct by the 
licensed shorthand writer or person appointed 
to record the deposition (as the case 
requires)— 

the deposition and any exhibits mentioned in it may be 
used as evidence in the trial without further proof unless it 
is proved that the deposition was not in fact certified by the 
person purporting to have certified it. 

(3) If a deposition is used as evidence in a trial the 
deposition is, under like circumstances, admissible in any 
subsequent trial of the same person on the same charge.'; 

(b) In section 105, for "declaration in the form contained in the 
Fourth Schedule to this Act" substitute "statutory 
declaration"; 

(c) In section 106— 
(i) for "in the presence of the officer or person empowered 

by such Act to administer such oath or affidavit" 
substitute "in the presence of a person who is authorised 
under section 107A (1) to witness the signing of a 
statutory declaration"; 

(ii) omit "; and every such officer or person is hereby 
empowered and required to administer the same 
accordingly"; 

(d) In the heading to Division 4 of Part IV, omit "Voluntary"; 

(e) For section 107, substitute— 

Statutory declarations 
"107. (1) A statutory declaration must— 

(a) contain an acknowledgement that it is true and 
correct and is made in the belief that a person 
making a false declaration is liable to the penalties 
of perjury; and 

(b) be signed by the person making it in the presence 
of a person who is authorised under section 107A 
(1) to witness the signing of a statutory declaration. 

(2) A person who makes a declaration which the person 
knows to be false is liable to the penalties of perjury." 
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List of persons who may witness statutory declarations 
"107A. (1) Any of the following persons may witness 

the signing of a statutory declaration: 
(a) A justice of the peace or a bail justice; 
ib) A notary public; 
(c) A barrister and solicitor of the Supreme Court; 
(d) A clerk to a barrister and solicitor of the Supreme 

Court; 
(e) The prothonotary or a deputy prothonotary of the 

Supreme Court, the registrar or a deputy registrar 
of the County Court, the principal registrar of the 
Magistrates' Court or a registrar or deputy registrar 
of the Magistrates' Court; 

( / ) The registrar of probates or an assistant registrar 
of probates; 

{g) The associate to a judge of the Supreme Court or 
of the County Court; 

(A) The secretary of a master of the Supreme Court or 
of the County Court; 

(/) A person registered as a patent attorney under Part 
XV of the Patents Act 7952 of the Commonwealth; 

(;•) A member ofthe police force; 
ik) The sheriffor a deputy sheriff; 
(/) A member or former member of either House of 

the Parliament of Victoria; 
(/M) A member or former member of either House of 

the Parliament ofthe Commonwealth; 
(n) A councillor of a municipality; 
(o) A town clerk or shire secretary; 
ip) A legally qualified medical practitioner; 
{q) A dentist; 
(r) A veterinary surgeon; 
(5) A pharmacist; 
(0 A principal in the teaching service; 

(M) The manager of a bank; 
(v) A member of the Institute of Chartered 

Accountants in Australia or the Australian Society 
of Accountants or the National Institute of 
Accountants; 

(w) The secretary of a building society; 
{x) A minister of religion authorised to celebrate 

marriages; 

971 



s. 144 Magistrates' Court Act \9i9 

(y) A person who holds an office in the public service 
that is prescribed as an office to which this section 
applies. 

(2) Despite anything to the contrary in any Act, a person 
referred to in paragraph (c) or {d) of sub-section (1) is not 
prevented from witnessing the signing of a statutory 
declaration only because he or she is— 

(a) the barrister and solicitor or barrister or solicitor 
for any of the parties to the proceeding or matter 
in respect of which the declaration is made; or 

(Jb) a clerk to such a person. 
(3) If the signing of a statutory declaration purports to 

have been witnessed by a person referred to in sub-section 
(1), all persons to whom that declaration comes must take 
official notice of that declaration and of the qualifications 
of the person referred to in that sub-section to witness that 
signing."; 

( / ) In section 108, omit "whether the same is voluntary or 
otherwise,"; 

(g) For section 109, substitute— 

Name and address of person witnessing declaration to 
appear on declaration 

"109. After witnessing the signing of a declaration, the 
person by whom it is witnessed must legibly write, type or 
stamp his or her name and address below his or her own 
signature. 

Penalty: 1 penalty unit."; 
(A) Section 110A is repealed; 
(/) In section 111, omit "or justice"; 
{j) Divisions 7 and 8 of Part IV are repealed; 
(Jc) In section 123c— 

(i) in sub-section (1)— 
(A) in paragraph (a) after "judge" insert "or the 

associate to any judge"; 
(B) in paragraph {b) after "Court" insert "or County 

Court or the secretary of such a master"; 
(C) for paragraph (c) substitute— 

"(c) ajusticeofthe peace or a bail justice;"; 
(D) for paragraph (d) substitute— 

"(rf) the prothonotary or a deputy prothonotary 
of the Supreme Court, the registrar or a 
deputy registrar of the County Court, the 
principal registrar of the Magistrates' Court 
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or a registrar or deputy registrar of the 
Magistrates' Court; 

(da) the registrar of probates or an assistant 
registrar of probates;"; 

(E) for paragraph (e) substitute— 
"(e) a member or former member of either House 

of the Pariiament of Victoria; 
(ea) a member or former member of either House 

of the Pariiament of the Commonwealth;"; 
(F) after paragraph (g) insert— 

"(ga) a member of the police force of or above the 
rank of sergeant or for the time being in 
charge of a poUce station; 

(gb) a person who holds an office in the public 
service that is prescribed as an office to which 
this section applies; 

(gc) a municipal clerk; 
(gd) a person registered as a patent attorney under 

Part XV of the Patents Act 1952 of the 
Commonwealth;"; 

(ii) for sub-section (3) substitute— 

"(3) The person before whom an affidavit is sworn 
or taken must legibly write, type or stamp his or her 
name and address below his or her own signature where 
it appears on the affidavit. 

Penalty applying to this sub-section: 1 penalty 
unit."; 

(iii) in sub-section (5), omit "by a commissioner or"; 
(/) In section 124— 

(i) in sub-section (1), paragraph (a) is repealed; 
(ii) in sub-section (3), omit "(1) (a) or"; 

(iii) sub-section (6) is repealed; 
(m) In section 126, omit "commissioner and"; 
(n) In section 126A, omit "commissioner or" (where twice 

occurring); 
(o) In section 127— 

(i) in sub-section (1), omit "seven eight"; 
(ii) in sub-section (2), omit "or before a justice sitting in 

any criminal or civil proceeding"; 
{p) In section 128 (1) omit "or within Victoria or in any place 

out of Victoria by or before a commissioner for taking 
affidavits"; 

{q) The Fourth Schedule is repealed. 
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No. 6276. 
Reprinted to No. 
9427. 
Subsequently 
amended by Nos. 
10063.16/1986 
and 110/1986. 

No. 10096. 
Reprinted to 
No. 61/1986. 

Amendment of Imprisonment of Fraudulent Debtors Act 

145. In Part III. of the Imprisonment of Fraudulent Debtors Act 
1958, after section 28, insert— 

Appeal to County Court 
"28A. (1) A person may appeal to the County Court against an 

order for commitment made against that person under this Part. 

(2) The Magistrates' Court Act 1989 applies to an appeal under 
sub-section (1) as if it were an appeal under section 83 of that Act.". 

Amendment of Interpretation of Legislation Act 

146. The Interpretation of Legislation Act 1984 is amended as 
follows: 

(a) In section 38— 
(i) after the definition of "Act", insert— 

' "Bail justice" means a bail justice appointed under 
section 120 of the Magistrates' Court Act 1989.'; 

(ii) after the definition of "Legislative Council", insert— 
' "Magistrates' Court" means the Magistrates' Court 

ofVictoria.'; 
(b) After section 51, insert— 

Summary proceedings 
"51A. (1) Ifan Act or subordinate instrument— 

(a) authorises or requires a proceeding or matter 
to be heard and determined— 
(i) summarily; or 

(ii) by or before the Magistrates' Court; or 
{b) provides for a penalty to be recovered from 

any person— 
(i) summarily; or 

(ii) on summary conviction; or 
(iii) before the Magistrates' Court; or 

(c) uses any other words that imply that a 
proceeding or matter is to be heard and 
determined by or before the Magistrates' Court 
or that a penalty is to be recovered before the 
Court; or 

(d) does not provide a form or mode of procedure 
for the hearing and determination of a 
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proceeding or matter or for the recovery of a 
penalty— 

then, unless the contrary intention appears, the proceeding 
or matter must be heard and determined only by or before 
the Magistrates' Court and the penalty must be recovered 
only before the Magistrates' Court. 

(2) If an act or omission constitutes an offence under an 
Act (other than the Crimes Act 1958 or the Wrongs Act 
1958) or a subordinate instrument and it does not appear 
whether the offence is a summary offence or an indictable 
offence, the offence is deemed to be a summary offence.". 

Amendment of Penalties and Sentences Act 
147. In section 28 (7) of the Penalties and Sentences Act 1985— 

(a) for "a Magistrates' Court" substitute "a venue of the 
Magistrates' Court"; and 

{b) for "other Magistrates' Court" substitute "other venue of 
the Magistrates' Court". 

Amendment of Wrongs Act 
148. After section 2 of the Wrongs Act 1958, insert— 

Offences under this Act deemed to be indictable offences 
"2A. Offences under this Act are, unless the contrary intention 

appears, deemed to be indictable offences.". 

Amendment of various Acts 
149. (1) Section 105 of the Drugs, Poisons and Controlled 

Substances Act 1981 is repealed. 
(2) Section 312A of The Constitution Act Amendment Act 1958 is 

repealed. 

Savings and transitionals 
150. (1) Schedule 8 contains saving and transitional provisions. 
(2) The provisions contained in Schedule 8 are subject to any 

contrary intention appearing in the Magistrates' Court (Consequential 
Amendments) Act 1989. 

No. 10260. 
Amended by 
Nos. 37/1988, 
117/1988. 
127/1986, 
10/1887 and 
16/1987. 

No. 6420. 
Reprinted to 
No.10257. 

No. 9719. 

No. 6224. 
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SCHEDULE 1 
Section 10. 

SALARIES AND ALLOWANCES OF MAGISTRATES 

PART 1—MAGISTRATES 

1. The Chief Magistrate is entitled to be paid— 
(a) a salary at the rate of $81 399 per annum or such higher rate as is for the time 

being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

{b) an allowance at the rate of $3237 per annum or such higher rate as is for the 
time being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

(c) such other allowances as may be fixed from time to time by the Governor in 
Council. 

2. A Deputy Chief Magistrate is entitled to be paid— 
(a) a salary at the rate of $75 277 per annum or such higher rate as is for the time 

being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

{b) an allowance at the rate of $3237 per annum or such higher rate as is for the 
time being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

(c) such other allowances as may be fixed from time to time by the Governor in 
Council. 

3. A magistrate, not being the Chief Magistrate or a Deputy Chief Magistrate, is 
entitled to be paid— 

(a) a salary at the rate of $70 903 per annum or such higher rate as is for the time 
being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

(b) an allowance at the rate of $2588 per annum or such higher rate as is for the 
time being applicable pursuant to an adjustment certified to by the Attorney-
General under clause 4 or 7; and 

(c) such other allowances as may be fixed from time to time by the Governor in 
Council. 

4. Whenever there is an increase in the rate per annum of the salary or allowances 
payable to the Chief Judge and the other judges of the County Court— 

(a) if the increase is in the rate per annum of the salary, the Attorney-General 
must, not later than two months after the increase has taken effect, determine, 
in accordance with clause 5— 
(i) the amount by which the rate per annum of the salary of the Chief 

Magistrate is to be increased; and 
(ii) the amount by which the rate per annum of the salary of a Deputy Chief 

Magistrate is to be increased; and 
(iii) the amount by which the rate per annum of the salary of each other 

magistrate is to be increased— 
and issue a certificate that the rate per annum of the salaries of the Chief 
Magistrate, a Deputy Chief Magistrate and the other magistrates be increased 
accordingly; and 

(b) if the increase is in the rate per annum of the allowance, the Attorney-General 
must, not later than two months after the increase has taken effect, determine, 
in accordance with clause 5— 
(i) the amount by which the rate per annum of the allowance of the Chief 

Magistrate is to be increased; and 
(ii) the amount by which the rate per annum of the allowance of a Deputy 

Chief Magistrate is to be increased; and 

976 



Magistrates' Court ̂ cM 989 Sch. 1 

SCHEDULE \—continued 

(iii) the amount by which the rate per annum of the allowance of each other 
magistrate is to be increased — 

and issue a certificate that the allowances of the Chief Magistrate, a Deputy 
Chief Magistrate and the other magistrates be increased accordingly. 

5. In determining the amount by which the rate per annum of the salary or allowance 
of the Chief Magistrate, a Deputy Chief Magistrate or each other magistrate is to be 
increased, the Attorney-General must have regard to— 

(a) the latest increase in the rate per annum of the salary or allowance, as the case 
may be, applicable to the Chief Judge and the other judges of the County 
Court; and 

{b) the latest decisions of the Australian ConciUation and Arbitration Commission 
or the Australian Industrial Relations Commission that are or may be relevant 
to an increase referred to in paragraph (a); and 

(c) the latest report of the Remuneration Tribunal under section 6 of the 
Remuneration Tribunal Act 1973 of the Commonwealth (as amended and in 
force for the time being) on the question whether any alterations are desirable 
in the remuneration payable to Justices or Judges of federal courts; and 

(d) any other report, whether published before or after the commencement of 
section 10, prepared for the purpose of recommending or determining whether 
salaries or allowances, as the case may be, of judges should be altered— 

and, if the latest increase in the rate per annum of the salary or allowance, as the case 
may be, of the Chief Judge and the other judges of the County Court is made in consequence 
of and in accordance with a decision of the Australian Conciliation and Arbitration 
Commission or the Australian Industrial Relations Commission in a National Wage 
Case, the Attorney-General must determine the amount of the increase in the rate per 
annum of the salary or allowance of the Chief Magistrate, a Deputy Chief Magistrate and 
each other magistrate as an amount that is at least the average of the increase in the rate 
per annum of the salary or allowance of the Chief Judge and the other judges of the 
County Court. 

6. If the Attorney-General issues a certificate under clause 4, the salaries or allowances 
of the Chief Magistrate, a Deputy Chief Magistrate and the other magistrates for all 
purposes under this Act shall be the salaries or allowances as increased in accordance 
with the certificate from the day on which the increase in the salaries or allowances of the 
Chief Judge and the other judges of the County Court are effective. 

7. The Attorney-General may, at any time, having regard to any of the matters 
referred to in clause 5 or any other matters, issue a certificate that the salaries or allowances 
of the Chief Magistrate, a Deputy Chief Magistrate and each other magistrate shall be 
increased, from a date set out in the notice, by any amount or rate set out in the notice 
and, if the Attorney-General issues such a certificate, the salaries or allowances of the 
Chief Magistrate, a Deputy Chief Magistrate and each other magistrate are, from that 
date, the salaries or allowances as so increased. 

8. The Attorney-General must, at least once in each period of 5 years afler the 
commencement of section 10, cause the remuneration of the Chief Magistrate, a Deputy 
Chief Magistrate and the other magistrates to be reviewed in accordance with the current 
wage fixing principles by a person who, in the opinion of the Attorney-General, is a 
person suitably qualified to carry out such a review. 

9. Nothing in this Part authorises the salaries payable to the Chief Magistrate, a 
Deputy Chief Magistrate and the other magistrates to be reduced. 

10. The salaries and allowances payable under this Part shall be paid out of the 
Consolidated Fund which is to the necessary extent appropriated accordingly. 

PART 2—ACTING MAGISTRATES 

11. An acting magistrate, while undertaking the duties of a magistrate, is entitled to 
be paid such remuneration and allowances as are from time to time fixed by the Governor 
in Council. 

12. The remuneration and allowances payable under this Part shall be paid out of the 
Consolidated Fund which is to the necessary extent appropriated accordingly. 
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SCHEDULE 2 
Sections41, SI, 

54(6). 

SUMMARY CRIMINAL HEARINGS 

Venue of Court 

1. (I) A criminal proceeding is returnable at the proper venue of the Court, except 
where otherwise provided by this or any other Act. 

(2) If, before any evidence is given in support of the charge— 
(a) the defendant objects to the venue of the Court; and 
(b) the Court is satisfied, having regard to the convenience of the parties, that the 

proceeding should be transferred to another venue— 
the Court may adjourn the proceeding to another venue of the Court. 

(3) A proceeding is not void because it was returnable or heard and determined at a 
venue of the Court other than the proper venue. 

Coarse of proceedings 

2. (I) In this clause "course of proceedings" means the matters set out in sections 
397,398, 398A, 417 and 418 of the Crimes Act 1958, with any necessary modifications. 

(2) Subject to sub-clause (3), the course of proceedings is the same as that followed in 
a criminal trial in the Supreme Court. 

(3) Leave of the Court is necessary before the Court may be addressed on evidence 
by or on behalf of the informant or the defendant, whether the address is for the purpose 
of opening, or summing up, the evidence. 

Mention system 

3. The appropriate registrar may, on the application of the defendant— 
(a) if the defendant is not on bail or in custody, adjourn the proceeding prior to 

the mention date to a later date; and 
(b) if the defendant is on bail, adjourn the proceeding on the mention date to a 

later date and extend bail but not vary the conditions of bail or revoke bail. 

Non-appearance of informant 

4. If the informant does not appear on the hearing date, the Court may— 
(a) dismiss the charge; or 
(b) adjourn the proceeding on any terms that it thinks fit. 

Non-appearance of defendant 

5. (1) I f -
(a) under sub-section (2) or (3) of section 41 the Court proceeds to hear and 

determine the chai°ge in the defendant's absence; and 
(Jb) the informant had served a brief of evidence on the defendant in accordance 

with section 37— 
the following are, subject to sub-clause (2), admissible as if their contents were a record 
of evidence given orally: 

(c) Any statement a copy of which has been served in the brief of evidence; 
(</) Any exhibit or document referred to in a statement which is admissible. 

(2) The Court may rule as inadmissible the whole or any part of a statement or of 
any exhibit or document referred to in a statement. 
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SCHEDULE 3 
Section 52. 

ALTERNATIVE PROCEDURE FOR CERTAIN SUMMARY OFFENCES 

Alternative procedure on charges for certain summary offences 

1.(1) The following procedure may be used as an alternative to any other procedure 
with respect to any prescribed summary offence. 

(2) If the alternative procedure is used, the provisions of this Schedule apply but 
without prejudice to the application of so much of any other procedure that is not 
inconsistent with it. 

(3) Without limiting the generality of sub-clause (2), section 26 (4) applies to charges 
for which the alternative procedure is used. 

Procedure 

2. If the alternative procedure is used— 
(a) the charge must be in the prescribed form and must be accompanied by— 

(i) a sworn statement of the informant and sworn statements of other 
witnesses (if any), shortly describing the facts of the alleged offence; and 

(ii) a notice advising the defendant that— 
(A) the defendant may elect to appear at the Court and, if the defendant 

does not so elect, the defendant will not be entitled to appear at the 
hearing or to be heard, except by leave of the Court; and 

(B) an election to appear must be in the prescribed form and must be 
delivered by post or otherwise to the appropriate registrar not later 
than the date specified in the notice*; and 

(b) the charge must be served— 
(i) in accordance with section 34 (1) {b) at least 14 days before the election 

date; or 
(ii) in accordance with section 36 (1) at least 28 days before the election 

date— 
and for the purposes of this paragraph the regulations may prescribe how the 
last known place of residence or business of the defendant is to be ascertained 
in specified circumstances; and 

• (c) the provisions of section 31 with respect to the joinder of offences apply; and 
(d) on the receipt by the appropriate registrar on or before the election date of an 

election to appear in the proceeding, that registrar must— 
(i) cause a summons to be served on the defendant in accordance with 

section 34or36(l)(asthe case requires) advising of a return date for the 
proceeding; and 

(ii) cause a copy of that summons to be served on the informant— 
and the proceeding is then to be heard and determined in accordance with 
Schedule 2; and 

(e) at any time after the election date and before a penalty is imposed, the Court 
may, on the application of the defendant, grant leave to defend and, if leave 
is so granted, the procedure to be followed is the same as if the defendant had 
elected to appear in the proceeding; and 

( / ) i f -
(i) an election to appear in the proceeding is not received by the appropriate 

registrar on or before the election date; and 
(ii) leave to defend has not been granted under paragraph (e)— 
the Court may, if satisfied that the chaiige has been served on the defendant 
in accordance with paragraph (b), within one month after the electioii.date 
and without hearing any oral evidence make any order disposing oT the 
proceeding that is authorised by law and, before imposing any penalty, may 
take into consideration— 

* See definition of "election date" in section 3. 
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(iii) evidence of any prior convictions contained in a copy of a document 
which the Court is satisfied has been served on the defendant in accordance 
with clause 4; and 

(iv) any written statement made by the defendant; and 
C?) if the defendant has not elected to appear in the proceeding and leave to 

defend has not been granted under paragraph (e), the defendant is not allowed 
to make any defence to the charge and, in the case of a body corporate, is 
deemed to be a body corporate under the name set out in the chai:ge; and 

{h) a proceeding under paragraph ( / ) is not required to be conducted in open 
court but the Court must not— 
(i) impose a term of imprisonment on any person; or 

(ii) cancel a driver licence, other than a probationary driver licence, held 
under the Road Safety Act\9i6— 

without first adjourning the proceeding into open court in order to consider 
the question of penalty and causing a summons advising of a hearing date to 
be served on the defendant in any manner in which the charge for the offence 
may be served under paragraph (b). 

When order takes effect 

3. (1) For the purpose offixing the time for— 
(a) the commencement of any period of cancellation, suspension or 

disqualification; or 
(b) giving notice of appeal— 

every sentencing order made under the alternative procedure is to be deemed to have 
been made on the twenty-second day after the date of its making. 

(2) For the purposes of sub-sections (2) and (3) of section 21 of the Road Safety Act 
1986, a sentencing order made under the alternative procedure cancelling a probationary 
driver licence or convicting the holder of a probationary driver licence of a prescribed 
offence within the meaning of section 21 (3) of that Act is made on the date of its making. 

Proof of prior convictions 

4. (1) If the alternative procedure is used with respect to an oflfence and it is alleged 
that the defendant has been previously convicted of an offence, there may be served with 
the charge, or at any time at least 14 days before the determination of the charge, a 
separate document signed by the informant or purporting to have been issued by the 
Roads Corporation setting out particulars of the alleged prior conviction. 

(2) If a defendant— 
(a) is served under sub-clause (1) with a document setting out particulars of an 

alleged prior conviction; and 
(b) does not give notice of election to appear in the proceeding; and 
(c) is convicted of the alleged offence— 

the document is admissible in evidence and, in the absence of evidence to the contrary, 
is proof that the defendant has been convicted as alleged. 

(3) The document setting out the alleged prior conviction— 
(a) must contain, or be accompanied by, a notice setting out the effect of 

sub-clause (2); and 
{b) may be served in any manner in which the charge for the offence may be 

served under clause 2 (b). 

Service on body corporate 

5. If the alternative procedure is used and the defendant is a company or a recognized 
company or a recognized foreign company within the meaning of the Companies (Victoria) 
Code, any document required or permitted by this Schedule to be served on the defendant 
may be served on the defendant in accordance with section 528, 529 or 530 of that Code. 
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Section 53(1) 

INDICTABLE OFFENCES WHICH MAY BE HEARD AND DETERMINED 
SUMMARILY 

Causing injury intentionally or recklessly 
1. Offences under section \% oirhe. Crimes Act 1958. 

Administering certain substances 
2. Offences under section 19 of the Crimes Act 1958. 

Threats to inflict serious injury 
3. Offences undersection 21 of the Cn'/?iei^cM958. 

Conduct endangering persons 

4. Offences under section 23 of the Crimes Act 1958. 

Negligently causing serious injury 
5. Offences under section 24 of the Crimes Act 1958. 

Threatening injury to prevent arrest 
6. Offences under section 30 of the Crimes Act 1958.» 

Assaults 
7. Offences under section 31 of the Crimes Act 1958. 

Indecent assault 
8. Offences under section 44 (1) of the Crimes Act 1958. 

Sexual penetration with person aged 16-18 years 
9. Offences under section 49 of the Crimes Act 1958. 

Gross indecency with person under 16 years 
10. Offences under section 50 of the Crimes Act 1958. 

Bestiality 
11. Offences under section 58 of the Crimes Act 1958. 

Procuration 

12. Offences under section 59 of the Crimes Act 1958. 

Prohibition of advertisements for employment in brothels 
13. Offences under section 59A of the Crimes Act 1958. 

Householder permitting sexual penetration of young persons 
14. Offences under section 60 of the Crimes Act 1958. 

Concealing birth of a child 

15. Offences under section 67 of the Crimes Act 1958. 

Theft 
16. Offences under section 74 of the Crimes Act 1958, if the amount or value of the 

property alleged to have been stolen does not in the judgment of the Court exceed 
$25 000 or if the property alleged to have been stolen is a motor vehicle. 
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Robbery 

17. Offences under section 75 of the Crimes Act 1958, if the amount or value of the 
property alleged to have been stolen does not in the judgment of the Court exceed 
$25 000. 

Burglary 

18. Offences under section 76 of the Crimes Act\95i, if the offence involves an intent 
to steal property the amount or value of which does not in the judgment of the Court 
exceed $25 000. 

Aggravated burglary 

19. Offences under section 77 of the Crimes /IcM 958, if the offence involves an intent 
to steal property the amount or value of which does not in the judgment of the Court 
exceed $25 000. 

Removal of articles from places open to the public 

20. Offences under section 78 of the Crimes Act 1958, if the amount or value of the 
article alleged to have been removed does not in the judgment of the Court exceed 
$25 000. 

Obtaining property by deception 

21. Offences under section 81 of the Crimes Act 1958, if the amount or value of the 
property alleged to have been obtained does not in the judgment of the Court exceed 
$25 000. 

Obtaining financial advantage by deception 

22. Offences under section 82 of the Crimes Act 1958, if the amount or value of the 
financial advantage alleged to have been obtained does not in the judgment of the Court 
exceed $25 000. 

False accounting 

23. Offences under section 83 of the Crimes Act 1958, if the amount or value of the 
alleged gain or loss does not in the judgment of the Court exceed $25 000. 

Falsification of documents 

24. Offences under section 83A of the Crimes Act 1958. 

False statement by company directors, etc. 

25. Offences under section 85 of the Crimes Act 1958. 

Suppression, etc. of documents 

26. Offences under section 86 of the Crimes Act 1958, if the amount or value of the 
alleged gain or loss does not in the judgment of the Court exceed $25 000. 

Handling stolen goods 

27. Offences under section 88 of the Crimes Act 1958, if the amount or value of the 
stolen goods alleged to have been handled does not in the judgment of the Court exceed 
$25 000. 

Going equipped for stealing, etc. 

28. Offences under section 91 of the Crimes Act 1958. 

Receipt or solicitation of secret commission by agent 

29. Offences under section 176 of the Crimes Act 1958, if the amount or value of the 
valuable consideration received, solicited, given or offered does not in the judgment of 
the Court exceed $25 000. 
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Giving or receiving false or misleading receipt or account 
30. Offences under section 178 of the Crimes Act 1958, if the amount or value of the 

valuable consideration received or given does not in the judgment of the Court exceed 
$25 000. 

Gift or receipt of secret commission in return for advice given 
31. Offences under section 179 of the Crimes Act 1958, if the amount or value of the 

valuable consideration received or given does not in the judgment of the Court exceed 
$25 000. 

Secret commission to trustee in return for substituted appointment 
32. Offences under section 180 of the Crimes Act 1958, if the amount or valu&of the 

valuable consideration received or given does not in the Judgment of the Court exceed 
$25 000. 

Aiding and abetting offences within or outside Victoria 

33. Offences under section 181 of the Crimes Act 1958, if the amount or value of the 
valuable consideration received or given does not in the judgment of the Court exceed 
$25 000. 

Fraudulently inducing persons to invest money 
34. Offences under section 191 of the Crimes Act 1958. 

Destroying or damaging property 
35. Offences under section 197 (1) and (3) of the Crimes Act 1958, if the amount or 

value of the property alleged to be destroyed or damaged does not in the judgment of the 
Court exceed $25 000. 

Threats to destroy or damage property 

36. Offences under section 198 of the Crimes Act 1958, if the amount or value of the 
property alleged to be threatened to be destroyed or damaged does not in the judgment 
of the Court exceed $25 000. 

Possessing anything with intent to destroy or damage property 
37. Offences under section 199 of the Crimes Act 1958, if the amount or value of the 

property alleged to be intended to be destroyed or damaged does not in the judgment of 
the Court exceed $25 000. 

Forcible entry 
38. Offences under section 207 of the Crimes Act 1958. 

Obstructing engine, carriage, etc. on railway 

39. Offences under section 233 of the Crimes Act 1958. 

False statements 

40. Offences under section 247 of the Crimes Act 1958. 

Forging bills of exchange, etc. 

41. Offences under section 270 of the Crimes Act 1958. 

Forging orders, etc. of Magistrates' Court 
42. Offences under section 279 of the Crimes Act 1958. 

Forging, etc. registers of births, etc. 

43. Offences under section 284 of the Crimes Act 1958. 
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Offence to cause or induce child to take part in prostitution 

44. Offences under section 6 of the Prostitution Regulation Act 1986. 

Offence to obtain payment in respect of sexual services provided by a child 

45. Offences under section 8 of the Prostitution Regulation Act 1986. 

Offence to enter into agreement under which child is to provide sexual services 

46. Offences under section 9 of the Prostitution Regulation Act 1986. 

Offence to force person into or to remain in prostitution 

47. Offences under section 10 of the Prostitution Regulation Act 1986. 

Offence to force person to provide financial support out of prostitution 

48. Offences under section 11 of the Prostitution Regulation Act 1986. 

Drug offences 

49. Indictable offences under the Drugs, Poisons and Controlled Substances Act 1981 
but the maximum penalties that the Court may impose are imprisonment for a period 
not exceeding 3 years or a fine of not more than 50 penalty units or both. 

Pawnbroker offences 

50. Offences under section 22 or section 34 of the Pawnbrokers Act 1958. 

Killing, taking, etc. whales 

51. Offences under section 76 (1), (2), (2A) and (5) of the Wildlife Act 1975, but 
subject to section 85 of that Act. 

Election bribery 

52. Offences under sections 241, 242 and 243 of The Constitution Act Amendment 
Act 1958 but the maximum penalties that the Court may impose are imprisonment for a 
period not exceeding 12 months or a fine of not more than 20 penalty units or both. 

Occupational Health and Safety Act 
53. Indictable offences under the Occupational Health and Safety Act 1985 but subject 

to the following penalties which may be imposed by the Court: 
(a) For an offence against section 42,44, 53 or 54 of that Act— 

(i) in the case of a body corporate, a penalty of not less than 50 penalty units 
and not more than 100 penalty units; or 

(ii) in any other case, a penalty of not less than 10 penalty units and not more 
than 50 penalty units or imprisonment for a period not exceeding 2 years 
or both; 

(b) For any other indictable offence under that Act— 
(i) in the case of a body corporate, a penalty of not more than 100 penalty 

units; or 
(ii) in any other case, a penalty of not more than 25 penalty units. 

Road Safety Act 

54. Offences under section 61 (3) of the Road Safety Act 1986. 

Aggravated pollution 

55. Offences under section 59E of the Environment Protection Act 1970 but the 
maximum penalties that the Court may impose are imprisonment for a period not 
exceeding 2 years or a fine of not more than 400 penalty units or both. 
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Marine Act 
56. Indictable offences under the Marine Act 1988, but subject to section 110 of that 

Act. 

Incitement 
57. Offences under section 32 iG of the Crimes Act 1958 which are alleged to have 

been committed in relation to an indictable offence triable summarily by virtue of any 
item from 1 to 56. 

Attempts 

58. Offences under section 321M of the Crimes Act 1958 which are alleged to have 
been committed in relation to an indictable offence triable summarily by virtue of any 
item from 1 to 56. 

Accessories 

59. Offences under section 325 of the Crimes Act 1958 which are alleged to have been 
committed in relation to a serious indictable offence (within the meaning of that section) 
triable summarily by virtue of any item from 1 to 56. 

Concealing offences for benefit 

60. Offences under section 326 (1) of the Crimes Act 1958 which are alleged to have 
been committed in relation to a serious indictable offence (within the meaning of that 
section) triable summarily by virtue of any item from 1 to 56. 

SCHEDULE 5 

PROVISIONS APPLICABLE TO COMMITTAL PROCEEDINGS 

Section 56. 

Use of hand-up brief procedure 

1. (1) The informant may serve on the defendant a hand-up brief which must 
contain— 

(a) a notice in the prescribed form— 
(i) stating that the committal proceeding will be held at the time and place 

specified; and -^ 
(ii) explaining this clause and clauses 2 to 5 and the rights of the defendant 

at the committal proceeding; and 
(b) a list of the persons who have made statements which the informant intends 

to tender at the committal proceeding; and 
(c) copies of the statements referred to in paragraph (b); and 
(d) a copy of the charge-sheet relating to the offence; and 
(e) a copy of any dociiment which the informant intends to produce as evidence; 

and 
( / ) a list of any things proposed to be tendered as exhibits; and 
ig) a photograph of any proposed exhibit that cannot be described in detail in the 

list. 

(2) A statement which the informant intends to tender at the committal proceeding 
must be— 

(a) in the form of an affidavit; or 
(b) signed by the person making the statement and must contain an 

acknowledgement signed in the presence of— 
(i) a member of the police force of Victoria or of any other State or of the 

Northern Territory of Australia; or 
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(ii) a member of the Australian Federal Police— 
that the statement is true and correct and is made in the belief that a person 
making a false statement in the circumstances is liable to the penalties of 
perjury. 

(3) If a person under the age of 18 years makes a statement which the informant 
intends to tender at the committal proceeding, the statement must include the person's 
age. 

(4) If a person who cannot read makes a statement which the informant intends to 
tender at the committal proceeding— 

(a) the statement must be read to the person before he or she signs it; and 
{b) the acknowledgement must state that the statement was read to the person 

before he or she signed it. 

(5) A person who acknowledges a statement which the informant intends to tender 
at the committal proceeding and which the person knows at the time to be false is liable 
to the penalties of perjury. 

Service of hand-up brief 

2. (1) The hand-up brief referred to in clause 1(1) must be served personally on the 
defendant at least 28 days, or such other period as is prescribed, before the day on which 
the committal proceeding is to be held unless the defendant consents in writing to a lesser 
period. 

(2) Service of a hand-up brief may be proved in any manner in which service of a 
summons to answer to a charge may be proved under section 35. 

(3) The informant must file a copy of the hand-up brief with the registrar at the venue 
of the Court at which the committal proceeding is to be held before the day on which that 
proceeding is to be held. 

Attendance of witnesses 

3. (1) If the informant complies with clauses 1 and 2, he or she does not have to 
arrange for the persons making the statements to attend at the committal proceeding 
unless the informant receives a notice under sub-clause (2). 

(2) If the defendant requires the attendance of a person at the committal proceeding, 
the defendant must at least 14 days before the day on which the committal proceeding is 
to be held give notice in writing to the informant and the registrar at the venue of the 
Court at which the committal proceeding is to be held. 

(3) The defendant may at any time before the commencement of the committal 
proceeding withdraw, wholly or in part, a notice under sub-clause (2) by notice in writing 
to the informant and the registrar. 

(4) The Court may at any time before the commencement of the committal proceeding, 
on the appUcation of the informant or of its own motion, set aside, wholly or in part, a 
notice under sub-clause (2). 

(5) An informant must cause a written notice of application under sub-clause (4) to 
be served on the defendant or the defendant's counsel or solicitor at least 3 days before 
the day on which the application is to be heard. 

(6) If the Court proposes to make an order under sub-clause (4) of its own motion, 
the Court must cause the registrar at the venue of the Court at which the committal 
proceeding is to be held to serve written notice of the proposal on the defendant and the 
informant or their counsel or solicitors at least 3 days before the day on which the order 
is proposed to be made. 

(7) The Court must not make an order under sub-clause (4) unless the Court is 
satisfied that it would be frivolous, vexatious or oppressive in all the circumstances to 
require a witness to attend at the committal proceeding. 

(8) When deciding whether to make an order under sub-clause (4), the Court may 
have regard to the statement of any witness concerned. 
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Inspection of exhibits 

4. The defendant may, before the committal proceeding is held, inspect the exhibits 
at a time and place agreed between the defendant and the informant. 

Procedure at a committal proceeding 
5. (1) A witness who has been required by the defendant under clause 3 (2) to attend 

a committal proceeding must, subject to sub-clause (2) and clause 3 (4), be called to give 
evidence. 

(2) If a witness has been required by the defendant to attend the committal proceeding 
and does not attend, his or her statement is inadmissible in evidence unless the notice 
requiring the attendance of the witness has been set aside under clause 3 (4). 

(3) If a witness who has been required by the defendant to attend the committal 
proceeding does not attend, the Court may— 

(a) adjourn the proceeding; or 
(b) cause a warrant to arrest or summons to be issued to compel the attendance 

of the witness; or 
(c) continue the committal proceeding in the absence of the witness if satisfied 

that it would not be unfair to the defendant to do so. 

(4) Unless the Court gives leave to the contrary, a witness called to give evidence for 
the prosecution must confine his or her evidence-in-chief to identifying himself or herself 
and attesting to the truthfulness of the statement served in the hand-up brief. 

(5) On proof of their service on the defendant in accordance with clause 2 the 
following are, subject to sub-clause (6), admissible as if their contents were a record of 
evidence given orally: 

(a) Any statement the truthfulness of which has been attested to; 
(b) Subject to sub-clause (2), any other statement a copy of which has been served 

in the hand-up brief; 
(c) Any exhibit or document referred to in a statement which is admissible. 

(6) The Court may rule as inadmissible the whole or any part of a statement or of 
any exhibit or document referred to in a statement. 

(7) The Court may require a witness whose statement has been tendered in evidence 
to give evidence at the committal proceeding. 

(8) A witness who gives evidence may be cross-examined and re-examined. 

(9) Evidence given at a committal proceeding must be recorded in accordance with 
Part VI. of the Evidence Act 1958. 

Procedure if hand-up brief not served 
6. (1) UnlesstheCourtotherwiseorders,ifa hand-up brief has not been served— 

(a) the evidence-in-chief of each witness for the prosecution must be given in the 
form of a statement prepared and signed before the committal proceeding is 
held; and 

(ft) unless the Court gives leave to the contrary, a witness called to give evidence 
must confine his or her evidence-in-chief to identifying himself or herself and 
attesting to the truthfulness of the statement prepared in accordance with 
paragraph (a). 

(2) On it being proved that a statement prepared in accordance with sub-clause (1) 
(a) was served personally on the defendant before the commencement of the committal 
proceeding, the statement, if its truthfulness has been attested to, and any exhibit or 
document referred to in it are, subject to sub-clause (3), admissible as if their contents 
were a record of evidence given orally. 

(3) The Court may rule as inadmissible the whole or any part of a statement prepared 
in accordance with sub<lause (I) (a) or of any exhibit or document referred to in such a 
statement. 
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(4) Clause 5 (8) and (9) applies to evidence given under the procedure set out in this 
clause. 

Procedure if defendant makes admission of relevant fact or matter 

7. (1) If under section 149A of the Evidence Act 1958 a defendant makes, during a 
committal proceeding, an admission of any fact or matter that is relevant in the proceeding, 
the Court must cause the admission to be included in the record of the proceeding. 

(2) An admission made by a defendant during a committal proceeding may be used 
in evidence at the subsequent trial. 

Absence of defendant 

8. (1) If the Court— 
(a) has commenced to conduct a committal proceeding; and 
(b) is satisfied that there are special circumstances in respect of a defendant; and 
(c) is of the opinion that the committal proceeding cannot be postponed without 

undue prejudice or inconvenience to the prosecution or any other defendant 
or any witness— 

the Court may, on application made by or on behalf of a defendant, authorise the 
defendant to be absent from the committal proceeding for a period fixed by the Court, 
subject to such conditions, limitations and restrictions as the Court imposes. 

(2) If, during a committal proceeding, a defendant— 
(a) absconds; or 
(b) behaves in a manner necessitating the defendant's removal from the court 

room and the Court orders the defendant to be removed; or 
(c) is authorised under sub-clause (1) to be absent; or 
{d) is absent for any other reason— 

the Court may continue the committal proceeding in the absence of the defendant if the 
Court is of the opinion that the committal proceeding cannot be postponed without 
undue prejudice or inconvenience to the prosecution or any other defendant or any 
witness. 

Procedure if defendant absent at close of prosecution case 

9. If— 
(a) a committal proceeding is continued in the absence of a defendant; and 
(ft) the defendant is not present when the evidence for the prosecution is 

concluded— 
the Court must, unless it makes an order under clause 11 for the defendant to be 
discharged— 

(c) postpone the committal proceeding until the defendant is present; or 
(d) if any other defendant is present, postpone the committal proceeding in 

respect of the charge against the absent defendant. 

Procedure on defendant's attendance after absence 

10. If a defendant— 
(a) has been absent from a committal proceeding; and 
(b) was not represented by counsel or a solicitor during the absence— 

then, on the defendant's attendance, the Court— 
(c) must direct that the record of evidence be played or the shorthand notes be 

read over in the presence of the defendant or that the defendant be supplied 
with a transcript of the evidence; and 

id) may, on the application of the defendant, recall for further examination any 
witness who gave evidence during the defendant's absence. 
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Procedure at close of case for prosecution 
11. (1) After the evidence for the prosecution is concluded, the Court must— 

(a) if in its opinion the evidence is not of sufficient weight to support a conviction 
for any indictable offence, order the defendant to be discharged; or 

(b) if in its opinion the evidence is of sufficient weight to support a conviction for 
the offence with which the defendant is charged, caution the defendant in the 
prescribed manner and inform the defendant of the options set out in section 
398 of the Crimes Act 1958 and of the provisions of section 399A of that Act; 
or 

(c) if in its opinion the evidence is of sufficient weight to support a conviction for 
an indictable offence other than that with which the defendant is charged, 
direct the informant to prepare a chaise for that offence and cause the defendant 
to be charged with that offence and then proceed in accordance with paragraph 
(b). 

(2) At the conclusion of the evidence for the prosecution and evidence for the defence, 
if any, the Court must— 

(a) if in its opinion the evidence is not of sufficient weight to support a conviction 
for the offence with which the defendant is charged, order the defendant to be 
discharged; or 

(b) if in its opinion the evidence is of sufficient weight to support a conviction for 
the offence with which the defendant is charged, commit the defendant for 
trial at the next sittings of the Supreme Court or County Court and must— 
(i) remand the defendant in custody until trial; or 

(ii) grant bail until trial. 

(3) If a defendant is committed for trial, the registrar at the venue of the Court at 
which the committal proceeding was held must forward to the Director of Public 
Prosecutions— 

(a) the depositions; and 
(b) all exhibits which have remained in the custody of the Court; and 
(c) copiesofallprocessfiledin the Court in the proceeding; and 
(d) copies of all bail undertakings in the proceeding. 

Recommittal where accused committed to wrong court 
12. (1) If a defendant is committed for trial by a court which lacks jurisdiction to try 

the case, the Magistrates' Court may, at any time before the commencement of the trial— 
(a) ifthe defendant is in custody— 

(i) direct that the defendant be brought before the Court; and 
(ii) amend the order committing the defendant for trial; and 

(iii) amend the remand warrant; and 
(b) ifthe defendant is not in custody, direct that a summons to appear or warrant 

to arrest be issued and, on the appearance of the defendant before the Court, 
it may— 
(i) amend the order committing the defendant for trial; and 

(ii) vary the bail order. 

(2) If the defendant appears before the court to which the defendant has been 
committed and that court lacks jurisdiction, that court may direct the defendant to be 
tried by another court and may — 

{a) ifthe defendant has already been granted bail, vary the bail order, or 
(b) ifthe defendant is in custody, amend the remand warrant. 

Evidence taken after accused person directed to be tried 

13. (I) Ifa defendant has been committed for trial, the Director of Public Prosecutions 
or the defendant may apply to the Court for an order that the evidence of a person who 
was not examined as a witness at the committal proceeding be taken at a time and place 
fixed by the Court. 
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(2) The Court must not make an order under sub-clause (1) unless it is satisfied 
that— 

(a) the person who was not examined at the committal proceeding is able to give 
material evidence; and 

(6) it is in the interests of justice that the evidence of the witness be taken. 

(3) If an order is made under sub-clause (1), the applicant for the order must give to 
the other party, a reasonable time before the evidence is to be taken, notice in writing of 
the time and place at which the evidence is to be taken. 

(4) Before the evidence is given the Court must inform the defendant of the provisions 
of section 55AB of the Evidence Act 1958. 

(5) The evidence of a witness given under this clause must be given and recorded in 
the same manner as evidence at a committal proceeding. 

(6) The record of the evidence of any witness given under this clause must be forwarded 
as soon as possible by the registrar at the venue of the Court at which the committal 
proceeding was held to the Director of Public Prosecutions and has effect and must be 
treated as if it were a record of evidence given at the committal proceeding. 

Copies of depositions and exhibits and examination of exhibits 

14. A defendant committed for trial is entitled— 
(a) to receive free of charge from the Director of Public Prosecutions— 

(i) a copy of the depositions; and 
(ii) a copy of any exhibit not previously supplied to the defendant, if in the 

opinion of the Director of Public Prosecutions it is reasonable to provide 
a copy for the preparation of the defence; and 

(b) to examine any exhibits. 

Special rules applicable to certain sexual offences 
15. (1) This clause applies to a committal proceeding which relates to a charge for 

an offence under section 45,47,48,50,51 or 52 of the Crimes Act 1958, whether or not the 
committal proceeding relates to any other charge against the same or any other person 
and whether or not it is alleged that there are aggravating circumstances. 

(2) The informant must be represented by counsel or a solicitor. 

(3) While the complainant is giving evidence or the statement of the complainant is 
being read, only the following may be present: 

(a) The informant; 
(b) The defendant; 
(c) The counsel and soUcitors and their clerks acting for the prosecution and the 

defence; 
(d) The court officials whose presence is required; 
(e) The members of the police force whose presence is required for court security 

purposes; 
( / ) Persons who have been authorised by the Court to be present. 

(4) The Court must give reasons for authorising under sub-clause (3) ( / ) a person to 
be present while the complainant is giving evidence or the statement of the complainant 
is being read. 

(5) The informant must use the hand-up brief procedure set out in clause 1 unless the 
Court grants leave under sub-clause (6). 

(6) The Court may, if satisfied on the application of the informant that it is in the 
interests of justice to do so, grant leave to the informant to use the procedure set out in 
clause 6. 

(7) An application under sub-clause (6) may be made at any time before the 
commencement of the committal proceeding without notice to the defendant. 

(8) The committal proceeding must be commenced within— 
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(a) 3 months after the commencement of the proceeding for an offence referred 
to in sub-clau!;e (1); or 

(b) any longer peiiod that is fixed by the Court— 
(i) during the period referred to in paragraph (a); or 

(ii) during any such longer period previously fixed by the Court. 

(9) If a committal prciceeding has not been commenced before the period referred to 
in sub-clause (8) has passed, the defendant must appear or be brought before the Court, 
which must order that tliie defendant is not to stand trial for the offence or offences 
charged. 

(10) Sub-clauses (8) and (9) do not apply— 
(a) if the defendant has failed to appear in accordance with the conditions of his 

or her bail; or 
(b) if a warrant to arrest the defendant has been issued and at the end of 3 months 

from the commencement of the proceeding for the offence the defendant has 
not been arrested; or 

(c) if the defendant requests that the committal proceeding be commenced at a 
time which is later than 3 months after the commencement of the proceeding 
for the offence and the Court is satisfied that in the interests of justice the 
request should be granted. 

Time limits applicable to certain committal proceedings 
16. (1) A committal proceeding which relates to a charge for an offence (other than a 

committal proceeding to which clause 15 applies) must be commenced within— 
(a) the prescribed period after the commencement of the proceeding for the 

offence; or 
(b) any longer period that is fixed by the Court— 

(i) during the period referred to in paragraph (a); or 
(ii) during an;' such longer period previously fixed by the Court. 

(2) If a committal proceeding has not been commenced before the period referred to 
in sub-clause (1) has passed, the defendant must appear or be brought before the Court, 
which must order that the defendant is not to stand trial for the offence or offences 
charged. 

(3) Sub-clauses (1) and (2) do not apply— 
(a) if the defendant has failed to appear in accordance with the conditions of his 

or her bail; or 
(b) if a warrant to arrest the defendant has been issued and at the end of the 

prescribed period from the commencement of the proceeding for the offence 
the defendant has not been arrested; or 

(c) if the defendant requests that the committal proceeding be commenced at a 
time which is later than the prescribed period after the commencement of the 
proceeding for the offence and the Court is satisfied that in the interests of 
justice the request should be granted. 

SCHEDULE6 
Section 88. 

PROCEDURE ON APPEALS TO THE COUNTY COURT 

Service of notice of appeal 

1.(1) Notice of an appeal under section 83 or 84 must be given within 30 days after 
the day on which the sentencing order of the Magistrates' Court was made. 

(2) A notice of appeal given after the end of the period referred to in sub-clause (1) is 
deemed to be an application for leave to appeal on the grounds stated in the notice. 

(3) The County Court may grant leave to appeal under sub-clause (2) and the appellant 
may proceed with the appeal if— 
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(a) it is of the opinion that the failure to give notice of appeal within the period 
referred to in sub-clause (1) was due to exceptional circumstances; and 

(b) it is satisfied that the respondent's case would not be materially prejudiced 
because of the delay. 

(4) Notice of appeal is given by filing with the registrar of the Magistrates' Court at 
the venue of the Court where the sentencing order was made a notice in the form 
prescribed by the rules of the County Court and stating the general grounds of appeal and 
serving a copy of the notice on the respondent in accordance with clause 5. 

(5) A registrar who receives a notice of appeal under sub-clause (4) must forward a 
copy of it to the registrar of the County Court. 

(6) If the County Court is satisfied that— 
(a) a copy of a notice of appeal was served on the respondent; and 
(b) the appeal was not afterwards prosecuted or the County Court has no 

jurisdiction to hear and determine the appeal— 
the County Court may order the appellant to pay to the respondent any costs that it 
thinks reasonable. 

Undertaking to prosecute appeal 

2. (1) A notice of an appeal under section 83 must include an undertaking signed by 
the appellant— 

(a) to appear at the County Court to prosecute the appeal at a place and on a day 
fixed or to be fixed by the registrar of the County Court and to be present in 
the County Court for the duration of the appeal; and 

(b) to notify forthwith the registrar of the County Court in writing of any change 
of address of the appellant from that appearing in the notice of appeal. 

(2) An undertaking under sub-clause (1) must be signed by the appellant in the 
presence of— 

(a) the registrar of the Magistrates' Court with whom the notice of appeal is filed; 
or 

(b) if the appellant is in a prison or youth training centre, the officer in charge of 
the prison or youth training centre or any prison officer of or above the rank 
of senior prison officer; or 

(c) if the appellant is in a police gaol, a member of the police force of or above 
the rank of sergeant or for the time being in charge of a police station. 

(3) If an appellant breaches an undertaking under sub-clause (I) or abandons an 
appeal under clause 6, the County Court may order the appellant to pay any costs 
incurred as a result of the breach or abandonment. 

(4) A corporation may sign a notice of appeal and enter into an undertaking under 
sub-clause (1) by a person duly appointed by the corporation to represent it for those 
purposes. 

Stay of order 

3. (1) If an appellant is not in custody because of the sentencing order appealed 
against, the appeal operates as a stay of the sentencing order when the appellant files the 
notice of appeal and signs the undertaking referred to in clause 2(1). 

(2) If an appellant is in custody because of the sentencing order appealed against, the 
appeal operates as a stay of the sentencing order when— 

(a) the appellant files the notice of appeal and signs the undertaking referred to 
in clause 2(1); and 

{b) the appellant enters bail, if bail is granted under clause 4. 

(3) This clause is subject to section 29 of the Road Safety Act 1986. 

992 



Magistrates' Court Act \9%9 Sch. 6 

SCHEDULE 6—continued 

Bail pending appeal 

4. (1) If an appellant is in custody because of the sentencing order appealed against 
and wishes to be released pending the determination of the appeal, the appellant— 

(a) may apply to the Magistrates' Court to be released on bail; and 
(b) if he or she makes such an application, must give reasonable notice of the 

application to the respondent to the appeal. 

(2) If an application is made under sub-clause (1), the Court must either grant or 
refuse bail as if the appellant were accused of an offence and were being held in custody 
in relation to that offence and, for this purpose, the Bail Act 1977 (with any necessary 
modifications) applies. 

Service of notices 

5. A copy of a notice of appeal must be served on the respondent— 
(a) by delivering it to the respondent personally or by leaving it for the respondent 

at the respondent's last or most usual place of residence or of business with a 
person who apparently resides or works there and who apparently is not less 
than 16 years of age; or 

(b) in any other manner directed by the Court if satisfied that service as provided 
in paragraph (a) cannot reasonably be effected. 

Abandonment of appeal 

6. (1) An appellant may abandon an appeal against a sentencing order under which 
a term of imprisonment or detention was imposed— 

(a) if the appellant is not in custody, by surrendering to the registrar of the County 
Court and immediately filing with the registrar a notice in the form prescribed 
by the rules of the County Court; or 

(b) if the appellant is in custody, by filing with the registrar of the County Court 
a notice referred to in paragraph (a). 

(2) An appellant may abandon an appeal against any other sentencing order by filing 
with the registrar of the County Court a notice in the form prescribed by the rules of the 
County'Court. 

(3) If an appeal is struck out under section 86 (3), the registrar of the County Court 
must give to the respondent or to the respondent's solicitor a copy of the order striking 
out the appeal. 

(4) The making of an order striking out an appeal discharges the undertaking of the 
appellant to prosecute the appeal. 

Costs on abandonment 

7. (1) Within 30 days after receiving a copy of the order striking out the appeal, the 
respondent may apply to the County Court for an order dealing with the respondent's 
costs of the appeal. 

(2) If a respondent proposes to apply to the Court under sub<lause (1), the respondent 
must first give notice in writing of the proposed application to the appellant. 

(3) A notice under sub-clause (2) may be given by posting it to the address of the 
appellant on the notice of appeal. 

(4) On an application under sub-clause (1), the County Court may make any order 
that it considers just. 

One notice of appeal for two or more sentencing orders 

8. If sentencing orders are made in respect of two or more charges contained in the 
one charge-sheet and heard together, the appellant may give one notice of appeal for all 
or any of those sentencing orders. 
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Section 99. 

PROCEDURE FOR ENFORCEMENT OF INFRINGEMENT PENALTIES 

PART 1—INTRODUCTORY 

Application of Schedule 

1.(1) The procedures set out in this Schedule may be used for the enforcement of 
inMngement penalties and penalties imposed by penalty notices. 

(2) If the procedures set out in this Schedule are used, they apply without prejudice 
to the application of so much of any other procedure as is consistent with this Schedule. 

(3) The procedures set out in Part 2 may be used in relation to any infringement 
notice, whenever issued. 

(4) The procedures set out in Part 3 apply to penalty notices and prescribed offences 
despite anything to the contrary in a Code. 

Definitions 
2. In this Schedule— 

"Appropriate o£Bcer" means the holder of a prescribed office or the holder of an 
office in a prescribed class of offices. 

"Certificate" means a certificate under clause 4 (1) (6). 
"Code" means a Code within the meaning of section 32 of the Interpretation of 

Legislation Act \9M. 
"Continning offence provision" means a prescribed provision of an Act or a Code. 
"Courtesy letter" means a notice served under clause 3(1). 
"Enforcement agency", in relation to an infringement notice, means a person or 

body authorised by or under an Act to take proceedings for the offence in 
respect of which the infringement notice was issued. 

"Enforcement order" means an order under clause 5(1). 
"Fine" means the amount payable under an enforcement order. 
"Infringement notice" means an infringement notice under a prescribed provision 

of any Act or statutory rule. 
"Infringement penalty" means the amount specified in an infringement notice as 

payable in respect of the offence for which the infringement notice was issued. 
"Penalty notice" means a penalty notice under a prescribed provision of an Act or 

a Code. 
"Prescribed offence" means an offence within the meaning of, or prescribed under, 

a prescribed provision of an Act or a Code. 
"Registrar" means a registrar at a venue of the Court prescribed under section 140 

(1)0). 
"Statutory rule" has the same meaning as in the Subordinate Legislation Act 1962. 

PART 2—INFRINGEMENT NOTICES 

Courtesy letters 
3. (1) If it appears to an appropriate officer that an infringement penalty has not 

been paid before the end of the time specified in the infringement notice, the officer may 
serve a notice (a "courtesy letter") on the person on whom the infringement notice was 
served. 

(2) A courtesy letter must state— 
(a) that the person on whom it is served has a further 28 days in which to pay the 

infringement penalty together with any prescribed costs; and 
{b) that in default of payment, the person may be dealt with under this Part. 
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(3) A courtesy letter may contain any other information that is prescribed for the 
purposes of this sub-clause. 

(4) If a person is served with a courtesy letter in relation to an infringement notice, 
the time for payment of the infringement penalty is extended until the end of 28 days 
afler service of the courtesy letter. 

(5) The infringement penalty together with the prescribed costs may be paid within 
the extended period as if the infringement notice or law under which the notice was 
served also required the payment of those costs. 

(6) A person who has been served with a courtesy letter may decline to be dealt with 
under this Part by serving a written statement to that effect on the officer or person 
specified for that purpose in the letter within 28 days after service of the letter. 

Registration of infringement penalties 

4. (1) An enforcement agency may seek to have an infringement penalty registered 
by providing to a registrar— 

(a) a document* containing the prescribed particulars in relation to persons who 
have not paid infringement penalties; and 

(J}) a certificate in the prescribed form signed by. an appropriate officer and 
certifying that in respect of each person listed in the document the requirements 
set out in sub-clause (2), and any other prescribed requirements, have been 
satisfied. 

(2) A certificate under sub-clause (\){b) must certify that— 
(a) an infringement notice has been served on the person; and 
{b) a courtesy letter has been served on the person after the end of the time 

specified in the infringement notice as the time within which the infringement 
penalty may be paid; and 

(c) a period of at least 28 days has passed since the courtesy letter was served; 
and 

(d) the infringement penalty and any prescribed costs had not been paid before 
the certificate was issued; and 

(e) the person has not, under clause 3 (6), declined to be dealt with under this 
Part; and 

( / ) a charge in relation to the offence has not been laid; and 
(g) a charge may still be laid in relation to the oflfence, having regard to the time 

when the offence is alleged to have been committed; and 
{h) if the infringement notice was served under section 87 of the Road Safety Act 

1986, the person was at the time of the alleged offence— 
(i) the owner of the vehicle within the meaning of Part 7 of that Act; or 

(ii) the person in charge of the vehicle as shown in a sworn statement suppUed 
in accordance with section 86 (3) (a) of that Act; and 

(0 if the infringement notice was served under section 67 of the Road Safety Act 
1986, the person was at the time of the alleged offence— 
(i) the owner of the motor vehicle within the meaning of section 66 of that 

Act; or 
(ii) the driver of the motor vehicle as shown in a sworn statement supplied 

in accordance with section 66 (3) (a) of that Act. 

(3) If it appears to the registrar from the certificate provided under sub-clause (I) (6) 
that the requirements listed in sub-clause (2) and any other prescribed requirements have 
been satisfied in relation to a person listed in the document provided with the certificate, 
the registrar may register the infringement penalty together with any prescribed costs for 
the purpose of enforcement under this Part. 

* See definition of "document" in section 38 of the Interpretation of Legislation Act 
1984. 
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(4) The enforcement agency may, by notice in the prescribed form filed with the 
registrar at any time before an infringement penalty is registered under sub-clause (3) in 
relation to a person, request the registrar not to register the infringement penalty. 

(5) A registrar must comply with a request made in accordance with sub-clause (4). 

Enforcement orders 

5. (1) On registering an infringement penalty together with any prescribed costs, the 
registrar must make an order— 

(a) in the case of a natural person, that the person pay to the Court the amount 
of the infringement penalty and the prescribed amount for costs and that in 
default of payment the person be imprisoned for a period of 1 day in respect 
of each $50 or part of $50 of the amount then remaining unpaid; or 

(fc) in the case of a corporation, that the corporation pay to the Court the amount 
of the infringement penalty and the prescribed amount for costs and that in 
default of payment the amount is to be levied under a warrant to seize 
property. 

(2) An enforcement order is deemed to be an order of the Court. 

(3) In this clause the prescribed amount for costs is the sum of— 
(a) the amount of costs (if any) registered together with the infringement penalty; 

and 
(ft) the prescribed costs of the enforcement order; and 
(c) any other costs required to be charged in relation to the enforcement order 

under this or any other Act. 

Notice of enforcement order 

6. (1) On the making of an enforcement order, the registrar must cause a notice in 
the prescribed form to be served on the person against whom the order is made. 

(2) The notice must state that if the fine is not paid within 28 days after the date of 
the notice— 

(a) in the case of a natural person, a warrant will be issued for the imprisonment 
of that person for the period specified in the order; or 

(6) in the case of a corporation, a warrant to seize property will be issued. 

Applications concerning payment of fine 
7. (1) A person against whom an enforcement order is made may apply to the 

registrar personally or in writing or in any other manner approved by the registrar for 
either or both of the following: 

(a) An order that the time within which the fine is to be paid be extended; or 
(ft) An order that the fine be paid by instalments. 

(2) On receipt of an application under sub-clause (I), the registrar may do one or 
more of the following: 

(a) Allow additional time for the payment of the fine or the balance of the fine; 
(ft) Direct payment of the fine to be made by instalments; 
(c) Direct payment of the fine or instalments to be made at the time or times 

specified by the registrar. 

Issue of warrants 

8. (1) If a person on whom a notice under clause 6 is served defaults in the payment 
of the fine— 

(a) in the case of a natural person, the registrar must issue a warrant to imprison 
against that person; and 

(ft) in the case of a corporation, the registrar must issue a warrant to seize property 
against that corporation. 
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(2) A warrant issued under sub-clause (1) (a) must not be executed unless the fine or 
any part of the fine remains unpaid for 7 days after a demand is made on the person in 
default by the person to whom the warrant is directed. 

(3) The person making the demand under sub-clause (2) must deliver to the person 
in default a statement in writing in the prescribed form setting out a summary of the 
provisions of this Part with respect to the allowance of time to pay and payment by 
instalments and with respect to applications for revocation of enforcement orders. 

(4) Without affecting the operation of any other provision of this Act, a warrant 
issued under sub-clause (1) (a) or (1) (6) may be directed to the sheriff. 

(5) Section 111 (4) to (7) appUes to a warrant to seize property issued under 
sub-clause (\)(b) and directed to the sheriff 

(6) A person authorised to execute a warrant issued under sub-clause (1) (a) that is 
directed to the sheriff may also execute any unexecuted warrant issued under that 
sub-clause against the same person that is not directed to the sheriff. 

Effect of enforcement order 

9. (1) Subject to clause 10, if an enforcement order is made in relation to an offence 
alleged to have been committed by a person— 

(a) the person is not thereby to be taken to have been convicted of the offence; 
and 

(b) the person is not liable to any further proceedings for the alleged offence; and 
(c) the making of the order does not in any way affect or prejudice any civil claim, 

action or proceeding arising out of the same occurrence; and 
(d) payment in accordance with the order is not an admission of liability for the 

purpose of, and does not in any way affect or prejudice, any civil claim, action 
or proceeding arising out of the same occurrence. 

(2) Any amount recovered as a result of the making of an enforcement order is to be 
dealt with in the same way as an amount recovered as a result of a conviction. 

Revocation of enforcement orders 

10. (1) An enforcement agency or any person against whom an enforcement order 
has been made may apply to the registrar at the venue of the Court at which the order 
was made for the revocation of the enforcement order, unless a warrant has been executed 
under this Part in enforcement of the order. 

(2) An application under sub-clause (1) must— 
{a) be filed with the registrar; and 
(b) if filed by the person against whom the enforcement order has been made, be 

accompanied by a statutory declaration setting out the grounds on which the 
revocation is sought. 

(3) If an enforcement agency applies for the revocation of an enforcement order, the 
registrar must revoke the enforcement order and, on its revocation, the enforcement 
order ceases to have effect. 

(4) If the person a^nst whom the enforcement order has been made applies for its 
revocation and the registrar— 

(a) is satisfied that there are suflicient grounds for revocation, the registrar must 
revoke the enforcement order and, on its revocation, the enforcement order 
ceases to have effect; or 

(b) is satisfied that there are sufficient grounds to vary the prescribed amount for 
costs within the meaning of clause S, the registrar must vary the costs and 
notify the applicant that the amount of the infringement penalty together with 
costs as varied must be paid within 28 days after the date of the notice; or 

(c) is not satisfied that there are sufficient grounds for revocation or variation of 
costs, the registrar must notify the applicant that the order has not been 
revoked because of insufficient grounds to justify its revocation. 
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(5) If the registrar revokes an enforcement order under sub-clause (3) or (4), the 
registrar must notify the enforcement agency and the person against whom the order was 
made that— 

(a) the order has been revoked; and 
(b) the matter of the alleged offence will be referred to the Court for hearing and 

determination. 

(6) A person who receives a notice under sub-clause (4) {b) or (c) may, within 28 days 
after the date of the notice, apply to the registrar to have the application for revocation 
referred to the Court, and the registrar must thereupon refer the matter to the Court 
under clause 11. 

Procedure after revocation or making of application under clause 10 (6) 
11. (1) If an enforcement order is revoked or an application is made under clause 10 

(6), the registrar must— 
(a) cause a notice of the time and place of hearing to be given or sent to the 

enforcement agency and to the person against whom the enforcement order 
was made; and 

{b) unless a notice has been received under clause 12 (1) before the date of the 
hearing, file in the Court for the purpose of the hearing— 
(i) a copy of the certificate on which the enforcement order was made; and 

(ii) a copy of the part of the document provided under clause 4 (1) (a) that 
relates to the person against whom the order was made. 

(2) For the purpose of the hearing of the alleged offence the copy documents filed 
under sub-clause (1) (/>) are deemed to be a charge in relation to the alleged offence that 
was filed— 

(a) with the appropriate registrar on the date on which the certificate was provided 
under clause 4(1); and 

(b) by the appropriate officer who signed the certificate. 

Non-prosecution of offence 

12. (1) An enforcement agency may, by notice in the prescribed form filed with the 
registrar, request the registrar not to refer the matter to the Court. 

(2) If a request is made under sub-clause (1) the registrar must— 
(fl) if the enforcement order has not been revoked— 

(i) revoke the enforcement order and, on its revocation, the enforcement 
order ceases to have effect; and 

(ii) not refer the matter to the Court; or 
{b) if the enforcement order has been revoked, not refer the matter to the Court— 

and notify the person against whom the order had been made— 
(c) of the revocation of the order, if it was revoked under subclause (2) (a) (i); 

and 
(d) that the matter will not be referred to the Court. 

Hearing by Court 
13. (1) If the matter has been referred to the Court as a result of the making of an 

application under clause 10 (6), the Court may revoke the enforcement order, which then 
ceases to have effect, and proceed to hear and determine the matter of the alleged offence. 

(2) If the matter has been referred to the Court as a result of the revocation of an 
enforcement order, the Court may proceed to hear and determine the matter of the 
alleged offence. 

(3) The Court may proceed under sub-clause (1) or (2) to hear and determine the 
matter of an alleged offence even though a charge-sheet has not been served on the 
defendant. 

(4) If, but for this sub-clause, the hearing of an alleged offence under this clause may 
not proceed only because— 
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(a) the defendant was not served with a notice of the time and place of the 
hearing; and 

(6) the Court is not satisfied that— 
(i) the defendant had knowledge of the time and place of the hearing; or 

(ii) if the Court is satisfied that the defendant had that knowledge, the 
defendant would not be prejudiced by the non-service— 

the hearing of the alleged offence may proceed if the Court is satisfied that the defendant 
is avoiding service of the notice or cannot be found after reasonable search and inquiry. 

Service of documents 
14. (1) All documents required or permitted by this Part to be given or served, may 

be served personally or by post or in any other prescribed manner. 

(2) If a courtesy letter is served by post it must be addressed— 
(a) to the last known place of residence or business of the person alleged to have 

committed the offence; or 
(b) if the infringement notice was served under section 87 of the Road Safety Act 

1986— 
(i) to the last address of the owner of the vehicle within the meaning of Part 

7 of that Act; or 
(ii) if a sworn statement has been supplied by the owner of the vehicle under 

section 86 (3) (a) of that Act, to the last address of the person alleged in 
that statement to have been in charge of the vehicle; or 

(c) if the infringement notice was served under section 67 of the Road Safety Act 
1986— 
(i) to the last address of the owner of the motor vehicle within the meaning 

of section 66 of that Act; or 
(ii) if a sworn statement has been supplied by the owner of the motor vehicle 

under section 66 (3) (a) of that Act, to the last address of the person 
alleged in that statement to have been the driver of the motor vehicle. 

(3) Any other document served by post under this Part must be addressed— 
(a) to the address for service given by the person on whom the document is to be 

served; or 
(b) if no address for service has been given, to the address contained in the 

document provided under clause 4 (1) (a). 

PART 3—PENALTY NOTICES 

Application of Part 2 to penalty notices 
15. Clauses 3 to 9, with any necessary modifications, apply to penalty notices and 

prescribed offences as if— 
(a) any reference in those clauses to an infringement notice were a reference to a 

penalty notice; and 
(b) for clause 9 (1) (a) there were substituted the following: 

"(a) the person is not thereby to be taken to have been convicted of the 
offence, except as provided in clause 16;". 

Deemed conviction where failure to do act or thing 

16. If a penahy notice has been served on a person in relation to a prescribed offence 
constituted by a failure to do a particular act or thing and— 

(a) the person pays the infringement penalty together with any prescribed costs 
after the end of the period specified in the penalty notice but before an 
enforcement order is made under this Part in relation to the prescribed offence 
but does not do the act or thing and at the date of payment that act or thing 
was still able to be done, the obligation to do that act or thing continues and 
the relevant continuing oflfence provision applies in relation to the continued 
failure to do the act or thing as if, on the day on which the person made the 
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payment, the person had been convicted of an offence constituted by a failure 
to do the act or thing; or 

(b) an enforcement order is made and at the date on which the enforcement order 
was made that act or thing had not been done and was still able to be done, 
the obligation to do that act or thing continues and the relevant continuing 
offence provision applies in relation to the continued failure to do that act or 
thing as if, on the day on which the enforcement order was made, the person 
had been convicted of an offence constituted by a failure to do the act or 
thing. 

Application for revocation of enforcement order 

17. (I) An enforcement agency or any person against whom an enforcement order 
has been made in relation to a prescribed offence may apply to the registrar at the venue 
of the Court at which the order was made for the revocation of the order, unless a warrant 
has been executed under this Part in enforcement of the order. 

(2) An application under sub-clause (1) must— 
(a) be filed with the registrar; and 
(b) if filed by the person against whom the enforcement order has been made, be 

accompanied by a statutory declaration setting out the grounds on which the 
revocation is sought. 

(3) If an enforcement agency applies for the revocation of an enforcement order, the 
registrar must revoke the enforcement order and, on its revocation, the enforcement 
order ceases to have effect. 

Referral to the Court of application by person against whom order made 

18. If an application is made under clause 17 (1) by the person against whom the 
enforcement order has been made, the registrar must— 

(a) refer the application to the Court and cause a notice of the time and place of 
hearing to be given or sent to the enforcement agency and to the person 
against whom the enforcement order was made; and 

{b) file in the Court for the purpose of the hearing— 
(i) a copy of the certificate on which the enforcement order was made; and 

(ii) a copy of the part of the document provided under clause 4 (1) (a) that 
relates to the person against whom the order was made. 

Hearing by Court 

19. (1) On the hearing ofan application referred to the Court under clause 18(a), the 
Court may— 

(a) refuse to revoke the enforcement order; or 
(b) revoke the enforcement order, which then ceases to have effect, and proceed 

to hear and determine the matter of the alleged offence. 

(2) For the purpose of the hearing of the alleged offence the copy documents filed 
under clause 18 {b) are deemed to be a charge in relation to the alleged offence that was 
filed— 

(a) with the appropriate registrar on the date on which the certificate was provided 
under clause 4(1) {b); and 

(b) by the appropriate officer who signed the certificate. 

(3) The Court may proceed under sub-clause (1) (i) to hear and determine the matter 
ofan alleged offence even though a charge-sheet has not been served on the defendant. 

(4) Clause 13 (4) applies to the hearing ofan alleged offence under sub-clause (1) (fc) 
of this clause in the same way as it applies to a hearing under that clause. 
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Service of documents 

20. Clause 14 applies to the service of documents under this Part as if after 
sub-clause (2) {a) of that clause there were inserted— 

"(aa) if the infringement notice was served under a prescribed provision of a 
Code— 

(i) to the address of the registered office of the company alleged to have 
committed the offence notice of which has been lodged with the National 
Companies and Securities Commission; or 

(ii) to the last address of the person alleged to have committed the offence 
notice of which has been lodged with the National Companies and 
Securities Commission or the particulars of which appear from documents 
so lodged; or". 

SCHEDULES 
Section 150. 

SAVINGS AND TRANSITIONALS 
1.(1) The Magistrates' Court shall be deemed to be the same Court as the several 

Magistrates' Courts existing immediately before the commencement of Part 2 and no 
action, matter or thing shall be abated or affected by the change in the estabhshment or 
name of the Court. 

(2) Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a 
Magistrates' Court or to Magistrates' Courts is to be taken to refer to the Magistrates' 
Court. 

(3) Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a 
Magistrates' Court held at a particular place is to be taken to refer to the Magistrates' 
Court sitting at that place or, if the Magistrates' Court does not sit at that place, to the 
Court sitting at the place that is nearest to that place. 

2. (1) Each person who holds office as a magistrate immediately before the 
commencement of Part 2 holds office as a magistrate under and subject to this Act on 
and from that commencement without any further appointment. 

(2) Each person who holds office as Chief Magistrate or Deputy Chief Magistrate 
immediately before the commencement of Part 2 holds office as Chief Magistrate or 
Deputy Chief Magistrate (as the case requires) under and subject to this Act on and from 
that commencement without any further appointment. 

(3) Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a police 
magistrate or to a stipendiary magistrate is to be taken to refer to a magistrate. 

3. (1) Each person who holds office as a clerk of a Magistrates' Court immediately 
before the commencement of Part 3 holds office as a registrar of the Court under and 
subject to this Act and the Public Service Act 1974 on and from that commencement 
without any further appointment. 

(2) Each person who holds office as a deputy clerk of a Magistrates' Court immediately 
before the commencement of Part 3 holds office as a deputy registrar of the Court under 
and subject to this Act and the Public Service Act 1974 on and from that commencement 
without any further appointment. 

(3) Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a cleric 
of a Magistrates' Court is to be taken to refer to a registrar of the Court. 

(4) Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a 
deputy clerk of a Magistrates' Court is to be taken to refer to a deputy registrar of the 
Court. 
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4. Unless the context otherwise requires, any reference in any Act (other than this 
Act or the Evidence Act 1958) or in any subordinate instrument to a justice of the peace 
is to be taken to refer to a magistrate. 

5. If by any Act (other than this Act) or by any subordinate instrument a procedure 
is prescribed for or in relation to any proceeding in the Court or for or in relation to any 
step or process in such a proceeding and there is prescribed by this Act or the Rules a 
procedure that is applicable to such a proceeding or step or process, the procedure 
prescribed by this Act or the Rules applies despite the provisions of that Act or subordinate 
instrument. 

6. A civil proceeding in the Court must, despite anything in any Act or subordinate 
instrument, be commenced and conducted in accordance with the Rules and not otherwise. 

7. A criminal proceeding in the Court must, despite anything in any Aa or subordinate 
instrument, be commenced and conducted in accordance with this Act and not otherwise. 

8. An order made by the Court in a civil proceeding (other than an order made under 
the Imprisonment of Fraudulent Debtors Act 1958 or the Judgment Debt Recovery Act 
1984) must be enforced in accordance with this Act and the Rules and not otherwise. 

9. If by or under any Act other than this Act any jurisdiction, power or authority is 
vested in a magistrate— 

(a) that jurisdiction, power or authority may be exercised in accordance with this 
Act and the Rules by the Court in all respects as that magistrate might have 
done; and 

(Jb) the Court constituted in accordance with this Act and the Rules has jiuisdiction, 
power or authority co-ordinate with the jurisdiction,, power or authority of 
the magistrate. 

10. If by or under any Act other than this Act any jurisdiction, power or authority is 
vested in a Magistrates' Court or in any magistrate or justice of the peace by the use of 
the words "a Magistrates' Court", "a Magistrates' Court constituted by a magistrate", "a 
magistrate proceeding in chambers", "a magistrate" or "a justice" or by any words 
referring to a Magistrates' Court or to any magistrate or justice of the peace, that 
jurisdiction, f)ower or authority may be exercised by the Court in accordance with this 
Act and the Rules. 

11. Unless the context otherwise requires, any reference in any Act or in any 
subordinate instrument or in any document or writing of any kind whatsoever to a 
process, summons, warrant or other thing specified in column 1 of the Table is to be 
taken to refer to the process, summons, warrant or other thing specified opposite it in 
column 2 of the Table. 

TABLE 

Column 1 Column 2 

Information Charge 
Preliminary examination Committal proceeding 
Warrant to apprehend Warrant to arrest 
Warrant to search Search warrant 
Warrant of distress Warrant to seize property 
Warrant of commitment Warrant to imprison, warrant to detain 

in a youth training centre or remand 
warrant, whichever is appropriate. 

12. (1) Tht Magistrates'Courts Act 1971 &nA\h<i Magistrates (Summary Proceedings) 
Act 1975 continue, despite their repeal and despite any rule of law to the contrary, to 
apply to— 

(a) any action or matter pending in a Magistrates' Court immediately before the 
commencement of Part 2 unless at that commencement— 
(i) the hearing of that action or matter had not commenced; or 

(ii) no evidence had been given on the hearing of that action or matter, and 
(Jb) any re-hearing or review of, or appeal from, any action or matter— 

(i) that was concluded before the commencement of Part 2; or 
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(ii) to which, by virtue of paragraph (a), the Magistrates' Courts Act 1971 

and the Magistrates (Summary Proceedings) Act\915 continue to apply; 
and 

(c) the enforcement of any order made in any action or matter referred to in 
paragraph (b). 

(2) Part VIIA of the Magistrates (Summary Proceedings) Act 1975 continues, despite 
its repeal, to apply to enforcement orders made under that Part before the commencement 
of section 99 of this Act. 

(3) Section 168 of the Magistrates (Sumrruiry Proceedings) Act 1975 continues, despite 
its repeal, to apply in relation to a proceeding ror an offence if, at the commencement of 
section 130, the hearing of that proceeding had commenced. 

(4) Sub-clause (1) applies except as otherwise expressly provided by the Rules with 
respect to civil proceedings. 

13. All fines imposed before the commencement of section 97 and not recovered 
before that commencement may be recovered in all respects as if this Act had not been 
passed. 

NOTES 

1. Minister's second reading speech— 

Legislative Assembly: 23 March 1989 
Legislative Council: 26 May 1989 

2. The long title for the Bill for this Act was "A Bill to establish the Magistrates' 
Court of Victoria, to provide for the constitution, jurisdiction and proceedings 
of that Court, to repeal the Magistrates' Courts Act 1971 and the Magistrates 
(Summary Proceedings) Act 1975, to amend the Bail Act 1977, the Crimes 
Act 1958, the Evidence Act 1958, the Interpretation of Legislation Act 1984 
and certain other Acts and for other purposes.". 
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