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WHEREAS it is expedient that the amended principles and practice 
of the Law of England should he extended and applied to this 

colony so far as the different circumstances of the two countries will 
permit: Be it therefore enacted by the Queen's Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and 
Legislative Assembly of Victoria, in this present Parliament assembled, 
and by the authority of the same as follows :— 

PRELIMINARY. 

1 . This Act may be cited for all purposes as u The Judicature 
Act 1883," n u ( l except any provision thereof which is declared to 
take effect on the passing of this Act shall commence and come into 
operation on the first day of July 188 1. 

2 . The several enactments mentioned in the First Schedule to this 
Act to the. extent to which the same are in and bv the said schedule 
expressed to be repealed and also any other enactment inconsistent with 
this Act shall be and the same are hereby repealed, But nothing herein 
contained shall be construed to take away, lessen, or impair any statutory 
or other jurisdiction, power, or authority of the Court or of the Judges 
thereof. 

8 . In the construction of the provisions herein contained, unless 
there is anything* in the subject or context repugnant thereto, the several 

words 

Published, as a Supplement to the ' Victoria Government Gazette'' of Friday, 
Villi October 188;). 

15 

Short title and com
mencement of Act. 

36 & 37 Vict. c. 66 

Repeal of present 
Acts. 

First Schedule. 

Act not to lessen 
jurisdiction of 
Supreme Court. 

Interpretation of 
terms. 

lb. s. 100. 



Supreme Court. [47 VICT. 

words herein mentioned shall have, or include, the meanings following 

(that is to say) :— 
" Action " shall mean a civil proceeding commenced hy writ, or 

in such other manner as may be prescribed by Bides of Court, 
and shall not include a criminal proceeding by the Crown. 

44 Cause " shall include any action, suit, or other original pro
ceeding between a plaintiff and a defendant, and any criminal 
proceeding by the Crown: 

"Chief Justice" shall in the absence of the Chief Justice from 
duty mean the senior puisne Judge for the time being 
present: 

u Court" shall mean the Supreme Court: 
44 Crown cases reserved" shall mean such questions of law 

reserved in Criminal Trials as are mentioned in the 
44 Criminal Law and Practice Statute 1864" or in the Act 
No. 502, or any other Act now or hereafter to he in force: 

44 Defendant" shall include every person served with any writ of 
summons or process, or served with notice of, or entitled 
to attend, any proceedings: 

44 Existing" shall mean existing at the time appointed for the 
commencement of this Act: 

"Ful l Court" shall mean all the Judges of the Supreme Court 
or not less than any three of them: 

44 Judgment " shall include decree: 
44 Matter " shall include every proceeding in the Court not in a 

cause: 
44 Oath " shall include solemn affirmation and statutory declara

tion: 
44 Order " shall include rule: 
44 Par ty" shall include every person served with notice of, or 

attending any, proceeding, although not named on the 
record: 

44 Petitioner " shall include every person making any application 
to the Court, either by petition, motion, or summons, other
wise than as against any defendant: 

44 Plaintiff" shall include every person asking any relief (other
wise than by way of counter-claim as a defendant) against 
any other person by any form of proceeding, whether the 
same be taken by action, suit, petition, motion, summons, or 
otherwise: 

44 Pleading" shall include any petition or summons, and also shall 
include the statements in writina; of the claim or demand of 
any plaintiff, and of the defence of any defendant thereto, 
and of the reply of the plaintiff to the defence or to any 
counter-claim of a defendant: 

u Rules of Court " shall include forms: 
44 Suit" shall include action. 

JURISDICTION 
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JURISDICTION AND LAW. 

4 . Subject as in this Act is mentioned there shall be transferred to Jurisdictions trans-
ancl vested in the Court the jurisdiction which at the commencement ferred-
of this Act was vested in or capable of being exercised by the Central 3g #^ 7 Vlct*c' 66 

Criminal Court, or by any Court of Assize, or by the Court of the 
Chief Judge of Courts of Mines. The jurisdiction by this Act trans
ferred to the Court shall include the jurisdiction which at the com
mencement of this Act was vested in or capable of being exercised by 
any of the Judges of any of the said Courts, sitting in court, or 
at chambers or elsewhere, when acting as a Judge in pursuance of any 
Statute, and all powers given to any such Court or to any of the 
said Judges by any Statute, and also all ministerial powers, duties, 
and authorities, incident to any and every part of the jurisdiction so 
transferred. 

5 . From and after the commencement of this Act, the several juris- Disposal of pending 
dictions of the Central Criminal Court, of the Courts of Assize, and of the business-
Court of the Chief Judge of Courts of Mines, shall cease to be exercised lb. s. 22. 

except by the Court as provided by this Act: Provided that in all causes, 
matters, and proceedings whatsoever which shall have been fully heard, 
and in which judgment shall not have been given, or having been given, 
shall not have been signed, drawn up, passed, entered, or otherwise 
perfected at the time appointed for the commencement of this Act, such 
judgment, decree, rule, or order may be given or made, signed, drawn 
up, passed, entered, or perfected respectively, after the commencement 
of this Act, in the name of the same Court, and by the same judges and 
officers and generally in the same manner, in all respects, as if this Act 
had not passed ; and the same shall take effect, to all intents and 
purposes, as if the same had been duly perfected before the com
mencement of this Act ; and every judgment, decree, rule, or order 
which shall have been duly perfected at any time before the commence
ment of this Act, may be executed and enforced, and, if necessary, 
amended or discharged by the Court, in the same manner as if it had 
been a judgment, decree, rule, or order of the Court, perfected after the 
commencement of this A c t ; and all causes, matters, and proceedings 
whatsoever, whether civil or criminal, which shall be pending at the com
mencement of this Act, shall be continued and concluded in the Court, 
which shall have the same jurisdiction in relation toall such causes, matters, 
and proceedings as if the same had been commenced in the Court after 
the commencement of this Act, and so far as relates to the form and 
manner of procedure, such causes, matters, and proceedings, or any of 
them, maybe continued and concluded in and before the Court, either in 
the same or the like manner as they would have been continued and 
concluded before the passing of this Act, or according to the ordinary 

course 
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course of the Court (so for as the same may be applicable thereto) as 
the Court may think fit to direct. 

6 . All Acts of Parliament relating to the Central Criminal Court 
or to Courts of Assize, or to Judges of either of the said Courts, or to the 
Court of the Chief Judge of Courts of Mines, or to such Judge, or 
wherein any such Courts or Judges are mentioned or referred to, shall 
be construed and take effect, so far as relates to anything done or to be 
clone after the commencement of this Act, as if the Court and the Judges 
thereof respectively, as the case may be, had been named therein instead 
of such first-mentioned Courts or Judges respectively, and section two 
hundred and thirty-three of the u Milling Statute 1865," giving power to 
the Chief Judge of Courts of Mines with any two or more of the Judges of 
Courts of Mines to make Eules of Court, to frame forms, and to fix Scales 
of Costs, shall be read as though the Chief Justice had been named in 
such section instead of the Chief Judge of Courts of Mines. 

7 . All books, records, documents, papers, and chattels in the posses
sion of the Central Criminal Court or of any Court of Assize, or of the 
Court of the Chief Judge of Courts of Mines, or of any officer or person 
attached to any such Court, as such officer, or by reason of his being 
so attached, shall be transferred to the Court, and shall be dealt with 
by such officer or person in such manner as the Court may by order 
direct ; and any person failing to comply with any order made for the 
purpose of giving effect to this section shall be guilty of a contempt of 
the Court. 

8 . In every civil cause or matter commenced in the Court law 
and equity shall be administered by the Court according to the Rules 
following :— 

(1.) If any plaintiff or petitioner claims to be entitled to any 
equitable estate or right, or to relief upon any equitable 
ground against any deed, instrument, or contract, or against 
any right, title, or claim whatsoever asserted by any de
fendant or respondent in such cause or matter, or to any 
relief founded upon a legal right, which heretofore could 
only have been given by a Court of Equity, the Court, and 
every Judge thereof, shall give to such plaintiff or petitioner 
such and the same relief as ought to have been given by 
the Court in its equitable jurisdiction in a suit or pro
ceeding for the same or the like purpose properly instituted 
before the passing of this Act. 

(2.) If any defendant claims to be entitled to any equitable 
estate or right, or to relief upon any equitable ground 
against any d^d^ instrument, or contract, or against any 
right, title, or claim asserted by any plaintiff or petitioner 

in 
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in such cause or matter, or alleges any ground of equitable 
defence to any claim of the plaintiff or petitioner in such 
cause or matter, the Court, and every Judge thereof, shall 
give to every equitable estate, right, or ground of relief 
so claimed, and to every equitable defence so alleged, such 
and the same effect, by way of defence against the claim 
of such plaintiff or petitioner, as the Court in its equitable 
iurisdiction ought to have Given if the same or the like 
o CJ CD 

matters had been relied on by way of defence in any suit or 
proceeding instituted for the same or the like purpose before 
the passing of this Act. 

(3.) The Court, and every Judge thereof, shall also have power Defendant's counter-
to grant to any defendant in respect of any equitable estate1 claim* 
or right, or other matter of equity, and also in respect of 
any legal estate, right, or title claimed or asserted by him 
all such relief against any plaintiff or petitioner as such 
defendant shall have properly claimed by his pleading, and 
as the Court, or any Judge thereof, might have granted 
in any suit instituted for that purpose by the same de
fendant against the same plaintiff or petitioner; and also 
all such relief relating to or connected with the original Bringing in third 
subject of the cause or matter, and in like manner claimed party* 
against any other person, whether already a party to the 
same cause or matter or not, who shall have been duly 
served with notice in writing of such claim pursuant to any 
Rule of Court or any Order of the Court, as might properly 
have been granted against such person if he had been made 
a defendant to a cause duly instituted by the said defendant 
for the same purpose ; and every person served with any 
such notice shall thenceforth be deemed a party to such 
cause or matter, with the same rights in respect of his 
defence against such claim as if he had been duly sued in 
the ordinary way by such defendant. 

(4.) The Court, and every Judge thereof, shall recognise and incidental equities. 
take notice of all equitable estates, titles, and rights, and all 
equitable duties and liabilities appearing incidentally in the 
course of any cause or matter, in the same manner in 
which the Court in its equitable jurisdiction would have 
recognised and taken notice of the same in any suit or 
proceeding duly instituted therein before the passing of tins 
Act. 

(5.) No cause or proceeding at any time pending in the Court Actions not to be 
shall be restrained by prohibition or injunction; but every stayed by injunc-
matter of equity on which an injunction against the prose 
cution of any such cause or proceeding might have been 
obtained if this Act had not passed, either unconditionally 

or 
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or on any terms or conditions, may he relied on Ivy way 
of defence thereto: Provided always, that nothing in this 
Act contained shall disable the Court from directing u stay 
of proceedings in any cause or matter pending before it 
if it shall think fit; and any person, whether a party or not 
to any such cause or matter, who would have been entitled, 
if this Act had not passed, to apply to the Court to restrain 
the prosecution thereof, or who may be entitled to enforce, 
by attachment or otherwise, any judgment, decree, ride, or 
order, contrary to which all or any part of the proceedings 
in such cause or matter may have been taken, shall be at 
liberty to apply to the Court, by motion in a summary way, 
for a stay of proceedings in such cause or matter, either 
generally or so far as may be necessary for the purposes of 
justice, and the Court shall thereupon make such Order as 
shall be just. 

(6.) Subject to the aforesaid provisions for giving effect to 
equitable rights and other matters of equity in manner afore
said, and to the other express provisions of this Act, the 
Court, and every Judge thereof, shall recognise and give 
effect to all legal claims and demands, and all estates, titles, 
rights, duties, obligations, and liabilities existing by the 
Common Law, or created by any Statute, in the same 
manner as the same would have been recognised and given 
effect to if this Act had not passed. 

(7.) The Court, in the exercise of the jurisdiction vested in 
it by this Act in every cause or matter pending before it, 
shall have power to grant, and shall grant, either absolutely 
or on such reasonable terms and conditions as to such Court 
shall seem just, all such remedies whatsoever as any of the 
parties thereto may appear to be entitled to in respect of 
any and every legal or equitable claim properly brought 
forward by them respectively in such cause or matter ; so 
that, as far as possible, all matters so in controversy between 
the said parties respectively may be completely and finally 
determined, and all multiplicity of legal proceedings con
cerning any of such matters avoided. 

9 . The Law to be hereafter administered as to the matters next 
hereinafter mentioned shall be as follows :— 

(1.) In the administration by the Court of the assets of any 
person who may die after the commencement of this Act, 
and whose estate may prove to be insufficient for the pay
ment in full of his debts and liabilities, and in the winding-
up of any company under "The Comprtmes Htatute 1804" 
whose assets may prove to be insufficient for the payment of 

its 
20 



No. 761.] Supreme Court, 

its debts and liabilities and the costs of winding-up, the same 
rules shall prevail and be observed as to the respective 
riirhts of secured and unsecured creditors, and as to debts 
and liabilities provable, and as to the valuation of annuities 
and future and contingent liabilities respectively, as may be 
in force for the tunc beiici; under the law of insolvency 
with respect to estates placed under sequestration ; and all 
persons who in any such case would be entitled to prove for 
and receive dividends out of the estate of any such deceased 
person or out of the assets of any such company may come 
in under the decree or order for the administration of such 
estate or under the winding up of such company, and make 
such claims against the same as they may respectively be 
entitled to by virtue of this Act : 

(2.) No claim of a cestui que trmt against his trustee for any 
property held on an express trust, or in respect of any 
breach * of such trust, shall be held to be barred by any 
Statute of Limitations: 

(3.) An estate for life without impeachment of waste shall not 
confer or be deemed to have conferred upon the tenant for 
life any legal right to commit waste of the description known as 
equitable \vaste, unless an intention to confer such right shall 
expressly appear by the instrument creating such estate: 

(4.) There shall not, after the commencement of this Act, be any 
merger by operation of law only of any estate, the beneficial 
interest in which would not be deemed to be merged or 
extinguished in equity: 

(5.) A mortgagor entitled for the time being to the possession or 
receipt of the rents and profits of any land, not being 
land under the " Transfer of Land Statute" as to which no 
notice of bis intention to take possession or to enter in to the 
receipt of the rents and profits thereof shall have been given 
by the mortgagee, may sue for such possession, or for the 
recovery of such rents or profits, or to prevent or recover 
damages in respect of any trespass or other wrong relative 
thereto, in his own name only, unless the cause^ of action 
arises upon a lease or other contract made by him jointly 
with any other person: 

(5a.) In any action for the foreclosure of the equity of redemp
tion of any mortgaged property, the Court may upon the 
request of the mortgagee, or of any subsequent incumbrancer, 
or of the mortgagor/or of any person claiming under them 
respective!v, duvet a sale of such property instead of a 
foreclosure of such equity of redemption on such terms as 
the Court mav think lit to direct ; and if the Court shall so 
think lit without previously determining the priorities of 

incumbrances, 
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incumbrances, or c-ivino1 the usual or any time to redeem : 
Provided that if such request shall be made by any such 
subsequent incumbrancer, or by the mortgagor, or by any 
person claiming under them respectively, the Court shall 

h sale Avithout tin1, consent of the not direct any sue 
mort^aaye or the persons claiming under him, unless the 
party making such request shall deposit in court a reason
able sum of money, to he fixed by the Court, for the 
purpose of securing the performance of such terms as the 
Court may think fit to impose on the party making such 
request : 

(5b.) No action shall be open to objection on the ground that a 
merely declaratory judgment is sought thereby, and it shall 
be lawful for the court to make binding declarations of rmht 
without granting consequential relief : 

(5c.) If after an action shall have been instituted in relation to 
any real estate, it shall appear to the Court that it will 
be necessary, or expedient, that the said real estate or any 
part thereof should be sold for the purposes of such action, 
it shall be lawful for the Court to direct the same to be sold 
at any time after the institution thereof; and such sale shall 
be as valid to all intents and purposes as if directed to be 
made on the trial of such action, and any party to the action 
in possession of such estate or in receipt of the rents or 
profits thereof shall be compelled to deliver up possession 
or receipt to the purchaser or such other person as the Court 
shall direct : 

(6.) Any absolute assignment, by writing under the hand of the 
assignor (not purporting to be by way of charge only), of 
any debt or other legal chose in action, of which express 
notice in writing shall have been given to the debtor, trustee, 
or other person from whom the assignor would have been 
entitled to receive or claim such debt or chose in action, shall 
be and be deemed to have been effectual in haw (subject to 
all equities Avliich Avould have been entitled to priority over 
the right of the assignee if this Act had not passed), to pass 
and transfer the legal right to such debt or chose in action 
from the date of such notice, and all. legal and other remedies 
for the same, and the power to give a good discharge for the 
same, without the concurrence of the assignor : Provided 
always, that if the debtor, trustee, or other person liable iii 
respect of such debt or chose in action shall have had notice 
that such assignment is disputed by the assignor or any one 
claiming under him, or of any other opposing or conflicting 
claims to such debt or chose in action, ho shall be entitled 
if he think fit, to call upon the several persons making claim 

thereto 
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thereto to interplead concerning the same, or lie may, if he 
think fit, pay the same into the Court under mid in con
formity with the provisions of the "Statute of Trad* 18(> 1 " 
or any Act mmmdini>> the same. Provided also that nothing 
herein contained shall he deemed to affect the provisions of 
the thirty-ninth section of the Act of the Parliament of 
Victoria numhered. 474: 

(6a.) Where any real or personal property shall form the suhject 
of any proceedings in the Court, and the Court shall he 
satisfied that the same will he more than sufficient to answer 
all the claims thereon which ought to he provided for in 
such action, it shall he lawful for the Court, at any time 
after the commencement of such proceedings, to allow the 
parties interested therein, or any one or more of them, the 
whole or part of the annual income of such real property, 
or a part of such personal property, or a part or the whole 
of the income thereof, up to such time as the Court shall 
direct, and for that purpose to make such orders as may 
appear to the Court necessary or expedient: 

(7.) Stipulations in contracts, as to time or otherwise, which 
would not before the commencement of this Act have heen 
deemed to be or to have become of the essence of such con
tracts in a Court of Equity, shall receive in the Court the 
same construction and effect as they would have heretofore 
received in Equity: 

(8.) A mandamus, an injunction, or a writ of ne exeat colonid 
may be granted or a receiver appointed by an inter
locutory Order of the Court in all cases in which it shall 
appear to the Court to be just or convenient that such 
Order should be made; and any such Order may be 
made either unconditionally or upon such terms and 
conditions as the Court shall think ju s t ; and if an in
junction is asked, either before, or at, or after the hear
ing of any cause or matter, to prevent any threatened or 
apprehended waste or trespass, such injunction may be 
granted, if the Court shall think fit, whether the person 
against whom such injunction is sought is or is not in 
possession under any claim of title or otherwise, or (if out 
of possession) does or does not claim a right to do the act 
sought to he restrained under any colour of title ; and 
whether the estates claimed, by both or by either of the 
parties are legal or equitable: 

(9.) In any cause or proceeding for damages arising out of a 
collision between two ships, if both ships shall be found to 
have been, in fault, the Rules hitherto in force in the Court of 
Vice-Admiralty, so 'far as they have heen at variance with the 
Pules in ihvvc in Courts of Common Law, shall prevail: 

(10.) In questions relating to the custody and education of infants, 
the Rules of Equity shall prevail: 

(11.) Generally in all matters not hereinbefore particularly men
tioned, in which there is any conflict or variance between the 

23 Rules 
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Eules of Equity and the Rules of the Common Law with re
ference to the same matter, the Eules of Equity shall 
prevail. 

SITTINGS AND DISTRIBUTION OF BUSINESS. 

1 0 . The Full Court shall hear and determine— 
(1.) All motions for new trials : 
(2.) All appeals from a single Judge, whether sitting in Court 

or Chambers: 
(3.) All appeals from tlie Court of Insolvency: 
(4.) All appeals from County Courts and Courts of Mines: 
(5.) All proceedings byway of appeal or review from General 

and Petty Sessions respectively: 
(6.) All applications under section twenty-one of the Act No. 

502: 
(7.) All proceedings upon or connected with caveats under the 

u Transfer of Land Statute " : 
(8.) All motions on points reserved, whether civil or criminal: 
(9.) All rules returnable before the Full Court: 

(10.) All business referred to the Full Court by a single Judge, 
whether sitting in Court or Chambers: 

(11.) All trials at Bar: 
(12.) And generally all causes and matters which by any Rule of 

Court shall be required to be heard or disposed of by the 
Full Court. 

1 1 . Any single Judge sitting in Court may, subject to appeal in 
civil or mixed matters to the Full Court, hear and determine— 

All motions, causes, actions, matters, and proceedings not 
required under any Act or Eules of Court to be heard and 
determined by the Full Court. 

1 2 . Whenever the Full Court is equally divided in opinion the 
judgment of the Court shall be given in accordance with the opinion of 
the Chief Justice, or in his absence of the senior Judge then present. 

1 3 - The division of tlie legal year into terms shall be abolished so 
far as relates to tlie administration of justice, and there shall no longer 
be terms applicable to any sitting or business of tlie Court; but in all 
other cases in which under the law now existing; the terms into which 
the legal year is divided are used as a measure for determining the time 
at or within which any act is required to be done, the same may continue 
to be referred to for the same or the like purpose unless and until pro
vision is otherwise made by any lawful authority. 

For such last-mentioned purposes there shall be deemed to be 
four terms in every year, which shall begin and end as follows (that is to 
say):—Easter Term shall begin on the twenty-first day of March and 
end on the fourth dav of April : Trinity Term shall bei>iu on the 
twentieth day of June and end on. tlie fifth day of July : Michaelmas 
Term shrill begin on the first day of September and end on the 
fourteenth day of the same month : and Hilary Term shall begin on the 
twentv-first day of November and end on the seventh day of December. 

24 1 4 . Subject 
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1 4 . Subject to any Rules of Court, the Court and the Judges thereof Time and place of 
respectively shall have power to sit and act at any time and at any Sittin^ 
place for the transaction of any part of the business of such Court or of 3« %fl ViCt' c'6G 

such Judges, or for the discharge of any duty which by any Act of Par
liament or otherwise is required to be discharged during or after term. 
And the provisions of sections sixteen and seventeen of the Act No. 502 
shall apply to the Court as though the Court had been expressly named 
in such sections instead of Courts of Assize. 

1 5 . Subject to any Ilules of Court, the Full Court shall sit in Continuous sittings 
Melbourne on such days as shall be necessary for the continuous and of Ful1 Courfc* 
prompt despatch of the business of such Court, excepting from the Ib's*30* 
twentieth day of December to the first day of February following, and 
excepting upon Sundays, public holidays, and during the time when the 
business of the Court shall prevent the number of Judges requisite to 
form the Full Court from attending. 

1 6 . All such arrangements as may be necessary or proper for the Holding of Courts, 
transaction of the business from time to time pending before the Full &c* 
Court and for constituting and holding such Court shall be made by 
and under the direction of the Judges of the said Court, and in case of 
difference anions them in such manner as a maioritv of the said Judges, 
of whom the Chief Justice shall be one, shall determine. 

1 7 . The Chief Justice may by writing addressed to any Judge Chief Justice may 
request the attendance at any time of such Judge at any sitting of of^er^ud"^1106 

the Full Court ; and the Judge whose attendance is requested shall 38 & 3 9 Vict> c 77 

attend accordingly. s. 4. 
1 8 . Subject to any Eules of Court, sittings shall be held in Sittings in Mei-

Melbourne for the trial of causes and questions or issues of fact on bourne* 
such days and by so many Judges as may be necessary for the trial of 
causes and questions or issues of fact so soon as possible after they are 
ready for trial, excepting from the twentieth clay of December to the 
first day of February following, and except on Sundays, public holidays, 
and during the time when sittings in other bailiwicks shall prevent the 
attendance of a Judge for the trial of causes in Melbourne. Sittings Criminal sittings. 
shall be held for the hearing of criminal trials at such times and in 
such places as are now or shall hereafter be fixed by law. 

1 9 . Provision shall be made by Rules of Court for the hearing in Urgent business. 
Melbourne at all times by a Judge of the Court of all such applications 36 & 37 Viet. c. 66 
as may require to be immediately or promptly heard. 

2 0 . Subject to any restrictions or conditions imposed by any Rules Jurisdiction on cir-
of Court, any party to any cause or matter involving the trial of a cuit and a t sittiugs* 
question or issue of fact may, Avith the leave of a Judge, require the 
question or issue to be tried and determined at sittings to be held in any 
bailiwick, whether central or other, as hereinafter in this Act mentioned, 
and such question or issue shall be tried and determined accordingly. 
A cause or matter not involving any question or issue of fact may be Questions of law. 
tried and determined in like manner with the consent of all the parties 
thereto. 

2 1 . Any Judge of the Court sitting tor the trial of causes and sittings for trial. 
issues in any bailiwick at any place heretofore accustomed or to be lbs-30-
hereafter determined by law shall be deemed to constitute the Court. 

25 2 2 . Any 
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36 & 37 Vict. c. ^ 
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38 & 39 Vict. c. 77 
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2 2 . Any Judge of the Court may, subject to any Rules of 
Court and to the provisions herein contained, exercise in Court or in 
Chandlers all or any part of the jurisdiction, hy this Act vested in the 
Court, in all such causes and matters, and in. all such proceedings iu 
any causes or matters, as before the passing of this Act might have been 
heard in Court or in Chambers respectively by a single Judge of the 
Court, or by a Judge of Assize, or by a Judge of the Central Criminal 
Court, or as may be directed or authorized to be so heard by any Rules 
of Court to be hereafter made : in all such cases auv Judge sitting iu 
Court shall be deemed to constitute the Court, 

2 8 . From and after the commencement of this Act, no reference 
shall be made by the Court or a Judge to the Master in Equity except 
in cases in which from sonic previous reference in the cause or matter, 
or in some other cause or matter connected therewith, the Court or a 
Judge may think it expedient to make such reference, and except in 
matters arising under section three hundred and eighty-eight of the 
u Common Law Procedure Statute 1865," section fifteen of the "Equity 
Practice Statute .1865," the "Lunacy Statutt',"'the" Real Property Statute 
1864," Part VI., section three hundred and forty-one of the " Public 
Works Statute 1865," and section forty-nine of the "Land Tax Act 
1877" : Provided that the Master in Equity shall prosecute all business 
which at the commencement of this Act shall be depending before 
him, and also all the references which before the commencement of 
this Act shall have been made under decrees or orders of the Court, 
or which on or after that time shall be made in relation to such 
excepted matters as aforesaid, and shall prosecute such business as 
nearly as may be in the manner in which similar business shall be 
conducted in Judge's Chambers, save only that the Master, instead of 
communicating directly with the Judge, is to report shortly the result 
of his inquiries to the Court. 

2 4 . In case a vacancy shall occur in the office of the Master in 
Equity before he shall have finally disposed of all causes and matters 
depending before or referred to him, the same shall be proceeded with 
and prosecuted before the Court. 

2 5 . Subject to any Rules of Court, any Judge of the Court, 
sitting in the exercise of its jurisdiction, may reserve any case, or any 
point iu a case, for the consideration of the Full Court, or may direct 
any case, or point in a case, to be argued before the Full Court; and 
the Full Court shall have power to hear and determine any such, case 
or point so reserved or so directed to be argued ; but nothing in this 
Act nor in any Rule or Order made under the powers hereof siiall take 
aAvay or prejudice the right of any party to any action to have the issues 
for trial by jury submitted and left by the Judge to the jury before 
whom the same shall come for trial with a proper and complete direction 
to the jury upon the law, and as to the evidence applicable to such 
issues, and the said right may be enforced by motion in the Court. Any 
party dissatisfied with, the direction of the Judge to the jury may before 
verdict deliver an exception in writimj; to the Judiie which shall be entered 
upon or annexed to the copy of the pleadings delivered for the use of the 
Judge at the trial, or to the Judge's notes, with any additions the Judge 

2 6 may 
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may make thereto; hut no party shall he ohliged then and so to except, 
and if lie does so except he shall not be confined to the grounds stated 
in the exception on any motion to enforce the said right, and he may 
enforce the same by motion in the Court though no exception has been 
delivered. 

2 6 - Any case or point in a case whicli for any reason may be Rc-hearing of point, 
deemed fit to be re-argued before decision, or to be re-heard before 
final judgment, may be so re-argued or re-heard before the Full Court, 
if such Court so direct. The Full Court shall have power to hear and 
determine any such case or point so directed to be re-argued or re
heard. 

2 7 . No order made by the Court or any Judge thereof, by the 
consent of parties, or as to costs only, which by law are left to the dis
cretion of the Court, shall be subject to any appeal, except by leave of 
the Court or Judge making; such order. 

2 3 . Every order made by a Judge in Chambers, except as in the 
last preceding section, may be set aside or discharged upon notice by 
the Full Court. 

TRIAL AND PROCEDURE. 

2 9 . Subject to any Rules of Court and to such right as may now 
exist to have particular cases submitted to the verdict of a jury, the 
Court or Judge may in any cause or matter (other than a criminal pro
ceeding as aforesaid by the Crown) refer any question arising in such cause 
or matter for inquiry and report to any special referee to be named by 
the Court or Judge, and the report of such referee maybe adopted wholly 
or partially by the Court or Judge and may if so adopted he enforced as 
a judgment by the Court. The Court or a Judge may also in any such 
cause or matter as aforesaid in which it may think it expedient to do so 
call in the aid of one or more assessors specially qualified, and try and 
hear such cause or matter wholly or partially with the assistance of 
such assessors, but the Court or Judge shall not be bound by the 
opinion or finding of any such assessors. The remuneration (if any) 
to be paid to such referee or assessors shall be determined by the 
Court. 

What orders shall 
not be subject to 
appeal. 

36 & 37 Vict. c. 66 
s. 49. 

As to discharging 
orders made in 
Chambers. 

lb. s. 50. 

References for 
inquiry and report 
and assessors, 

lb. s. 56. 

o 
<u 0 . In any cause or matter (other than a criminal proceeding by 

the Crown) before the Court in which all parties interested who are 
under no disability consent thereto, and also without sucli^ consent in 
any such cause or matter requiring any prolonged examination of docu
ments or accounts or any scientific or local investigation which cannot 
in the opinion of the Court or a Judge conveniently be made before a jury 
or conducted by the Court through its other ordinary officers, the Court 
or a Judge may at any time on such terms as may bê  thought proper 
order any question or issue of fact or any question of account arising 
therein to be tried before a, special referee to be agreed on between the 
parties, or to be appointed by the Court or Judge if the paring do not 
agree. All such trials before referees shall be conducted in such 
manner as may be prescribed by Rules of Court and subject thereto in 
such manner as the Court or Judge ordering the same shall direct. 

3 1 . In 
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3 1 . In all cases of any reference to or trial by referees under this 
Act, the referees shall be deemed to be officers of the Court and si mil 
have such authority for the purpose of such reference or trial as shall be 
prescribed by Rules of Court or (subject to such Rules) by the Court or 
Judge ordering such reference or trial; and the report of any referee 
upon any question of fact on any such trial shall (unless set aside by the 
Court) be equivalent to the verdict of a jury. 

8 2 . With respect to all such proceedings before referees and their 
reports, the Court or such Judge as aforesaid shall have in addition to 
any other powers the same or the like powers as arc given with respect 
to references to arbitration and proceedings before the arbitrators and 
their awards respectively by the " Common Law Procedure Statute 
1865." 

8 3 . The Rules of Court in the Second Schedule to this Act shall come 
into operation at the commencement of this Act, and, as to all matters 
to which they extend, shall thenceforth until altered under the powers 
contained in the next following section regulate the proceedings in the 
Court; but such Rules of Court, and also all such other Rules of Court 
(if any) as may be made after the passing and before the commencement 
of this Act under the authority of the next section, may be annulled or 
altered by the authority by which new Rules of Court may be made 
after the commencement of this Act. 

3 4 . From and after the passing of this Act, the Court may at 
any time, with the concurrence of a majority of the Judges thereof 
present at any meeting for that purpose held, alter and annul any 
Rules of Court for the time being in force, and make any further or 
additional Rules of Court for carrying this Act into effect, and in 
particular for all or any of the following matters, that is to say:— 

(1.) For regulating the sittings of the Court and of the Judges 
of the Court sitting in Chambers ; 

(2.) For regulating the pleading, practice, and procedure in the 
Court ; and the initiating actions and proceedings therein ; 
and 

(3.) Generally, for regulating any matters relating to the 
practice and procedure of the Court, or to the duties of the 
officers thereof, or to the costs of proceedings therein. 

The power given by this section shall extend and apply to all matters with 
respect to which rules of procedure might have been made under any 
enactment repealed by this Act and to all proceedings by or against the 
Crown. 

3 5 . AH Rules of Court made in pursuance of this Act shall be 
laid before each House of Parliament within forty days next after they 
are made, if Parliament is then sitting, or if not, within forty days after 
the commencement of the then next ensuing session : and if an address 
is presented, to the Governor by either J louse of Parliament within the 
next subsequent forty days on which the said House shall have sat, 
prayinir that any such Rule rnav bo annulled, the Governor shall there-
upon by Order in Council annul the same ; and the Rule so annulled 
shall thenceforth become void and of no effect, but without prejudice 

to 
28 



No. 761.] Supreme Court. 15 

to the validity of any proceedings which may in the meantime have 
been taken under the same : Provided that no such rule relating to any 
fee to be taken in any office in any department of the said Court shall 
have any effect until after the same shall have lain for one calendar 
month upon the table of the Legislative Council and of the Legislative 
Assembly and have been published in the Government Gazette. 
This section shall come into operation immediately on the passing of 
this Act. 

8 6 . All Rules of Court made in pursuance of this Act if made Application and 
before the commencement of this Act shall from and after the com- ciTcct of Rules* 
mencement of this Act, and if made after the commencement of this Act s. i;

39 1Ct' °'7 

shall from and after they come into operation, regulate all matters to 
which they extend until annulled or altered in pursuance of the provi
sions hereinbefore contained. 

3 7 . All Rules and Orders of Court in force at the time of the Existing Rules of 
commencement of this Act relative to Probate and to Divorce and y^e

a te and Di~ 
Matrimonial Causes respectively, shall remain and be in force in the ib. s, is. 
Court until they shall respectively be annulled or altered by any Rules 
of Court made after the commencement of this Act. 

3 8 . Subject to the Second Schedule hereto and any Rules of Court Criminal procedure, 
to be made under this Act, the practice and procedure in all criminal causes lb. s. 19. 
and matters whatsoever in the Court, including the practice and proce
dure with respect to Crown Cases reserved, shall be the same as the 
practice and procedure in similar causes and matters before the com
mencement of this Act. And subject as in the earlier part of this section 
is provided, error in criminal causes shall lie to the Full Court from the 
Court when presided over by a single Judge in like cases and in like 
maimer as before the commencement of this Act error would lie from 
the Central Criminal Court or from a Court of Assize to the Supreme 
Court. 

3 9 . Nothing in this Act or in the Second Schedule hereto, or in any Act not to affect 
Rules of Court to be made under this Act, save as far as relates to the ™l^Levldence 

' or j miCo, 

power of the Court for special reasons to allow depositions or affidavits ib. s. 20. 
to be read, or to give special directions as to the mode in which any 
account may be taken or vouched, shall affect the mode of giving 
evidence by the oral examination of witnesses in trial by jury, or the 
rules of evidence, or the law relating to jurymen or juries. 

4 0 . Save as by this Actor by any Rules of Court may be other- Saving of existing 
wise provided, all forms and methods of procedure which at the com- ^°„Cg^ed juSs-
mencement of this Act were in force in the Central Criminal Court or dictions. 
in Courts of Assize or in the Court of the Chief Judge of Courts of n>. s. 21. 
Mines under or by virtue of any law, general Order, or Rules what
soever, and which are not inconsistent with this Act or with any Rules 
of Court, may continue to be used and practised in the Court in such 
and the like cases, and. for such and the like purposes, as those to which 
they would have been applicable if this Act had not passed. 

4 1 . The practice and procedure of Her Majesty's High Court of English practice to 
Justice in England existing at the time of the passing of this Act, whether i

1^c
0̂

1
i
1
Bt̂ J^re not 

established 

9 
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established in England by Act of Parliament or by Rules of Court or 
by usage, shall, so far as applicable, and so far as not inconsistent 
with this Act or the Rules of Court in the Second Schedule to this Act, 
except as to Probate, Admiralty, and Divorce and Matrimonial Causes 
respectively, be adopted and followed in the Supreme Court; but such 
practice or procedure may be repealed or altered by any Rule to be 
made in pursuance of tins Act. 

4 2 . It shall be lawful for the Governor in Council to appoint 
Deputy Prothonotaries to discharge the duties of Prothonotaries at such 
places as he may think fit, and it shall be lawful for the Judges of the 
Supreme Court to direct by any Rules of Court to be made under this 
Act what process may be issued by such Deputy Prothonotaries and 
what duties shall be discharged by them, and such Deputy Prothonotaries 
shall be deemed to be officers of the Court, 

4 3 . It shall be lawful for the Governor in Council to appoint a Chief 
Clerk, to be attached to the Court, for the purpose of assisting in the 
general business of the Court, and the causes and matters depending 
therein, and on any vacancy in such office of Chief Clerk to supply such 
vacancy. 

4 4 . No person shall be appointed Chief Clerk under the last 
preceding section unless he shall have been a practising barrister of the 
Court of not less than five years' standing, or have been admitted as a 
solicitor of the Court and practised as such barrister or solicitor for 
the period of five years at the least immediately preceding his appoint
ment, or shall be a Chief Clerk in any office of the Court. 

4 5 . From and after the commencement of this Act, any Judge of 
the Court shall have power (subject to any general rules of the Court) 
to order what matters and things sliall be investigated by and before the 
Chief Clerk, either with or Avithout his direction during their progress, 
and what matters and things shall be heard and investigated by himself, 
and particularly if any Judge shall so order, the Chief Clerk shall take 
such accounts, and make such inquiries as under the existing practice 
of the Court have usually been or might have been prosecuted before 
the Master in Equity, and settle draft conveyances, mortgages, settle
ments, leases, conditions of sale, or other instruments ; and the Judge 
shall give such aid and directions in every or any such account or 
inquiry as he may think proper, but subject nevertheless to the right 
hereinafter provided for the suitor to bring any particular point before 
the Jud^e himself. 

4 6 . The Chief Clerk shall, for the purpose of any proceedings 
directed by any Judge to be taken before him, have full power to issue 
advertisements, to summon parties and witnesses, to administer oaths, 
to take affidavits and acknowledgments i>y married women, to receive 
affirmations, to examine parties and witnesses rird race, and to receive 
evidence upon affidavit. 

4 7 . Parties and witnesses so summoned shall be bound to attend 
in pursuance of any such summons, and shall be liable to process of 

contempt 
30 
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contempt in like manner as parties or witnesses are now liable to in case 
of disobedience to any order of the Court, or in case of default in 
attendance in pursuance of any order of the Court, or of any writ of 
subpoona ad tmlvficandum, and all persons swearing or affirming before 
any such Chief Clerk shall be liable to all such penalties, punishments, 
and consequences for any wilful and corrupt false swearing or affirming 
as if the matters sworn or affirmed had been sworn or affirmed before 
any person now by law authorized to administer oaths, to take affidavits, 
and to receive affirmations. 

4 8 . The directions to be given by any Judge for or touching any Result of proceedings 
r . eedings before the Chief Clerk shall require no particular form, but before chief cierk 
the result of such proceedings sliall be stated in the shape of t * ° 3 e c n n o n e ( m 

certificate to the Judge signed by the Chief Clerk, and sliall 
embodied in a formal report unless in any case the Judge shall see fit so 
to direct, and when the Judge shall approve of such certificate or report 
he shall sign the same in testimony of his adopting the same. 

4 9 . No exceptions shall lie to any certificate or report of the Chief No exceptions to lie 
Clerk, although signed and adopted by the Judge ; but any party shall, to certificate. 
either during the proceedings before such Chief Clerk, or within such Ib's* 33, 

time after such proceedings shall have been concluded, and before such parties may take 
certificate or report sliall have been signed and adopted, as may be pre- opinion of Judge on 
scribed by the Rules of Court, be at liberty to take the opinion of the point!'11 KUU 

Judge upon any particular point or matter arising in the course of the lb. 
proceedings or upon the result of the whole proceeding, when it is 
brought by the Chief Clerk to a conclusion. 

5 0 . When any certificate or report of the Chief Clerk shall have certificate signed 
been signed and adopted by the Judw, the same shall be filed by the ^d adopted by 

<—' . i J
 c . " »JIKI(TC binciin0" on 

proper officer, and shall thenceforth be binding on all parties unless ail parties unless 
discharged or varied either at Chambers or in Court, according; to (llsch:irg'cd or 

o i o varied. 

the nature of the case, upon application by summons or motion within j b > s§ 34# 

such time as sliall be prescribed in that behalf by any Rule of Court; 
and nothing herein contained shall prejudice or affect the power of the 
Court at any time to open any such certificate or report upon the same 
or like grounds as any report of the Master in Equity which has been 
absolutely confirmed may now be opened. 

5 1 . From and after the commencement of this Act it shall be Power to Judges to-
lawful for the Court, or anv Jiuk'e thereof when sitting at Cliambers to ^n!!i l luon °f 

' .' o o t # counsel. 

require or receive the opinion of counsel for his aid and assistance in Ibt s§ 40# 

the investigation of the title to an estate with a view to an investment 
of money in the purchase or on mortgage thereof, or with a view to a 
sale tliereof, or in settling the draft of a conveyance, mortgage, settle
ment, conditions of sale, or other instrument, and in such other cases as 
sliall be directed by any Rule of Court, but it shall be competent for 
any party to object to any opinion of any such counsel when he shall 
deem it open to objection, and thereupon the point in dispute shall be 

disposed 
31 B 
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disposed of by the Court or by the Judge sitting in Chambers, according 
to the nature of the case. 

5 2 . It shall be lawful for the Court, or airy Judge thereof, in such 
way as they or he may think fit, to obtain the assistance of accountants, 
merchants, engineers, actuaries, or other scientific persons, the better to 
enable such Court or Judge to determine any matter at issue in any 
action or proceeding, and to act upon the certificate of such persons. 

5 3 . The allowances in respect of fees to such counsel, accountants, 
merchants, engineers, actuaries, and other scientific persons shall be 
regulated by the taxing Officers of the said Court, subject to an appeal to 
any Judge, whose decision shall be final. 

5 4 . A Council of the Judges of the Court, of which due notice 
shall be riven to all the said Judges, shall assemble once at least in 
every year, on such day or days as shall be fixed by the Chief Justice, 
for the purpose of considering the operation of this Act and of the 
Rules of Court for the time being in force, and also the "working of the 
several offices and the arrangements relative to the duties of the officers 
of the said Court, and of inquiring and examining into any defects which 
may appear to exist in the system of procedure or the administration of 
the law in the said Court, or in any Court from which any appeal 
lies to the said Court or any Judge thereof: And they sliall report 
annually to the Governor what (if any) amendments or alterations it 
would in their judgment be expedient to make in this Act, or in any 
law relating to the administration of justice, and what other pro
visions (if any) which cannot be carried into effect without the 
authority of Parliament it would be expedient to make for the better 
administration of justice. Any Extraordinary Council of the said Judges 
may also at any time be convened by the Chief Justice. 

OFFICERS AND OFFICES. 

5 5 . The business to be performed in the Court sliall be distributed 
among the several officers attached to the Court in such manner as 
may be directed by Rules of Court; and such officers shall perform 
such duties in relation to such business as may be directed by Rules 
of Court ; with this qualification, that the duties required to be performed 
by any officer sliall be the same, or duties analogous to those which 
he performed previously to the passing of this Act ; and, subject to 
such Rules of Court, all such officers respectively shall continue to 
perform the same duties as nearly as may be, in the same manner as 
if this Act had not passed. 

JURISDICTION OF INFERIOR COURTS. 

Power of inferior 5 6 . Every inferior Court which now has, or which may after the 
EquityjSfction. P a s s i n S o f t l l i s A c t have jurisdiction in Equity or at Law and in Equity 

lb. s. 89. s ' i a ' l a s r eM'a i* (l s a u causes of action within its jurisdiction for the time 
being have power to grant, and shall grant in any proceedings before 

such 
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such Court such relief, redress, or remedy, or combination of remedies, 
either absolute or conditional, and shall in every such proceeding give 
sucli and the like effect to every ground of defence or counter-claim, 
equitable or legal (subject to the provision next hereinafter contained), 
in as full and ample a manner as might and ought to be done in the like 
case by the Court. 

5 7 . Where in any proceeding before any such inferior Court any Counter-claims in 
defence or counter-claim of the defendant involves matter beyond the transfers there-3 

jurisdiction thereof, sucli defence or counter-claim shall not affect the from. 
competence or the duty of said Court to dispose of the whole matter 36 & 37 Vict. c. 66 
in controversy so far as relates to the demand of the plaintiff and the 
defence thereto, but no relief exceeding; that which said Court has 

. . . *~ 

mrisdiction to administer shall be riven to the defendant upon any such 
counter-claim: Provided always that in such case it shall be lawful for 
the Court, or any Judge thereof, if it shall be thought fit, on the applica
tion of any party to the proceeding to order that the whole proceeding 
be transferred from such inferior Court to the Court; and in such case 
the record or other documents or papers in such proceeding shall be 
transmitted by the registrar, or other proper officer, of the inferior 
Court to the Court ; and the same shall thenceforth be continued and 
prosecuted in the Court as if it had been originally commenced 
therein. 

5 8 . The several Rules of law enacted by this Act shall be in force Rules of law to apply 
and receive effect in all Courts whatsoever, so far as the matters to to inferior Oourte. 
which such Rules relate shall be respectively cognizable by such 
Courts. 

FOREIGN PROCEDURE. 

5 9 . In case any defendant, being a British subject, is residing Actions against 
out of the jurisdiction of the Court in any place, it shall be lawful resWinVoufof the 
for the plaintiff to issue a writ of summons in the form prescribed colony. 
by any Rules of Court, which writ shall bear the indorsement is &gie Vict, c 76 
contained in the said form, purporting that such writ is for service out 
of the jurisdiction of the said Court; and the time for appearance by 
the defendant to such writ shall be regulated by the distance from 
Victoria of the place where the defendant is residing ; and it shall be 
lawful for the Court or Judge, upon being satisfied by affidavit that 
there is a cause of action, which arose within the jurisdiction, or in 
respect of the breach of a contract made within the jurisdiction, or 
that the whole or any part of the subject matter of the action is real 
or personal property within the jurisdiction, or any act, deed, will, or 
thing affecting sucli property, or that there has been a breach within 
the jurisdiction of any contract wherever made, or that the act or thing o.xi,r. 1. 
souriit to he restrained or removed or for "which damages are sought No. 2-12 s. 3. 
to l)e recovered was or is to be done or is situate AVJtlun the juris
diction, and that the writ was personally served upon the defendant^ 
or that reasonable efforts were made to effect personal service thereof 

upon 
9 9 p 9 
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that tl 
living 

upon the defendant, and that it came to his knowledge, and either 
he defendant wilfully neglects to appear to such writ, or that he is 
out of the jurisdiction1 of the said Court, in order to defeat and 

delay his creditors, to direct from time to time that the plaintiff shall be 
at liberty to proceed in the action in such manner and subject to such 
conditions as to such Court or Judge may seem fit, having regard to the 
time allowed for the defendant to appear being reasonable, and to the 
other circumstances of the case : Provided always, that the plaintiff 
shall and he is hereby required to prove the amount of the debt or 
damages if any claimed by him in such action, either before a jury upon 
an inquiry, or before the Prothonotary, in the manner provided by the 
" Common Law Procedure Statute 1865," according to the nature of 
the case, as such Court or Judge may direct ; and the making such 
proof shall he a condition precedent to his obtaining judgment. 

6 0 . In any action against a person residing out of the jurisdiction 
of the said Court, and not being a British subject, the like proceedings 
may be taken as against a British subject resident out of the juris
diction, and in such case it shall be lawful for the plaintiff to issue a 
writ of summons according to the form prescribed in any Eules of 
Court, and shall in manner aforesaid serve a notice of such last-men
tioned writ upon the defendant therein mentioned, which notice shall 
be in the prescribed form ; and such service shall be of the same force 
and effect as the service of the writ of summons in any action against 
a British subject resident abroad, and by leave of the Court or a 
Judge, upon their or his being satisfied by affidavit as aforesaid, the 
like proceedings may be had and taken thereupon. 

6 1 . If either of the forms of writ of summons referred to in 
the last two preceding sections shall by mistake or inadvertence 
be substituted for the other of them, such mistake or inadvertence shall 
not be an objection to the writ or any other proceeding in such action, 
but the writ may, upon an ex parte application to a Judge, whether 
before or after any application to set aside such writ or any proceeding 
thereon, and whether the same or notice thereof shall have been served 
or not, be amended by such Judge without costs. 

6 2 . A writ for service within the jurisdiction may be issued and 
marked as a concurrent writ with one for service out of the juris
diction, and a \?rit for service out of the jurisdiction may be issued 
and marked as a concurrent writ Avith one for service within the 
jurisdiction. 

6 8 . All examinations, affidavits, declarations, and affirmations in 
causes or matters depending in the Court, and also acknowledgments 
required for the purpose of enrolling any deed, shall and may be sworn 
and taken in the United Kingdom of Great Britain and Ireland, or in 
any colony, island, plantation, or place under the dominion of Her 
Majesty in foreign parts, before any Judge, Court, notary public*, or 

person 
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person lawfully authorized to administer oaths in such country, colony, 
island, plantation, or place respectively, or before any of Her Majesty's 
consuls or vice-consuls in any foreign part out of Her Majesty's 
dominion, and the Judges and other officers of the Court shall take 
iudicial notice of the seal or signature, as the case mav be, of any such 
Court, Judge, notary public, persons, consul, or vice-consul, attached, 
appended, or subscribed to any such examination, affidavit, declaration, 
affirmation, acknowledgments, or other documents to be used in the 
Court. 

CHANGING STOCK AND SHARES. 

64:. If any person against whom any judgment shall have been stock and shares 
entered up in the Supreme Court sliall have any Government stock, n\ay be charged. 
funds, or annuities, or any stock or shares of or in any public company in X

B 14t 

Victoria (whether incorporated or not) standing in his name in his own 
right or in the name of any person in trust for him, it shall be lawful for 
a Judge on the application of any judgment creditor to order that such 
stock, funds, annuities, or shares, or such of them or such part thereof 
respectively as he shall think lit, shall stand charged with the payment 
of the amount for which judgment shall have been so recovered and 
interest thereon ; and such order shall entitle the judgment creditor to 
all such remedies as he would have been entitled to if such charge had 
been made in his favour by the judgment debtor : Provided that no 
proceedings shall be taken to have the benefit of such charge until 
after the expiration of six months from the date of such order. 

6 5 . In order to prevent any person against whom judgment shall Order to charge, 
have been obtained from transferring, receiving, or disposing of any Ib-S-15-
stock, funds, annuities, or shares hereby authorized to be charged, every 
order of a Judge charging any Government stock, funds, or annuities, or 
any stock or shares in any public company under this Act, shall be made 
in the first instance ex parte without any notice to the judgment debtor, 
and shall be an order to show cause only ; and such order (if any 
Government stock, funds, or annuities standing in the name of the judg
ment debtor in his own right or in the name of any person in trust for 
him is to be affected by such order) shall restrain the officer or person 
having the registry, control, or management of such stock, funds, or 
annuities, or of the transfers thereof, from permitting a transfer of such 
stock in the meantime and until such order shall be made absolute or 
discharged ; and (if any stock or shares of or in any public company 
standing in the name of the judgment debtor in his own right or in the 
name of any person in trust for him is or are to be affected by any such 
order) shali in like manner restrain such public company from permitting 
a transfer thereof; and if after notice of such order to the person or 
persons to be restrained thereby, or in case of corporations to any 
authorized agent of such corporation, and before the same order shall be 
discharged or made absolute such corporation or person or persons sliall 
permit any such transfer to be made, then and in such case the corporation 

or 
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or person or persons so permitting such transfer shall he liable to the 
judgment creditor for tlie value or amount of the property so charged 
and so transferred,, or such part thereof as may he sufficient to satisfy his 
judgment; and no disposition of the judgment debtor in the meantime 
shall be valid or effectual as against the judgment creditor; and further, 
unless the judgment debtor shall within a time to be mentioned in 
such order, show to a Judge sufficient cause to the contrary, the said 
order shall, after proof of notice thereof to the judgment debtor, his 
attorney, or agent, be made absolute: Provided that any such. Judge 
shall upon the application of the judgment debtor or any person 
interested have full power to discharge or vary such order and to 
award such costs upon such application as lie may think lit. 

6 6 . The last two preceding sections shall be deemed and taken to 
extend to the interest of any judgment debtor, whether in possession, 
remainder, or reversion, and whether vested or contingent as well in any 
such stocks, funds, annuities, or shares as in the said Statute mentioned, 
as also in the dividends, interest, or annual produce of any such stock, 
funds, annuities, or shares ; and whenever any such judgment debtor shall 
have any estate, right, title, or interest, vested or contingent, in possession, 
remainder or reversion, in, to, or out of any such stocks, funds, annuities, 
or shares as aforesaid which are now or shall hereafter be standing 
in the name of any officer of the Court, or in, to, or out of the 
dividends, interest, or annual produce thereof, it shall be lawful for a 
Judge to make any order as to such stock, funds, annuities, or shares, 
or the interest, dividends, or annual produce thereof, in the same way as 
if the same had been standing in the name of a trustee of such judgment 
debtor : Provided always, that no order of any Judge as to any stock, 
funds, annuities, or shares standing in the name of any such officer as 
aforesaid, or as to the interest, dividends, or annual produce thereof 
shall prevent the Treasurer of the colony, or any public company, from 
permitting any transfer of such stocks, funds, annuities, or shares, or 
payment of the interest, dividends, or annual produce thereof, in such 
manner as the Court may direct, or shall have any greater effect than if 
such debtor had charged such stock, funds, annuities, or shares, or the 
interest, dividends, or annual produce tliereof, in favor of the judgment 
creditor, with the amount of the sum to he mentioned in any such order. 

SPECIFIC DELIVEKY. 

6 7 . In all actions in the Court for breach of a contract to 
deliver goods for a price in money, on the application of the plaintiff, 
and by leave of the Jud^e he fore, whom the cause is tried, the 
jury shall, if they find the plaintiff entitled to recover, find by their 
verdict 'what are tlie goods in respect, of the non-delivery of which the 
plaintiff is entitled to recover and which remain undelivered ; what (if 
any) is the sum tlie plaintiff would have been, liable to pay for the 
delivery thereof; what damages (if any) the plaintiff would have sus

tained 
36 



No. 76 L] Supreme Court. 23 

tained if the goods should he delivered under execution, as hereinafter 
mentioned, and what damages if not so delivered ; and thereupon, if 
judgment shall he given for the plaintiff, the Court or any Judge 
thereof, fit their or his discretion, on the application of the plaintiff shall, 
have power to order execution to issue for the delivery, on payment of 
such sum (if any) as shall have been found to he payable by the 
plaintiff as aforesaid, of the said goods, without giving the defendant the 
option of retaining the same upon paying the damages assessed ; and 
such writ of execution may be for the delivery of such goods ; and if 
such goods so ordered to he delivered, or any part thereof, cannot he 
found, and unless the Court, or such Judge as aforesaid, shall otherwise 
order, the sheriff, or other officer of such Court, shall distrain the 
defendant by all his lands and chattels in the said sheriff's bailiwick, till 
the defendant deliver such goods, or, at the option of the plaintiff, cause 
to be made of the defendant's goods the assessed value or damages, or a 
due proportion thereof: Provided that the plaintiff shall, either by the 
same or a separate writ of execution, be entitled to have made of the 
defendant's goods the damages, costs, and interest in such action. 

SUPPLEMENTARY. 

6 8 . Where any Act or document refers to any enactment repealed Construction with 
by this Act, or to any mode of procedure or form of pleading under other Acts '&c ' 
any such enactment, the Act or document shall be construed and shall 
operate as if it referred to the corresponding provisions of this Act and 
of the Rules. 

6 9 . No Judge of the said Court shall sit as a Judge on the hearing judges not to sit on 
of an appeal from any judgment or order made by such Judge or of ^judgmente?" 
any motion for a new trial of a cause tried before such Judge. 36 & 37 Vict. c. 66 

7 0 . When a Judge refuses to reserve any question of law under When judge refuses 
section three hundred and eighty-nine of the " Criminal Law and i£™ot\&y?i^*' 
Practice Statute 1864," the applicant may apply to the Full Court for crimiuai cases the 
a rule or order nisi calling on such Judge and also upon the Attorney- 0*™t0™e"stated! 
General to show cause why such question should not be reserved for 
the opinion of the Full Court, and the Full Court may make the same 
absolute or discharge it, with or without costs, as it may think proper; 
and the Judge, upon being served with any such rule or order absolute, 
shall reserve such question of law accordingly for the opinion of the 
Full Court; and thereupon the procedure defined by sections three 
hundred and eighty-nine, three hundred and ninety, three hundred and 
ninety-one, and three hundred and ninety-two of the said Act shall 
become applicable, as if such Judge had consented to reserve such 
question of law on the trial. 

7 1 . Nothing in this Act shall be deemed to affect or alter the County Court 
practice procedure or fees of any County Court or to take away any ^ l ^ ^ c ' ' 
right to have any class of cases heard and determined in a County Court. 

THE 
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Section 2. THE FIRST SCHEDULE. 

Date of Act. 

19 Vict. 

28 Vict. 

28 Vict. 

29 Vict. 
33 Vict. 
38 Vict. 

No. 13 ... 

No. 242 

No. 274 

No. 291 
No. 345 
No. 502 

Title of Act. 

"An Act to amend, an Act intituled lAn 
Act to make provision for the better Ad-' 
ministration of Justice in the colony of 
Victoria:" 

"Equity Practice Statute 1865." 

" Common Laiv Procedure Statute 1865." 

• 

"Mining Statute 1865." 
« County Court Statute 1869." 
"An Act to erect a, new Court for the trial 

of Offences, to establish Uniformity of 
Venue in Civil and. Criminal Judicature, 
and to amend the Practice and Procedure 
of Courts of Criminal Jurisdiction" 

Extent of Repeal. 

The 3rd, 4th, and 5th 
sections. 

Sections 3, 4, 5, 6. 
Section 7, so far as 

relates to decrees 
and orders of the 
Supreme Court in 
Equity. 

Sees. 3 to 127, both in 
elusive. 

Sees. 132 to 136, both 
inclusive. 

Sees. 138 to 157, both 
inclusive. 

Sees. 159 to 174, both 
inclusive. 

Sees. 200 to 210, both 
inclusive. 

Sees. 277 and 278. 
Sees. 280 to 282, both 

inclusive. 
Sees. 288 to 290, both 

inclusive. 
Sees. 292, 293. 
Sees. 295 to 300, both 

inclusive. 
Sec. 305. 
Sees. 309 to 314, both 

inclusive. 
Sees. 317 to 330, both 

inclusive. 
Sec. 371. 
Sees. 378 to 382, both 

inclusive. 
Sec. 386. 
Sees. 418, 419. 
Sec. 426. 
Sees. 429 to 432, both 

inclusive. 
Sees. 438,440, 441. 
Sec. 443. 
The 82nd section. 
Sections 41, 104. 
Sections 9, 10, 11. 

THE 
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T H E SECOND SCHEDULE. Section 33. 

HULKS OF COURT. 

[NOTE.— The number, in each case, is the same as that of the corresponding order, 
rule, appendix, part, form, and section in the English Rules of Court, except 
where it is otherwise denoted by an asterisk.^ 

ORDER I*. 

The several Rules of Court mentioned in Appendix M to these Orders to the extent 
to which such Rules are therein expressed to be repealed shall he and the same are hereby 
repealed, except so far as relates to the powers and authorities of the Master-in-Equity 
in the prosecution of business reserved to him by the Act. 

ORDER I. 

FORM AND COMMENCEMENT OF ACTION. 

1. All actions which have hitherto been commenced by writ, and all suits which Proceedings to be by 
have hitherto been commenced by bill or information in the Supreme Court, shall be action, 
instituted by a proceeding to be called an action. 

2. With respect to interpleader, the procedure and practice now used by the Interpleader. 
Supreme Court under the " Common Laiu Procedure Statute 1865" shall apply to all 
actions, and the application by a defendant shall be made at any time after being served 
with a writ of summons and before delivering a defence. 

3. All other proceedings in and applications to the said Court may, subject to these Other matters. 
Rules, be taken and made in the same manner as they would have been taken and 
made in any Court in which any proceeding or application of the like kind could have 
been taken or made if the Act had not been passed. 

ORDER II . 

WRIT OF SUMMONS AND PROCEDURE. 

1. Every action in the Supremo Court shall be commenced by a writ of summons, Actions to be com-
which shall be indorsed with a statement of the nature of the claim made, or of the relief menced by writ in« 
or remedy required in the action. o r s e * 

2. Any costs occasioned by the use of any more prolix or other forms of writs and of Costs of prolixity, 
indorsements thereon than the forms hereinafter prescribed shall be borne by the parties 
using the same, unless the Court shall otherwise direct. 

3. The writ of summons for the commencement of an action shall, except in the cases Form of writ, 
in which any different form is hereinafter provided, be in Form No. 1 in Part I of 
Appendix (A) hereto, with such variations as circumstances may require. 

4. No writ of summons for service out of the jurisdiction, or of which notice is to be Writs for service 
given out of the jurisdiction, shall be issued without the leave of the Court or Judge. out of colony. 

5. A writ of summons to be served out of the jurisdiction, or of which notice is to be Form and notice. 
given out of the jurisdiction, shall be in Form No. 2 in Part I of Appendix (A) hereto, 
with such variations as circumstances may require. Such notice shall be in Form No. 3 
in the same part, with such variations as circumstances may require. 

6. With respect to actions upon a bill of exchange or promissory note, commenced Actions on bills of 
within six months after the same shall have become due and payable, the procedure under exchange. 
Part I of " The Instruments and Securities Statute 1864" shall continue to be used. 

8. .10very writ of summons and also every other writ shall bear date on the day on Date and teste, 
which the same shall be issued, and shall be tested in the name of the Chief Justice, or if 
the ollice shall be vacant or he shall be absent from the colony in the name of the senior 
puisne Judge present therein. 

ORDER I I I , 
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s. 100. 

What to be stated. 

Where plaintiff sues 
in person. 

ORDER I I I . 

INDORSEMENTS OF CLAIM. 

1. The indorsement of claim shall be made on every writ of summons before it is issued. 
2. In the indorsement required by Order II , Rule 1, it shall not he essential to set 

forth the precise ground of complaint, or llio precise remedy or relief to which the plaintiiF 
considers himself entitled. The plaintiff may by leave of the Court or Judge amend such 
indorsement so as to extend it to any other cause of action or any additional remedy or relief. 

3. The indorsement of claim may be to the effect, of such of the Forms in Tart I I of 
Appendix (A) hereto as shall be applicable to the ease, or if none be found applicable 
then such other similarly concise form as the nature of the case may require. 

4. Jf the plaintiff sues or the defendant or any of the defendants is sued in a repre
sentative capacity, the indorsement shall show, in manner appearing by the statement in 
Appendix (A) hereto, Par t I I , section VI I I , or by any other statement to the like effect, 
in what capacity the plaintiff or defendant sues or is sued. 

6. In all actions where the plaintiff seeks merely to recover a debt or liquidated 
demand in money payable by the defendant, with or without interest, arising upon a 
contract, express or implied, as, for instance, on a bill of exchange, promissory note, 
cheque, or other simple contract debt, or on a bond or contract under seal for payment of 
a liquidated amount of money, or on a Statute where the sum sought to be recovered is a 
fixed sum of money or in the nature of a debt, or on a guaranty, whether under seal or 
not, where the claim against the principal is in respect of such debt or liquidated demand, 
bill, cheque, or note, or on a trust, the writ of summons may be specially indorsed with 
the particulars of the amount sought to be recovered, after giving credit for any payment 
or set-off. 

7. Wherever the plaintiff's claim is for a debt or liquidated demand only, the indorse
ment, beside stating the nature of the claim, shall state the amount claimed for debt, or in 
respect of such demand, and for costs respectively, and shall further state that upon 
payment thereof within four days after service, or in case of a writ not for service within 
the jurisdiction within the time allowed for appearance, further proceedings will be stayed. 
Such statement may be in the form in Appendix (A) hereto, Par t I I , section I I I . The 
defendant may, notwithstanding such payment, have the costs taxed, and if more than 
one-sixth shall be disallowed, the plaintiff's solicitor shall pay the costs of taxation. 

8. In all cases of ordinary account, as, for instance, in the case of a partnership or 
executorship or ordinary trust account, where the plaintiiF, in the first instance, desires to 
have an account taken, the writ of summons shall be indorsed with a claim that such 
account be taken. 

9*. A summons for further particulars of claim and order thereon may be ohtained 

by a defendant before appearance, and may be made, if the Judge think fit, without the 

production of any affidavit. 

ORDER IV. 

INDORSEMENT OF ADDRESS. 

1. The solicitor of a plaintiff suing by a solicitor shall indorse upon every writ of 
summons and notice in lieu of service of a writ of summons the address of the plaintiff, 
and also his own name or firm and place of business, and also, if his place of business shall 
be more than three miles from the General Post Office, another proper place, to be called 
his address for service, which shall not be more than three miles from the General Post 
Office, where writs, notices, petitions, orders, summonses, warrants, and other documents, 
proceedings, and written communications may be left for him. And where any such 
solicitor is only agent of another solicitor, he shall add to his own name or firm and place 
of business the mime or firm and place of business of the principal solicitor. 

2. A. plaintiff suing in person shall indorse upon every writ of summons and notice 
in lieu of service of a writ of summons his place of residence and occupation, and also, if 
his place of residence shall be more than three miles from the General Post Office, 
another proper place, to be called, his address for service, which shall not be more than 
three miles from the General Post Office, where writs, notices, petitions, orders, sum
monses, warrants, and other documents, proceedings, and written communications may be 
left for him. 2*. Where 
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2*. Where a party shall sue in person and cannot be found at the place of resi
dence or occupation or address for service indorsed by him, all writs, documents, and 
other matters may be served on him by posting a copy of the same on a conspicuous 
part of the office out of which the writ of summons issued. 

OllDER V . 

ISSUE OF WRITS OF SUMMONS. 

5. Writs of summons shall be prepared by the plaintiff or his solicitor, and shall 
be written or printed, or partly written and partly printed, on paper. 

6. Every writ of summons shall be sealed by the proper officer, and shall there
upon be deemed to be issued. 

7. The plaintiff or his solicitor shall, on presenting any writ of summons for 
sealing, leave with the officer a copy, written or printed, or partly written and partly 
printed, on paper, of such writ, and all the indorsements thereon, and such copy shall 
be signed by or for the solicitor leaving the same, or by the plaintiff himself if he 
sues in person. 

8. The officer receiving such copy shall file the same, and an entry of the filing 
thereof shall be made in a book to be called the Cause Book, which shall be in such 
form and kept in such manner as the Chief Justice may from time to time direct, and 
the action shall be distinguished by the date of the year and a number. 

11*. At the time when any original judicial or other writ other than a writ of 
execution is issued or (in case of a writ of summons) is renewed, there shall be delivered 
to the proper officer a precipe for such writ, and such precipe so to be delivered shall 
be filed ; and as to writs of summons every such praecipe shall be marked with a serial 
number, beginning in every year on the first day of January with the number 1, and 
the number so marked shall be the number of the action; and such files shall be open 
during office hours to public inspection, nor shall any such writ be issued without such 
praecipe being filed. 

ORDER VI. 

CONCURRENT WRITS. 

1. The plaintiff in any action may, at the time of or at any time during twelve Teste and date, 
months after the issuing of the original writ of summons, issue one or more concurrent 
writ or writs, each concurrent writ to bear teste of the same day as the original writ, 
and to be marked with a seal bearing the word " concurrent," and the date of issuing 
the concurrent writ; and such seal shall be impressed upon the writ by the proper 
officer: Provided always, that such concurrent writ or writs shall only be in force 
for the period during which the original writ in such action shall be in force. 

2. A writ for service within the jurisdiction may be issued and marked as a con
current writ with one for service, or whereof notice in lieu of service is to be given, 
out of the jurisdiction ; and a writ for service, or whereof notice in lieu of service is to 
be given, out of the jurisdiction may be issued and marked as a concurrent writ with 
one for service within the jurisdiction. 

ORDER VII. 

DISCLOSURE BY SOLICITORS AND PLAINTIFFS. 
1. Every solicitor whose name shall be indorsed on any writ of summons shall, Solicitor to declaim 

on demand in writing made by or on behalf of any defendant who has been served ^letlior writ issued 
therewith or has appeared thereto, declare forthwith whether such writ has been ^ 
issued by him or with his authority or privity; and if he shall answer in the affirmative, 
then he shall also, in case the Court or Judge shall so order and direct, declare in 
writing within a, time to be allowed by such Court or Judge, the profession, occupation, 
or quality, and place of abode of the'plaintiff on pain of being guilty of a contempt of 
Court; and if such solicitor shall declare that the writ was not issued by him or with 

his 

Concurrent writs 
within and beyond 
the jurisdiction. 

ire 
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his authority or privity, all proceedings upon the same shall be stayed, and no further 
proceedings shall be taken thereupon without leave of the Court or a Judge. 

Firm suing to state 2. When a writ is sued out by partners in the name of their firm, the plaintiffs 
names and addresses o r ^^\v solicitors shall, on demand in writing by or on behalf of any defendant, declare 

forthwith the names and places of residence of all the persons constituting the firm. 
And if the plaintiffs or their solicitor shall fail to comply with such demand, all pro
ceedings in the action may, upon an application for that purpose, be stayed upon such 
terms as the Court or a Judge may direct. And when the names of the partners are 
so declared, the action shall proceed in the same manner and the same consequences 
in all respects shall follow as if they had been named as the plaintiffs in the writ. But 
all proceedings shall, nevertheless, continue in the name of the firm. 

ORDER VIII. 

RENEWAL OF WRIT. 

Original writ to be 1. No original writ of summons shall be in force for more than twelve months 
in force for twelve from ^he day of the date thereof, including the day of such date; but if any defendant 
renewed. therein named shall not have been served therewith, the plaintiff may, before the 

expiration of the twelve months, apply to a Judge for leave to renew the writ; and 
the Judge, if satisfied that reasonable efforts have been made to serve such defendant, 
or for other good reason, may order that the original or concurrent writ of summons 
be renewed for six months from the date of such renewal, and so from time to time 
during the currency of the renewed writ. And the writ shall in such case be renewed 
by the same or a verified copy thereof (if the Judge shall so order) being marked 
with a seal bearing the date of the day, month, and year of such renewal; such seal 
to be provided and kept for that purpose at the proper office, and to be impressed upon 
the writ by the proper officer, upon delivery to him by the plaintiff or his solicitor of a 
memorandum in Form No. 5 in Appendix (A), P a r t i ; and a writ of summons so 
renewed shall remain in force and be available to prevent the operation of any Statute 
whereby the time for the commencement of the action may be limited, and for all other 
purposes, from the date of the issuing of the original writ of summons. 

Evidence of renewal. 2. The production of a writ of summons or a verified copy of any writ of sum
mons purporting to be marked with the seal of the Court, showing such writ of 
summons to have been renewed in manner aforesaid, shall be sufficient evidence of 
its having been so renewed, and of the commencement of the action as of the first 
date of such renewed writ for all purposes. 

ORDER IX. 

SERVICE OF WRIT OF SUMMONS. 

1. Mode of Se?-vice. 

Acceptance of 1. No service of writ shall be required when the defendant, by his solicitor, agrees 
service. to accept service, and enters an appearance. 

Service. 2. When service is required the writ shall, wherever it is practicable, be served 
in the manner in which personal service is now made, but if it be made to appear to 
the Court or to a Judge that the plaintiff is from any cause unable to effect prompt 
personal service, the Court or Judge may make such order for substituted or other 
service, or for the substitution of notice for service, as may seem just. 

2. On Particular Defendants. 

On husband and 8. When husband and wife are both defendants to the action, service on the 
wife« husband shall be deemed good service on the wife, but the Court or a Judge may order 

that the wife shall be served with or without service on the husband, 
4. When 
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4. When an infant is a defendant to the action, service on his or her father or Infant defendant, 
guardian, or if none, then upon the person with whom the infant resides or under 
whose care he or she is, shall, unless the Court or Judge otherwise orders, be deemed 
good service on the infant; provided that the Court or Judge may order that service 
made or to be made on the infant shall be deemed good service. 

5. When a lunatic, or person of unsound mind not so found by inquisition, is a Lunatic defendant, 
defendant to the action, service on the committee of the lunatic, or on the person with 
whom the person of unsound mind resides, or under whose care he or she is, shall, 
unless the Court or Judge otherwise orders, be deemed good service on such defendant. 

3. On Partners and other Bodies. 
6. Where partners are sued in the name of their firm, the writ shall be served Where firm sued, 

either upon any one or more of the partners, or at the principal place within the juris
diction of the business of the partnership, upon any person having at the time of 
service the control or management of the partnership business there; and, subject to 
the rules hereinafter contained, such service shall be deemed good service upon the firm. 

6a. Where one person carrying on business in the name of a firm apparently Keg% 26 June 1876. 
consisting of more than one person shall be sued in the firm name, the writ may 
be served at the principal place within the jurisdiction of the business so carried on 
upon any person having at the time of service the control or management of the 
business there, and subject to any of the Rules of the Court such service shall bo 
deemed good service on the person so sued. 

7. Whenever, by any Statute, provision is made for service of any writ of On corporation or 
summons, bill, petition, or other process upon any corporation, or upon any society or other bodies, 
fellowship, or any body or number of persons, whether corporate or otherwise, every 
writ of summons may be served in the manner so provided. 

7*. In every case not included in the last preceding rule a writ of summons Service of writ on 
against a corporation aggregate may be served on the mayor or other head officer, or corporation, 
on the town clerk, treasurer, manager, inspector, or secretary of such corporation. c- k-P. s t a t«1 8 6 5 

4. In Particular Actions. 

8. Service of a writ of summons in an action to recover land may, in case of To recover vacant 
vacant possession, when it cannot otherwise be effected, be made by posting a copy of land. 
the writ upon the door of the dwelling-house or other conspicuous part of the property. 

Generally. 
13. The person serving a writ of summons shall, within three days at most after Person serving writ 

such service, indorse on the writ the day of the month and week of the service thereof, to indorse date of 
otherwise the plaintiff shall not be at liberty, in case of non-appearance, to proceed by service* 
default; and every affidavit of service of such writ shall mention the day on which such 
indorsement was made. 

ORDER X. 

SUBSTITUTED SERVICE. 

Every application to the Court or a Judge, under Order IX, Rule 2, for an order Application forsub-
for substituted or other service, or for the substitution of notice for service, shall be stituted service, 
supported by an affidavit setting forth the grounds upon which the application is 
made. 

ORDER XI. 

SERVICE OUT OF THE JURISDICTION. 

1. Service out of the jurisdiction of a writ of summons or notice of a writ of When service or 
summons may be allowed by the Court or a Judge whenever the whole or any part of "{jticc may be 
the subject-matter of the action is property real or personal within tne jurisdiction, j u r i s d i e t i o n # 

or 
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or any act, deed, will, or thing affecting such property, and whenever the 
contract which is sought to be enforced or rescinded, dissolved, annulled, or 
otherwise affected in any such action, or for the breach whereof damages or other 
relief are or is demanded in such action, was made or entered into within the jurisdic
tion, and whenever there has been a breach within the jurisdiction of any contract 
wherever made, and whenever any act or thing sought to be restrained or removed, or 
for which damages are sought to be recovered, was or is to be done or is situate within 
the jurisdiction. 

la. Whenever any action is brought in respect of any contract which is sought 
to be enforced or rescinded, dissolved, annulled, or otherwise affected in such action, 
or for the breach whereof damages or other relief are or is demanded in such action, 

. . . . . -i 

when such contract was made or entered into within the jurisdiction, or v/henevcr 
there has been a breach within the jurisdiction of any contract wherever made, the 
Judsre, in exercising; his discretion as to {jrantinff leave to serve such writ or notice on 
a defendant out of the jurisdiction, shall have regard to the amount or value of the 
property in dispute or sought to be recovered, and to the existence in the place of 
residence of the defendant, if resident in any Australasian colony of a local Court 
of limited jurisdiction having jurisdiction in the matter in question, and to the 
comparative cost and convenience of proceeding in Victoria or in the place of such 
defendant's residence, and in all the above mentioned cases no such leave is to be 
granted without an affidavit stating the particulars necessary for enabling the Judge 
to exercise his discretion in manner aforesaid, and all such other particulars (if any) 
as he may require to be shown. 

3. Every application for an order for leave to serve such writ or notice on a 
defendant out of the jurisdiction shall be supported by evidence, by affidavit, or other
wise, showing in what place or country such defendant is or probably may be found, 
and whether such defendant is a British subject or not, and the grounds upon which 
the application is made. 

4. Any order giving leave to effect such service or give such notice shall limit a 
time after such service or notice within which such defendant is to enter an appearance, 
such time to depend on the place or country where or within which the writ is to be 
served or the notice given. 

5. Notice in lieu of service shall be given in the manner in which writs of 
summons are served. 

ORDER XII. 

In Melbourne. 

Mode of appearance. 

Reg. Ap. 1880. 

APPEARANCE. 

1. In all cases provided for by these Rules a defendant shall enter his appearance 
in Melbourne^,. 

6b. A defendant shall enter his appearance to a writ of summons by delivering to 
the proper officer a memorandum in writing, dated on the day of the delivering the 
same, and containing the name of the defendant's solicitor, or stating that the defendant 
defends in person. He shall at the same time deliver to the officer a duplicate of the 
memorandum, which the officer shall seal witli the official seal, showing the date on 
which it is sealed, and then i'eturn to the person entering the appearance, and the 
duplicate memorandum so sealed shall be a certificate that the appearance was entered 
on the day indicated by the seal. 

A defendant shall, on the day on which lie enters an appearance to a writ of 
summons, give notice of his appearance to the plaintiff's solicitor, or, if the plaintiff 
sues in person, to the plaintiff himself. The notice may be given either by notice in 
WTritin^ served in the ordinary way at the address for service, or by prepaid letter 

directed 
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directed to that address and posted on the day of entering appearance in due 
course of post, and shall in cither case be accompanied by the sealed duplicate 
memorandum. 

7. The solicitor of a defendant appearing by a solicitor, shall state in such Address for service 
memorandum his place of business, and a. place, to be called his address for service, o f sol lci tor-
which shall not be more than three miles from the General Post Office. 

8. A defendant appearing in person shall state in such memorandum his address, Address for service 
and a place, to be called his address for service, which shall not be more than three tietenaant m 
miles from the General Post Office. 

9. If the memorandum does not contain such address it shall not be received; Defective address, 
and if any such address shall be illusory or fictitious, the appearance may be set aside c- L-P- Stat. 1865 
by the Court or a Judge, on the application of the plaintiff, and the plaintiff may be 
permitted to proceed by posting the proceedings in the Prothonotary's office without 
further service. 

10. The memorandum of appearance shall be in the Form No. 6, Appendix (A), ."Form of appearance. 
Part I, with such variations as the circumstances of the case may require. 

11. Upon receipt of a memorandum of appearance, the officer shall forthwith Entry in cause book, 
enter the appearance in the cause book. 

12. Where partners are sued in the name of their firm, they shall appear partners, 
individually in their own names. But all subsequent proceedings shall nevertheless 
continue in the name of the firm. 

12A. Where any person carrying on business in the name of a firm apparently Firm, 
consisting of more than one person shall be sued in the name of the firm, he shall Keg. 26 June 1876. 
appear in his own name, but all subsequent proceedings shall nevertheless continue 
in the name of the firm. 

13. If two or more defendants in the same action shall appear by the same Several defendants, 
solicitor and at the same time, the names of all the defendants so appearing shall be 
inserted in one memorandum. 

14. A solicitor not entering an appearance in pursuance of his written under- Appearance not 
taking so to do on behalf of any defendant shall be liable to an attachment. entered on 

° J undertaking. 
15. A defendant may appear at any time before judgment. If he appear at Appearance allowed 

any time after the time limited for appearance he shall on the same day give notice before judgment, 
thereof to the plaintiff's solicitor, or to the plaintiff himself if he sues in person, and he 
shall not, unless the Court or Judge otherwise orders, be entitled to any further time 
for delivering his defence, or for any other purpose, than if he had appeared according 
to the writ. 

18. Any person not named as a defendant in a writ of summons for the recovery person not named 
of land may by leave of the Court or Judge appear and defend, on filing an affidavit may defend for land, 
showing that he is in possession of the land either by himself or his tenant. 

18*. The Court or a Judge shall have power to strike out or confine appearances striking out. 
or defences set up by persons not in possession by themselves or their tenants. C. L.P Stat. 1865 

19. Any person appearing to defend an action for the recovery of land as land- Landlord to appear 
lord in respect of property whereof lie is in possession only by his tenant, shall state in as such. 
his appearance that he appears as landlord. U>. s. 151. 

20. Where a. person not named as defendant in any writ of summons for the Person appearing to 
recovery of land has obtained leave of the Court or Judge to appearand defend, he be named as a 
shall enter an appearance according to the foregoing rules, intituled in the action <-celKaIlt-
a.gainst the party or parties named in the writ as defendant or defendants, and shall 
forthwith give notice of such appearance to the plaintiff's solicitor, or to the plaintiff 
if he sues in person, and shall in all subsequent proceedings be named as a party 
defendant to the action. 

21. Any 
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21. Any person appearing to a writ of summons for the recovery of land shall 
be at liberty to limit his defence to a part only of the property mentioned in the 
writ, describing that part with reasonable certainty in his memorandum of appearance 
or in a notice.intituled in the cause, and signed by him or his solicitor; such notice to 
be served within four days after appearance upon the attorney whose name is indorsed 
on the writ, and if none, then to be filed in the Prothonotary's office; and an appear
ance where the defence is not so limited shall be deemed an appearance to defend for 

the whole. 
22. The notice mentioned in the last preceding rule maybe in the Form No. 7, 

in Part I of Appendix (A) hereto, with such variations as circumstances may require. 
ORDER XIII. 

DEFAULT 0E APPEARANCE, 

1. Where no appearance has been entered to a writ of summons for a defendant 
who is an infant or a person of unsound mind not so found by inquisition, the plaintiff 
may apply to the Court or a Judge for an order that some proper person be assigned 
guardian of such defendant, by whom, he may appear and defend the action. But no 
such order shall be made unless it appears on the hearing of such application that the 
writ of summons was duly served, and that notice of such application was after the 
expiration of the time allowed for appearance, and at least six clear days before the 
day in such notice named for hearing the application, served upon or left at the dwelling-
house of the person with whom or under whose care such defendant was at the time of 
serving such writ of summons, and also (in the case of such defendant being an infant 
not residing with or under the care of his father or guardian) served upon or left at the 
dwelling-house of the father or guardian, if any, of such infant, unless the Court or Judge 
at the time of hearing such application shall dispense with such last-mentioned service. 

2. Where any defendant fails to appear to a writ of summons, and the plaintiff is 
desirous of proceeding upon default of appearance under any of the following Rules of 
this Order, or under Order XV, Rule 1, he shall, before taking such proceeding upon 
default, file an affidavit of service, or of notice in lieu of service, as the case may be. 

3. In case of non-appearance by the defendant where the writ of summons is 
specially indorsed, under Order III, Rule 6, the plaintiff may sign final judgment for 
any sum not exceeding the sum indorsed on the writ, together with interest at the 
rate specified, if any, to the date of the judgment, and a sum for costs, but it shall be 
lawful for the Court or a Judge to set aside or vary such judgment upon such terms as 

may seem just. 
4. Where there are several defendants to a writ specially indorsed for a debt or 

liquidated demand in money, under Order III, Rule 6, and one or more of them 
appear to the writ, and another or others of them do not appear, the plaintiff may 
enter final judgment against such as have not appeared, and may issue execution upon 
such judgment without prejudice to his right to proceed with his action against such as 
have appeared. 

5. Where the defendant fails to appear to the writ of summons and the writ is 
not specially indorsed, but the plaintiff's claim is for a debt or liquidated demand only, 
no statement of claim need be delivered, but the plaintiff may file an affidavit of service 
or notice in lieu of service, as the case may be, and a statement of the particulars of 
his claim in respect of the causes of action stated in the indorsement upon the writ, 
and may, after the expiration of eight days, enter final judgment for the amount 
shown thereby and costs to be taxed, provided that the amount shall not bo more than 
the sum indorsed upon the writ besides costs. 

6. Where the defendant fails to appear to the writ of summons and the plaintiff's 
claim is not for a debt or liquidated demand only, but for detention of goods and 

-e a . ,w r,r, orntomoiit, of claim need be delivered, but 

claim is not for a debt or i.qui. atcu ' - ' , ' " ;" J ^ ilD ]1CC(1 , l0 ( k n v m : d , but 
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or the damages only, as the case maybe, in respect of the causes of action disclosed by 
the indorsement on the writ of summons, shall be assessed by a jury, bub the Court or 
a Judge may order that instead of such assessment the value or amount of damages or 
cither of them shall be ascertained in any way in which any question arising in an 
action may be tried. 

G"x\ .No writ of trial or of inquiry hereafter shall be necessary or used : And the Writ of trial and 
inquiry in every case shall be hud and made at the sittings in Melbourne or any inquiry abolished, 
bailiwick without any writ for that purpose. c

g" \0f
 Stat> 1865 

G"x"x\ In actions in which no appearance shall be entered, and in which it shall Calculation of 
appear to the Court or a Judge that the amount of damages sought to be recovered by damages, 
the plaintiff is substantially a matter of calculation, it shall not be necessary to have lb. s. 136. 
an inquiry, but the Court or a Judge may direct that the amount for which final 
judgment is to be signed shall be ascertained by the Chief Clerk, and the Chief Clerk 
shall indorse upon the rule or order for referring the amount of damages to him the 
amount found by him, and shall deliver the rule or order with such indorsement to the 
plaintiff; and such and the like proceedings may thereupon be had as to taxation of 
costs, signing judgment, and otherwise, as upon the finding of a jury upon an inquiry; 
and on a reference to the Chief Clerk to ascertain the amount for which final hidimicnt 
is to be signed, the rule or order so indorsed shall be filed in the proper office when 
inclement is signed. 

7. In case no appearance shall be entered in an action for the recovery of land, Possession of land 
within the time limited for appearance, or if an appearance be entered but the defence w l i e r e n o aPPcar" 

. . . ance. 
be limited to part only, the plaintiff shall be at liberty to enter a judgment that the 
person whose title is asserted in the writ shall recover possession of the land, or of the 
part thereof to which the defence does not apply. 

8. AVherc the plaintiff has indorsed a claim for mesne profits, arrears of rent, Mesne profits or 
or damages for breach of contract, upon a writ for the recovery of land, he may enter damages, 
judgment as in the last preceding Rule mentioned for the land ; and may proceed as 
in the other preceding rules of this order as to such other claim so indorsed. 

9. In all actions not by the rules in this order otherwise specially provided Default of appear-
for, in case the party served with the writ does not appear within the time limited autje m ° ' l c l cases« 
for appearance, upon the filing by the plaintiff of a proper affidavit of service the 
action may proceed as if such party had appeared. 

10*. All such proceedings as are mentioned in or on any writ of summons, capias, Proceedings men-
or foreign attachment, or in any notice issued under this Act or under any Rules, shall tionedon writs may 

o I J *. . . be taken. 
and may be had and taken in default of a defendant's appearance, or putting in special 
bail, or as the case mav be. ORDER XIV. 

LEAVE TO DEFEND WHERE WRIT SPECIALLY INDORSED. 

C L. P. Stat. 1805 
s. 105. 

2 Will. IV. c. 39 s. 16. 

la. Where the defendant appears to a writ of summons specially indorsed, under Plaintiff may apply 
Order III , Kule 0, the plaintiff may, on affidavit made by himself or by any other person \° f£n i m a l 

who can swear positively to the debt or cause of action verifying the cause of action ; * ' ' 
•- '. . K|KV Al ' i v 1 S 7 7 

and statin."- that in his belief there is no defence to the action, call on the defendant 
to show cause before the Court or a JiidjK) why the plaintiff should not be at liberty to 
sign filial judgment for the amount so indorsed, together with interest, if any, and 
costs. A copy of the affidavit shall accompany the summons or notice of motion. The 
Court or a Judge may thereupon, unless the defendant, by affidavit or otherwise, 
satisfy the Court or Judim that he has a <zond. defence to the action on the merits, or 
disclose such facts as may be deemed sufficient to entitle him to defend, make an order 
empowering the plaintiff to swat niJe'inent accordinidv. 

2. The application by the plaintiff for leave to enter final judgment under the By summons. 
hist preceding rule shall be made by summons returnable not less than two clear days 
after service. 3. The 
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3. The defendant may show cause against such application by offering to bring 
into Court the sum indorsed on the writ, or by affidavit. In such affidavit he shall 
state whether the defence lie alleges iioes to the whole or to part only, and if so, to 
what part of the plaintiff's claim. And \}\Q Judge may, if he think lit, order the 
defendant to attend and be examined upon oath ; or to produce any books or documents 

or copies of or extracts therefrom. 
4. If it appear that the defence set up by the defendant applies only to a part of 

the plaintiff's claim; or that any part of his claim is admitted to be due; the plaintiff 
shall have judgment forthwith for such part of his claim as the defence does not apply 
to or as is admitted to be due, subject to such terms, if any, as to suspending 
execution, or the payment of the amount levied or any part thereof into Court by the 
sheriff, the taxation of costs, or otherwise, as the JiuVe may think fit. And the 

7 7 ' O i/' 

defendant may be allowed to defend as to the residue of the plaintiff's claim. 
5. If it appears to the Judge that any defendant has a good defence to or ought 

to be permitted to defend the action, and that any other defendant has not such 
defence and ought not to be permitted to defend, the former may be permitted to 
defend, and the plaintiff shall be entitled to enter final judgment against the latter, 
and may issue execution upon such judgment without prejudice to his right to proceed 
with his action against the former. 

6. Leave to defend may be given unconditionally or subject to such terms as to 
giving security, or otherwise, as the Court or a Judge may think fit. 

ORDER XV. 

APPLICATION FOR ACCOUNT WHERE WRIT INDORSED UNDER ORDER I I I , RULE 8. 

L In default of appearance to a summons indorsed under Order I I I , Rule 8, and 
after appearance, unless the defendant, by affidavit or otherwise, satisfy the Court or a 
Judge that there is some preliminary question to be tried, an order for the account 
claimed, with all directions now usual iu the Court in similar cases shall be forthwith 

made. 
2. An application for such order as mentioned in the last preceding rule shall be 

made by summons, and be supported by an affidavit fded on behalf of the plaintiff, 
stating concisely the grounds of his claim to an account. The application may be 
made at any time after the time for entering an appearance has expired. 

ORDER X V I . 

PARTIES. 

1. All persons may be joined as plaintiffs in whom the right to any relief claimed 
is alleged to exist, whether jointly, severally, or in the alternative. And judgment 
may be given for such one or more of the plaintiffs as may be found to be entitled to 
relief, for such relief as lie or they may be entitled to, without any amendment. Rut 
the defendant, though unsuccessful, shall be entitled to his costs occasioned by so 
joining any person or persons who shall not be found entitled to relief, unless the 
Court in disposing of the costs of the action shall otherwise direct. 

1*. No other action shall be brought against the defendant by any person so 

joined as plaintiff in respect of the same cause of action. 
2. Whore; an action has been commenced in the name of the wrong person as 

plaintiff, or where it is doubtful whether it has been commenced in the name of the 
riidit r.lainii!l' or plaintiffs, the Court or a. JIKUOJ mav. if satisfied that it has been so 
commenced ihrmigh a hoiia flic, mistake, and that it is necessary for the determination 
of the real matter in dispute so to do, order any other person or persons to be substi
tuted or added as plaintiff or plaintiffs upon such terms as may seem just. 

3 . All 
48 



Order XVI 
No. 761.] Supreme Court. 35 

3. All persons may be joined as defendants against whom the right to any relief Defendants may bo 
is alleged to exist, whether jointly, severally, or in the alternative. And judgment slu'fl ioint,y>. 
may be given against such one or more of the defendants as may be found to be liable, MH/I ' ! !^ ' ? 1 m ie 

according to their respective habdiiics, witnout any anu.MK.li.nent. 
4. It shall not be necessary that every defendant to any action, shall be interested Defendant having 

as to all the relied' thereby prayed ibr, or as to every cause of action included therein ; only partial 
but the Court or a, Judge may make such order as may appear just to prevent any 
defendant from being embarrassed or put to expense by being required to attend any 
proceedings in such action in which lie may have no interest, 

5. The plaintiff' may, at his option, join as parties to the same action all or any Plaintiff's option as 
of the persons severally, or jointly and severally, liable on any one contract, including to joinder, 
parties to bills of exchange and promissory notes, 

f>. Wlierc in any action, whether (bunded upon contract or otherwise, the plaintiff riaintifF in doubt 
is in doubt as to the person from whom be is entitled to redress, he may. in such may join defendants 
manner as hereinafter mentioned, or as may be prescribed bv anv special order, join yiuernauve 

. ''. * . • . / . / _ L . ' . redress. 
two or more defendants, to the intent that in such action the question as to which, if 
any, of the defendants is liable, and to what extent, may be determined as between all 
parties to the action. 

7. Trustees, executors, and administrators may sue and be sued on behalf of or Trustees, executors, 
as representing the property or estate of which they are trustees or representatives, *md representative 

. . . i . , . . . parties 
without joining any of the parties beneficially interested in the trust or estate, and 
shall be considered as representing such parties in the action; but the Court or a 
Judge may, at any stage of the proceedings, order any of such parties to be made 
parties to the action, either in addition to or in lieu of the previously existing parties 
thereto. 

(S. Married women and infants may respectively sue as plaintifis by their next Married women and 
* m l o n l o 

friends, in the maimer practised in the Court before the passing of this Act; and l ' ' 
infants may, in like manner, defend any action by their guardians appointed for that 
purpose. Married women may also, by the leave of the Court or a Judge, sue or 
defend without their husbands and without a next friend, on giving such security, if 
any, for costs a,s the Could; or a Judge may require. 

8*. Before the name of any person shall be used in any action instituted in the Person whose name is 
.7 1 J _ used ;is next friend or 

Court as next friend or o-iiai'diau ad Ulc.m of any infant or married woman or other guardian"'(li/nnof any 

party, such person shall, sign a written authority to the solicitor mr that purpose, and written authority. 
1 T J ' , -1 , , , , , . , °, . -, , r .

 J L i J 15 ,V 1G Vic t e. SG s. 11 . 

such authority shall be filed in the proper olliee. 
0. Whore there are numerous parties having the same interest in one action, one Where parties are 

or more of such parties may sue or be sued, or may be authorized by the Court to numerous. 
defend in snob action, on behalf or for the benefit of all parties so interested. 

0a. h\ any case in which the right of an heir-atdaw, or the next of kin, or a Where heir-at-law, 
class shall depend unon the construction which the Court may put upon an instrument, "ext of l<m,or class 
and it shall not be known or be diflicuit to ascertain who is or are such heir-at-law, 1?co. .)G j u n c 1876 

or next of kin, or class, and the Court shall consider that in order to save expense 
or for some other reason it will be convenient to have the question or questions of 
construction determined before such heir-atdaw, next of kin, or class, shall have been 
ascertained by mean;; of inquiry or otherwise, the Court may appoint some one or 
more person or persons to represent such, heir-at-law, next of kin, or class, and the 
judgment of the Court in the presence of such person or persons shall be binding 
upon the party or parties or class so represented. 

10. Any two or more poisons, claiming or being liable as copartners may sue or .Partners mny^sue 
be sued in the name of their respective firms, if any; and any party to an action may and bc snedjn the 

, ' . , . ' l
 f . ' i c i inline ot: their firm, 

m such case apply by summons to a Judge ior a, statement ot the names or the persons 
who are oo-partnors in anv such firm, to be furnished in such manner, and verified on 
oath or otherwise, as the Judge may direct. 

\0a. Any person carrying on business in the name of a firm apparently con- individual may be sued. 
sisting of more than one person may be sued in the name of such firm. 10*. In l l0-2G J«»cis7G. 
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used. 
C. L.P.Stat, 18G5 
s. 34. 

Legatees or next 
of kin. 

15 & 1G Vict. c. 86 
s. 42. 

Legatees. 

Residuary devisee. 

Cestuis que trust en t. 

Cases of protection 
pendente lite or 
waste. 

Executors, &c. 

Conduct of suit. 

Initial letters may be 10*. In all actions it shall he sufficient to designate any of the parties thereto, or 
any person referred to in any AVI-it or pleading, by any initial letter or letters or other 
contraction of the first or other name or names, oilier than a surname, where the name 
of the party or person so designated by such initial letter or letters or contraction is 
averred to he unknown to the party using such initial letter or contraction. 

11 . (1.) Any residuary legatee or next of kin may without serving the remaining 
residuary legatees or next of kin have a judgment for the administration of the estate 
of a deceased person. 

(2.) Any legatee'interested in a legacy charged upon real estate, and any person 
interested in the proceeds of real estate directed to be sold, may without serving any 
other legatee or person interested in the proceeds of the sale have a judgment for the 
administration of the estate of a deceased person. 

(3.) Any residuary devisee may without serving any eo-rcsiduary devisee have the 
like judgment. 

(4.) Any one of several cestuis que truslnif, under any deed or instrument may 
without serving any other of such cestuis que h intent have a judgment for the execution 
of the trusts of the deed or instrument. 

(o.) In all cases of actions for the protection of property pending litigation, and 
in all cases in the nature of waste, one person may sue on behalf of himself and all 
persons having the same interest. 

(G.) Any executor, administrator, or trustee may obtain a judgment against any 
one legatee, next of kin, or cestui que trust for the administration of the estate or the 
execution of the trusts. 

(7.) In all the above cases the Court, if it shall see fit, may require any other 
person or persons to be made a party or parties to the action, and may, if it shall see 
fit, give the conduct of the action to such person as it may deem proper, and may 
make such order in any particular case as it may deem just for placing the defendant 
on the record on the same footing; with regard to costs as other parties havinis; a common 
interest with him in the matters in question. 

(8.) In all the above cases the persons who but for the provisions of this Rule 
would be necessary parties to the action shall he served with notice of the judgment, 
and after such notice they shall be bound by the proceedings in the same manner as if 
they had been originally made parties to the action, and they may by an order of 
course have liberty to attend the proceedings under the judgment, and any party so served 
may within one month after such service apply to the Court to add to the judgment. 

((.).) Notice of a judgment served pursuant to this ihde shall be entitled in the 
action, and there shall be indorsed thereon a memorandum in the form or to the effect 
in the Form 20, Appendix D. 

12a. Notice of a judgment or order pursuant to the last preceding rule on an 
infant or person of unsound mind not so found by inquisition shall be served in the same 
manner as a writ of summons in an action. 

12b. In any cause for the administration of the estate of a deceased person, no 
party to the cause other than the executor or administrator shall, unless hv leave of the 
Judge, be entitled to appear either in Court or in Chambers on the claim of any person 
not a party to the cause against the estate of the deceased in. respect of any debt or 
liability. The Judge may direct any other party to tlie cause to appear, either in 
addition to or in the place of the executor or administrator,upon such terms as to costs 
or otherwise as he shall think fit. 

1-J. No action shall be defeated by reason of the misjoinder of parties, and the 
Court may in every action deal with the matter in controversy so far as regards the 
rii 'hts and interests of the parties actually before it. The Court or a dudee may, at 
any stage* of the proceedings, cilhes upon or without tlie appkcat.iou of either party, 
and on such terms as may appear to the Court or a -Judge to be just, order that the 
name or names of any party or parties, whether as plaintiffs or as defendants, impro

perly 
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perly joined be struck out; and that the name or names of any party or parties, 
whether plaintiffs or defendants, who ought to h;ivc been joined, or whose presence 
before the Court DIM v be accessary in order to enable tin1 Court effectually and com-
pletely to adjudicate upon and settle all the questions involved in the action, be added. 
No person shall lie added ;is a, plaintiff suin<',' without a next friend, or as the next 
friend of a, plaintiff under any disability, without his own consent thereto. All parties 
whose names are so added as defendants shall be served with a, summons or notice in 
manner hereinafter mentioned, or in .such manner as may be prescribed by any special 
order, and the proceedings as against them shall be deemed to have he^un onlv on the 
service of such summons or notice. 

14. Any application to add or stiike out or substitute a plaintiff or defendant may Application for it. 
be made to the Court or a, Judge at any time before trial by motion or summons, or at 
the trial of the action in a- summary manner. 

15. Where a. defendant is added, unless otherwise ordered by the Court or a Amended writ, 
Judge, the plaintiff shall file an amended copy of and sue out a writ of summons, and 
serve such new defendant with such writer notice in lieu of service thereof in the same 
manner as original defendants are served. 

16. If a statement of claim has been delivered previously to such defendant being Amended statement, 
added, the same shall, unless otherwise ordered by the Court or a Judge, be amended 
in such manner as the making such new defendant a party shall render desirable, and 
a copy of such amended statement of claim shall be delivered to such new defendant 
at the time when he is served with the writ of summons or notice or afterwards, within 
four days after his appearance. 

17. Where a defendant is or churns to be entitled to contribution or indemnity, Claim of defendant 
or any other remedy or relief over against any other person, or where from any other o^er against person 
cause it appears to the Court or a Judge that a question in the action should be deter
mined not only as between the plaintiff and defendant, but as between the plaintiff, 
defendant, and any other person, or between any or either of them, the Court or a 
Judge may, on notice being given to such last-mentioned person, make such order as 
may be proper for having the question so determined. 

18. Where a defendant claims to be entitled to contribution, indemnity, or other Notice by defendant 
remedy or relief over against any person not a party to the action, he may, by leave of t o person not party, 
the Court or a Judge, issue a notice to that effect, stamped with the seal with which 
writs of summons are sealed. A. copy of such notice shall be filed with the proper 
officer and served on such person according to the rules relating to the service of writs 
of summons. The notice shall state the nature and grounds of the claim, and shall, 
unless otherwise ordered bv the Court or a Jud^e, be served within the time limited for 
delivering his statement of defence. Such notice may be in the form or to the effect of 
the Form No. 1 in Appendix (P>) hereto with such variations as circumstances may 
require, and therewith shall be served a copy of the statement of claim, or if there be 
no statement of claim, then a copy of the writ of summons in the action. 

19. When under Rule 17 of this order it is made to appear to the Court or a Notice to person not 
Judge at any time before or at the trial that a question in the action shouid be deter- party ordered by 
mined, not only as between the plaintiff and defendant:., but as between the plaintiff and & ' 
the defendant and any other person, or between any or either of them, the Court or a 
Judge, before or at the time of making the order for having such question determined, 
shall direct such notice to he given by the plaintiff at such time and to such person and 
in such manner as may be thought proper, and if made at the trial the Judge may 
postpone such trial as he may think fit. 

20. if a person not a, party to the action, who is served as mentioned in Rule 18, Person not party 
desires to dispute the plaintiffs claim in the action as against the defendant on whose nm*v aPPear« 
behalf the notice has been u'iven, he must enter an appearance in the action within 
eight days from the service of the notice. In default of his so doing, be shall be 
deemed to admit the validity of the judgment obtained against such defendant, whether 

obtained 
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obtained by consent or otherwise. Provided always that a person so served and failing 
to appear -within the said period of eight days may apply to the Court or a Judge for 
leave to appear, and such leave may be given upon such terms, if any, as the Court or 
a Jud^e shall think "lit. 

2 1 . If a person not a. party to the action served under these Rules appear:-! 
pursuant to the notice, the party giving the notice may apply to the Court or a Judge 
for directions as to the mode of having the question in tlio action determined ; and the 
Court or Judge, upon the hearing of such application, may, if it shall appear desirable 
so to do, give the person so served liberty to defend the action upon such terms as shall 
seem just , and may direct such pleadings to be delivered, or such amendments in any 
pleadings to be made, and generally may direct such proceedings to be taken, and give 
such directions as to the Court or a Judge shall appear proper for having the question 
most conveniently determined, and as to the mode and extent in or to which the person 
so served shall be bound or made liable by the decision of the question. 

OHDI-U xvir. 
JOINDER OU CAUSES OF ACTION. 

1. Subject to the following rules, the plaintiff may unite in the same action and 
in the same statement of claim several causes of action, but if it appear to the Court or 
a Judge that any such causes of action cannot be conveniently tried or disposed of 
together, the Court or Judge may order separate trials of any of such causes of action 
to be had, or may make such other order as may be necessary or expedient for the 
separate disposal thereof. 

2. No cause of action shall, unless bv leave of the Court or a Ju(lire, be joined 
with an action for the recovery of land, except claims in respect of mesne profits or 
arrears of rent in respect of the premises claimed, or any part thereof, and damages for 
breach of any contract under which the same or any part thereof are held. 

3. Claims by a trustee in insolvency as such shall not, unless by leave of the 
Court or a Judge, be joined with any claim by him in any other capacity. 

4. Claims by or against husband and wife may be joined with claims by or against 
either of them separately. 

5. Claims by or against an executor or administrator as such may be joined with 
claims by or against him personally, provided the last-mentioned claims are alleged to 
arise with reference to the estate in respect of which the plaintiff or defendant sues or 
is sued as executor or administrator. 

6. Claims by plaintiffs jointly may be joined with claims by them or any of them 
separately against the same defendant. 

7. The last three preceding rules shall be subject to Rule 1 of this order, and to 
the rules hereinafter contained. 

8. Any defendant alle^in^ that the nlaintiff has uniled in the same action several 
causes of action, which cannot be convenientlv disposed of in one action, may at any 
time apply to the Court or a Judge for an order confining ihe action to such of the 
causes of action as may be convenientlv disposed ( f in one proceeding. 

9. If, on the hearing of such applieaiiun as in the last preceding ride mentioned, 
it shall appear to the Court or u Judge that, the causes of actio;! are such a.s cannot all 
be conveniently disposed, of in one action., the Court or a. Jud<rc mav order any of such 
causes of action to be excluded, and may dnecr the statement of claim, or. if no state 
mens of claim has been delivered, the cony of the writ of summons, and the indorsement 
of claim on the writ of summons, to he amended accordin.elv, and may make such order 
as to costs as may be just, 

OKDKR xviir. 
ACTIONS BY AND ACA'INST LUNATICS ANI> PKUSONS 01' UNSOUND }!1ND. 
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would have been liable to be sued as defendants in any action or suit, they may respec
tively sue as plaintiffs in any aetion by their committee or next friend in manner 
practised in the Court before the passing of the said Act, and may in like manner 
defend any action by their committees or guardians appointed for that purpose. 

ORDER XIX. 

PLEADING (J UN Hit ALLY. 

1. The following rules of pleading shall be substituted for those heretofore used 
in the Court, in the Common Law and Equity Jurisdictions. 

2. Unless the defendant in an action at the time of his appearance shall, state 
that he does not require the delivery of a statement of complaint, the plaintiff shall, 
within such time and in such manner as hereinaf'er prescribed, deliver to the defendant 
after his appearance a statement of his complaint and of the relief or remedy to which 
he claims to be entitled. The defendant shall within such time and in such manner as 
hereinafter prescribed deliver to the plaintiff a statement of his defence, set-off, or 
counter-claim (if any), and the plaintiff shall in like manner deliver a statement of his 
reply (if any) to such defence, set-off, or counter-claim. Such statement shall be as 
brief as the nature of the case will admit, and the Court in adjusting the costs of the 
action shall inquire at the instance of any party into any unnecessary prolixity, and 
order the costs occasioned by such prolixity to be borne by the party chargeable with 
the same. 

3. A defendant in an action may set-off, or set-up, by way of counter-claim 
against the claims of the plaintiff, any right or claim, whether such set-off or counter
claim sound in damages or not, and such set-off or counter-claim shall have the same 
effect as a statement of claim in a cross action, so as to enable the Court to pronounce 
a final judgment in the same action, both on the original and on the cross claim. But 
the Court or a Judge may, on the application of the plaintiff before trial, if in the 
opinion of the Court or Judge such set-off or counter-claim cannot be conveniently dis
posed of in the pending action, or ought not to be allowed, refuse permission to the 
defendant to avail himself thereof. 

4. Every pleading shall contain as concisely as may be a statement of the material 
facts on which the party pleading relies, but not the evidence by which they are to be 
proved, such statement being divided into paragraphs, numbered consecutively, and 
each paragraph containing, as nearly as may be, a separate allegation. Dates, sums, 
and numbers shall be expressed in figures and not in words. Signature of counsel 
shall not he necessary. Forms similar to those in Appendix (C) hereto may be used. 

5. Every pleading may be either printed or written, or partly printed and partly 
written. 

6. Every pleading or other document required to be delivered to^ a party, or 
between parties, shall be delivered in the manner now in use to the solicitor of every 
party who appears by a solicitor, or to the party if he does not appear by a solicitor, 
but if no appearance has been entered for any party, then such pleading or document 
shall be delivered by being filed with the proper officer. 

7. Every pleading in an action shall be delivered between parties, and shall be 
marked on the face with the date of the day on which it is delivered, ami with the 
reference to the number of the action, the title of the action, the description of the 
pleading, and the name and place of business of the solicitor and agent, if any, 
delivering the same, or the name and address of the party delivering the same if he 
does not act by a solicitor. 

8. Every statement of claim shall state specifically the relief which the plaintiff 
claims, cither simplv or in the alternative, and may also ask for general relief. And 
the same lade shall apply to any counter claim made, or relief claimed by the defendant, 
in bis statement of defence. If the plaintiffs claim be for discovery only, the statement 
of claim shall show it. 

9. Where 
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9. Where the plaintiff seeks relief in respect of several distinct claims or causes 
of complaint founded upon separate and distinct facts, they shall be stated, as far as 
may be, separately and distinctly. And the same ride shall apply where the defendant 
relies upon several distinct grounds of defence, set-off, or counter-claim founded upon 
separate and distinct facts. 

10. Where any defendant seeks to rely upon any facts as supporting a right of 
set-off or counter-claim, he shall, in his statement of defence, state specifically that he 
does so by way of set-off or counter-claim. 

11. If either party wishes to deny the right of any other party to claim as 
executor, or as trustee whether in insolvency or otherwise, or in any representative or 
other alleged capacity, or the alleged constitution of any partnership firm, he shall 
deny the same specifically, 

13. No plea or defence shall be pleaded in abatement. 
14. No new assignment shall hereafter be necessary or used. But everything 

which has heretofore been alleged by way of new assignment may hereafter be intro
duced by amendment of the statement of claim. 

15. No defendant in an action for the recovery of land who is in possession by 
himself or his tenant need plead his title, unless his defence depends on an equitable 
estate or right, or he claims relief upon any equitable ground against any right or title 
asserted by the plaintiff. But, except in the cases hereinbefore mentioned, it shall be 
sufficient to state byway of defence that he is so in possession. And he may neverthe
less rely upon any ground of defence which he can prove, except as hereinbefore 
mentioned. 

15*. Where a defendant in his statement of defence relies on a judgment 
recovered, he shall in the margin of his defence state the date of such judgment, and 
if such judgment shall be in a, court of record, the number of the roll on which such 
proceedings are entered, if any; and in default of his so doing, the plaintiff shall be 
at liberty to sign judgment as for default of pleading ; and in case the same be falsely 
stated by the defendant, the plaintiff, on producing a certificate from the proper officer 
or person having the custody of the records or proceedings of the court where such 
judgment is alleged to have been recovered, that there is no such record or entry of a 
judgment as therein stated, shall be at liberty to sign judgment as for default of pleading. 

15"**. On a reply or other pleading denying the existence of a record pleaded by 
the defendant, a rule for the defendant to produce the record shall not be necessary or 
used, and instead thereof a four days' notice shall be substituted, requiring the 
defendant to produce the record, otherwise judgment. 

16. Nothing in these Rules contained shall affect the right of any defendant to 
plead not guilty by Statute. And every defence of not guilty by statute sliall have 
the same effect as a pica of not guilty by statute has heretofore had. But if the 
defendant so plead he shall not plead any other defence without the leave of the Court 
or the Judge, except by consent. 

1G*. In every case in which a defendant shall in his defence state that he is not 
guilty by Statute, intending to give special matter in evidence by virtue of any Act, he 
shall insert in the margin of his statement of defence the words " By Statute" together 
with the year or years of the reign in which the Act or Acts upon which he relics for 
that purpose were passed, and also the chapter or number, as the case may be, and 
section of each such Acts ; otherwise such defence shall be taken not to have been 
pleaded by virtue of any Act, and such memorandum shall he inserted in the margin 
of the record for trial. 

17. Every allegation of fact in any pleading in an action, not being a petition or 
summons, if not denied specifically or by necessary implication, or stated to be not 
admitted in the pleading of the opposite party, shall be taken to be admitted, except as 
against an infant, lunatic, or person of unsound mind not so found by inquisition. 

18. Each 
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18. Each party in any pleading, not being a petition or summons, must allege all Special pleading, 
such facts not appearing in the previous pleading;! as he means to rely on, and must 
raise all such grounds of defence or reply, as the case may be, as if not raised on the 
pleadings would be likely to take the opposite party by surprise, or would raise new 
issues of fact not arising out of the pleadings, as, for instance, fraud, or that any claim 
has been barred by the otatute of Limitations or has been released. 

H>. No pleading, not being a petition or summons, shall, except by way of amend- No departure. 
ment, raise any new ground of elaim or contain anv allegation of fact inconsistent with 
the previous pleadings of the party pleading the same. 

20. It shall not be sufficient for a defendant in his defence to deny generally the Denial of allegations 
facts alleged by the statement of claim, or for a plaintiff in his reply to deny generally t o 1)G specific. 
the facts alleged in a, defence by way of counter-claim, but each party must deal 
specifically with each allegation of fact of which he does not admit the truth. 

21 . Subject to the last preceding ride, the plaintiff by his reply may join issue Joinder of issue, 
upon the defence, and each party in his pleading, if any, subsequent to reply, may join 
issue upon the previous pleading. Such joinder of issue shall operate as a denial of 
every material allegation of fact in the pleading upon which issue is joined, but it may 
except any facts which the party may be willing to admit, and shall then operate as a 
denial of the facts not so admitted. 

22. When a party in any pleading denies an allegation of fact in the previous Denial to be sub-
pleading of the opposite party, he must not do so evasively, but answer the point of stantial answer. 
substance. Thus, if it be alleged that he received a certain sum of money, it shall not 
be sufficient to deny that he received that particular amount, but he must deny that he 
received that sum or any part thereof, or else set out how much he received. And so 
when a matter of fact is alleged with divers circumstances, it shall not be sufficient to 
deny it as alleged along with, those circumstances, but a fair and substantial answer 
must be given. 

23 . When a contract is alleged in any pleading, a bare denial of the contract by Effect of denial of 
the opposite party shall be construed only as a denial of the making of the contract in contract. 
fact, and not of its legality or its sufficiency in law, whether with reference to the 
Statute of Frauds or otherwise. 

24. Wherever the contents of any document are material, it shall be sufficient in any Contents of docu-
pleading to state the effect thereof as briefly as possible, without setting out the whole or ment. 
any part thereof unless the precise words of the document or any part thereof are material. 

25. Wherever it is material to allege malice, fraudulent intention, knowledge, or Allegation of malice 
other condition of the mind of any person, it shall be sufficient to allege the same as a intent, or know-
fact without setting out the circumstances from which the same is to be inferred. ledge. 

2G. Wherever it is material to allege notice to any person of any fact, matter, or of notice, 
thing, it shall be sufficient to allege such notice as a fact, unless the form or the precise 
terms of such notice be material, 

27. Wherever any contract or any relation between any persons does not arise of implied contract, 
from an express agreement, but is to be implied from a series of letters or conver
sations, or otherwise from a number of circumstances, it shall be sufficient to allege 
such contract or relation as a fact, and to refer generally to such letters, conversations, 
or circumstances without settinir them out in detail. And if in such case the person 

O A 

so pleading desires to relv in the alternative upon more contracts or relations than one 
J- ( J » / -*• 

as to be implied from such circumstances, he may state the same in the alternative. 
28. Neither party need in any pleading allege any matter of fact which the law Presumptions of 

presumes in his favor or as to which the burden of proof lies upon the other side, law. 
unless the same has first been specifically denied. 

E.(j.—Consideration for a hill of exchange where the plaintiff sues only on the 
bill, and not for ihe consideration as a- suhstantivo ground of elaim. 

2!)'x\ In actions for trespass to land I he close or place in which it was committed Actions for trespass, 
must be designated in the statement of claim by name or abuttals or other description, Q_ J,. p, gtat. 1865 
or by a plan drawn in the margin. 30. In s. 27. 
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Preliminary step in 30. In actions for damage by collision between vessels, unless the Court or a 
actions of collision. Judge shall otherwise order, each solicitor shall, before any pleading is delivered,, flic 

with the proper ofiicer a document which shall he called a a Preliminary Act'1 and 
shall be sealed up and shall not he opened until ordered by the Court or a Judge, 
and which shall contain a statement of the following particulars:— 

(a.) The names of the vessels which came into collision and the names of their 
masters. 

(b.) The time of the collision. 
(c.) The place of the collision. 
(d.) The direction and force of the wind. 
(e.) The state of the weather. 
(/.) The state and force of the tide. 
(g.) The course and speed of the vessel when the other was first seen. 
(h.) The lights (if any) carried by her. 
(i.) The distance and bearing of the other vessel when first seen. 
(Jc.) The lights (if any) of the other vessel which were first seen. 
(/.) The lights (if any) of the other vessel, other than those first seen, which 

came into view before the collision. 
(in.) The measures which were taken, and when, to avoid the collision. 
(n.) The parts of each vessel which first came into collision. 
(o.) What fault or default (if any) is attributed to the other vessel. 

If both solicitors consent, the Court or a Judge may order the document to be 
opened and the evidence to be taken thereon without its being necessary to deliver 
any pleadings. 

ORDER XX. 
PLEADING MATTERS ARISING PENDING THE ACTION. 

Defence arising after 1. Any ground of defence which has arisen after action brought, but before the 
^fc011 f° re defendant has delivered his statement of defence, and before the time limited for his 

doing so has expired, may he pleaded by the defendant in his statement of defence, 
either alone or together with other grounds of defence. And if, after a statement of 
defence has been delivered, any ground of defence arises to any set-off or counter-claim 
alleged therein by the defendant, it may he pleaded by the plaintiff in his reply, either 
alone or together with any other ground of reply. 

Defence arising after 2. Where any ground of defence arises after the defendant has delivered a state-
statement, ment of defence, or after the time limited for his doing so has expired, the defendant 

may, and wdiere any ground of defence to any set-off or counter-claim arises after reply, 
or after the time limited for delivering a reply has expired, the plaintiff may, within 
eight days after such ground of defence has arisen, and by leave of the Court or a 
Judge or by consent, deliver a further defence or further reply, as the case may be, 
setting forth the same. 

Confession by 3 Whenever anv defendant, in his statement of defence, or in any further state-
p ' ment of defence as in the last rule mentioned, alleges any ground of defence which has 

arisen after the commencement of the action, the plaintiff may deliver a confession of 
such defence, which confession may be in the Form No. 2 in Appendix (B) hereto, 
with such variations as circumstances may require, and he may thereupon sign 
judgment for his costs up to the time of the pleading of such defence unless the Court 
or a Judge shall, either before or after the delivery of such confession, otherwise order. 

ORDER XXI. 

STATEMENT OF CLAIM. 

Practice. 
Practice. 1. The delivery of statements of claim shall be regulated as follows:— 
Delivery. (a.) If the defendant shall not stale that he does not require the delivery of 

a statement, ()(.'claim, the plaintiff shall, unless otherwise ordered by the 
Court or a Judtro or by consent, deliver it within six weeks from the 
time of the defendant's entering his appearance. (b.) The 
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(A.) The plaintiff may, if lie think fit, a t any time after the issue of the writ Optional when not 
of summons, deliver a, statement of c h i m , Avit.li tlio writ of summons, or r c ' ( i l l i r c ( L 

notice in lieu of wiit of summons, or at any time afterwards, either 
before or after appearance, and although the defendant may have 
appeared and stated that IK; does not require the delivery of a state
ment of claim : Provided that in no case where a, defendant has ap
peared shall a. statement be delivcied more than six weeks after the 
appearance has been entered unless otherwise ordered by the Court or a 
Judcre oi' bv consent. 

(r.) Where a plaintiff delivers a statement of chum without being required to Subject to costs. 
do so, the Court or a, Judge may make such order as to the costs 
occasioned thereby as shall seem jus t , if it appears that the delivery 
of a statement of claim was unnecessary or improper. 

4. Where the writ is specially indorsed, and the defendant lias not dispensed Statement after spe-
with a s tatement of claim, it shall be sufficient for the plaintiff to deliver as his state- eial indorsement, 
merit of claim a. notice to the effect that his claim is tha t which appears by the indorse
ment upon the writ, unless the Court or a, Judge shall order him to deliver a further 
statement. Hnch notice may be either written or printed or partly written and partly 
printed, and may be in the Form No. o in Appendix (P) hereto, and shall be marked 
on the face in the same manner as is required in the case of an ordinary statement of 
claim. And when the plaintiff is ordered to deliver such further statement it shall be 
delivered within such time as by such order shall be directed, and if no time be so 
limited then within the time prescribed by Rule 1 of this order. 

OllDEll X X I I . 

DEFENCE. 

1. Where a statement of claim is delivered to a defendant lie shall deliver his Time for defence, 
defence within eight days from the delivery of the statement of chum, or from the time 
limited for appearance, whichever shall be last, unless such time is extended by the 
Court or a Judge or by consent. 

2. A defendant who has appeared in an action and stated that he does not require Defence without 
the delivery of a statement of claim, and to whom a statement of claim is not delivered, statement, 
may deliver a defence at any time within eight days after his appearance, unless such 
time is extended by the Court or a Judge or by consent. 

3. Where leave has been given to a. defendant to defend under (h'der X I V , Rule Limited time on 
1, he shall deliver his defence, if any, within such time as shall be limited bv the order l c a v e t() defend. 
giving him leave to defend, or if no time is thereby limited, then within eight days 
after the order. 

4. Where the Court or a Jwl<re shall be of opinion that any allegations of fact Costs of improper 
denied or not admitted bv the defence ought to have been admitted, the Court may traverse, 
make such order as shall be just with respect to any extra costs occasioned by their 
having been denied or not admitted. 

f). Where a defendant by his defence sets up any counter-claim which raises Defence including 
questions between himself and the plaintiff along with any oilier person or persons, he PcrS011 not party, 
shall add to the title of his defence a further title similar to the title in a statement of 
complaint, setting forth the names of all the persons who, if such countei-claim were 
to be enforced by cross action, would be defendants to such cross action, and shall 
deliver his defence to such of them as are parties to the action within the period within 
which he is required to deliver it to the plaintiif. 

b\ Where any such per.-on as in the last preceding rule mentioned is not a party Sen ice on person 
to the action, he shall be summoned to appear by being served with a. copy of the 1K)t Pill'Cv-
defence, -ed su h service shall he rogulaiod by the same ruh-s as are hereinbefore 
Contained with respect to ibe .-ervice of a writ of summons, and everv dclesce :-u seived 
shall be indorse;! in the Form Xo. 4 in Appendix (P) hereto, or to the like effect. 

7. Any 
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Must appear. 

May deliver reply. 

Comiter-elaim may 
be excluded from 
action. 

Judgment may be 
given for defendant 
for balance. 

May be entire or 
partial before de
fence ; not without 
leave afterwards. 

Unless by cor sent. 
Reg. 1 Dec. 1375. 

Costs. 
Rc£. 26 June 187G. 

Time for reply. 

Joinder of issue 
after reply. 

Time for pleading 
after reply. 

7. Any person not ;i defendant to the action who is served with a defence and 
counter-claim as aforesaid must 'appear thereto as if he had been served with a writ of 
summons to appear in an action, 

8. Any person named in a defence as a paity to a counter-claim thereby made 
may deliver a reply within the time within which he might deliver a defence if it were 
a statement of claim. 

9. Where a defendant by his statement of defence sets up a counter-claim, if the 
plaintiff or any other person named in manner aforesaid as party to such counter-claim 
contends that the claim thereby raised ought not to be disposed of by way of counter
claim, but in an independent action, he may at any time before reply apply to the 
Court or a Judge for an order that such counter-claim may be excluded, and tlie Court 
or a Judge may, on the hearing of such application, make such order as shall be just. 

10. Where in any action a set-oil" or counter-claim is established as a defence 
against the plaintiff's claim, the Court may, if the balance is in favor of the defendant, 
give judgment for the defendant for such balance, or may otherwise adjudge to the 
defendant such relief as he may be entitled to upon the merits of the case. 

ORDER XXIII . 

DISCONTINUANCE. 

1. The plaintiff may, at any time before receipt of the defendant's statement of 
defence, or after the receipt thereof before taking any other proceeding in the action 
(save any interlocutory application), by notice in writing, wholly discontinue his action 
or withdraw any part or parts of his alleged cause of complaint, and thereupon he shall 
pay the defendant's costs of the action, or, if the action be not wholly discontinued, the 
defendant's costs occasioned by the matter so withdrawn. Such costs shall be taxed, 
and such discontinuance or withdrawal, as the case may be, shall not be a defence to 
any subsequent action. Save as in this .Rule otherwise provided, it shall not be com
petent for the plaintiff to withdraw the record or discontinue the action without leave of 
the Court or a Judge, but the Court or a Judge may, before, or at, or after the hearing 
or trial, upon such terms as to costs, and as to any other action, and otherwise as may 
seem fit, order the action to be discontinued, or any part of the alleged cause of com
plaint to be struck out. The Court or a Judge may, in like manner, and with the like 
discretion as to terms, upon the application of a defendant, order the whole or any part 
of his alleged grounds of defence or counter-claim to be withdrawn or struck out, but 
it shall not be competent to a defendant to withdraw his defence or any part thereof 

without such leave. 
2. When a cause has been entered for trial it may be withdrawn by either plaintiff 

or defendant, upon producing to the proper officer a consent in writing signed by or on 
behalf of the parties. 

2a. A defendant may sign judgment for the costs of an action if it is wholly 
discontinued, or for the costs occasioned by the matter withdrawn if the action be not 
wholly discontinued. 

ORDER XXIY. 

REPLY AND SUBSEQUENT PLEADINGS. 

1. A plaintiff shall deliver his reply, if any, within eight days after the defence 
or the last of the defences shall have been delivered unless the time shall be extended 

by the Court or a Judge or by consent. 
2. No pleading subsequent to reply other than a, joinder of issue shall be pleaded 

(except by consent) without, leave of the Court or a Judge, and then upon such terms 
' " ' ' r ' ] " '^--i- '-'- <- '.c ,:1,;,11 lw. consented to. as the Court or Judge sh,H ilm.k (if. or as shall be consented to. 

o buojec ...o tl le 

four days af'te1 
delivered witnm IUUI <iuy.:> m^w --~ —•--, / 
shall be extended by the Court or a Judge or by consent. 
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ORDER XXV. 

CLOSE OF PLEADINGS. 

1. As soon as either party lias joined issue upon any pleading of the opposite party Pleadings closed on 
simply without adding any further or other pleading thereto, the pleadings as between joinder of issue, 
such parties shall be deemed to be closed. 

ORDER XXVI. 

ISSUES. 

1. Where in any action it appears to a Judge that the statement of claim or defence Judge may settle 
or reply does not sufficiently define the issues of fact in dispute between the parties, he ]'SSUCf?-
may direct the parties to prepare issues, and such issues shall, if the parties differ, be 
settled by the Judge. 

2*. Any party in an action at any stage thereof before trial may by summons call Summons to detcr-
upon the other parties in the action to attend on a day named in such summons to ,1!nc' flimt'lc'Ilc'y (rf 

i ; 1 re ' r ,1 I T , I -1 • • 1- ^ i • • T)Ieiiainu,'S. 

have the sumciency or the pleadings to secure the decision 01 the real question 111 
dispute inquired into and determined. And upon the return of such summons whether 
all the parties served attend or not the sufficiency of the pleadings shall be inquired 
into, and for such purpose all or any of the parties and all or any of their attorneys 
and any person who may be tendered for examination may be examined rivd voce and 
all documents which may be necessary to the inquiry shall be produced fur inspection. 
And the Judge may cither dismiss the summons adjourn the same or make an older 
requiring such amendment to be made in the pleadings as shall appear to be necessary 
to secure the decision of the real question in dispute or for the framing of any issue 
between the parties or any of the parties in the action. And if it shall appear upon 
the hearing of such summons that any part of the pleadings require amendment the 
Judge shall have power to stay proceedings in the action until the amendments in the 
pleadings deemed to be necessary shall have been made. 

ORDER XXVII. 

AMENDMENT OF PLEADINGS. 

1. The Court or a Judge or the opposite party may, at any stage of the proceed- Amendment with 
ings, allow either party to alter his statement of claim or defence or reply or subse- lc'ave aiul striking 
quent pleading, and the Court or a Judge may order to be struck out or amended any 
matter in such statements respectively which may be scandalous, or which may tend to 
prejudice, embarrass, or delay the fair trial of the action, and all such amendments 
shall be made as may be necessary for the purpose of determining the real questions 
or question in controversy between the parties. 

2. The plaintiff may, without any leave, amend his statement of claim once at any Plaintiff may amend 
time before (he expiration of the time limited for reply and before replying, or, where once without leave, 
no defence is delivered, at any time before the expiration of four weeks from the 
appearance of the defendant wdio shall have last appeared. 

8. A defendant who has set up in his defence any set-off or counter-claim may. Defendant nmv 
without any leave, amend such set-oil' or counter-claim at anv time before the expira- amend withontleave 
,• c ,1 ,- n i I • r I T , j i i V r I v 1 / within tune limited, 
tion or the time allowed him lor pleading to the reply, and berore pleading thereto, or 
in case there be no reply, then at any time before the expiration of twenty-eight days 
from the filing* of his defence. 

4. Where any party has amended his pleading under either of the last two pre- Amended pleading 
ceding rule,-, the opposite party may, within eiirlit days after the delivery to him of may be disallowed. 
the amended pleading, apply to the Court or a. Judge to disallow the amendment, or 
any part thereof, and the Court or Judge may, if satisfied that the justice of (lie case 
requires it, disallow the same, or allow it subject to such terms as to costs or otherwise 
as may seem just. 5. Whcr 

59 



Orders XXVII, XXVIII. 
46 Supreme Court. [47 VICT. 

Amended pleading to 
meet amendment. 

Amendment by 
leave. 

Failure to amend 
within time limited. 

Mode of amendment. 

Marking amend
ment. 

Delivery of amended 
pleading. 

Amendment of writ. 

Reg. Feby. 1876. 

On what grounds. 

Form of it. 

Time for it. 

Demurring and 
pleading. 

To same matter. 

5. Where any partly has amended his pleading under Rule 2 or 3 of this order, the 
other party may apply to him or to the Court or a Judge for consent or leave to plead or 
amend his former pleading within such time and upon such terms as may seem jus t . 

6. In all cases not provided for by the- preceding rules of this order, application 
for leave to amend any pleading may be made by either party to the Court or a. Judge 
in Chambers, or to the Judge at tlic trial of the action, and such amendment may be 
allowed upon such terms as to costs or otherwise as may seem just . 

7. If a party who has obtained an order for leave or a consent to amend a pleading 
delivered by him does not amend the same within the time limited for that purpose by 
the order or consent, or if no time is thereby limited, then within fourteen days from 
the date of the order or consent, such order or consent to amend shall, on the expiration 
of such limited time as aforesaid, or of such fourteen days, as the case may ho, become 
ipso facto void, unless the time is extended bv the Court or a. Juda'C or by consent. 

8. A pleading may be amended bv written alterations in the pleading which has 
been delivered, and by additions on [taper to be interleaved therewith if necessary, 
unless the amendments require the insertion of more than 144 words in any one place, 
or arc so numerous or of such a nature that the making them in writing would render 
the pleading difficult or inconvenient to read, in either of which eases the amendment 
must he made by delivering the whole pleading a.s amended. 

9. Whenever any pleading is amended, such pleading when amended shall be 
marked with the date of the order or consent, if any, under -which the same is so 
amended, and of the day on which such amendment is made, in manner following, viz.: 
" Amended the day of 18 ." 

10. Whenever a pleading is amended, such amended pleading shah be delivered 
to the opposite party within the time allowed for amending the same. 

11. The Court or a Judge may at any stage of the proceedings allow the plaintiff 
to amend the writ of summons in such manner and on such terms as may seem just . 

ORDER X X V I I I . 

DEMURRER. 

1. Any party may demur to any pleading of the opposite party, or to any part of 
a pleading setting up a distinct cause of action, ground of defence, set-off, counter
claim, reply, or as the case may be, on the ground that the facts alleged therein do not 
show any cause of action, or ground of defence to a claim or any par t thereof, or sct-oif, 
or counter-claim, or reply, or as the case may be, to which eJlect can be given by the 
Court as against the party demurrino:. 

2. A demurrer shall state specifically whether it is to the whole or to a part, and 
if so to what part, of the pleading of the opposite party. It shall state some ground 
in law for the demurrer, }.)i.it the party demurring shall not, on the argument of the 
demurrer, be limited to the ground so stated. A demurrer in;iy be in the ."Conn 28 in 
Appendix (C) hereto. If there is no ground, or only a frivolous ground of demurrer 
stated, the Court or Judge may set aside such demurrer, with costs. 

8. A demurrer shall be delivered in the same manner and within the same time 
as any other pleading in the action. 

4. A defendant desiring to demur to part of a, statement of claim, and to put in 
a defence to the other part, shall combine such demurrer and defence in one pleading. 
And so in every case where a, party entitled to put in a, further pleading desires to 
demur to part of the last pleading of the opposite party, he shall combine such 
demurrer and other idea dim.'". 

5. If the party demurring desires to plead as well as to demur to the matter 
demurred to, he may do so; and (he Court or Judge or the opposite party may reserve 
leave to him to plead after the demurrer is overruled, or the Court or a Judge may 
make such other order and upon such terms as may be just. 

G. When 

GO 
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G. "When a demurrer cither to the whole or part of a pleading is delivered, either Entry of demurrer 
party may enter the demurrer for argument immediately, and the party so entering tor argument, 
such demurrer shall on the same day give notice thereof to the other party. If the 
demurrer shall not be entered and notice thereof given within ten days after delivery, 
and if the party whose pleading is demurred to does not within such time amend, the 
demurrer shall be held sufficient for tlie same purposes and with the same result as 
to costs as if it had been allowed on argument. 

7. AYhile a demurrer to the whole or any part of a pleading is pending, such Amendment while 
pleading shall not be amended, unless by order of the Court or a Judge or by consent; demurrer pending, 
and no such order shall be made except on payment of the costs of the demurrer. 

8. Where a demurrer to the whole or part of any pleading is allowed upon argu- Costs of successful 
incut, the party whose pleading is demurred to shall, unless the Court otherwise order, demurrer. 
pay to the demurring party the costs of the demurrer. 

9. If a demurrer to the whole of a statement of claim be allowed, the plaintiff, Costs of action on 
subject to the power of the Court to allow the statement of claim to be amended, shall successiui ue-

i i • c i • i i / ^ i i n i • munei. 
pay to the demurring defendant the costs ol the action, unless tne Court shall otherwise 
order. 

10. Where a demurrer to any pleading or part of a pleading is allowed in any Matter struck out 
case not falling within the last preceding Hide, then (subject to the power of the Court °n0

c^"c|
lu'rer 

to allow an amendment) the matter demurred to shall as between the parties to the 
demurrer be deemed to be struck out of the pleadings, and the rights of the parties 
shall be the same as if it had not been pleaded. 

11. Where a demurrer is overruled, the demurring party shall pay to the opposite C o s t s of overruled 
party the costs occasioned by tlie demurrer, unless the Court shall otherwise direct. 

12. Where a demurrer is overruled, the Court may make such order and upon Amended defence 
such terms as to the Court shall seem right for allowing the demurring party to raise oVy1

e
e
r7ufeT

Urrer 

by pleading any case he may be desirous to set up in opposition to the matter 
demurred to. 

13. A demurrer shall be entered for argument by delivering to the proper officer Form of entry for 
a memorandum of entry in the Form No. 20 in Appendix (C). _ ^ argument. 

14*. Four clear days before the day appointed for argument the plaintiff shall Demurrer book for 
deliver copies of the demurrer book, special case, or appeal case, with the points intended the Judges. 
to be insisted on, to the Oliief Justice and senior Puisne Judge, arid the defendant shall C. L. 1\ Stat. 1865 
deliver a copy to the other Judges ; and in default thereof by either party the other s- u-
party may on the day following deliver such copies as ought to have been so delivered 
by the party making default, and the party making default shall not be heard until he 
shall have paid for "such copies or deposited with the proper officer a sufficient sum to 
pay for such copies ; and if the statement of the points have not been exchanged 
between the parties, each party shall in addition to the copies left by him deliver also 
his statement of the points to"the other Judges, either by marking the same in the 
margin of the books delivered or on separate paper; and when there shall be a 
demurrer to part only of the statement of claim or other subsequent pleading, those 
parts only of the pleadings to which such demurrer relates shall be copied into the 
demurrer'book; and if any other parts shall be copied, the costs thereof on taxation 
either as between party and party or as between attorney and client shall not be 
allowed. 

ORDER XXIX. 
DEFAULT OF PLEADING. 

1. If the plaintiff, being bound to deliver a statement of claim, does not deliver Non-delivery of 
the same within the time allowed for (hat purpose, the defendant may, at the expiration statement of claim, 
of that time, apply to the Court or a Judge to dismiss the action with costs, for want 
of prosecution ; and on the hearing of such application the Courier Judge may if no 
statement of claim have been delivered, order the action to be dismissed accordingly, 
or may make such other order on such terms as to the Court or Judge shall seem just. 

J 2. If 
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Judgment by 
default. 

Default of one of 
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Judgment for unli
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On default of one of 
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Final judgment for 
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Recovery of land in 
default of defence. 

Mesne profits. 

Motion for judgment 
on default. 

On default of one of 
several defendants. 

Default in subse
quent pleading. 

Default of any other 
party to issue. 

2. If the plaintiff's claim be only for a debt or liquidated demand, and the 
defendant does not, within the- time allowed for that purpose, deliver a, defence or 
demurrer, the plaintiff may, at the expiration of such time, enter ".final judgment for 
the amount claimed, with costs. 

3. When in any such action as in the last preceding rule mentioned there are 
several defendants, if one of them make default as mentioned in the last preceding 
rule, the plaintiff may enter final judgment against the defendant so making default, 
and issue execution upon such judgment without prejudice to his right to proceed with 
his action against the other defendants. 

4. If the plaintiff's claim be for detention of goods and pecuniary damages, or 
either of them, and the defendant makes default as mentioned in Rule 2, the plaintiff 
may enter an interlocutory judgment against the defendant, and the value of the goods 
and the damages, or the damages only, as the case may be, shall be assessed by a jury, 
but the Court or a Judge may order that instead of such assessment the value and 
amount of damages or either of them shall be ascertained in any way in which any 
question arising in an action may be tried. 

5. When in any such action as in Rule 4 mentioned there arc several defendants, 
if one of them make default as mentioned in Ride 2, the plaintiff may enter an inter
locutory judgment against the defendant so making default, and proceed with his 
action against the others. And in such case, damages against the defendant making 
default shall be assessed at the same time with the trial of the action or issues therein 
against the other defendants, unless the Court or a Judge shall otherwise direct. 

6. If the plaintiff's claim be for a debt or liquidated demand, and also for deten
tion of goods and pecuniary damages, or pecuniary damages only, and the defendant 
makes default as mentioned in Rule 2, the plain till* may enter final judgment for the 
debt or liquidated demand, and also enter interlocutory judgment for the value of the 
goods and the damages, or the damages only, as the case may be, and proceed as 
mentioned in Rule 4. 

7. In an action for the recovery of land, if the defendant makes default as men
tioned in Rule 2, the plaintiff may enter a judgment that the person whose title is 
asserted in the writ of summons shall recover possession of the land, with his costs. 

8. Where the plaintiff* has indorsed a claim for mesne profits, arrears of rent, or 
damages for breach of contract upon a writ for the recovery of land, if the defendant 
makes default as mentioned in Rule 2, or (if there be more than one defendant) some 
or one of the defendants make such default, the plaintiff' may enter judgment against 
the defaulting defendant or defendants and proceed as mentioned in Rules 4 and 5. 

10. In all other actions than those in the preceding rules of this order mentioned, 
if the defendant makes default in delivering a defence or demurrer, the plaintiff may 
set down the action on motion for judgment, and such judgment shall be given as upon 
the statement of claim the Court shall consider the plaintiff to be entitled to. 

11 . Where, in any such action as mentioned in the last preceding rule, there are 
several defendants, then, if one of such defendants make such default as aforesaid, the 
plaintiff may either set down the action at once on motion for judgment against the 
defendant so making default, or mav set it down against him at the time when it is 
entered for trial or set down on motion for judgment against the other defendants. 

12. If the plaintiff does not deliver a reply or demurrer, or any party does not 
deliver any sub-equcnt pleading, or a demurrer, within the period allowed for that 
purpose, the pleadings shall he deemed to be closed at the expiration of that period, 
and the statement of fact in the pleading hist delivered shall he deemed to be admitted. 

l o . In any case in which issues arise in an action other than between plaintiff and 
defendant, if any partv to any such issue makes default in delivering any pleading, the 
opposite party mav apply to the, Court or a, Judge for such judgment, if any, as upon 
the pleading- he may appear to be entitled to. And the Court may order judgment to 
be entered accordingly, or may make such other order as may be necessary to do 
complete justice hetween the parties. 14. Any 
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14. Any judgment by default, -whether under this order or under any other of Judgment may be 
these rules, may be set aside by the Court or a Judge, upon such terms as to costs or set aside, 
otherwise as such Court or Judge may think (it. 

ORDER XXX, 

PAYMENT INTO COURT IN SATISFACTION. 

1. Where any action is brought to recover a debt or damages, any defendant may By defendant, 
at any time after service of the writ, and before or at the time of delivering his defence, 
or by leave of the Court or a Judge at any later time, pay into Court a sum of money 
by wray of satisfaction or amends. Payment into Court shall be pleaded in the defence, 
and the claim or cause of action in respect of which such payment shall be made shall 
be specified therein. 

2. Such sum of money shall be paid to the proper officer, who shall give a receipt How payment made, 
for the same. If such payment be made before delivering his defence, the defendant 
shall thereupon serve upon the plaintiff a notice that lie lias paid in such money, and 
in respect of what claim, in the Form No, 5 in Appendix (B) hereto. 

3. Money paid into Court as aforesaid may, unless otherwise ordered by a Judge, Money may be paid 
be paid out to the plaintiff, or to his solicitor on the written authority of the plaintiff out to plaintiff, 
or his solicitor on demand. No affidavit shall bo nece-sary to verify the plaintiff's 
signature to such written authority unless specially required by the officer of the Court. 

4. The plaintiff, if payment into Court is made before delivering a defence, may Plaintiff may accept 
within four days after receipt of notice of such payment, or if such payment is first payment in satis-
stated in a defence delivered, then may before reply, accept the same in satisfaction of f ac t lon-
the causes of action in respect of which it is paid in ; in which case he shall give notice 
to the defendant in the Form No. 6 in Appendix (B) hereto, and shall be at liberty, in 
case the sum paid in is accepted in satisfaction of the entire cause of action, to tax his 
costs, and, in case of non-payment within forty-eight hours, to sign judgment for his 
costs so taxed. 

Summonses to stay on payment of a smaller sum than the sum demanded shall Weekly Notes 1875, 
not be issued but instead thereof the amount shall be paid into Court and a copy of P- 201-
the receipt sent to the plaintiff's solicitor. 

5*. The plaintiff in replevin may, in answer to a statement of defence in the Payment into Court 
nature of an avowry, pay money into Court in satisfaction in like manner and subject ^l^v^l 
to the same proceedings as to costs and otherwise as upon a payment into Court by a ~'s. 93. 
defendant in other actions, C. L. P. Stat. 1865 

Such payment into Court shall not, nor shall acceptance thereof by the defendant JL4 5 ; , . 
i.- c ± 1 c c -i. c i.1 1 • i l Effect of such pay-

in satisfaction, work a forfeiture of the replevin bond. ment. 
C. L. P. Stat. 186,5 

ORDER XXXI. s. 4C. 
DISCOVERY AND INSPECTION. 

1. The plaintiff may, at the time of delivering his statement of claim, or at any interrogatories may 
subsequent time not later than the close of the pleadings, and a defendant may, at the be delivered, 
time of delivering his defence, or at any subsequent time not later than the close of 
the pleadings, without any order for that purpose, and either party may at any time, 
by leave of the Court or a Judge or by consei.-t, deliver interrogatories in writing 'for 
the examination of the opposite party or parties, or any one or more of such, parties, 
with a note at the foot thereof, stating which of such interrogatories each of such 

1 A. 

persons is required to answer: Provided that no party shall deliver more than one set 
of interrogatories to the same party without an order or consent for that purpose. 

2. The Court in adjusting the costs of the action shall at the instance of any Costs of unreason-
party 'inquire or cause inuuiry'to bo made into the propriety of exhibiting such inter- a^c or vexatious 

. i -> ' -r . T 1 • „ , • r\ f i /-1 1 T 1 n 4. interrogatories, 
rogatories, and. if it is the opinion oi: the taxing ollicer or ot the Court or 0 udgo tual 
such interrogatories have been exhibited unreasonable, vexatiously, or at improper 
length, the costs occasioned by the said interrogatories, and the answers thereto sliali 
be borne by the party in fault. 

3. Interrogatories may be in the Form No. 7 in Appendix (B) hereto, with such Form of interroga-
• • tories 

variations as circumstances may require. 
4. If 
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4. If any party to an action be a body corporate or a joint stock company, whether 
incorporated or not, or any other body of persons, empowered by law to sue or be sued, 
whether in its own name or in the name of any officer or other person, any opposite 
party may, by leave of the Court or a Judge or by consent, deliver interrogatories to 
any member or officer of such corporation, company, or body, and an order may be 

made accordingly. 
5. Any objection to answering one or more of several interrogatories on the ground 

that it or they is or are scandalous or irrelevant or not bond fide for the purpose of 
the action, or that the matters inquired into are not sufficiently material at that stage 
of the action, or on any other ground, may be taken in the affidavit in answer. 

6. Interrogatories shall be answered by affidavit to be filed within ten days, or 

within such other time as a Judge may allow. 
7. An affidavit in answer to interrogatories shall and may be in the Form No. 8 

in Appendix (B) hereto, with such variations as circumstances may require. 
8. An application to set aside the interrogatories on the ground that they have 

been exhibited unreasonably or vexatiously, or to strike out any interrogatory or 
interrogatories on the ground that it or they is or are scandalous may be made at 
chambers within four days after service of the interrogatories. 

9. No exceptions shall be taken to any affidavit in answer, but the sufficiency or 
otherwise of any such affidavit objected to as insufficient shall be determined by the 
Court or a Judge on motion or summons. 

10. If any person interrogated omits to answer, or answers insufficiently, the 
party interrogating may apply to the Court or a Judge for an order requiring him to 
answer, or to answer further, as the case may be. And an order may be made 
requiring him to answer or answer further either by affidavit or by viva voce examina
tion, as the Judge may direct. 

11. It shall be lawful for the Court or a Judge at any time during the pendency 
therein of any action or proceeding, to order the production by any party thereto, upon 
oath, of such of the documents in his possession or power, relating to any matter in 
question in such action or proceeding, as the Court or Judge shall think right; and 
the Court may deal with such documents, when produced, in such manner as shall 
appear just. 

12. Any party may, without filing any affidavit, apply to a Judge for an order 
directing any other party to the action to make discovery on oath of the documents 
which are or have been in his possession or power, relating to any matter in question 
in the action. 

13. The affidavit to be made by a party against whom such order as is mentioned 
in the last preceding rule has been made, shall specify which, if any, of the documents 
therein mentioned he objects to produce, and it may be in the Form No. 9 in Appendix 
(B) hereto, with such variations as circumstances may require. 

14. Every party to an action or other proceeding shall be entitled, at any time 
before or at the hearing thereof, or at any time thereafter until the action is finally 
disposed of, by notice in writing, to give notice to any other party, in whose pleadings 
or affidavits reference is made to any document, to produce such document for the 
inspection of the party giving such notice, or of his solicitor, and to permit him 
or them to take copies thereof; and any party not complying with such notice 
shall not afterwards be at liberty to put any such document in evidence on his 
behalf in such action or proceeding, unless he shall satisfy the Court that such 
document relates only to his own title, he being a defendant to the action, or that he 
had some other sufficient cause for not complying with such notice. 

15. Notice to any party to produce any documents referred to in his pleading or 
affidavits siIall be in the Form No. 10 in Appendix (B) hereto. 

10. The party to whom such notice is given shall, within two days from the 
receipt of such notice, if all the documents therein referred to have been set forth by 
him in such affidavit as is mentioned in Kulo "J8, or if any of the documents referred 
to in such notice have not been set forth by him in any such affidavit, then within four 
days from the receipt of such notice, deliver to the party giving the same a notice 
stating a time within three days from the delivery thereof at which the documents, or 

such 
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such of them as he does not object to produce, may be inspected at the office of his 
solicitor, and stating which (if any) of the documents he objects to produce, and on 
what ground. Such notice may be in the Form No. 11 in Appendix (B) hereto, with 
such variations as circumstances may require. 

17. If the party served with notice under Rule 15 omits to give such notice of a Order for inspection, 
time for inspection, or objects to give inspection, the party desiring it may apply to a 
Judge for an order for inspection. 

18. Every application for an order for inspection of documents shall be to a Judge. Application for it, 
And except in the case of documents referred to in the pleadings or affidavits of the 
party against whom the application is made, or disclosed in his affidavit of documents, 
such application shall be founded upon an affidavit showing of what documents inspec
tion is sought, that the party applying is entitled to inspect them, and that they are 
in the possession or power of the other party. 

19. If the party from whom discovery of any kind or inspection is sought objects Question of inspec-
to the same, or any part thereof, the Court or a Judge may, if satisfied that the right ^served 
to the discovery or inspection sought depends on the determination of any issue or 
question in dispute in the action, or that for any other reason it is desirable that any 
issue or question in dispute in the action should be determined before deciding upon the 
right to the discovery or inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspection. 

20. If any party fails to comply with any order to answer interrogatories, or for Attachment on 
discovery or inspection of documents, he shall be liable to attachment. He shall also, ^ r

0
e

r de r
C ° m p l y 

if a plaintiff, be liable to have his action dismissed for want of prosecution, and, if a 
defendant, to have his defence, if any, struck out, and to be placed in the same position 
as if he had not defended, and the party interrogating may apply to the Court or a 
Judge for an order to that effect, and an order may be made accordingly. 

21. Service of an order for discovery or inspection made against any party on his Service on solicitor, 
solicitor shall be sufficient service to found an application for an attachment for dis
obedience to the order. But the party against whom the application for an attachment 
is made may show in answer to the application that he has had no notice or knowledge 
of the order. 

22. A solicitor upon whom an order against any party for discovery or inspection Notice to client, 
is served under the last rule, who neglects without reasonable excuse to give notice 
thereof to his client, shall be liable to attachment. 

23. Any party may, at the trial of an action or issue, use in evidence any one or °u
n

s
e

e^^u
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b e 

more of the answers of the opposite party to interrogatories without putting in the ^ w l 

others: Provided always, that in such case the Judge may look at the whole of the 
answers, and if he shall be of opinion that any other of them are sô  connected with 
those put in that the last-mentioned answers ought not to be used without them, he 
may direct them to be put in. 

24*. No order of the Court or any Judge thereof shall be requisite or necessary to Order not necessary 
compel the production by the proper officer j in obedience to a subpeena duces tecum, of *°/r

p
e

r
c°0^tlori 

any record or document filed in the Court or any branch thereof. 

ORDER XXXII . 

ADMISSIONS. 

1. Any party to an action may give notice, by his own statement or otherwise, that ^ ^ ^ J ^ 
he admits the truth of the whole or any part of the case stated or referred to in the 
statement of claim, defence, or reply of any other party. . 

2. Either party may call upon the other party to admit any document or fact, Ma^caii tor aamis-
saving all just exceptions"; and in case of refusal or neglect to admit, after such notice, 
the costs of proving any such document or fact shall be paid by the party so neglecting 
or refusing, whatever the result of the action may be, unless at the hearing or trial the 
Court certify that the refusal to admit was reasonable; and no costs of proving any 
document shall be allowed unless such notice be given, except where the omission to 
give the notice is, in the opinion of the taxing officer, a saving of expense. 

65 i>2 



Orders XXXII-XXXIV. 
52 Supreme Court. [47 VICT. 

Form of notice. 3 . A notice to admit documents and facts may be in the Form No. 12 in Appendix 
(B) hereto. 

Evidence of 4. Ail affidavit of the solicitor or apvnt in tho action or his clerk of the due 
admission. signature of any admissions made in pursuance of such notice, and annexed to the 

No. 197 s. 13. affidavit, shall be in nil. cases sullic'u^ot evidence of such admissions ; and an aiii-
Evidence of service davit of the solicitor or agent in the action or his clerk of the service of any 
of notice to produce, notice to produce, in respect of Avhicli notice to admit shall, h.ave keen given, and 

of tlie time when it was served, with a copy of such notice to produce annexed to 
suck affidavit, shall, he sufficient evidence of the service of the original of such 
notice and of the time when it was served. 

Inquiry or account 
at any stage. 

Where account re
quired to be taken 
Court may give 
special directions as 
to the mode of 
taking same. 

15 & 16 Vict, c, 8G 
s. 54. 

Parties may state 
special case. 

Question of law may 
be decided first. 

Special case. 
Ord. in Council, 
12 Aug. 1875. 

Married woman, 
infant, or person 
of unsound mind. 

ORDER XXXIII. 
INQUIRIES AND ACCOUNTS. 

1. The Court or a Judge may, at any stage of the proceedings in a cause or matter, 
direct any necessary inquiries or accounts to be made or taken, notwithstanding that 
it may appear that there is some special or further relief sought for or some special 
issue to be tried, as to which it may be proper that the cause or matter should proceed 
in the ordinary manner. 

2*. The Court or a Judge may, in any case where any account is required to he 
taken, give such special directions, if any, as may be deemed fit, with respect to the 
mode in which the account should be taken or vouched; and such special directions 
may be given, either by the judgment or order directing such account, or by any 
subsequent order, or orders, upon its appearing to the Court or Judge that the 
circumstances of the case are such as to require such special directions; and 
particularly, it shall be lawful for the Court or Judge, in cases where it shall be 
deemed fit so to do, to direct that in taking the account, the books of account in which 
the accounts required to be taken have been kept, or any of them, shall be taken as 
prima facie evidence of the truth of the matters therein contained, with liberty to the 
parties interested to take such objections thereto as they may he advised. 

ORDER XXXIV. 

QUESTIONS OF LAW. 

1. The parties may, after the writ of summons has been issued, concur in stating 
the questions of law arising in the action in the form of a special case for the opinion 
of the Court. Every such special case shall be divided into paragraphs numbered con
secutively, and shall concisely state such facts and documents as may be necessary to 
enable the Court to decide the questions raised thereby. Upon the argument of such 
case the Court and the parties shall be at liberty to refer to the whole contents of such 
documents, and the Court shall be at liberty to draw from the facts and documents 
stated in any such special case any inference, whether of fact or law, which might have 
been drawn therefrom if proved at a trial. 

2. If it appear to the Court or a Judge, cither from the statement of claim or 
defence or reply or otherwise, that there is in any action, a question of law, which it 
would be convenient to have decided before any evidence is given or any question or 
issue of fact is tried, or before any reference is made to an Arbitrator, the Court or 
Judge may make an order accordingly, and may direct such question of law to be 
raised for the opinion of the Court, either by special case or in such other manner 
as the Court or Judge may deem expedient, arid all such further proceedings as the 
decisions of such question of law may render unnecessary may thereupon be 
stayed. 

o. Every special case whether original or in an action shall be signed by the 
several parties or their solicitors, and shall be hied by the plaintilV. Copies for the 
UiC of the Judges shall be delivered as ' K t C I !>v Order X X Y i i L Rule 1 

4. No special case in a.n action to which a married woman, infant, or person of 
unsound mind is a party shall be set down for argument without leave of the Court or 
a Judge, the application for which must be supported by sufficient evidence that the 
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statements contained in such special case, so far as the same affect the interest of such 
married woman, infant, or person of unsound mind, arc true. 

5. Either party may enter a special case for argument by delivering to the proper Entry of special case 
officer a, memorandum of entry, in the Form .No. 1'-] in Appendix (B) hereto, and also *or argument, 
if any married woman, infant, or person of unsound mind be a party to the action, 
producing a copy of the order giving leave to enter the same for argument. 

(3. The parties to a special case may, if they think fit, enter into an agreement in Agreement of dam-
writino;, that, upon the judgment of the Court beirie; mven in the affirmative or a»e s im(l costs-

. i . . . . "O , A . '1 1 c o n 

negative of the question or questions of law raised by the special case, a sum of Kes'- A I ) n l lbyu-
money, fixed by the parties or to be ascertained by the Court or in such manner as 
the Court may direct, shall be paid by one of the parties to the other of them, either 
with or without costs of the action; and the judgment of the Court may be entered for 
the sum so agreed or ascertained with or without costs as the case may be, and 
execution may issue forthwith upon such judgment unless otherwise agreed to or unless 
stayed on appeal. 

7. This order shall apply to every special case stated in an action or in any Reg# April 1880. 
proceeding incidental to an action. 

ORDER XXXVI. 

TRIAL. 

1. There shall be no local venue for the trial of any action, but when the plaintiff No local venue, 
proposes to have the action tried elsewhere than in the Central Bailiwick, he shall in Place of trial pro-
his statement of claim name that in which he proposes that the action shall be tried, p o s e y p a i n i 

and the action shall, unless a Judge otherwise orders, be tried in the bailiwick so 
named. Where no place of trial is named in the statement of claim, the place 
of trial shall, unless a Judge otherwise orders, be the Central Bailiwick, Any 
order of a Judge, as to such place of trial, may be discharged or varied by the 
Full Court. 

2. Actions shall be tried and heard either before a Judge or Judges, or before a Mode of trial. 
Judge sitting with assessors, or before a Judge and jury, or before a special referee 
with or without assessors. 

3. Subject to the provisions of the following rules, the plaintiff may, with his Plaintiff may specify 
reply, or at any time after the close of the pleadings, give notice of trial of the action, ]"^to0right]ofUb" 
and thereby specify one of the modes mentioned in Rule 2 ; and the defendant may, defendant to jury, 
upon giving notice within four days from the time of the service of the notice of trial, 
or within such extended time as a Court or Judge may allow, to the effect that he 
desires to have the issues of fact tried before a Judge and Jury, be entitled to have the 
same so tried. 

4. Subject to the provisions of the following rules, if the plaintiff does not within Defendant may spe-
six weeks after the close of the pleadings, or within such extended time as a Court or 0 ^ ° ^ ° " * ^ ™ 
Judge may allow, give notice of trial, the defendant may, before notice of trial given t o r i g h t 0f plaintiff 
by the plaintiff, give notice of trial, and thereby specify one of the modes mentioned in to try facts by jury. 
Rule 2 ; and in such case the plaintiff, on giving notice within the time fixed by Rule 
3 that he desires to have the issues of fact tried before a Judge and Jury, shall be 
entitled to have the same so tried. 

4a. The defendant, instead of giving notice of trial, may apply to the Court or Or may apply to ais-
Judge to dismiss the action for want of prosecution; and on the hearing of such ™ss^ctl™-
application the Court or a Judge may order the action to be dismissed accordingly, 
or may make such other order and on such terms as to the Court or Judge may 
seem just. 

5. In any case in which neither the plaintiff nor defendant has given notice under Party may apply to 
the preceding'rules that lie desires to have the issues of fact tried before a Judge and aLtel mocle 0J: l n a • 
Jury, if the°plaintiff or defendant desires to have the action tried in any other mode 
than that specified in the notice of trial, he shall apply to the Court or a Judge for an 
order to that effect, within four days from the time of the service of the notice of trial, 
or within such extended time as a Court or Judge may allow. m 

6. bubject 
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Different questions 
may be tried in 
different way. 

Trial by jury. 

Notice of trial. 
Keg. 1 Dec. 1875. 
C. L. P. Stat. 1865 
s. 138. 

Length of it. 

Time of it. 
C. L. P. Stat. 1865 
s. 138. 

How long in force. 
Reg. 1 Dec. 1875. 

For sittings. 

For assizes. 

No countermand of 
notice. 

Entry for trial in 
town. 

In the country. 

Trial in Central 
Bailiwick. 

Delivery of copies 
of pleadings on 
entering action. 

Reg. 1st Dec. 1875. 

Non-appearance of 
defendant at trial. 

C. L. P. Stat. )865 
s. 160. 

Of plaintiff. 

Setting aside verdict 
obtained on party 
not appearin. »£• 

6. Subject to the provisions of the preceding rules, the Court or a Judge may, 
in any action at any time or from time to time, order that different questions of fact 
arising therein be tried by different modes of trial, or that one or more questions of fact 
be tried before the others, and may appoint the place or places for such trial or trials, 
and in all cases may order that one or more issues of fact be tried before any 

other or others. 
7. Every trial of any question or issue of fact by a jury shall be held before a 

single Judge, unless such trial be specially ordered to be held before two or more 
Judges. 

8. Notice of trial shall state whether it is for the trial of the action or of issues 
therein; and the place and sittings or assizes for which it is to be entered for trial. 
I t may be in the Form No. 14 in Appendix (B), with such variations as circumstances 
may require, and if the trial is to be by jury shall state by what number of jurors 
the trial is intended to be had. 

9. Twelve days' notice of trial shall be given, unless the party to whom it is given 
has consented to take short notice of trial; and shall be sufficient in all cases, unless 
otherwise ordered by the Court or a Judge or by consent. Short notice of trial shall 
be six days' notice. 

10. Notice of trial shall be given before entering the action for trial, and in case 
of a trial at Bar notice thereof shall be given to the proper officer before giving notice 
of trial to the party. 

10a. Unless within six days after notice of trial is given the cause shall be 
entered for trial by one party or the other, the notice of trial shall be no longer in 
force. This rule is not to apply to trials not in the Central Bailiwick. 

11. Notice of trial for the Central Bailiwick shall be deemed to be for any day 
after the expiration of the notice on which the action may come on for trial in its 
order upon the list. 

12. Notice of trial elsewhere than in the Central Bailiwick shall be deemed to be 
for the first day of the then next assizes at the place for which notice of trial is given. 

13. No notice of trial shall be countermanded, except by consent, or by leave of 
the Court or a Judge, which leave may be given subject to such terms as to costs, or 
otherwise, as may be just. 

14. If the party giving notice of trial for the Central Bailiwick omits to enter the 
action for trial on the day or day after giving notice of trial, the party to whom notice 
has been given may, unless the notice has been countermanded under the last Rule, 
within four days enter the action for trial. 

15. If notice of trial is given for elsewhere than in the Central Bailiwick, either 
party may enter the action for trial. If both parties enter the action for trial, it shall 
be tried in the order of the plaintiff's entry. 

16. The list or lists of actions for trial at the sittings in the Central Bailiwick 
shall be prepared and the actions shall be allotted for trial with reference to their 
earlv determination. 

17. The party entering the action for trial shall deliver to the officer two copies of 
the whole of the pleadings in the action, one of which shall be for the use of the Judge 
at the trial. Such copies shall be on paper of the size and in the form ordinarily used 
in cases of briefs. 

18. If, when an action is called on for trial, the plaintiff appears, and the defen
dant does not appear, then the plaintiff' may prove his claim, so far as the burden of 
proof lies upon him. But where such action is for the recovery of land the plaintiff shall 
be entitled to recover as heretofore without any proof of his title, and shall have 
judgment for the recovery of his costs as in other cases. 

19. If, when an action is called on for trial, the defendant appears, and the 
plaintiff' does not appear, the defendant, if lie lias no counter-claim, shall be entitled to 
judgment dismissing the action, but if lie has a counter-claim, then he may prove such 
claim so far as the burden of proof lies upon him, 

20. Any verdict or judgment obtained where one party does not appear at the 
trial, may be set aside by the Court or a Judge upon such terms as may seem fit, upon 

an 
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an application made within the first four days of the sitting of the Full Court next 
after the trial. Such application may also be made at the assizes or sittings. 

21. The Judge may, if he think it expedient for the interests of justice, postpone Judge may postpone 
or adjourn the trial for such time and upon such terms, if any, as he shah think fit. t n a 1 , 

22. Upon the trial of an action, the Judge may, at or after the trial, direct that Entry of judgment, 
judgment be entered for any or either party, or adjourn the case for further con- lleg. i Dec. 1876. 
sideration, or leave any party to move for judgment. No judgment shall be entered 
after a trial without the order of a Court or Judge. 

23. Upon every trial at the assizes or sittings, where the officer present at the Associate may enter 
trial is not the officer by whom judgments ought to be entered, the associate shall enter findlllg8-
all such findings of fact as the Judge may direct to be entered, and the directions, if 
any, of the Judge as to judgment, and the certificates, if any, granted by the Judge, 
in a book to be kept for the purpose. 

24. If the Judge shall direct that any judgment be entered for any party abso- Authority for judg-
lutely, his certificate to that effect shall be a sufficient authority to the proper officer to ment* 
enter judgment accordingly. The certificate may be in the Form No. 15 in Appendix 
(B) hereto. 

25. If the Judge shall direct that any judgment be entered for any party subject judgment with leave 
to leave to move, judgment shall be entered accordingly upon the production of the to move. 
Judge's certificate. 

26. The Court or a Judge may, if it shall appear desirable, direct a trial without Trial without jury, 
a jury of any question or issue of fact, or partly of fact and partly of law, arising in 
any cause or matter which previously to the passing of the Act could, without any 
consent of parties, be tried without a jury. 

27. The Court or a Judge may, if it shall appear either before or at the trial that Trial before jury, 
any issue of fact can be more conveniently tried before a jury, direct that such issue 
shall be tried by a Judge with a jury. 

28. Trials with assessors shall take place in such manner and upon such terms as Trial with assessors, 
the Court or a Judge shall direct. 

29. In any cause the Court or a Judge may, at any time or from time to time, Trial at assizes or 
order the trial and determination of any question or issue of fact, or partly of fact sittings. 
and partly of law, at the assizes or at the sittings to be held in the Central Bailiwick, 
and such question or issue shall be tried and determined accordingly. 

30. Where any cause or matter, or any question in any cause or matter, is Trial before referee. 
referred to a referee, he may, subject to the order of the Court or a Judge, hold 
the trial at or adjourn it to any*place which he may deem most convenient, and Place. 
have any inspection or view, either by himself or with his assessors (if any) which view. 
he may deem expedient for the better disposal"of the controversy before him. He 
shall, unless otherwise directed by the Court or Judge, proceed with the trial de die sitting de die in diem. 
in diem in a similar manner as in actions tried by a jury. 

31. Subject to any order to be made by the Court or Judge ordering^ the same, Evidence before 
evidence shall be taken at any trial before a referee, and the attendance of witnesses referee. 
may he enforced by subpoena, and every such trial shall be conducted in the same 
manner as nearly as circumstances will admit as trials before a Judge of the Court, 
but not so as to make the tribunal of a referee a public Court of Justice. 

32. Subject to any such order as last aforesaid, the referee shall have the same Authority of referee, 
authority in the conduct of any reference or trial as a Judge of the Court when 
presiding at any trial before him. 

33. Nothing in these Bales contained shall authorize any referee to commit No power in referee 
any person to prison, or to enforce any order by attachment or otherwise. t o ""prison. 

34. The referee may, before the conclusion of any trial before him, or by his Report of referee, 
report under the reference made to him, submit any question arising- therein for the 
decision of the Court, or state any facts specially with power to the Court to draw 
inferences therefrom, and in any such case1 the order to be made on such submission 
or statement shall be entered as the Court may direct ; and the Court shall have powers of Court, 
power to require any explanations or reasons from the referee, and to remit the 
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Examination of 
witnesses at trial. 

Matter of affidavit. 

cause or matter, or any part thereof, for re-trial or further consideration to the same 
or any oilier referee ; or tlie Court may decide the ones!ion referred to any referee 
on the evidence taken before liim, either with or without additional evidence as the 
Court may direct. 

ORDER, XXXVII . 
EVLD ENC E GENEIIALLY. 

1. In the absence of any agree HUM it between the parties, and subject to these 
Rules, the witnesses at the trial of any notion or at any assessment of damages shall be 
examined viva voce and in open court, but the Court or a Judge may at any time for 
sufficient reason order that any particular fact or facts may be proved by affidavit, or 
that the affidavit of any witness may be read at the hearing or trial, on such conditions 
as the Court or J inke may think reasonable, or that any witness whose attendance in 
court ought for some sufficient cause to be dispensed with, be examined by interroga
tories or otherwise before a commissioner or examiner; provided that where it appears 
to the Court or Judge that the other party hand fide desires the production of a witness 
for cross-examination, and that such witness can be produced, an order shall not be 
made authorizing; the evidence of such witness to be cfiven by affidavit. 

• T CO 1 ' 

Evidence by affidavit. 2. Upon any motion, petition, or summons evidence may be given by affidavit; 
but the Court or a Judge may, on the application of cither party, order the attendance 
for cross-examination of the person making any such affidavit. 

3. Affidavits shall be confined to such facts as the witness is able of his own 
knowledge to prove, except on interlocutory motions, on which statements as to his 
belief, with the grounds thereof, may. be admitted. The costs of every affidavit which 
shall unnecessarily set forth matters of hearsay, or argumentative matter, or copies of 
or extracts from documents, shall be paid by the party filing the same. 

3a. Every affidavit shall be drawn up in the first person, and shall be divided 
into paragraphs, and every paragraph shall be numbered consecutively, and as nearly 
as may be shall be confined to a distinct portion of the subject. No costs shall, be 
allowed for any affidavit or part of an affidavit substantially departing from this rule. 
Every affidavit sworn in a cause shall bear the number of tlie action. 

3/;. Every affidavit shall state the description and true place of abode of the 
deponent. 

3c. In every affidavit made by two or more deponents the names of the several 
persons making the affidavit shall be inserted in. the jurat, except that, if the affidavit 
of all the deponents is taken at one time by the same officer, it shall be sufficient to 
state that it was sworn by both (or all) of the "above-named" deponents. 

M, Every affidavit shall bo filed in the proper office. There shall be appended 
to every affidavit a note showing on whose behalf it is filed. 

Be. No affidavit having in. the jurat or body thereof any interlineations, altera
tion, or erasure shall without leave of the Court or a Judge be read or made use of 
in any matter depending in Court unless the interlineation or alteration (other than 
by erasure) is authenticated by the initials of the officer talcing the affidavit, or 
if taken at any office of the Supreme Court, either by his initials or by the stamp 
of that office, nor in the case of an erasure, unless the words or figures appearing at 
the time of taking the affidavit to be written on the erasure are re-written and 
signed or initialled in the maridn of tlie affidavit by the officer taking it. 

3/'. "Where an affidavit is sworn by any person who appears to Hie oilicer taking 
the affidavit to be illiterate, the officer shall certify in the jurat that the affidavit was 
read in his presence to tlie deponent, that the deponent seemed perfectly to under
stand it, and. that the deponent made his or her mark or signature in the presence of 
the officer. No sucli affidavit shall be used in evidence in the absence of this 
certificate, unless the Court or a Judge is otherwise satisfied, that the affidavit was 
read over to and apparently perfectly understood by the deponent. 

'mil affidavit is allowed to 

[Form of affidavits. 
Keg. Ap. 1880. 

Description of 
deponent. 

lb . 
Affidavits by two or 
more deponents. 

lb. 

Affidavits to be 
filed. 

Reg. Ap. 1880. 
Alterations in 
affidavits. 

lb . 

Affidavit by 
illiterate person. 

lb. 

Stamping affidavits. 

lb. 
\\(). J n ease;; m whieli hy 1 he pres'ei nniei.M'e JVII on 

be used, if. shall before it is used be shunned with a nrooer liliiiu" stamp, and shall a t 
tlie time when it is used, be delivered to and left with the proper officer in Court or 
in Chambers, who shall send it to the proper offi.ee. An office copy of an affidavit 
may in all eases be used, the original affidavit having been previously filed in tlie 
proper office, and the copy duly authenticated with the seal of that office, 3A. No 
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3/*. No affidavit of the service of process shall be deemed sufficient if sworn Before whom sworn, 
before the plaintiffs own attorney; and where an agent in town or an attorney in the c. L. P. Stat. s. 381. 
country is the attorney on. the record, an affidavit sworn, before the attorney in the 
country shall not be received .and. an affidavit sworn, before an attorney's cleric or agent 
in town shall, not be received in cases where it would not be received if sworn before the 
attorney himself; but this enactment .shall not extend to affidavits to hold to bail. 

4. The Court or a. Judge may, in ;my cause or matter where it shall appear Order for evidence. 
necessary for the purposes of justice, make any order for the examination upon oath 
before any officer of the Court, or any other person or persons, anil at any place, of any 
witness or person, and may order any deposition so taken to he filed in the Court, and 
may empower any party to any such cause or matter to give such deposition in evidence 
therein on such terms, if any, as the Court or a Judge may direct. 

4*. All deeds, instruments, and papers <dven in evidence on either side in any cause Documents given in 
shall if the Judge shall so order be lodged with the proper officer and retained by him evicl.cnce mil7 bG. 
° . . -i ° i T i T i - i • 1 , 1 • c ^ i i retained and copies 
for such period as the Judge may direct, and either side may take copies oi the deeds, taken, 
instruments, and papers as lodged and retained. S.C.K. 1 Feb. 1854, 

ch. vi, r. 15. 

ORDER XXXVIII . 
EVIDENCE BY AFFIDAVIT. 

1. Within fourteen days after a consent for taking evidence by affidavit as Evidence by consent j 
between the plaintiff and the defendant has been given, or within such time as the a ^ a , ^ s o f 

parties may agree upon, or a Judge in Chambers may allow, the plaintiff shall file his p tUn l 

affidavits and deliver to the defendant or his solicitor a list thereof. 
2. The defendant within fourteen days after delivery of such list, or within such Of defendant, 

time as the parties may agree upon, or a Judge in Chambers may allow, shall file his 
affidavits and deliver to the plaintiff or his solicitor a list thereof. 

3. Within seven days after the expiration of the said fourteen days, or such other time Of plaintiff in reply, 
as aforesaid, the plaintiff shall file his affidavits in reply, which affidavits shall be confined to 
matters strictly in reply, and shall deliver to the defendant or his solicitor a list thereof. 

4. When the evidence is taken by affidavit, any party desiring to cross-examine a Cross-examination 
deponent who has made an affidavit filed on behalf of the opposite party, may serve of deponent, 
upon the party by whom such affidavit has been filed, a notice in writing, requiring the 
production of the deponent for cross-examination before the Court at the trial, such 
notice to be served at any time before the expiration of fourteen days next after the end 
of the time allowed for filing affidavits in reply, or within such time as in any case the 
Court or a Judge may specially appoint; and unless such deponent is produced 
accordingly, his affidavit shall not be used as evidence unless by the special leave of the 
Court. "The party producing such deponent for cross-examination shall not be entitled 
to demand the expenses thereof in the first instance from the party requiring such 
production. 

5. The party to whom such notice as is mentioned in the last preceding rule Compelling attend-
is given, shall be entitled to compel the attendance of the deponent for ance of deponent. 
cross-examination in the same way as he might compel the attendance of a witness to 
be examined. 

G. When the evidence in any action is under this order taken by affidavit, the Proceeding to trial, 
notice of trial shall be given at the same time or times after the close of the evidence 
as in other cases is by these rules provided after the close of the pleadings. 

ORDER XXXIX. 

MOTION FOR NEW TRIAL. 

1. A party desirous of obtaining a new trial of any cause on which a verdict Manner of applica-
has been found by a jury, or by a Judge without a jury', must apply for the same turn for new trial. 
to the Full Court by motion for an order calling upon the opposite party to show cause 

why 
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why a new trial should not be directed. Such motion shall be made within four days 
after the trial if such Court is then sitting or within the first four days after the 
commencement of the sitting of the Full Court next after the trial, or within such extended 
time as the Court or a Judge may allow. 

2. A copy of such order shall be served on the opposite party within two days from 
the time of the same being made. 

3. A new trial shall not be granted on the ground of misdirection or of the 
improper admission or rejection of evidence, unless in the opinion of the Full Court 
some substantial wrong or miscarriage has been thereby occasioned in the trial of 
the action; and if it appear to such Court that such wrong or miscarriage affects part 
only of the matter in controversy, the said Court may give final judgment as to part 
thereof, and direct a new trial as to the other part only. 

4. A new trial may be ordered on any question in an action, whatever be the 
grounds for the new trial, without interfering with the finding or decision upon any 
other question. 

5. An order to show cause shall be a stay of proceedings in the action, unless the 
Full Court shall order that it shall not be so as to the whole or any part of the action. 

. ~V ORDER XL. 

Judgment to be on 
motion. 

Notice of motion 
where leave 
reserved. 

Motion where no 
judginant directed. 

Motion to set aside 
judgment on trial 
by jury. 

Reg. 1 Dec. 1876. 

Motion to set aside 
judgment on trial 
by Judge. 

lb. 

Right of plaintiff to 
set down motion for 
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defendant. 

Motion for judgment 
••where certain issues 
only determined. 

MOTION FOR JUDGMENT. 

1. Except where by the Act or by these Rules it is provided that judgment may 
be obtained in any other manner, the judgment of the Court shall be obtained by 
motion to the Full Court for judgment. 

2. Where at the trial of an action the Judge has ordered that any judgment 
be entered subject to leave to move, the party to whom leave has been reserved 
shall set down the action on motion for judgment, and give notice thereof to 
the other parties within the time limited by the Judge in reserving leave, or if no time 
has been limited, within ten days after the trial. The notice of motion shall state the 
grounds of the motion, and the relief sought, and that the motion is pursuant to leave 
reserved. 

3. Where at the trial of an action the Judge abstains from directing 
any judgment to be entered, the plaintiff may set down the action on motion for 
judgment. If he does not so set it down and give notice thereof to the other parties 
within ten days after the trial, any defendant may set down the action on motion 
for judgment, and give notice thereof to the other parties. 

4. Where at or after the trial of an action by a jury the Judge has directed that 
any judgment be entered, any party may, without any leave reserved, apply to set aside 
such judgment, and enter any other judgment, on the ground that the judgment 
directed to be entered is wrong by reason of the Judge having caused the finding to be 
wrongly entered, with reference to the finding of the jury upon the question or questions 
submitted to them. Where at or after the trial of an action by a Judge the Judge 
has directed that any judgment be entered, any party may without any leave reserved 
apply to set aside such judgment, and to enter any other judgment upon the ground 
that upon the finding as entered the judgment so directed is wrong. An application 
under this rule shall be to the Full Court. 

7. Where issues have been ordered to be tried, or issues or questions of fact to be 
determined in any manner, the plaintiff may set down the action on motion for 
judgment as soon as such issues or questions have been determined. If he does not so 
set it down, and give notice thereof to the other parties within ten days after his right 
so to do has arisen, then after the expiration of such ten days any defendant may set 
down the action on motion for judgment, and give notice thereof to the other parties. 

8. Where issues have been ordered to be tried, or issues or questions of fact to be 
determined in any manner, and some only of such issues or questions of fact have been 

tried 
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tried or determined, any party who considers that the result of such trial or deter
mination renders the trial or determination of the others of them unnecessary, or 
renders it desirable that the trial or determination thereof should be postponed, may 
apply to the Court or a Judge for leave to set down the action on motion for judgment, 
without waiting for such trial or determination. And the Court or Judge may, if 
satisfied of the expediency thereof, give such leave, upon such terms, if any, as shall 
appear just, and may give any directions which may appear desirable as to postponing 
the trial of the other questions of fact. 

9. No action shall, except by leave of the Court or a Judge, be set down on 
motion for judgment after the expiration of one month from the time when the party 
seeking to set down the same first became entitled so to do. 

10. Upon a motion for judgment, or for a new trial, the Full Court may, if satisfied 
that it has before it all the materials necessary for finally determining the questions in 
dispute, or any of them, or for awarding any relief sought, give judgment accordingly, 
or may, if it shall be of opinion that it has not sufficient materials before it to enable 
it to give judgment, direct the motion to stand over for further consideration, and 
direct such issues or questions to be tried or determined, and such accounts and 
inquiries to be taken and made as it may think fit. 

11. Any party to an action may at any stage thereof apply to the Court or a 
Judge for such order as he may, upon any admissions of fact in the pleadings, be 
entitled to, without waiting for the determination of any other question between the 
parties. . The foregoing rules of this order shall not apply to such applications, but 
any such application may be made by motion, so soon as the right of the party applying 
to the relief claimed has appeared from the pleadings. The Court or a Judge may, on 
any such application, give such relief, subject to such terms, if any, as such Court or 
Judge may think fit. 

12*. When any action shall at the original, or any subsequent hearing 
thereof, have been adjourned for further consideration, such action may after the 
expiration of eight days and williin fourteen days from the filing of the certificate 
of the chief clerk, be set down by the proper officer for further consideration on 
the written request of the solicitor for the plaintiff, or party having the conduct 
of the action : And after the expiration of such fourteen days the action may be 
set down by the proper officer on the written request of the solicitor for the 
plaintiff, or for any other party ; hut the action when so set down shall not be 
put in the paper for further consideration until after the expiration of ten days 
from the day on which the same was so set down. And notice thereof shall be 
given to the other parties in the cause at least six days before the day for which 
it is put in the paper. 

ORDER XLI. 
ENTRY OF JUDGMENT. 

1. Every judgment shall be entered by the proper officer in the book to be kept 
for the purpose. The party entering the judgment shall deliver to the officer a copy of 
the whole of the pleadings in the action other than any petition or summons: Provided 
that no copy need be delivered of any pleading a copy of which has been delivered on 
entering any previous judgment in such action. The forms in Appendix (D) hereto 
may be used with such variations as circumstances may require. 

1*. (a.) Every judgment and order shall be prepared by the parties in whose 
favor the same is made, or by such party as the Court or Judge may direct to prepare 
the same, and shall be settled by the proper officer. 

(b.) The proper officer shall be at liberty in any case in which he may think it 
expedient to do so to settle and pass the judgment or order without making any 
appointment for either purpose and without notice to any party. 

(/;.) The proper officer shall in any case in which he may think it expedient to do 
so deliver out to the party by whom the draft has been prepared an appointment in 
writing of a time for settling the same.-

73 

No motion for judg
ment after a month 
without leave. 

Court may determine 
questions in dispute 
on motion for 
judgment. 

Order of Court 
during action. 

Causes how set down 
on further con
sideration. 

CO. XXI, r. 10. 

Mode and form of 
entry of judgment. 

Judgments how 
prepared. 

Settling and passing 
without appoint
ment. 

C. O. I, r. 32. 
Appointment for 
settling. 

lb. 23. 



Order XLL 
60 Supreme Court. [47 VICT. 

Service of copy 
appointment. 

C. O. I.,r. 2 4. 

Appointment how 
served. 

lb. 25. 

Proof o£ service, 
lb. 20. 

Time for passing to 
be appointed. 

lb. 27. 

Default in attending 
appointment. 

lb. 28. 

Tiling of appoint
ments. 

lb. r. 30. 
Adjournment of 
appointment. 

lb. 31. 

Summons for 
opinion of judge. 

Where judgment 
pronounced in 
Court. 

In other cases. 

Nunc pro tunc. 
C. L, i\ Stat. 1CG5 
s. 28fi. 

Requisition before 
judgment. 

(d.) A copy of such appointment shall he served, together with a copy of the draft 
judgment or order, on the other party cue clear day at least before, the time fixed for 
settling the draft-judgment or order, and the party serving such copies and the party 
so served shall attend such appointment and produce to the proper officer their briefs 
and such other documents as may be necessary to enable him to settle the draft. 

(('-.) Bervicc of such appointment shall be effected by leaving a copy thereof at 
the address for service of the party to be served, or by transmitting a copy thereof by 
the post to such party at such address for service. 

(f.) At the time fixed for settling the draft the original appointment, together 
with a memorandum indorsed thereon of the service of a copy thereof on the opposite 
party, and signed by a person by whom such service was effected, shall be delivered to 
the officer before wdiom such appointment is made, in order that he may be satisfied 
that service has been duly effected, but such officer may require such service to 
be verified by affidavit. 

(r/.) When the draft judgment or order has been settled by the proper officer he 
shall name a time in the presence of the parties or else deliver out an appointment in 
writing of a time for passing the judgment or order; and in the latter case such 
appointment shall be served on the opposite party in the like manner as is directed by 
sub-sections (d) and (<J) of this rule, and the original appointment, together with a 
memorandum indorsed thereon of the service of a copy thereof on the opposite party, 
and signed by the person by whom such service was effected, shall be delivered to the 
officer before whom such appointment is made in order that he may be satisfied that 
service has been duly effected, but such last-mentioned officer may require such service 
to be verified by affidavit. 

(A.) If any party fails to attend the proper officers appointment for settling the 
draft of or passing any judgment or order, or fails to produce his briefs and such other 
documents as such officer may require to enable him to settle or pass such judgment or 
order, such proper officer may proceed to settle the draft or pass the judgment or order 
in his absence, and shall be at liberty to dispense with the production of counsels' 
briefs and to act upon such evidence as he may think fit of the actual appearance by 
counsel of the party failing to attend or to produce such documents or papers as afore
said, or may require the matter to be mentioned to the Court or Judge. 

(/.) The proper officer's appointments with the indorsement (if any) thereon shall 
be filed by him. 

(j.) The proper officer may adjourn any appointment for settling the draft or 
passing any judgment or order to such time as he may think fit; and the parties who 
attended the appointment shall be bound to attend such adjournment without any 
further notice. 

(/t.) Any party shall be at liberty to take the opinion of the judge upon any 
judgment or order as settled and passed after an appointment made for that purpose 
within eight days after the same shall have been so settled and passed, and may obtain 
a summons for that purpose. 

2. Where any judgment is pronounced in Court, the entry of the judgment shall 
be dated as of the day on which such judgment is pronounced, and the judgment shall 
take effect from that date. 

3. In all cases not within the last preceding rule, the entry of judgment shall be 
dated as of the day on which the requisite documents are left with the proper officer 
for the purpose of such entry, and the judgment shall take effect from that date. 

S*. The Court or a Judge may order a judgment to be entered nunc pro tunc. 
4. Where under the Act or these Hides, or otherwise, it is provided that any 

judgment may be entered or signed upon the filing of any affidavit or production of any 
document, the officer shall examine the affidavit or document produced, and if the 
same be regular and contain all that is by law required, lie shall enter judgment 
accordingly. 

5. Where 
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5. Where by the Act or these Rules, or otherwise, any judgment may be entered Judgment pursuant 
pursuant to any order or certificate or return to any writ, the production of such order t0 or(lc'r or c e r t i-
or certificate sealed with the seal of the Court, or of such return, shall be a sufficient fjcaU'' 
authority to the officer to enter judgment accordingly. 

6. Any judgment of nonsuit, unless the Court or a Judge otherwise directs, shall Nonsuit to have 
have the same effect as a judgment upon the merits for the defendant; but in any case effect of judgment 
of mistake, surprise, or accident, any judgment of nonsuit may be set aside on such ou n ien t s-
terms, as to payment of costs and otherwise, as to the Court or a Judge shall seem 
just. 

OllDER XLlA. 

AMENDMENTS OF JUDGMENTS. 

1. Clerical mistakes in judgments or orders or errors arising therein from any Clerical mistakes in 
accidental slip or omission may at any time be corrected by the Court or a Judge judgments. 
on motion. 

ORDER XLII. 

EXECUTION. 

1. A judgment for the recovery by or payment to any person of money may be Judgment may be 
enforced by any of the modes by which a judgment or decree for the payment of money enforced a s hereto-
might have been enforced in the Court at the time of the passing of this Act. 

2. A judgment for the payment of money into Court may be enforced by writ of Judgment for pay-
sequestration, or in cases in which attachment is authorized by law, by attachment. went into Court. 

3. A judgment for the recovery or for the delivery of the possession of land may For recovery of land. 
be enforced by writ of possession. 

3*. A judgment for the recovery or for the delivery of possession of land may be One or separate 
enforced either by one writ or separate writs of execution for the recovery or for the J ^ p S t a t 1865 

delivery of possession and for the costs at the election of the plaintiff. s. 1G2. 
4. A judgment for the recovery of any property other than land or money may be For recovery of other 

e n f o r c e d : — property. 

(a.) By writ for delivery of the property : 
(b.) By writ of attachment: 
(G\) By writ of sequestration. 

5. A judgment requiring any person to do any act other than the payment of For any other 
money, or to abstain from doing anything, i«ay be enforced by writ of attachment, or ma t t e r-
by committal. 

5*. Every judgment or order requiring any person to do an act thereby ordered Orders for perform. 
shall state the time after service of such judgment or order within which the act is to J^V* .^f^l?, fl-rt 
_ _ 1 1 1 1 T i i , -J (. O l l l i l l l l i l I I I I I I t t i l 1 0 

be done, and a copy of the judgment or order shall be served upon the party required of. time. 
to obey the same, which shall be indorsed with a memorandum in the words or to the s. C. K. 1 Feb. 1854, 
effect following, viz., u If you, the within-named A B, neglect to obey this judgment ch. vi, rule 44. 
[or order] by the time therein limited you will be liable to be arrested under a writ of 0. 0. XXIII, r. 10. 
attachment issued out of the Supreme Court and also be liable to have your estate 
sequestered for the purpose of compelling you to be obey the same judgment [or order]." 

5**. Whenever any person is by any judgment or order directed to pay any No demand ncces-
money or deliver up or transfer any property real or personal to another it shall not be Sll,y wK-n judg-

L i " i i ' n \ I v i i i n i i i J incut directs mon 
necessary to make any demand thereof, but the person so directed snail be bound to to he paid or pro-
obey such iudirment or order upon bein</ duly served with the same without demand. i>cr(y transferred. 

n • C 0 XXIX r 1 
6. In these Rules the term " writ of execution." shall include writs of neri facias, ^ ^ ' V ^ (v|?,' ^ f 

capias, sequestration, and. attachment, and all. subsequent writs that may issue lor cx'(rlln<m," :nKj 
giving effect thereto. And (lie term u issuing execution against any party" shall " issuing- execu 
mean the issuing uf any such process against his person or property as under the 
preceding rules of this order shall be applicable to the case. 

7. Where 
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7. Where a judgment is to the effect that any party is entitled to any relief 
subject to or upon the fulfilment of any condition or contingency, the party so entitled 
may, upon the fulfilment of the condition or contingency, and demand made upon the 
party against whom he is entitled to relief, apply to the Court or a Judge for leave to 
issue execution against such party. And the Court or Judge may, if satisfied that the 
right to relief has arisen according to the terms of the judgment, order that execution 
issue accordingly, or may direct that any issue or question necessary for the deter
mination of the rights of the parties be tried in any of the ways in which questions 
arising in an action may be tried. 

8. Where a judgment is against partners in the name of the firm, execution may 
issue in manner following:— 

(a.) Against any property of the partners as such : 
(b.) Against any person who has admitted on the pleadings that he is, or has 

been adjudged to be a partner: 
(c.) Against any person who has been served, as a partner, with the writ of 

summons, and has failed to appear. 
If the party who has obtained judgment claims to be entitled to issue execution against 
any other person as being a member of the firm, he may apply to the Court or a Judge 
for leave so to do; and the Court or Judge may give such leave if the liability be not 
disputed, or if such liability be disputed, may order that the liability of such person 
be tried and determined in any manner in which any issue or question in an action 
may be tried and determined. 

9. No writ of execution shall be issued without the production to the officer by 
whom the same should be issued, of the judgment upon which the writ of execution is 
to issue, or an office copy thereof, showing the date of entry. And the officer shall be 
satisfied that the proper time has elapsed to entitle the judgment creditor to execution. 

10. No writ of execution shall be issued without the party issuing it, or his 
solicitor, filing a praecipe for that purpose. The praecipe shall contain the title of 
the action, the reference to the record, the date of the judgment, and of the order, if 
any, directing the execution to be issued, the names of the parties against whom, or of 
the firms against whose goods, the execution is to be issued; and shall be signed by or 
on behalf of the solicitor of the party issuing it, or by the party issuing it, if he do so 
in person. The forms in Appendix (E) hereto may be used, with such variations as 
circumstances may require. 

11. Every writ of execution shall be indorsed with the name and place of abode 
or office of business of the solicitor actually suing out the same, and when the solicitor 
actually suing out the writ shall sue out the same as agent for another solicitor, the 
name and place of abode of such other solicitor shall also be indorsed upon the writ; 
and in case no solicitor shall be employed to issue the writ, then it shall be indorsed 
with a memorandum expressing that the same has been sued out by the plaintiff or 
defendant in person, as the case may be, mentioning the city, town, or borough, and 
also the name of the hamlet, street, and number of the house of such plaintiff's or 
defendant's residence, if any such there be, 

12. Every writ of execution shall bear date of the day on which it is issued. The 
forms in Appendix (F) hereto may be used, with such variations as circumstances may 
require. 

13. In every case of execution the party entitled to execution may levy the 
poundage, fees, and expenses of execution, over and above the sum recovered. 

14. Every writ of execution for the recovery of money shall be indorsed with a 
direction to the sheriff, or other officer or person to whom the writ is directed, to levy 
the money really due and payable and sought to be recovered under the judgment, 
stating the amount, 

15. Every person to whom any sum of money or any costs shall be payable under 
a judgment shall, immediately after the time when the judgment was duly entered, bo 

entitled 
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entitled to sue out one or more writ or writs of fieri facias to enforce payment thereof 
subject nevertheless as follows :— 

{a.) If the judgment is for payment within a period therein mentioned, no such 
writ as aforesaid shall be issued until after the expiration of such period. 

(b.) The Court or Judge at the time of giving judgment, or the Court or a 
Judge afterwards, may give leave to issue execution before, or may stay 
execution until any time after the expiration of the periods hereinbefore 
prescribed. 

15a. Upon any judgment drawn up for the recovery of a sum of money and Reg.Ap. 1880. 
costs, there may continue to be, at the election of the claimant, either one writ or 
separate writs of execution for the recovery of the sum and for the recovery of the 
costs, but a second writ shall be only for costs, and shall be issued not less than eight 
days after the first writ. 

15*. In all cases in which judgment shall have been entered up in pursuance of Affidavit of debt, 
any warrant of attorney or cognovit actionem, the plaintiff, his agent, or solicitor, S. C. R.,ch. x, u . 
shall, before he sue out execution thereon, file an affidavit setting forth the amount 
actually due and payable to the plaintiff under such judgment. 

15** t rpilat w } i e n any judgment is signed on a cognovit or Judge's order authorizing Costs on a cognovit, 
the plaintiff to sign judgment, no declaration to ground such judgment shall be or Judge's order, 
necessary or allowed on taxation of costs. s- C. R., ch. xi, 18. 

16. A writ of execution if unexecuted shall remain in force for one year only from Writ in force for one 
its issue, unless renewed in the manner hereinafter provided; but such writ may, at year; with power 
any time before its expiration, by leave of the Court or a Judge, be renewed, by the t o Tcnew' 
party issuing it, for one year from the date of such renewal, and so on from time to 
time during the continuance of the renewed writ, either by being marked with a seal of 
the Court bearing the date of the day, month, and year of such renewal, or by such 
party giving a written notice of renewal to the sheriff, signed by the party or his 
solicitor, and bearing the like seal of the Court; and a writ of execution so renewed 
shall have effect, and be entitled to priority, according to the time of the original 
delivery thereof. 

17. The production of a writ of execution, or of the notice renewing the same, Evidence of renewal, 
purporting to be marked with such seal as in the last preceding Rule mentioned, 
showing the same to have been renewed, shall be sufficient evidence of its having been 
so renewed. 

18. As between the original parties to a judgment, execution may issue at any Execution within 
time within six years from the recovery of the judgment. six years. 

19. Where six years have elapsed since the judgment, or any change has taken Subsequently with 
place by death or otherwise in the parties entitled or liable to execution, the party ^ r e 
alleging himself to be entitled to execution may apply to the Court or a Judge for leave 
to issue execution accordingly. And such Court or Judge may, if satisfied that the 
party so applying is entitled to issue execution, make an order to that effect, or may 
order that any issue or question necessary to determine the rights of the parties, shall 
be tried in any of the ways in which any question in an action may be tried. And in 
either case such Court or Judge may impose such terms, as to costs or otherwise, as 
shall seem just. 

20. Every order of the Court or a Judge, whether in an action, cause, or matter, Order enforceable 
may be enforced in the same manner as a judgment to the same effect. as judgment. 

21. In cases other than those mentioned in Rule 18 any person not being a party Person not party 
in an action, who may have been served with notice of any judgment therein and who may have rights of 
may have come in under the same to take the benefit thereof, who obtains any j t J* 
judgment or order or in whose favor any judgment or order is made, shall be entitled to 
enforce obedience to such judgment or order by the same process as if he were a party to 
the action; and any person not being a. party in an action, against whom obedience to 
any judgment or order may be enforced, shall be liable to the same process for enforcing 
obedience to such judgment or order as if he were a party to the action. 22. JNo 
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22. No proceeding by audita querela shall hereafter be used; but any party against 
whom judgment has been given may apply to the Court or a, Judge for a stay of 
execution or other relief against such hukmicnt, upon the ground of facts which have 
arisen too late to be pleaded; and the Court or Judge may give such relief and upon 
such terms as mav be iust. 

23. Nothing in any of the rules of this order shall take away or curtail any right 
heretofore existing to enforce or give effect to any judgment or order in any manner or 
against any person or property whatsoever. 

24. Nothing in this order shall affect the order in which writs of execution may 
be issued. 

ORDER XLIII. 

WRIT OF FIERI FACIAS. 

1. A writ of fieri facias shall have the same force and effect as the like writ has 
heretofore had, and shall be executed in the same manner in which the like writ has 
heretofore been executed. 

2. Writs of venditioni exponas, distringas miper vice comitew, and all other writs 
in aid of a writ of fieri facias, may be issued and executed in the same cases and in the 
same manner as heretofore. 

ORDER XLIV. 

ATTACHMENT. 

1. A writ of attachment shall have the same effect as a writ of attachment issued 
out of the Court in its equitable jurisdiction has heretofore had. 

2, No writ of attachment shall be issued without the leave of the Court or a 
Judge, to be applied for on notice to the party against whom the attachment is to be 
issued. 

ORDER XLV. 

ATTACHMENT OF DEBTS. 

1. Where a judgment is for the recovery by or payment to any person of money, 
the party entitled to enforce it may apply to the Court or a Judge for an order that the 
judgment debtor be orally examined as to whether any and what debts are owing to 
him, before an officer of the Court, or such other person as the Court or Judge shall 
appoint; and the Court or Judge may make an order for the examination of such 
judgment debtor, and for the production of any hooks or documents. 

2. The Court or a Judge may, upon the ex yarte application of such judgment 
creditor, either before or after such oral examination, and upon affidavit by himself or 
his solicitor stating that judgment has been recovered, and that it is still unsatisfied, 
and to what amount, and that any other person is indebted to the judgment debtor, and 
is within the jurisdiction, order that all debts owing or accruing from such third person 
(hereinafter called the garnishee) to the judgment debtor shall be attached to answer 
the huhnnent debt; and bv the same or any subsequent order it may be ordered that 
the garnishee shall appear before the Court or a Judge or an officer of the Court, as 
such Court or Judge shall appoint, to show cause why he should not pay the judgment 
creditor the debt due from him to the judgment debtor, or so much thereof as may be 
sufficient to satisfy the judgment debt. 

3. Service of an order that debts due or accruing to the judgment debtor shall be 
attached, or notice thereof to the garnishee, in such manner as the Court or Judge shall 
direct, shall bind such debts in his hands. 

d. If the garnishee does not forthwith nay into Court llie amount due from him 
to the iud'j'iiieut debtor, or an amount equal to the judgment debt, and does not dispute 
the debt due or claimed to be due from him to the judgment debtor, or if he does not 

appear 
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appear upon summons, then the Court or Judge may order execution to issue, and it 
may issue accordingly, without any previous writ or process, to levy the amount due 
from such garnishee, or so much thereof as may be sufficient to satisfy the judgment 
debt. 

5. If the garnishee disputes his liability, the Court or Judge, instead of making Garnishee disputing 
an order that execution shall issue, may order that any issue or question necessary for liability-
determining his liability be tried or determined in any manner in which any issue or 
question in an action may be tried or determined. 

G. Whenever in proceedings to obtain an attachment of debts it is suggested by Lien of third person 
the garnishee that the debt sought to be attached belongs to some third person, or that °n d(:b

]
t of 

any third person has a lien or charge upon it, the Court or Judge may order such third °L 

person to appear, and state the nature and particulars of his claim upon such debt. 
7. After hearing the allegations of such third person under such order, and of any Judge may determine 

other person whom by the same or any subsequent order the Court or Judge may order claim of third party, 
to appear, or in case of such third person not appearing when ordered, the Court or 
Judge may order execution to issue to levy the amount due from such garnishee, or any 
issue or question to be tried or determined according to the preceding Rules of this 
Order, and may bar the claim of such third person, or make such other order as such 
Court or Judge shall think fit, upon such terms, in all cases, wdth respect to the lien 
or charge (if any) of such third person, and to costs, as the Court or Judge shall think 
just and reasonable. 

8. Payment made by or execution levied upon the garnishee under any such pro- Discharge of 
ceeding as aforesaid shall be a valid discharge to him as against the judgment debtor, garnishee, 
to the amount paid or levied, although such proceeding may be set aside, or the 
judgment reversed. 

9. There shall be kept by the proper officer a debt attachment book, and in such Attachment book. 
book entries shall be made of the attachment and proceedings thereon, with names, 
dates, and statements of the amount recovered, and otherwise; and copies of any entries 
made therein may be taken by any person upon application to the proper officer. 

10. The costs of any application for an attachment of debts and of any proceedings Costs, 
arising from or incidental to such application, shall be in the discretion of the Court or 
a Judge. 

ORDER XLVI. 

CHARGING OF STOCK OR SHARES. 

1. An order charging stock or shares maybe made by the Court or by any Order charging 
Judge, and the proceedings for obtaining such order shall be such as are directed, s t o c k o r shares-
and the effect shall be such as is provided by this Act. 

3. In the following rules of this order the expression "company" includes every Meaning-of company 
public company, whether incorporated or not, and the expression "stock" includes and stock. 
;i, , -^ i Keg. April isso. 
snares, securities, and money. 

4. Any person claiming to be interested in any stock standing in the books of a Filing and service 
company may, on making an affidavit in or to the effect of the Form No. 28 in of affidavit and 
Appendix JB hereto, and on filing the same in the proper office with a notice in or to J™1001'18 o s occ* 
the effect of the Form No. 23 in the same Appendix annexed thereto, and on procuring 
an office copy of the affidavit and a duplicate of the filed notice, authenticated by the 
seal of such office, serve the office copy and duplicate notice on the company. 

5. There shall be appended to the affidavit a note stating the person on whose Affidavit to state 
behalf it is filed, and to what address notices (if any) for that person arc to be sent. ^idress of claimant. 
All such notices shall be deemed to have been duly sent if sent through the post Ib-
by a pre-paid letter directed to that person at the address so stated or at any such 
substituted address as hereinafter mentioned, whether the person to whom the notice is 
sent is living or not. 

fi. The 
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Alteration of 
address. 

Ileg. April 1880. 

Service of affidavit 
and filed notice to 
have same effect as 
writ of distringas. 

lb. 

Renewal of notice. 
lb. 

Withdrawal or dis
charge of notice. 

lb. 

Effect of request for 
transfer of stock 
or payment of 
dividend. 

lb. 

Amendment of 
description of 
stock. 

lb. 

6. The address so stated may, from time to time, be altered by the person by or 
on whose behalf the affidavit is filed, but all notices sent by post before the alteration 
to the address originally given or for the time being substituted therefor shall not be 
affected by any subsequent alteration. Any such alteration of address may be made 
by service of a memorandum thereof on the company in the manner required for service 
of a notice under this order. 

7. The service of the office copy of the affidavit and of the duplicate of the bled 
notice shall, for the period of live years from the day of service, but not longer (unless 
the notice is renewed as after mentioned), have the same force and effect as if these 
Rules had not been made and a writ of distringas in respect of the stock had been duly 
issued. 

8. The original notice mav be kept on foot from time to time by a, notice of 
renewal signed by the person by whom or on whoso behalf the original notice was 
given, and served on the company, provided the notice of renewal, if only one is given, 
is served before the expiration of five years from the day on which the original notice 
was served, or, if more than one is given, then before the expiration of five years from 
the day on which the last previous notice of renewal was served. Each such notice 
of renewal shall have the effect of continuing and keeping on foot the original notice 
for the period of five years from the day on which the first notice of renewal or the last 
previous notice of renewal (as the case may be) way served. 

9. A notice filed under this order may at any time be withdrawn by the person 
by whom or on whose behalf it was given on a written request signed by him, or i ts 
operation may be made to cease by an order to be obtained by motion on notice or by 
petition duly served by any other person claiming to be interested in the stock sought 
to be affected by the notice. 

10. If, whilst a notice filed under this order continues in force, the company on 
whom it is served receive from the person in whose name the stock specified in the 
notice is standing, or from some person acting on his behalf or representing him, a 
request to permit the stock to be transferred or to pay the dividends thereon, the 
company shall not by force or in consequence of the service or of any renewal of the 
notice, be authorized, without the order of the Court, to refuse to permit the transfer 
to be made or to withhold the payment of the dividends for more than eight days after 
the date of the request. 

11 . If the person who hies a notice under this order desires to correct the 
description of the stock referred to in the filed notice, he may file an amended notice 
and serve on the company a duplicate thereof sealed with the seal of the proper office, 
and in that case the service of the notice shall be deemed to have been made on the 
day on which the amended duplicate is so served. 

ORDER X L V I L 

WRIT OF SEQUESTRATION. 

Against estate of 1. Where any person is by any judgment directed to pay money into Court or to do 
disobedient person. a r ,y other act in a limited time, and a Her due service of such judgment refuses or 

neglects to obey the same according to the exigency thereof, the person prosecuting 
such iudo'inent shall, at the expiration of the lime limited for the performance thereof, 
be entitled, without obtaining any order for that purpose, to issue a writ of sequestra
tion against the estate and eiieots of such disobedient person, ouch writ of sequestra
tion shall have the same efleet as a writ of sequestra! inn in Equity has heretofore had, 
and the "nroeeeds of siudi. sequestration may he dealt with in the same manner as the 
proceeds of writs of sequesi.i ;;iioi! have hoicloloie been dealt with by she Court. 

2. No suhpoma for the payment of costs, and, unless by leave of the Court or a 
Judge, no sequestration to enforce such payment shall be issued, 

ORDER X L V I I I . 

No subpoena or, 
without leave, 
sequestration for 
costs. 

lb. 
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ORDER XLVIII. 

WRIT OF POSSESSION. 

1. A judgment that a party do recover possession of any land may he enforced hy On a judgment for 
writ of possession in manner heretofore used in notions of ejectment in the Court. land-

2.̂  Where by any judgment any person therein named is directed to deliver up Issuing, 
possession of any lands to some other person, the person prosecuting such judgment 
shall, without any order for that purpose, be entitled to sue out a writ of possession on 
filing an affidavit shoeing due service of such judgment and that the same has not been 
obeyed. 

3. Upon due service of a judgment or order that a party do recover possession Writ of assistance, 
of any land the person prosecuting the same shall be entitled to an order for a writ 0.0. XXIX., r. 5.; 
of assistance. 

ORDER XLIX. 

WRIT OF DELIVERY. 

1. A writ for delivery of any property other than land or money may be issued As in detinue 
and enforced in the manner heretofore in use in actions of detinue in the Court. heretofore. 

No abatement of 
action. 

Parties may be 
added. 

ORDER L. 

CHANGE OF PARTIES BY DEATH, ETC. 

1. An action shall not become abated by reason of the marriage, death, or insol
vency of any of the parties, if the cause of action survive or continue, and shall not 
become defective by the assignment, creation, or devolution of any estate or title 
'pendente lite. 

2. In case of the marriage, death, or insolvency, or devolution of estate by 
operation of law, of any party to an action, the Court or a Judge may, if it be deemed 
necessary for the complete settlement of all the questions involved in the action, order 
that the husband, personal representative, trustee, or other successor in interest, if any, 
of such party, be made a party to the action, or be served with notice thereof in such 
manner and form as hereinafter prescribed, and on such terms as the Court or Judge 
shall think just, and shall make such order for the disposal of the action as may be just. 

3. In case of an assignment, creation, or devolution of any estate or title pendente 
lite, the action may be continued by or against the person to or upon whom such estate 
or title has come or devolved. 

4. Where by reason of marriage, death, or insolvency, or any other event occurring 
after the commencement of an action, and causing a change or transmission of interest 
or liability, or by reason of any person interested coming into existence after the com
mencement of the action, it becomes necessary or desirable that any person not already 
a party to the action should be made a party thereto, or that any person already a 
party thereto should be made a party thereto in another capacity, an order that the 
proceedings in the action shall be carried on between the continuing parties to the 
action, and such new party or parties, may bo obtained ex purfe on application to the 
Court or a Jud<>x\ upon an allegation of such chamre, or transmission of interest or 
liability, or of such person interested having come into existence. 

5. An order so obtained shall, unless the Court or Judge shall otherwise direct, Service of order, 
be served upon the continuing party or parties to the action, or their solicitors, and 
also upon each such, new party, unless the person making the application be himself the 
only new party, and the order shall from the time of such service, subject nevertheless 
to the next two following rules, be binding on the persons served therewith, and every 

person 

Transfer of estate 
pendente lite. 

Party added by 
order on change of 
interest. 
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Discharge or 
variation of order. 

Person under 
disability. 

Insolvency or assign
ment after action. 

C. L. P. Stat. 1865 
s. 127. 

person served therewith who is not already a party to the action shall he hound to enter 
an appearance thereto within the same time and in the same manner as if he had been 
served with a writ of summons. 

(J. Where any person who is under no disability, or under no disability other than 
coverture, or being under any disability other than coverture, but having' a guardian 
ad litem in the action, shall be served with such order, such person may apply to the 
Court or a Judge to discharge or vary such order at any time within twelve day:; from 
the service thereof. 

7. Where any person, being under any disability, other than coverture, and not 
having had a guardian ad litem appointed in the action, is served with any such order, 
such person may apply to the Court or a Judge to discharge or vary such order at any 
time within twelve days from the appointment of a, guardian or guardians ad litem for 
such party, and until such period of twelve days shall have expired such order shall 
have no force or effect as a<?;aiust such, last-mentioned person. 

7*. The insolvency of or assignment bv the. nhi in (iff in any action which the 
assignees or trustees mndit maintain for the benefit of the creditors shall not be pleaded 
iii bar to suoh action, unless the assignees or trustees shall decline to continue and give 
security for the costs thereof upon a Judge's order to be obtained for that purpose 
within' such reasonable time as the Judge may order; but the proceedings may be 
staved until such election is made; and in case the assignees or trustees neglect or 
refuse to continue the action and give such security within the time limited by the 
order, the defendant may within eight days after such neglect or refusal plead the 
insolvency or assignment. 

Action may be 
transferred. 

Actions may be 
consolidated. 

ORDER LI. 

TRANSFERS AND CONSOLIDATION. 

1. Any action or actions may at any stage be transferred from one Judge to 
another Judge by an order of the Chief Justice. 

4. Actions may be consolidated by order of the Court or a Judge in the manner 
heretofore in use in the Common Law jurisdiction of the Court. 

ORDER LII . 

Interim order for 
preservation of 
subject of action. 

Order for sale of 
certain property. 

Order for detention, 
preservation, or 
inspection of pro
perty. 

INTERLOCUTORY ORDERS AS TO MANDAMUS INJUNCTIONS OR INTERIM PRESERVATION 
OF PROPERTY, ETC. 

1. "When by any contract a prima facie case of liability is established, and there 
is alleged as matter of defence a right to be relieved wholly or partially from such 
liability, the Court or a Judge may make an order for the preservation or interim 
custody of the subject matter of the litigation, or may order that the amount in dispute 
be brought into Court or otherwise secured. 

2. i t shall be lawful for the Court or a Judge, on the application of any party to 
any action, to make any order for the sale, by any person or persons named in such 
order, and in such manner, and on such terms as to the Court or Judge may seem 
desirable, of any goods, wares, or merchandise Avhich may be of a perishable nature or 
likely to injure from keeping, or which for any other just and sufficient reason it may 
be desirable to have sold at once. 

3. It shall be lawful for the Court or a Judge, upon the application of any party 
to an action, and upon such terms as may seem just, to make any order lor tlio 
detention, preservation, or inspection of any property, being the subject of such 
action, and for sill or any of the purposes aforesaid to authorize any person or persons 
to enter upon or into any land or building in the possession of ;:.nv "party to such action, 
and for all or any of the purposes aforesaid to authorize any samples to be taken, or 

any 
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any observation to be made or experiment to be tried, which may seem necessary or 
expedient for the pnrpo.-o of obtaining f*iill information or evidence. 

4. An application for an order under section 9, sub-section 8, of the Act, or under Application for 
Bules 2 or 3 of this order, may be made to the Court or a Judge by any party. If o rder-
the application be by the plaintiff for an order under the said sub-section 8, it may be 
made either ex ptuic. or with notice, and if for an order under the said Hides 2 or 8 of 
this Order it may be made after notice to the defendant at amv time after the issue of 
the writ of summons, and if it be by any other party, then on notice to the plaintiff, 
and at any lame after appearance by the party making the application. 

5. An .application for an order under .Rule 1 may be made by the plaintiff at any By plaintiff, 
time after his right (hereto appears from the pleadings; or, if there be no pleadings, is 
made to appear by affidavit or otherwise to the satisfaction of the Court or a Judge. 

G. Where an action is brought to recover, or a defendant in his statement of Payment into Court 
defence seeks by way of counter-claim to recover specific property other than land, and m discharge of lien, 
the party from whom such recovery is sought docs not dispute the title of the party 
seeking to recover the same, but claims to retain the property by virtue of a lien or 
otherwise as security for any sum of money, the Court or a Judge may, at any time 
after such, last-mentioned claim appears from the pleadings, or, if there be no pleadings, 
by affidavit or otherwise to the satisfaction of such Court or Judge, order that the party 
claiming to recover the property be at liberty to pay into Court, to abide the event of 
the action, the amount of money in respect of which the lien or security is claimed, and 
such further sum (if any) for interest and costs as such Court or Judge may direct, and 
that upon such payment into Court being made, the property claimed be given up to 
the party claiming it. 

6a. Whenever the trusts of any will or settlement are being administered and a Keg. March 1879/ 
sale is ordered of any property vested in the trustees of such will or settlement upon 
trust for sale, or with power of sale by such trustees, the conduct of such sale shall be 
given to such trustees, unless the Judges shall otherwise direct. 

8. No writ of injunction shall IJC issued. An injunction shall be by a judgment Writ of injunction 
or order, and any such judgment or order shall have the effect which a writ of abolished. 
• • . • i T i -"^fv -April looU. 

injunction previously had. 
ORDER LIIL 

MOTIONS AND OTHER APPLICATIONS. 

1. Subject to these Rides, where any application is authorized to be made to the Application by 
Court or a Judge in any action or matter, such application, if made in Court, shall be mot lon-
made by motion, and no petition shall be presented except where expressly required by 
Act of Parii{'..ment. 

2. No rule or order to show cause shall be granted in any action, except in the Rule to show cause. 
cases in which an application for such rule or order is expressly authorized by these iades., 

8.- Except where by the practice existing at the time of the passing' of the Act any Previous notice of 
• i n • 1 Til o i l OT1 

order or rule has heretofore been made ex parte absolute in tnc "first instance, and 
except where by these Rules it is otherwise provided, and except where the motion is 
for a rule to show cause only, no motion shall be made without previous notice to the 
parties allcctcd thereby. But the Court or Judge, if satisfied that the delay caused by 
proceeding in the ordinary way would or might entail irreparable or serious mischiei, 
may make any order ex parte upon such terms as to costs or otherwise, and subject to-
such undertaking, if any, as the Court or Judge may think just; and any party affected 
by such order may move to set it aside. 

4. Unless the Court or Judge give special leave to the contrary there mustbe at Two clear days 
least two clear days between the service of a notice of motion and the day named in the j ^ ^ 1 1 0 

notice for hearing the motion. 
5. .If on the hearing of a motion or other application the Court or Judge shall be MoM<m dismissed or 

of opinion that any person to whom notice has not been given ought to have or to have ^ j ^ 1 ^ ^ 
had 
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Or hearing 
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Costs on motions. 
CO. XL, r. 37. 

Summons. 

Appeal to Court. 

Form of summons. 
Keg. April 1880. 

Preparation and 
issue of summons. 

lb. 
lb. 

Form of order, 
lb. 

Time of service of 
summons. 

S.C.R. ch. vii, r. 3. 

Stay of proceedings. 
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CO. XXXV, r. 10. 
Reconsideration of 
ex parte proceed
ings. 

lb. r. 11. 

had such notice, the Court or Judge may either dismiss the motion or application, or 
adjourn the hearing thereof, in onler that such notice may be given, upon such terms, 
if any, as the Court or Jud<;e may think lit to impose. 

(J. The hearing of any motion or application may from time to time be adjourned 
upon such, terms, if any, as the Court or Judge shall think lit. 

7. The plaintiif shall, without amy special leave, be at liberty to serve any notice 
of motion or other notice, or any petition or summons upon any defendant, who, having 
been duly served with a, writ of summons to appear in the action, has not appeared 
within the time limited for that purpose. 

8. The plaintiff may, by leave of the Court or a Judge to be obtained ex parte, 
serve any notice of motion upon any defendant along with the writ of summons, or at 
any time after service of the writ of summons and before the time limited for the 
appearance of such defendant. 

9. Upon any motion whore the Court deems it proper to award costs to cither 
party the Court may by the order direct payment of a sum in gross in lieu of taxed 
costs, and direct by and to whom such sum in gross shall be paid. 

ORDER LIV. 

APPLICATIONS AT CHAMBERS. 

1. Every application at Chambers authorized by these Rules shall be made in a 
summary way by summons, 

6. Every appeal to the Full Court from any decision at Chambers shall be by 
motion, and shall be made within the first eight days of the sitting of the Full 
Court next after the decision appealed against. 

8. A summons shall be in the Form No. 1 in Appendix (II) hereto, with such 
variations as circumstances require. It shall be addressed to all the persons on whom 
it is to be served. 

0. A summons shall be prepared by the applicant or his solicitor, and shall be 
sealed in the proper office, and when so sealed shall be deemed to be issued. 

12. If one party only appear to a summons, such order as seems just may, on an 
affidavit of service, be made ex parte. An affidavit of non-attendance shall not be 
required or allowed. 

13. An order shall be in the Form No. 2 in Appendix (II) hereto, with such 
variations as circumstances require. It shall be sealed and shall be marked with the 
name of the Judge by whom it is made. 

2*. Every summons shall be served within a reasonable time before the return 
thereof; and in no case later than two of (he clock of the day previous to its being 
made attendable, or if served on Saturday not later than twelve o'clock, and shall 
operate as a stay of proceedings from the hour at which it is attendable: Provided 
that it shall bo lawful for any Judge, if under special circumstances he shall see 
fit, to order that any such summons operate as a stay of proceedings from the time 
of service, when it shall be drawn up accordingly and signed by such Judge. 

3"\ When; anv of fhc parlies summoned to attend the Judge in Chambers fail 
so to attend, whether upon the return of tin; summons, or at any time appointed 
for the consideration or further consideration, of the matter, the Judge may proceed 
ex purlc, if considering the nature1 of the case lie think it expedient so to do. 

4^\ 'Where the Judge has proceeded ex ]>u.r!cn such proceeding shall not in any 
manner be reconsidered in the; Judge's Chambers, unless the Judge, upon a special 
application made to him for that purpose, by a party who was absent, shall be 
satisfied that he was not ^uilly of wilful delay or neolioonce ; and. in such case the 
costs occasioned by his non-aU.enduiicc shall be in the. discretion of the Judge, who 
may fix the same at the time and direct them to be paid by the party or his 
solicitor before he shall be permitted to have such, proceeding reconsidered, or make 
such other order as to such costs as to such Judge may seem meet. 

5*. Where 
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5*. Whore a judgment or order, whether made in Court or in Chambers, Claimants not 
directs an account of debts claims or liabilities, or an inquiry for heirs, next of kin, coming in to prove 
or other unascertained persons, unless otherwise ordered, all persons who do not fxdu<1^<1;. 
come in and prove their chums within the time which may be fixed for that purpose C ' °* x x x y > r- 12< 

by advertisement shall bo excluded from the benefit <u the judgment or order. 
(r\ Whore a judgment or order, whether made in. Court or in Chambers, directs Sale under decree or 

any property to ho sold, unless otherwise ordered, the same shall be sold with the order, 
approbation of the Judge to the best purchaser that can. be got for the same, to be Ib* r- 13-
allowed by the Judge ; and all proper parties shall join in the sale and conveyance 
as the Judge .shall direct. 

7*. I n all cases of proceedings in. Chambers under any judgment or order the Proceedings under 
party prosecuting the same shall, leave a copy of such, judgment or order at the judgment. 
Judge's Chambers, and shall certify the same to be a true copy of the judgment or lb. r. 15. 
order. 

8*. Upon a copy of the judgment or order being left, a summons shall be Summons to-proceed 
issued to proceed with the accounts or inquiries directed; and, upon the return with accounts or 
of such summons, the Judge, if satisfied by proper evidence that all necessary parties 1Dfiu incs-
have been served with notice of the judgment or order, shall thereupon give direc- • • • 
tions as to the manner in which each of the accounts and inquiries is to be pro
secuted, the evidence to be adduced in support thereof, the parties who are to attend 
on the several accounts and inquiries, and the time within which, each proceeding is to 
be taken: And a day or days may be appointed for the further attendance of the parties, 
and all such directions may afterwards be varied, or added to as may be found necessaiy. 

!):i\ Where by any judgment or order a deed is directed to be settled by the Settling deed under 
Judge in Chambers in case the parties differ about the same, a summons to proceed judgment, &c, in 
shall be issued ; and upon the return of such summons, the party entitled to prepare cllSG P a m e s aiirer« 
such deed shall be directed to deliver a copy thereof, within such time as the Judge ' ' ' 
shall think fit, to the party entitled to object thereto, and the party so entitled to 
object shall be directed to deliver to the other party a statement in writing of his 
objections (if any) within eight days after tlie delivery of such copy : and the 
proceeding shall be adjourned until, after the expiration of the said period of eight days. 

10:i:". Where upon the hearing of the summons to proceed it appears to the Service of notice of 
Judge that by reason of absence or for any other sufficient cause the service of judgment or order, 
notice of the judgment or order upon any party cannot be made, or ought to be ^-^ l s P e n s e d 

dispensed with, the Judge may, if he shall think fit, wholly dispense with such service, I b r '18 

or may, a t bis discretion, order any substituted service, or notice by advertisement 
or otherwise in lieu of such service. 

H* . Where, in tlie prosecution of the judgment or order, it appears to the Further accounts,&c. 
Judge that i t would be expedient that further accounts should be taken, or further Consideration in 
inquiries made, he may order the same to be taken or made accordingly, or if desired open court, 
by any parly, may direct the same to be considered in open court. lb. r. 19. 

12 i;. When; upon the hearing of the summons to proceed, or at any time during judge may nominate 
the prosecution of:' (he judgment or order, it appears to the Judge with respect to the one solicitor for a 
whole or an v perl ion of the r)n>eeodim>'s tha t the interests of the parties can be T

c a s s ' 
classified, he may require tlie parties constituting each or any class to he represented 
by the same solicitor, and where the parlies constituting such class cannot agree upon 
the solicitor to represent them, the Juchm may nominate such solicitor for the purpose 
of the proceedings before him ; and. where any of the parties constituting such class 
declines to authorize the solicitor so nominated to act for him, and insists upon being 
represented by a different solicitor, such party shall personally pay the costs of his 
own solicitor of and. relating to the proceedings before the Judge with, respect to 
"which such nomination shall have been made, and all such further costs as shall he 
occasioned to any of the parties by his being represented by a different solicitor from 
the solicitor so nominated. 

13*. Whenever 
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Judg'o may require 
distinct solicitor 
to represent parties. 

CO. XXXV, r. 21. 

Time for bringing in 
judgment or order 
directing accounts 
or inquiries. 

lb. r. 22. 

Consequences of 
default in prose
cuting proceedings 
in Chambers. 

lb. r. 23. 

Course of pro
ceeding. 

lb. r. 2G. 

Affidavits used in 
Court maybe used 
in Chambers. 

lb. r. 28. 
Mode of examination 

by Chief Clerk. 

lb. r. 30. 

15 & 10 Vict. c. 80 
s. 32. 

13*. Whenever in any proceed.nig before a Judge in. Chambers the same 
solicitor is employed, for two or more parlies (he Judge may, at his discretion, 
require that any of the said oarties shall he represented before him by a distinct 
solicitor, and adjourn such proceeding until such party is so reprosonied. 

If*. Every Judgment or order dircctine" accounts or inquiries to be taken or 
made shall, bo brought into the Judge's Chambers by the parties entitled to 
prosecute the same within ten days after the same shall have heen drawn up and 
entered, and in default thereof any other party to the cause or matter shall be at 
liberty to bring in the same, and such, party shall, have the prosecution of such 
judgment or order unless the Judge shall otherwise direct. 

15*. In case of default by any receiver appointed hy the Court in leaving or 
passing any account, or in making any payment, or in case any other proceeding 
pending at a Judge's Chambers is not prosecuted with due diligence, the parties, 
or any of them, may be required to attend at Chambers at a time to be appointed 
for that purpose to show cause wdiy such, account has not been left or passed, 
payment made, or other proceeding prosecuted ; and thereupon such directions 
may be given at Chambers, or by adjournment in open Court, as shall be proper to 
ensure the prosecution thereof by some person interested therein, and for the 
discharge of any receiver and appointment of another, and for payment of the 
costs incurred by any neglect or default ; or a certificate by the Chief Clerk of such 
neglect or default as aforesaid, or of any abandonment or abatement of the 
proceedings or otherwise, according to the facts, may be made and filed without 
any fee being payable thereon ; and after such certificate shall have been so made, 
unless the same shall, be discharged, none of the parties shall be at liberty to 
further prosecute the proceedings at Chambers, unless and until the Court or Judge 
shall upon application make an order directing the same to be prosecuted ; and 
upon such certificate becoming binding, any party may apply to the Court, and 
the Court may make such order relative to costs, and to relieve any party from the 
effect of any judgment or order before made, or proceeding taken, which shall not 
have been duly prosecuted or otherwise as may be thought proper. And for the 
purposes aforesaid any party may be directed to summon the persons whose 
attendance is required, and to conduct any proceedings, and carry out any 
directions which may be given. 

16*. The course of proceeding in Chambers shall ordinarily be the same as 
the course of proceeding in Court upon motions. No statements of facts charges 
or discharges shall he brought in, but when directed copies abstracts or extracts 
of or from accounts deeds or other documents and pedigrees and concise statements 
shall be supplied for the use of the Judge and the Chief Clerk, and where so directed 
copies shall he handed over to the other parties, but no copies shall be made of 
deeds or documents where the originals can be brought in unless the Judge shall 
otherwise direct. 

17*. All affidavits which have been previously made and read in court in any 
action or matter may be used before the Judge in Chambers. 

18*. 'Where the Chief Clerk examines any witness, the practice and mode of 
examination shall be the same as is hereinbefore provided for the examination of 
witnesses zim voce at the trial of any action, subject to any special direction 
which may be given in any particular case. 

The depositions taken upon any such oral examination shall be taken down 
in writing by the Chief Clerk not ordinarily by question and answer but in the 
form of a narrative, and when completed shall be read over to the witness and 
signed by him in the presence of the parties or such of them as may think fit to 
at tend: Provided always that in case the witness shall refuse to sign the said 
depositions then the Chief Clerk shall sign the same, and such Chief Clerk may 
upon all examinations state any special, matter to the Court as he shall think l i t : 

Provided 
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Provided also that it shall be in the discretion of tlie Chief Clerk to put down any 
particular question and answer if there should appear .any special reason for doing 
so, and any question which may be objected to shall be noticed or referred to by 
the Chief Cleric in or upon the depositions, but subject to any such, objection he shall 
decide; upon the materiality or relevancy of such question. Provided also that if 
any witness shall refuse to be sworn or answer any lawful question the Chief 
Clerk shall adjourn the examination for the attendance of the Judge. 

]<)*. The original examinations and depositions of parties and witnesses taken ^n- A^^u^na 
i l i e n m • r r n 1 n j - , 1 i i • • i i n i m i i f i l ing depositions 
by and before the Cniei Clerk, authenticated by his signature, shall bellied by Leforc Chief Clerk, 
the proper officer, and any party to the action or proceeding may have a copy CO. XXXV, r. si. 
thereof upon payment of the proper fee. 

20*. All orders made in Chambers shall be entered in the same manner and orders in Chnmbcrs 
in the same office as orders made in open Court arc entered if the Judge shall so direct, how entered. 

21*. "Where any account is directed to be taken the accounting party, unless lb. r. 32. 
the Judge shall otherwise direct, shall make out his account and verify the same Accounts to he 
by affidavit. The items on each side of the account shall be numbered consecu- verified by affidavit, 
tively, and the account shall be referred to by the affidavit as an exhibit, and be Ib- r-33-
left in the Judge's Chambers. 

22*. Any party seeking to charge any accounting party beyond what he has gurcliar(r, 
by his account admitted to have received shall oive notice thereof to the accounting T1 ' ° ' 

. p i • i i i i I T T I T p ID. 1. o4, 

party, stating so far as he is able the amount sought to be charged and U\Q parti
culars thereof in a short and succinct manner. 

23*. Where an advertisement is required for the purpose of any proceeding Advertisements 
in Chambers it shall be prepared by the party prosecuting the judgment or order I b 3G 
and submitted to the Chief Clerk for approval, and when approved shall be signed 
by him, and such signature shall be sufficient authority to the printer of the 
Government Gazette to insert the same. 

24*. Every advertisement for creditors affecting the estate of a deceased Advertisements for 
person which shall be issued pursuant to any judgment or order shall direct every creditors, 
creditor by a time thereby limited to send to the executor or administrator of the ord. 27th May 1865, 
deceased, or to such other party as the Judge shall direct, or to his solicitor to be r. l. 
named and described in such advertisement, the name and address of such creditor 
and the full particulars of his claim, and a statement of his account and the 
nature of the security (if any) held by him, and such advertisement shall be in 
the Form No. 1 in the Appendix (I) hereto, with such variations as the circum
stances of the case may require, and at tha time of directing such advertisement 
a time shall be fixed for adjudicating on the claim. 

25*. No creditor need make any affidavit nor attend in support of his claim Creditor need not 
(except to produce his security) unless he is served with a notice requiring him to make affidavit or 
do so as is hereinafter provided. ^ required111088 

20*. Every creditor shall produce the security (if any) held by him, before j ^ ^ o " ' 
the Judge, at such time as shall be specified in the advertisement for that purpose, ' .' "' 
T . M ° ] . ' • , i n T T i- ,, i • 1 i-i i n .Notice to creditor to being the time appointed lor adjudicating on the claims; and every creditor shall, p r0 (iuce security 
if required by notice in writing, to be given by the executor or administrator of &c. 
the deceased, or by such other party as the Judge shall direct, produce all other lb. r. 3. 
deeds and. documents necessary to substantiate his claim before the Judge, at his 
chambers, at such time as shall be specified in such notice. 

27*. In case any creditor shall neglect or refuse to comply with the last Creditor neglecting 
preceding rule he shall not be allowed any costs of proving his claim, unless the notice not allowed 
Judge shall otherwise direct. cos,ts of Provin&-

28*. The executor or administrator of the deceased, or such other party as the l);r' 4; 
T i I n T , i ii - , i i - i • L i. J_I -\ L- „ J. Claim to be examined 
Judge shall direct, shall examine the claims sent in pursuant to the advertisement, .,n;l 1TSult vcrif ied 
and shall ascertain, so far as be is able, to which of such claims the estate of the by affidavit of 
deceased is justly liable; and he shall, at least seven clear days prior to the time executor. 

• i i l b , r. 5. 

appointed 

87 



Order LIV. 
74 Supreme Court. [47 VICT. 

Adjudication on 
claims. 

lb. r. 7. 

Notice to creditors 

disallowed, 
lb. r. 8. 

appointed for adjudication, file an affidavit, to he made by such executor or 
administrator, or one of the executors or administrators, or such other party, either 
alone or jointly Avil.li his solicitor, or oilier competent person, or otherwise as tlie 
Judge shall direct, verifying- a list of the claims tlie particulars of which have 
been sent in pursuant to the advertisement, and staling to which of siu-h claims, 
or parts thereof respectively, the estate of the deceased is, in the opinion of the 
deponent, justly liable, and his belief that such claims, or par 's 1 hereof 
respectively, are justly due and proper to be allowed^ and the reasons for such 
belief. 

Affidavit maybe 2$*. Jn case the Judge shall think tit so to direct, the making of the affidavit 
postponed. referred to in the last preceding rule shall be postponed till after tlie day 

Ord. 27th May 1865, appointed for adjudication, and shall then be subject to such directions as the 
r- 6- Judge may give. 

30*. At the time appointed for adjudicating upon the claims, or at any 
adjournment thereof, the Judge may, in his discretion, allow any of the claims, 
or any part thereof respectively, without proof by the creditors, and direct such 
investigation of all or any of the chums not allowed, and require such further 
particulars, information, or evidence, relating thereto, as he may think lit, mid may, 
if he so think fit, require any creditor to attend and prove his claim, or any part 
thereof; and the adjudication on such claims as are not then allowed shall be 
adjourned to a time to be then fixed. 

31*. Notice shall be triven by the executor or administrator, or such other 
of"ciaimsaliowedor party as the Judge shall direct, to every creditor whose claim, or any part thereof, 

has been allowed without proof by the creditor, of such allowance, and to every 
such creditor as the Judge shall direct, to attend and prove his claim, or such 
part thereof as is not allowed, by a time to be named in such, notice, not being 
less than seven days after such notice, and to attend at a time to lie therein 
named, being the time to which the adjudication thereon shall have been 
adjourned ; and in case any creditor shall not comply with such notice, his cl.ai.nij 
or such part thereof as aforesaid, shall be disallowed. 

32*. Where any decree or order is made for payments to creditors, the 
party whose duty it is to prosecute such judgment or order shall send to each 
such creditor, or his solicitor (if any), a notice that the amount of his claim is 

•payable; and such party shall, when required, produce such judgment or order, 
and any other papers necessary to enable such creditors to receive such pay
ments. 

33*. Every notice by this order required to be given shall, unless the Judge 
shall otherwise direct, be deemed sufficiently given and served it transmitted by 
the post, prepaid, to the creditor to he served, according to the address given by 
such creditor in the claim sent in by him pursuant to the advertisement, or, in 
case such creditor shall have employed a solicitor, to such, solicitor, according to 
the address given by him. 

34*. The Forms set forth or referred to in the Appendix (I), with such 
variations as the circumstances of each ea.se shall require, shall, be adopted for 
the respective purposes therein mentioned, 

30*. Advertisements for claimants other than creditors affecting the estate of 
a deceased person shall fix a time for them to come in and prove their claims, and 
shall appoint a day for the hearing and adjudicating thereon. 

3(3*. Claimants coming in pursuant to advertisement shall enter their claims 
at the chambers of the Judge in a book to he called the "Claims .Book," for the day 
appointed for hearing by the advertisement, JUid verify their claim by an affidavit, 
and shall give notice thereof:' and of the affidavit to he used in. support <>(: their 
claim to the solicitors in the cause within the time specified in. the advertisement 

Notice to creditors 
of payment. 

lb. r. 12. 

Notice by post suffi
cient. 

lb. r. 13. 

Forms. 
lb. r. 15. 

Day for hearing 
claimants. 

CO. XXXV, r. 37. 

Claim book. 
lb. r. 38. 

for bringing in claims. 
37*. Where 
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37*. Where on the day appointed for hearing claims any of them remain Adjournment, 
undisposed of, an adjournment day for hearing such claims shall be fixed: And CO. XXX V, r. 40. 
where further evidence is to bo adduced, a time may bo named, witliin which the 
evidence on both .sides is to be closed ; and di.reclio.ns may be given as to (.lie mode 
in which such evidence is to bo adduced. 

oS'\ Any claimant who has net before entered his claim may be heard on such Claims heard on 
adjournment day, provided no certificate of debts or claims has been made in the ^joiiriinient day. 
meantime. It>. r. 41. 

39:::'. After the time fixed by the advertisement, no claim shall be received Claims excluded, 
(except as before provided in case of an. adjournment) unless the Judge in Chambers lb. r. 43. 
shall think fit to give special leave upon application made by summons upon such 
terms as he sl.mll think fit, 

40*. Where the Court directs any computation of interest or the apportionment Interest and 
of any fund wl.ii.ch is to be acted on by any officer or other person without any apportionment, 
further order from the Court, the judgment or order made by the Court may direct Ib- r- 45-
such computation or apportionment to be made by the Chief Clerk, and may direct 
the certificate thereof signed by the Chief Clerk to be acted upon accordingly, with
out the same being signed and adopted by the Judge. 

41*. The time which any party is to be at liberty to take the opinion of the Time for taking 
Judge upon any proceeding which shall have been concluded, but as to which the opinion of Judge 
certificate of the Chief Clerk shall not have been signed and adopted by the Judge, ^ml^ by hiiiT ° 
shall be four clear days after the certificate shall have been signed by the Chief Clerk. I b ° 49 

42*. Any party desiring to take the opinion of the Judge, as mentioned in the glimmf)lls for taking 
last preceding ride, shall within four clear days after the certificate shall hi ive been opinion of Judge, 
signed by the Chief Clerk obtain a summons for such purpose. Ib. r.50. 

43 ' . At the expiration of four clear days after the certificate shall have been Time for signature 
signed by the Chief Clerk, if no party has in the meantime obtained a summons to of certificate of 
take the opinion of the Jiulsfe thereon, the Chief Clerk shall submit the certificate to T1

 LUge' 
the Judge for his approval, and the Judge may thereupon, if he approve the same, 
sign such certificate in testimony of his adoption thereof, as follows, " Approved this 

day of 
44*. The time within which an application may be made by summons or Time for applying 

motion to discharge or vary any certificate which has been signed and adopted by t o dischargê  or 
the Judge in Chambers shall be eight clear days after the filing of such certificate. signed. 

45*. If any party wishes to complain of any matter introduced into any state- ib. r> 52. 
ment, affidavit, or other proceeding before the Judge in Chambers, on the ground Scandal. 
that it is scandalous, he shall be at liberty to take out a summons for the Judge to ib. r. GO. 
examine such matter; and the Judge may cause any matter which he shall deem to 
be scandalous to be expunged. 

46' \ All other powers and authorities which at the commencement of this Act Judge in Chambers 
were exercisable by the Master in Equity, under or by virtue of any general order to have powers 

J x J ' J ^ . iorinerly cxercis-
or orders of the Court in. relation to any reference made by the Court to him, may be .^^ by'Master. 
exercised by the Judge in Chambers. Ib. r. oi 

47*. That in the absence of the Chh.f Clerk or the Prothonotary from their Absence of Chief 
offices all acts which tliev respectively are re:mired to do may be done (luring their Clerk, &c 
absence by the first or second clerk in their respective offices or by such other person k j S 5 ' G

 l
r' 7/ '* 

in that behalf to be appointed by the Judges of the Court. 

OllDER L I V * . * V. Ord. in Council, 
12 An?. 1875. 

OFFICE AND OTHER COPIES AND AFFIDAVITS. 

7. The party or solicitor who has taken any office copy of any deposition or reduction of office 
affidavit is to produce the same upon every proceeding to which the same relates. copy by party 

7*. Either party may obtain from the other party a copy of any pleading already c ^ " i V i pleadings. 
pleaded by such other party. C. L. l\ Stat.' 1865 ' 

8. Where s. 72. 
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Opposite party to 
furnish copy. 

Mode and time of 
application and 
delivery in general. 

8. Where any party is entitled to a copy of any deposition, affidavit, proceeding 
or document filed or prepared by or on behalf of another party, such copy shall be 
furnished by the party bv or on whoso behalf the same has been bled or prepared. 

1). Tire party requiring any such copy, or his solicitor, is to make a, written 

And on certain ex-
parte applications. 

Affidavit to SIIOAV on 
whose behalf filed. 

Indorsements on 
copies. 

Written copies to be 
legibly written. 

Consequence of not 
furnishing' copies. 

Affidavit must be 
filed. 

Costs, with certain 
exceptions, to be in 
the discretion of the 
Court. 

Security. 

Reg. 23 Feb. 1876. 

Security for costs 
where given by 
bond. 

Notices t 
writing-. 

Form of 
ings. 

o be in 

proceed-

Affidavit in print or 
manuscript. 

application to the party by whom the copy is to be furnished, or Lis solicitor, with an 
undertaking to pay the proper charges, and thereupon such copy is to be made and 
ready to be delivered at the expiration of twenty-four hours after the receipt of such 
request and undertaking, or within such other time as the Court or Judge may in any case 
direct, and is to be furnished accordingly upon demand and payment of the proper charges, 

10. In the case of an ex-parie application for an injunction or writ of capias or ne 
exeat cohnid^ the party making such application is to furnish copies of the affidavits 
upon which it is granted upon payment of the proper charges immediately upon the 
receipt of such written request and undertaking as aforesaid, or within such time as 
may be specified in such request, or may have been directed by the Court or a Judge. 

11. It shall be stated in a note at the foot of every affidavit hied on whose behalf it 
is so fded, and such note shall be copied on every office copy and copy furnished to a party. 

12. The name and address of the party or solicitor by whom any copy is furnished 
is to be indorsed thereon in like manner as upon proceedings in Court, and such party 
or solicitor is to be answerable for the same being a true copy of the original, or of an 
office copy of the original, of which it purports to be a copy, as the case may be. 

13. All office copies, and copies delivered or furnished to a party, if written, shall 
be written in a neat and legible manner on paper of the size and in the form ordinarily 
used in case of briefs. 

14. In case any party or solicitor who shall be required to furnish any such copy 
aforesaid shall either refuse, or for twenty-four hours from the time when the applica
tion for such copy has been made, neglect to furnish the same, the person by whom 
such application shall be made shall be at liberty to procure an office copy from the 
office in which the original shall have been filed, and in such case no costs shall be due or 
payable to the solicitor so making default in respect of the copy or copies so applied for. 

15*. Every affidavit to boused before the Court must be filed with the proper 
officer before it is used. 

ORDER LV. 

COSTS. 
1. Subject to the provisions of the Act, the costs of and incident to all proceedings 

in the Court shall be in the discretion of the Court; but nothing herein contained shall 
deprive a trustee, mortgagee, or other person of any right to costs out of a particular 
estate or fund to which he would be entitled according to the rules hitherto acted 
upon in Courts of Equity : Provided that where any action or issue is tried by a jury, 
the costs shall follow the event, unless upon application made at the trial for good 
cause shown the JuoVe before whom suck action or issue is tried or the Full Court 

o 

shall otherwise order. 
2. In any cause or matter in which security for costs is required, the security shall 

be of such amount and be in von at such time or times and in such manner and form 
as the Court or a Judge shall direct. 

3. Where a bond is to be given as security for costs, it shall, unless the Court or 
a Judge otherwise directs, be given to the party or person requiring the security, and 
not to an officer of the Court. 

ORDER LVL 
NOTICES AMD PATERS, ETC. 

1. All notices and consents required by these Rules shall be in writing, unless 
expressly authorized by a Court or Judge to be given orally. 

2. Proceedings required to be on paper shall be printed or written, or partly 
printed and partly written, on foolscap paper. 

3. Any affidavit may be sworn to either in print or in manuscript, or partly in 
print and partly in manuscript. ORDER L V11. 
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ORDER LVII. 
TIME. 

1. Where by these Rules, or by any judgment or order given or made after the com- Months are calendar 
menccment of the Act, time for doing any act or taking any proceeding is limited by months, 
months,not expressed to be lunar months, such time shall be computed by calendar months. 

2. Where any limited time less than six days from or after any date or event is certain days not 
appointed or allowed for doing any act or taking any proceeding, Sunday, Christmas reckoned. 
Day, and Good Friday shall not be reckoned in the computation of such limited time. Time to he reckoned 
In all cases in which any particular number of days not expressed to be clear days CX(;lusiv? °f nrst 

• i l l •: L* r* ji n i. \.i \ n \ 1 i i day and inclusive of 
is prescribed by any rules or practice or tno Court the same shall be reckoned exclu- last dav. 
sivcly of the first day and inclusively of the last day, 1 ^ . II.T. 1853. 

3. Where the time for doing any act or taking any proceeding expires on a Time expiring on 
Sunday, or other day on which the offices are closed, and by reason thereof such act or Sunday or when 
proceeding cannot be done or taken on that day, such act or proceeding shall, so far as o fnccs dosed. 
regards the time of doing or taking the same, be held to be duly done or taken if done 
or taken on the day on which the offices shall next be open. 

4. No pleadings shall be amended or delivered between the twentieth day of No pleadings in 
December and the first day of February following unless directed by the Court or a Judge, vacation. 

5. The time betw " 
following shall not 
by these Rules for 
directed by the Court or a Judge. 

5*. From the twentieth day of December to the first day of February no Process in vacation, 
ordinary proceedings shall be carried on in the said Court, nor shall any time run for s. C. R., 1 Feb. 
the return of any process or doing any act during that period : Provided that this 1854, ch. i, r. 15. 
rule shall not prevent the issuing of any initiatory or mesne process, nor prevent the 
application for or granting of any writ of capias, ne exeat, or execution, injunction, 
habeas corpus, prohibition, sequestration, or other writ or process of a like nature 
rendered necessary by the special exigency of any particular case. 

6. The Court or a Judge shall have power to enlarge or abridge the time appointed Enlargement or 
by these Rules, or fixed by any order enlarging time, for doing any act or taking any ^ c

d g m e n t of 

proceeding, upon such terms (if any) as the justice of the case may require, and any 
such enlargement may be ordered although the application for the same is not made 
until after the expiration of the time appointed or allowed. 

6a. The time for delivering or amending any pleading may be enlarged by consent Enlargement of time 
in writing, without application to the Court or a Judge. R^A^iMsso 

7*"/Tlie day on which an order that the plaintiff do give security for costs is Tim'e for defence 
served, and the time thenceforward until and including the day on which such Avhore security for 
security is given, shall not be reckoned in the computation of time allowed a costs, 
defendant to deliver his defence. c ; ° - X X X V I I > 

8. Service of pleadings, notices, orders, rules, and other proceedings shall be ^ ^ 
effected before the hour of four in the afternoon, except on Saturdays, when it shall be j ^ J ^ r i l 13so 

effected before the hour of noon. Service effected after four in the afternoon on any vCg' l p u 

week-day except Saturday shall be deemed to have been effected on the following day. 
Service effected after noon on Saturday shall be deemed to have been effected on the 
following Monday. 

ORDER LVIII. 
APPEALS. 

2. All appeals from a single Judge, whether sitting in Court or Chambers, to the Rehearing by 
Full Court shall be by way of rehearing and shall be brought by notice of motion in a motion, 
summary way, and no ne tit ion, case, or^othcr formal proceeding'other than such notice 

th 
f motion shall be necessary. The appellant may by the notice of motion appeal from 
he whole or any part of any judgment or order, and the notice of motion shall state 

whether the whole or part only of such judgment or order is complained of, and in 
the latter case shall specify such part, 3. The 
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Notice of appeal. 

Party served not 
appearing. 

CO. XXXI, r. 7. 

Length cf notice. 

Full Court may 
receive further 
evidence on special 
grounds. 

And evidence of 
facts occurring 
after decree. 

Special leave. 

Varying decree for 
parties not appeal
ing. 

Notice of cross-
appeal. 

Time for notice. 

Entering appeals. 

3. The notice of appeal shall be served upon all parties directly affected by the 
appeal, and it shall not be necessary to serve parties not so affected; but the Full 
Court may direct notice of the appeal to lie served on till or any parlies to the action 
or other proceeding or upon any person not a party, and in the meantime may postpone 
or adjourn the hearing of the appeal upon such terms as may seem just, and may give 
such judgment and make such order as mhdit have been idven or made if the persons 
served with such notice had been originally parties. Any notice of appeal may be 
amended at any time as to the Full Court may seem fit. 

3"x\ Where a party who has been duly served with a notice of appeal does not 
appear, then on proof by affidavit of such service such order shall be made on the 
appeal as under the circumstances of the case shall appear to be just. 

4. Notice of appeal from any judgment, whether final or interlocutory, shall be a 
ten days' notice, and notice of appeal from any interlocutory order shall be a four 
days' notice. 

5. The Full Court shall have all the powers and duties as to amendment and 
otherwise as the Court of first instance, together with full discretionary power to 
receive further evidence on questions of fact, such evidence to be cither by oral 
examination in Court, by affidavit, or by deposition taken before a Commissioner. Such 
further evidence may be given without special leave upon interlocutory applications, 
or in any case as to matters which have occurred after the date of the decision from 
which the appeal is brought, Upon appeals from a judgment after trial or hearing of 
any cause or matter upon the merits, such further evidence (save as to matters 
subsequent as aforesaid) shall be admitted upon special grounds only, and not without 
special leave of the Court. The Full Court shall have power to give any judgment 
and make any order which ought to have been made, and to make such further or 
other order as the case may require. The powers aforesaid may be exercised by the said 
Court notwithstanding that the notice of appeal may be that part only of the decision 
may be reversed or varied, and such powers may also be exercised in favor of all or 
any of the respondents or parties, although such respondents or parties may not have 
appealed from or complained of the decision. The said Court shall have power to 
make such order as to the whole or any part of the costs of the appeal as may 
seem just. 

6. It shall not under any circumstances be necessary for a respondent to give 
notice of motion by way of cross-appeal; but if a respondent intends upon the hearing 
of the appeal to contend that the decision of the Court below should be varied, he 
shall within the time specified in the next Rule, or such time as may be prescribed by 
special order, give notice of such intention to any parties who may be affected by such 
contention. The omission to give such notice shall not diminish the powers conferred 
by the Act upon the Full Court, but may in the discretion of the Court be ground for 
an adjournment of the appeal or for a special order as to costs. 

7. Subject to any special order which may be made, notice by a respondent under 
the last preceding rule shall, in case of any appeal from a final judgment, be an eight 
days'notice, and in the case of an appeal from an interlocutory order a two days' notice. 

8. The party appealing from, a, judgment or order shall produce to the proper 
officer the judgment or order, or am office copy thereof, and shall leave with him a copy 
of the notice of appeal to be filed, and such officer shall thereupon set down the appeal 
by entering the same in the proper list of appeals, and it shall come on to be heard 
according to it:-:, order in such list, unless the hull Court or a. Jud<j;e shall otherwise 
direct, but so ;u-
notice of anneal, 

" • > ~ * - • * • - . . - - - — . . . . . . . . . „ . , . . ~ — . . . . . . . . - 0 _ 

not to come into the paper for hearing bcfo;e the day named in the 

Time for appeal in 
winding up and 
other cases. 

\). rLhe Lime for appealing from any order or decision made or given in the matter 
the winding up of a company under the provision of The Companies Statute 1804 of the winum.^ up oi a conq 

the same as the time limited 
or any Act amending the same, or in any other matter not being an action, shall be 

for anneal from an interlocutory order under Rule 15. ipp 10. Where 
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10. Where an ex-parte application has been refused by the Court below, an appli- From refusal of cr
eation for a similar purpose may be made to the Full Court ex parte within four days Parte applications, 
from the date of such refusal, or within such enlarged time as a Judge may allow. 

11. When any question of fact is involved in an appeal, the evidence taken in the Evidence of ques-
Court below bearing on such question shall, subject to any special order, be brought tions of fact on 
before the Full Court as follows :— ^P™1-

(a) As to any evidence taken by affidavit, by the production of office copies of 
such affidavits. 

(//) As to any evidence given orally, by the production of a copy of the Judge's 
notes or such other materials as the Full Court may deem expedient. 

13. If upon the hearing- of an appeal or a motion for a new trial a question Direction of Judge, 
arise as to tho ruling or direction of the Judge to a jury or assessors, the Court 
shall have regard to verified no tea or other evidence, and to such other materials Evidence, 
as the Court may deem expedient. 

14. No interlocutory order or rule from which there has been no appeal shall Interlocutory order 
operate so as to bar or prejudice the Full Court from giving such decision upon the not to prejudice 
appeal as may seem just. appeal. 

15. No appeal from any interlocutory order shall, except by special leave of the Appeals from inter-
Full Court, be brought after the expiration of fourteen days, and no other appeal locutory orders to 
shall, except by such leave, bo brought after the expiration of one month. The said 1)e m 14 ays*. 
respective periods shall be calculated from the time at which the judgment or order ° ^ r appeals m one 
is signed, entered, or otherwise perfected, or, in the case of the refusal of an application, 
from the date of such refusal. 

Such deposit or other security for the costs to be occasioned by any appeal shall 
be made or given as may be directed under special circumstances by the Full Court. 

JG. An appeal shall not operate as a stay of execution or of proceedings under the Appeal no stay. 
decision appealed from, except so far a3 the Court, or any Judge thereof, or the Privy 
Council, may so order; and no intermediate act or proceeding shall be invalidated, 
except so far as the Court appealed from may direct. 

ORDER LIX. 

EFFECT OF NON-COMPLIANCE. 
1. Non-compliance with any of these Rules shall not render the proceedings in any Not to avoid action. 

action void unless the Court or a Judge shall so direct, but such proceedings may be 
set aside either wholly or in part as irregular, or amended, or otherwise dealt with in 
such manner and upon such terms as the Court or Judge shall think fit. 

2. The Court or a Judge may at any time and on such terms as to costs or other- Amendment. 
wise as to the Court or Judge may seem just, amend any defect or error in any pro- Reg. April 1880. 
ccedings ; and all such amendments may be made as may be necessary for the purpose 
of determining the real question or issue raised by or depending on the proceedings. 

ORDER LX*. 

SEALS. 
1. The official seals to be used in. the offices of the Court shall be such as have Seals of offices, 

heretofore been used, or as the Chief Justice shall from time to time direct. Reg. April 1880. 
All copies, certificates, and other documents appearing to be sealed with a seal 

of the proper office shall be presumed to be office copies or certificates or other 
documents issued from such office, and if duly stamped may be received in evidence, 
and no signature or other formality, except the sealing with a seal of the proper 
office, shall be required for the authentication of any such copy, certificate, or other 
document. 

ORDER LXL 

SITTINGS AND VACATIONS. 
2. The vacations to be observed in the several courts and offices of the Court Vacations and 

shall remain as at the commencement of the Act. 0 1 a y s ' 
4* The 
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C. L. T. Stat. 1865 
s. 80. 

Vacation Judge. 

Sittings and autho
rity of vacation 
Judge. 

Extending beyond 
vacation. 

Rules not to affect 
certain matters. 

* Ord.inCouncil VI, 
12 Aug. 1875. 

Lower scale. 

Supreme Court. [47 VICT, 

4*. The following and no other days shall be observed and kept as holidays in 
the said Court and in the offices thereof (that is to say):—New Year's Day and the 
three following days; Good Friday and the four following days; Whit Monday; Whit 
Tuesday; the birthday of our Lady the Queen ; the accession of our Lady the Queen ; 
the anniversaries of the separation of the District of Port Phillip from the Colony of 
New South Wales and of the Proclamation of the New Constitution in the Colony of 
Victoria ; Christmas Day and the three following days ; and Saint George's Day, Saint 
Patrick's Day, Saint Andrew's Day, and St. David's Day; and every day duly 
appointed for a general holiday or for a public fast or thanksgiving. 

5. One of the Judges of the Court shall be selected at the commencement of 
each vacation for the hearing in Melbourne during vacation of all such applications 
as may require to be immediately or promptly heard. Such Judge shall act as 
vacation Judge for one year from his appointment. The vacation Judge shall be the 
Judge last appointed who has not already served as vacation Judge, if there shall be a 
Judge for the time being who shall not have so served. 

6. No order made by a vacation Judge shall be reversed or varied except by 
the Full Court or by the Judge who made the order. Any other Judge of the Court 
may sit for the vacation Judge. 

7. The vacation or any other Judge of the Court may dispose of all actions, 
matters, and other business of an urgent nature during any interval between the 
sittings of the Court, although such interval may not be called or known as a vacation. 

ORDER LXII. 
EXCEPTIONS FROM THE RULES. 

Nothing in these Rules shall affect the practice or procedure in any of the 
following causes or matters :— 

(a.) Criminal proceedings: 
(b.) Proceedings for Divorce or other Matrimonial Causes. 
(c.) Proceedings in Probate cases. 

ORDER LXIII*. 
SCALE OF COSTS. 

1. Solicitors shall be entitled to charge and be allowed the fees set forth in the 
column headed a lower scale" in the Appendix (K) hereto— 

(a.) In all actions for purposes to which any of the forms of indorsement of 
claims on writs of summons in Sections II, IV, and VII, in Part II of 
Appendix A, referred to in Order III, Rule 3, or other similar forms, are 
applicable (except as hereinafter provided by Rule 2 of this order) 
•where the debt or damage claimed in any action shall not exceed i?100. 

(&.) And also in the following causes and matters (that is to say) :— 
(i.) By creditors, legatees (whether specific, pecuniary, or residuary), 

devisees (whether in trust or otherwise), next-of-kin, in which the 
personal or real or personal and real estate for or against or in respect 
of -which or for an account or administration of which the demand 
may be made shall be under the amount or value of £1000. 

(il.) For the execution of trusts or appointment of new trustees in which the 
trust estate or fund shall be under the amount or value of £1000. 

(ill.) For dissolution of partnership or the taking of partnership or any 
other accounts in which the partnership assets or the estate or fund 
shall be under the amount or value of £1000. 

(IV.) For foreclosure or redemption, or for enforcing any charge or lien in 
which the mort^acre whereon the suit is founded or the charge or lien 

o o <-~> 

sought to 1)0 enforced shall be under the amount of £1000. 
(v.) And for specific performance in which the purchase-money or 

consideration shall be under the amount or value of £1000. 
(VI.) In all proceedings under the Buddie of Truxts 18G4, or any other 

enactment relating to trustees, in which the trust estate or fund to 
which 
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which the proceeding relates shall be under the amount or value of 
£1000. 

(VII.) In all proceedings relating to the guardianship or maintenance of 
infants in which the property of the infant shall be under the amount 
or value of £1000. 

(VIII.) In all proceedings by original special case, and in all proceedings 
relating to funds carried to separate accounts, and in all proceedings 
under any private Act of Parliament, or under any other statutory 
or summary jurisdiction, and generally in all other cases where the 
estate or fund to be dealt with shall be under the amount or value of 
£1000. 

(rx.) In all causes and matters which would have been within the exclusive 
cognizance of the Court of the Chief Judge of Courts of Mines 
if this Act had not been passed, where the subject in dispute shall 
be under the amount or value of d£1000. 

(x.) In all proceedings upon or connected with caveats under The Transfer 
of Land Statute where the property sought to be dealt with is under 
the value of £1000. 

(xi.) In all appeals from a County Court or the Court of Insolvency. 
1*. Provided that in all actions provided for in Rule 1 (a) of this order, whatever Higher scale, 

the amount claimed may be, but where the debt or damage recovered in any action, 
together with the money (if any) paid into Court, shall be less than £50, the lower 
scale of fees shall apply in taxations between party and party unless the Court or a 
Judge shall otherwise order. 

2. Solicitors shall be entitled to charge and be allowed the fees set forth in the 
column headed " higher scale " in the Appendix (K) hereto : in all actions for special 
injunctions to restrain the commission or continuance of waste, nuisances, breaches of 
covenant, injuries to property and infringement of rights, easements, patents and 
copyrights, and other similar cases where the procuring such injunction is the prin
cipal relief sought to be obtained, and in all cases other than those to which the fees 
in the column headed " lower scale" are hereby made applicable. 

3. Notwithstanding these Eules, the Court or Judge may in any case as between Court or Judge may-
party and party direct the fees set forth in either of the said two columns to be albw fees on either 
allowed to all or either or any of the parties, and as to all or any part of the costs. 

ORDER LXIV* . * Ord. in Council 
VII, 12 Aug. 1875. 

SPECIAL ALLOWANCES AND GENERAL PROVISIONS. 

1. As to writs of summons requiring special indorsement, original special cases, Taxing officer to 
pleadings and affidavits in answer to interrogatories, and other special affidavits, when have discretion, 
the higher scale is applicable, the taxing officer may, in lieu of the allowances for instruc
tions and preparing or drawing, make such allowance for work, labor, and expenses in 
or about the preparation of such documents as in his discretion he may think proper. 

2. As to drawing any pleading or other document, the fees allowed shall include Fees to include copy-
any copy made for the use of the solicitor, agent, or client, or for counsel to settle. f°r use-

3. As to instructions to sue or defend, when the higher scale is applicable, if in Where parties 
consequence of the instructions being taken separately from more than three persons instructing exceed 
(not being co-partners) the taxing officer shall consider the fee above provided inade- ai\oVance.1Gr 

quate, he may make such farther allowance as he shall in his discretion consider 
reasonable. 

4. As to affidavits, when there arc several deponents to be sworn, or it is necessary And on affidavit of 
for the purpose of an affidavit being sworn to go to a distance, or to employ an agent, s e v e r a l deponents, 
such reasonable allowance may be made as the taxing officer in his discretion may 
think fit. 

5. The allowances for instructions and drawing an affidavit in answer to interro- Allowance includes 
gatories and other special affidavits, and attending the deponent to be sworn, include all attendances, 
attendances on the deponents to settle and read over. 6. As 
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Where same solicitor 
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S. C. R, ch. ix, 12. 
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Higher remuneration 
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bers Judge may 
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Folios. 

Costs of procuring 
advice of counsel. 

Counsel attending 
Chambers. 

Allowance for notice 
to inspect. 

6. As to delivery of pleadings, services, and notices, the fees are not to be 
allowed when the same solicitor is for both parties, unless it he necessary for the 
purpose of making an affidavit of service. 

G*. That when two or more writs, summonses, orders, or notices in the same cause 
or matter can he served at the same time on any plaintiff or defendant, they sliall be so 
served, and when such is the case, mileage shall be allowed for the service of one only. 

7. As to perusals, the fees are not to apply to where the same solicitor is for 
both parties. 

8. As to evidence, such just and reasonable charges and expenses as appear to 
have been properly incurred in procuring evidence, and the attendance of witnesses, 
are to be allowed. 

9. As to agency correspondence in country agency causes and matters, if it be 
shown to the satisfaction of the taxing officer that such correspondence has been 
special and extensive, he is to be at liberty to make such special allowance in 
respect thereof as in his discretion he may think proper. 

10. As to attendances at the Judge's Chambers, where, from the length 
of the attendance, or from the difficulty of the case, the Judge shall 
think the highest of the above fees an insufficient remuneration for the ser
vices performed, or where the preparation of the case or matter to lay it before 
the Judge, or on a summons, shall have required skill and labour for which no 
fee has been allowed, the Judge may allow such fee in lieu of the fee of £ 1 Is. 
above provided, not exceeding £2 2s., or where the higher scale is applicable 
£ 3 3s., or in proceedings to wind up a company £5 5s., as in his discretion 
he may think fit; and where the preparation of the case or matter to lay it before a 
Judge in Chambers on a summons shall have required and received from the solicitor 
such extraordinary skill and labour as materially to conduce to the satisfactory and 
speedy disposal of the business, and therefore shall appear to the Judge to deserve 
higher remuneration than the ordinary fees, the Judge may allow to the solicitor, by a 
memorandum in writing expressly made for that purpose and signed by the Judge, 
specifying distinctly the grounds of such allowance, such fee, not exceeding 10 guineas, 
as in his discretion he may think fit, instead of the above fees of £2 2s., £3 3s., 
and £0 5s. 

11. As to attendances at the Judge's Chambers, where by reason of the non-
attendance of any party (and it is not considered expedient to proceed ex parte), or 
where by reason of the neglect of any party in not being prepared with any proper 
evidence, account, or other proceeding, the attendance is adjourned without any 
useful progress being- made, the Judge may order such an amount of costs (if 
any) as lie shall think reasonable to be paid to the party attending by the party 
so absent or neglectful, or by his solicitor personally ; and the party so absent or 
neglectful is not to bo allowed any fee as against any other party, or any estate or 
fund in which any other party is interested. 

12. A folio is to comprise 72 words, every figure comprised in a column being 
counted as one word. 

13. Such cost of procuring the advice of counsel on the pleadings, evidence, 
and proceedings in any cause or matter as the taxing officer shall in his discretion 
think just and reasonable, and of procuring counsel to settle such, pleadings and 
special affidavits as the taxing officer shall in his discretion think proper to be set
tled by counsel, are to be allowed; but as to affidavits, a separate fee is not to be 
allowed for each affidavit, but one fee for all the affidavits proper to be so settled, 
which are or ought to he filed at the same time. 

14. As to counsel attending at Judge's Chambers, no costs thereof shall, in any 
case be allowed, unless the J'udgo certifies it to be a proper case for counsel to attend. 

15. As to the inspection of documents under Order XXX.I, Kule 14, no allow
ance is lo he made for any not ice or inspection, unless it is shown to the satis Suction 
of the taxing officer thai there were good and sufficient reasons forgiving such 
notice and making such inspection. 

1G. As 
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16. As to taking copies of documents in possession of another party, or extracts Kate of payment for 
therefrom, under Rules of Court or any special Order, the party entitled to take the copies of docu-
copy or extract is to pay the solicitor of the party producing the document for such m e n s ' 
copy or extract as he may by writing require, at the rate of 6d. per folio ; and if the 
solicitor of the party producing the document refuses or neglects to supply the same, 
the solicitor requiring the copy or extract is to be at liberty to make it, and the solicitor 
for the party producing is not to be entitled to any fee in respect thereof. 

17. Where a petition in any cause or matter mentioned in Order LXIII,* Rule 1 (b) Tender of costs for 
is served, and notice is given to the party served that in case of his appearance in Court perusing petition, 
his costs will be objected to, and accompanied by a tender of costs for perusing the 
same, the amount to be tendered shall be £2 2s. The party making such payment 
shall be allowed the same in Lis costs, provided such service was proper, but not 
otherwise; but this order is without prejudice to the rights of either party to costs, 
or to object to costs where no such tender is made, or where the Court or Judge shall 
consider the party entitled, notwithstanding such notice or tender, to appear in Court. 
In any other case in which a solicitor of a party served necessarily or properly peruses 
any such petition without appearing thereon, he is to be allowed a fee not exceeding 
£2 2s. 

18. The Court or Judge may, at the hearing of any cause or matter, or upon any Court or Judge may 
application or procedure in any cause or matter in Court or at chambers, and whether disallow costs of 
the same is objected to or not, direct the costs of any pleading, affidavit, evidence, fmproper^run-61 

notice to cross-examine witnesses, account, statement, or other proceeding, or any part necessary, as may 
thereof, which is improper, unnecessary, or contains unnecessary matter, or is of taxing officer, 
unnecessary length, to be disallowed, or may direct the taxing officer to look into the 
same and to disallow the costs thereof, or of such part thereof as he shall find to be 
improper, unnecessary, or to contain unnecessary matter, or to be of unnecessary 
length; and in such case the party whose costs are so disallowed shall pay the costs 
occasioned to the other parties by such unnecessary proceeding, matter, or length; and 
in any case where such question shall not have been raised before and dealt with by 
the Court or Judge, the taxing officer may look into the same (and, as to evidence, 
although the same may be entered as read in any decree or order) for the purpose 
aforesaid, and thereupon the same consequences shall ensue as if he had been specially 
directed to do so. 

19. In any case in which, under the preceding Rule No. 18, or any other Rule of Costs may be set off 
Court, or by the order or direction of a Court or Judge, or otherwise, a party entitled or adjusted between 
to receive costs is liable to pay costs to any other party, the taxing officer may tax the Par t ies-
costs such party is so liable to pay, and may adjust the same by way of deduction or 
set-off, or may, if he shall think fit, delay the allowance of the costs such party is 
entitled to receive until he has paid or tendered the costs he is liable to pay; or such 
officer may allow or certify the costs to be paid, and the same may be recovered by 
the party entitled thereto" in the same manner as costs ordered to be paid may be 
recovered. 

22a. The costs of an application to extend the time for taking any proceeding Extension of time, 
shall, in the absence of an order by the Court or a Judge directing by whom they Reg. April 1880. 
are to be paid, be in the discretion of the taxing officer. 

23. The Chief Clerk and Prothonotary, or such other person as the Chief Justice Taxing officers may 
may appoint, shall be the taxing officers of the Court, and shall, for the purpose of any administer oaths, 
proceeding before them, have power and authority to administer oaths, and shall, in 
relation to the taxation of costs, perform all such duties as have heretofore been 
performed by the Master or Prothonotary; and shall, in respect thereof, have 
such powers and authorities as previous to the commencement of the Act were vested 
in any of such officers, including examining witnesses, directing production of books, 

papers, 
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papers, and documents, making separate certificates or allocators, requiring any party 
to be represented by a separate solicitor, and to direct and adopt all such other 
proceedings as could be directed and adopted by any such officer on references for 
the taxation of costs, and taking accounts of what is due in respect of such costs, 
and such other accounts connected therewith as may be directed by the Court or a 

Judge. 
Who may tax. 23*. The first, second, or third clerk in the office of the Chief Clerk, or Prothonotary, 
Si??"' 22\ M a y 0 r S U ( J k o t l l e r P e r s o n s a s ^ i e Chief Justice shall direct, may tax any bill of costs in their 

' ' * said respective offices and £ive his allocatur at the foot of such bill. 
Taxing officer regu- 24. The taxing officer shall have authority to arrange and direct what parties 
of pLtie^on Uxa-G a r e t o a t t e n d b e f o r e h i m o n t n e taxation of costs to be borne by a fund or estate, and 
tion! to disallow the costs of any party whose attendance such officer shall in his discretion 

consider unnecessary in consequence of the interest of such party in such fund or estate 
being small or remote or sufficiently protected by other parties interested. 

On neglect of party 25. When any party entitled to costs refuses or neglects to bring in his costs for 
officTr mly'prevent taxation, or to procure the same to be taxed, and thereby prejudices any other party, 
prejudice to other the taxing officer shall be at liberty to certify the costs of the other parties, and certify 
Parfcy- such refusal or neglect, or may allow such party refusing or neglecting a nominal or 

other sum for such costs, so as to prevent any other party being prejudiced by such 

refusal or neglect. 
26. As to costs to be paid or borne by another party, no costs are to be allowed 

which do not appear to the taxing officer to have been necessary or proper for the 
attainment of justice or defending the rights of the party, or which appear to the 
taxing officer to have been incurred through over-caution, negligence, or mistake, or 
merely at the desire of the party. 

Fees for work and 27. As to any work and labor properly performed and not herein provided for, 
labor- and in respect of which fees have heretofore been allowed, the same or similar fees are 

to be allowed for such work and labor as have heretofore been allowed. 
Discretionary fees. 29. As to all fees or allowances which are discretionary, the same are, unless 

otherwise provided, to be allowed at the discretion of the taxing officer, who, in the 
exercise of such discretion, is to take into consideration the other fees and allowances 
to the solicitor and counsel, if any, in respect of the work to which any such allowance 
applies, the nature and importance of the cause or matter, the amount involved, the 
interest of the parties, the fund or persons to bear the costs, the general conduct and 
costs of the proceedings, and all other circumstances. 

Party dissatisfied 30. Any party who may be dissatisfied with the allowance or disallowance by the 
object^^011 ^ taxing officer, in any bill of costs taxed by him, of the whole or any part of any item 

or items, may, at any time before the certificate or allocatur is signed, deliver to the 
other party interested therein, and carry in before the taxing officer, an objection in 
writing to such allowance or disallowance, specifying therein by a list, in a short and 
concise form, the item or items, or parts or part thereof, objected to, and may thereupon 
apply to the taxing officer to review the taxation in respect of the same. 

31. Upon such application the taxing officer shall re-consider and review his 
review his taxation. fcaxation u p o n s u c h objections, and he may, if he shall think fit, receive further evidence 

in respect thereof, and, if so required by either party, he shall state either in his 
certificate of taxation or allocatur, or by reference to such objection, the grounds and 
reasons of his decision thereon, and any special facts or circumstances relating 
thereto. 

Party dissatisfied 32. Any party who may be dissatisfied with the certificate or allocatur of the 
with taxing officer taxing officer- as to any item or part of an item which may have been objected to as 
mayapplytoJudge. a f °a id a p p l y t o a J u d g e i u Chambers for an order to review the taxation as to 

And taxing master 
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the same item or part of an item, and the Judge may thereupon make such order as to 
the Judge may seem just; but the certificate or allocatur of the taxing officer shall be 
final and conclusive as to all matters which shall not have been objected to in manner 
aforesaid. 

33. Such application shall be heard and determined by the Judge upon the Who shall hear 
evidence which shall have been brought in before the taxing officer, and no further application, 
evidence shall be received upon the hearing thereof, unless the Judge shall otherwise 
direct. 

_ T VTT* * 0 r d - i n Council, 
ORDER LXV*. 28 Oct. 1875. 

COURT FEES AND PERCENTAGES. 

1. The fees and percentages contained in Appendix (L) hereto are to be, and Amount, 
shall be taken in the Court and in any office which is connected with it, or in which 
any business connected with it is conducted, and by any officer paid wholly or partly 
out of public moneys who is attached to the Court, or any Judge thereof. 

2. The fees and percentages set forth in the column headed Lower Scale in Lower and Higher 
Part I of Appendix (L) hereto, are to be taken and paid in all cases in which the Scales. 
Lower Scale of fees is to be charged and allowed to solicitors under the provisions of 
Order LXIII*, and the fees and percentages set forth in the column headed Higher 
Scale in Part I of Appendix (L) are to be taken and paid in all other cases. 

3. In causes and matters mentioned in Order LXIII*, Rule 1 (b), the solicitor Certificate where 
or party acting in person shall, on any proceeding in which he claims to pay fees sou.cltoJ or p a v^ 
according to the Lower Scale, file with the proper officer a certificate in the form set on Lower Scale, 
forth in Part I I of Appendix (L), of which certificate the officer is, at the request of 
any solicitor or any party acting in person in the cause or matter, to mark a copy 
without a fee. 

On production of such copy of the certificate, all officers of the Court are to 
receive and file all proceedings in the cause or matter bearing stamps according to 
the Lower Scale. 

4. In any case certified for the Lower Scale of Court fees, in which it shall Deficiency, 
happen that the solicitor shall become entitled to charge, and be allowed, according to the 
Higher Scale of solicitors' fees, the deficiency in the fees of Court is to be made good. 

5. In any case in which the fees have been paid upon the Higher Scale, and in Excess, 
which it shall happen that the solicitor shall become entitled to charge, and be 
allowed, only according to the Lower Scale of solicitors' fees the excess of fees, so paid 
may be allowed upon the taxation of costs as between solicitor and client, if the 
circumstances of the case shall, in the judgment of the taxing officer, justify such 
allowance. 

6. The provisions in this Order shall not apply to or affect any of the matters This Order not to 
following (that is to say):— # apply in certain 

(a.) The existing fees and percentages in respect of any matter at the time of the 
commencement of the Act within the Probate or Divorce jurisdictions of 
the Court, or relating to any appeal from the Court of Insolvency, except 
so far as the procedure in any such matter, or the fees or percentages to 
be taken in respect thereof, is or are expressly varied by these Rules 
or by any Rules of Court to be made before the commencement of the 
said Act: 

(J.) The existing fees and percentages in respect of any criminal proceedings, other 
than such proceedings on the Crown side as the scale contained in 
Appendix (L) hereto may be applicable to: 

(c) The existing fees and percentages to be taken or paid by any Act of Parliament, 
and in respect of which no fee or percentage is hereby provided: 

(d.) The existing fees and percentages which shall have become due or payable 
before the commencement of the Act: («•) The 

cases. 
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(e.) The existing fees and percentages in respect of any proceedings in any cause or 
matter pending at the commencement of the said Act, and in respect of 
which no fee or percentage is hereby provided. 

7. The existing rules and practice, applicable to proceedings by persons suing 
in forma pauperis, shall continue and be applicable to proceedings to which this Order 
relates. 

8. Save as otherwise provided by this order, all existing fees and percentages 
which may be taken in the Court, or in any office which is connected with it, or in 

her^provided!^ aS which any business connected with it is conducted, or by any officer paid wholly or 
partly out of public moneys who is attached to the Court or to any Judge thereof, 
shall be and are hereby abolished. 

ORDER LXVI*. 

SHERIFFS RULES. 

Portions of the pro
perty sold first. 

S.C.E., 1 Feb. 1854, 
ch. ix, 4. 

Personal property 
sold on ninth day. 

lb. 6. 

Notice of sale. 
lb. 9. 

Sale at place of levy, 
lb. 10. 
Sheriff to pay mo
neys received. 

lb. 12. 

Suspension of execu
tion, 

lb. 16, 

Judge's order in 
vacation to enforce 
performance of 
duty. 

lb. 17. 

Persons arrested to 
be lodged in nearest 
gaol. 

lb. 18, and ch. vi, 
r. 42, 

1. In cases where the property, either real or personal, of any party shall be taken 
in execution, such party may point out what portion thereof he will have sold first, and 
the portion so pointed out shall be sold first. 

2. Where personal property is taken in execution by the sheriff, he shall cause the 
same to he sold upon the ninth day after the levy thereon made, unless the Court or 
Judge shall otherwise order, or unless the same shall fall upon a Sunday, and in such case 
upon the day following. 

3. Where the sheriff intends to put up for sale any property taken in execution 
in any town in which a public newspaper is printed, or within twenty miles thereof, he 
shall cause a notice of the time and place, and particulars of the sale, to be given by 
advertisement in one such newspaper; and in all other cases shall cause such notice to be 
given by affixing the same on the premises, and also in the most public thoroughfares 
nearest to the intended place of sale. 

4. In all cases the sheriff shall cause any property taken in execution to be sold 
(according as he may deem it most advantageous) at the place of levy or elsewhere. 

5. Where the sheriff shall, by virtue of any writ to him directed, receive any moneys, 
he shall retain the same for four days and after the expiration of such four days shall pay 
them on demand to the party entitled to receive the same or his attorney (deducting all 
lawful charges therefrom), whether such writ be then returnable or not, unless he shall 
have received from some person claiming to be interested therein notice to retain the same. 

G. The sheriff shall not suspend the execution of any writ or process directed to 
him, except upon an absolute order in writing to that effect lodged with him by the person 
entitled to the benefit of the same, or his attorney or agent. And such person may at 
any time afterwards withdraw such order, and lodge with the sheriff a written instruction 
to execute the said writ or process. 

7. Where the sheriff shall not execute a return or writ directed to him, according 
to the exigency thereof, or shall not pay over money received, or deliver possession of 
premises taker/by him, or bring in the body of a party he is directed to arrest or attach, or 
otherwise neglect or omit to perform any duty incumbent upon him, a Judge's order may 
be obtained in vacation on summons to enforce the performance of such duty. 

8. When any person shall be arrested by any sheriff on any civil process of the Court, 
he shall be lodged in the gaol within the bailiwick nearest to the place of his arrest, 
and he there detained until the Court or a Judge shall order his discharge, but otherwise 
every person who has been arrested upon a writ of attachment and his property shall 
be dealt with by imprisonment and sequestration in like manner as persons and their 
property are dealt with who have been brought to the bar of the High Court of Justice 
in England by a serjeant-at-arms for the like cause and turned over to prison. 

9. Where 

100 



Orders LXVP-LXVIII*. 
No. 761.] Supreme Court. 87 

9. Where the sheriff may have applied to the Court or a Judge under any Act Cost of interpleader, 
relating to interpleader, and the Court or Judge he satisfied that his application was S.C.R. ch. ix, 19. 
necessary and has been made in good faith, such rule or order as to payment of his costs 
by either of the parties interpleading may he made as to the Court or Judge may seem fit. 

10. In every action against the sheriff for anything done or omitted to be done by Security for costs. 
him in the intended execution of his duty, the plaintiff shall be compelled to give security c. L. I'. Stat. 1865 
for costs. s. 441. 

11. Save as herein appears, all duties discharged in the Chancery Division of the Duties discharged by 
High Court of Justice in England in respect of process issued out of the said Court or serjeant-at-arms in 
otherwise by a serjeant-at-arms, shall be discharged within the colony of Victoria by the ^ngland to be dis-
sheriffs within their respective bailiwicks; and all process which in England would be ofVietoriaT 
directed to a serjeant-at-arms shall accordingly in this Court be directed to and issued by g Q-^ J ^ e b 18g4 

a sheriff, and the sheriffs may receive in respect of such duties, and upon the execution of ch. vi', r. 41.' 
such process, the fees prescribed by law. 

12. In all. cases where a party shall be required to give bail, such bail shall justify Bail, 
before the Chief Clerk or Prothonotary, and not before a Judge; and the party called lb. ch. x, 10. 
on to give bail shall cause notice, containing the names and additions, the place of 
residence or business of such bail, to be delivered to the attorney of the opposite party 
forty-eight hours before the bail is to justify. And when the parties or their attorneys 
appear before the Chief Clerk or Prothonotary in order that the bail may justify, the 
justification shall be conducted vivd voce upon oath, and the Chief Clerk or Prothonotary 
shall decide on the sufficiency or insufficiency of such bail, and of the costs of justifica
tion or opposition, and the decision of the Chief Clerk or Prothonotary shall be final. 

ORDER LXVII*. 
MISCELLANEOUS. 

1. Every receiver in any action in the Court, and every guardian appointed for Receivers, guar-
the maintenance of any infant, and every committee appointed of the person and estate of ^ians> a n d commit-
any person of unsound mind, shall before the first day of March and the first day of iiaif-yearly. 
September in each year make up and pass before the proper officer the accounts of the -^ c ^ y. r> 48< 

estate of which he has undertaken the management or administration, or of the disburse
ment of the funds allotted for the maintenance of such infant up to the last day of the 
previous half-year ending on the thirty-first day of December and the thirtieth day of June, 
as the case may be ; and shall present to the proper officer a schedule which shall set forth 
a true account of all moneys received, the times when and the persons from whom the same 
may have been received, the amounts so received, how the same may have been disbursed, 
and how and what portion thereof is retained by each ; and the proper officer shall certify 
at the foot of such schedule according to the circumstances of each particular case. 

2. Every such receiver, guardian, or committee shall upon the first day of March Present account to 
and the first day of September in each year present to the Court the schedule of his the Court, 
accounts, passed'by the proper officer, or account for his not presenting the same, and the lb. r. 49. 
Court shall make such order thereon as to costs and otherwise as shall seem meet. 

3. No solicitor shall he changed without the order of a Judge. c h a n s e of ^f l tor; 
4. No solicitor shall act iu any action instituted in the Court for plaintiff and ^ J . ^ r ^ t ^ 

defendant, or for any two or more defendants having adverse interests in the said p^iVtiffand 
a c t i o n . defendant. 

ORDER LXVIII*. s.cxr^m^vi.,*. 
INTERPRETATION OF TERMS. LXIII*. 

1. The provisions of the 3rd section of the Act shall apply to these Rules. _ Section 3. 
2. In the construction of these Rules, unless there is anything in the subject or Construction, 

context repugnant thereto, the several words hereinafter mentioned or referred to 
shall have or include the meanings following :— 

"Person" shall include a body corporate or politic : • Person. 
"Proper officer" shall unless and until any rule to the contrary is made., mean proper officer, 

an officer to be ascertained as follows : 
(a.) Where any duly to be discharged under the Act or these Rules is a 

duty which has heretofore been discharged by any officer, such officer 
shall continue to be the proper officer to discharge the same: 

(b.) Where 
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(b.) Where any new duty is under the A.ct or these Rules to be discharged, 
the proper officer to discharge the same shall be such officer, having 

1 "• -i"j-;<w. oci ivk«-,Ar f rn-m linTP. t o t i m e b e 

The Act. 
Solicitor. 

O.H.r. 3. 

e proper omcei iu uiowuu6v, ^ ~~ 
previously discharged analogous d u U e s ^ may from time to tune be 
directed to discharge the same by the Clnel Justice: 

« The Act" and " the said Act" shall respectively mean this Act: 
" Solicitor " shall mean attorney, solicitor, and proctor. 

THE APPENDICES ABOVE EEFERRED TO. 

APPENDIX (A) . 

PART I. 
FORMS OF WRITS OP SUMMONS, ETC. 

No. 1. 
Writ for Service within the Jurisdiction, 

18 . No. 
In the Supreme Court, Between A.B. Plaintiff, 

and 
CD. and E.F. Defendants. 

VICTORIA, by the grace of God, 8fc. 
To CD. of in the county of and E.F. of in the 

county of 
We command you, That within eight days after the service of this writ on you, inclusive of the 

day of such service, you do cause an appearance to he entered for you in our Supreme Court in an 
action at the suit of A.B.; and take notice, that in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. Witness Sir W. P. S., Knight, at Melbourne, 
the day of 

Memorandum to be subscribed on the writ. 
N.B.—This writ is to be served within (twelve) calendar months from the date thereof, or, if 

renewed, from the date of such renewal, including the day of such date, and not afterwards. 
The defendant [or defendants] may appear hereto by entering an appearance [or appearances] 

either personally or by solicitor at the Prothonotary's office in 
street, Melbourne. 

•Indorsements to be made on the writ before issue thereof. ' 

The plaintiff's claim is for, 8fc. 
This writ was issued by E.F., of solicitor for the said plaintiff, who resides at 

, or, this writ was issued by the plaintiff in person, who resides at [mention 
the city, town, borough, or place, and also the name of the street and number of the house of the plaintiff's 

residence, if any']. 
Indorsement-to be made on the writ after service thereof 

This writ was served by X.Y. on L.M. [the defendant, or one of the defendants] on Monday 
the day of 18 . 

(Signed) X. F . 

No. la. 
Specially Indorsed Writ, Order III., Rule 6, 

18 . No. 
In the Supreme Court. Between A.B. Plaintiff, 

and 
CD. and E.F. Defendants. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Paith : 

To of in the of 
We command you, that within eight days after the service of this writ, on you, inclusive of the 

day of such service, you cause an appearance to be entered for you in an action at the suit of 
And 
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And take notice, that in default of your so doing the plaintiff may proceed therein, and judgment may APPENDIX ( A ) , 
be given in your absence. _»—» 

Witness Sir W. F. S., Knight, at Melbourne, the day of , in the year of 
our Lord One thousand eight hundred and 

N.B.—This writ is to be served within twelve calendar months from the date thereof, or, if renewed, 
within six calendar months from the date of the last renewal, including the day of such date, and not 
afterwards. 

Appearance is to be entered at the Prothonotary's office, street, Melbourne. 

The plaintiff's claim is 

The following are the particulars:— 
And the sum of £ [or such sum as may be allowed on taxation], for costs. If the 

amount claimed is paid to the plaintiff or h solicitor or agent within four days from the 
service hereof, further proceedings will be stayed. 

This writ was issued by of whose address for service is 
agent for of solicitor for the said plaintiff who reside at 

This writ was served by me at on the defendant on the 
day of 18 

Indorsed the day of 18 
(Signed) 
(Address) 

No. 2. 
Writ for Service out of the Jurisdiction, or where Notice in lieu of Service is to be given out of the 

Jurisdiction, 
18 . No. 

In the Supreme Court. Between A.B. Plaintiff, 
and 

CD. and E.F. Defendants. 
VICTORIA, by the grace of God, fyc 

To CD. of f f 7 _ 
We command you, CD., That within [here insert the number of days directed by the Court or 

J i ' " " " - • - — - - - - - - " • 

be\ 
Our 
the 
Knight, fyc. 

Memoranda and Indorsements as in Form No. 1. 
Indorsement to be made on the writ before the issue thereof. 

N.B.— This writ is to be used where the defendant or all the defendants or one or more defendant 
or defendants is or are out of the jurisdiction. 

No. 2a. 
Specially Indorsed Writ for Service out of the Jurisdiction. 

18 . No. 
In the Supreme Court. Between A.B. Plaintiff, 

and 
CD. and E.F. Defendants. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith : 

To of in the of . • , . . . 
We command you, that within* days after servicef of this writ on you, inclusive of the • I n s e r t j ™ * ^ **• 

day of such service, you cause an appearance to be entered for you in an action at the suit of Jirectea Dy court 
And take notice, that in default of your so doing the plaintiff may proceed therein, and judgment may f jf ^ ^ ^ ^ ^ ^ 
be given in your absence. • . ,, to be served, insert here 

Witness Sir W. F. S., Knight, at Melbourne, the day of ,.m the year oi «0f notice." 
our Lord One thousand eight hundred and 

N.B —This writ is to be served within twelve calendar months from the date thereof, or, if renewed, 
within six calendar months from the date of the last renewal, including the day of such date, and not 
afterwards. • , , T „ 

Appearance is to be entered at the Prothonotary's office in street, Melbourne.^ 
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on the defendant on 

The plaintiff's claim is 

The following are the particulars :— 
And £ [or such sum as may be allowed on taxation] for costs. If the amount claimed 

is paid to the plaintiff or h solicitor or agent withinij: days from service § hereof, 
further proceedings will he stayed. 

This writ was issued by of whose address for service is 
agent for of solicitor for the said plaintiff , who reside at 

This writ [or notice of this writ] was served by me at 
the day of 18 

Indorsed the day of 18 
(Signed) 
(Address) 

N.B.—This writ is to be used where the defendant, or all the defendants, or one or more defendant 
or defendants, is or are out of the jurisdiction. When the defendant to he served is not a British 
subject, and is not in British dominions, notice of the writ, and not the writ itself, is to be served upon 
him. 

OiVm,r. . 

No. 3. 
Notice of Writ in lieu of Service to be given out of the Jurisdiction. 

18 . N o . 
In the Supreme Court. Between A.B. Plaintiff, 

and 
CD., E.F., and G.H. Defendants. 

To G.H., of 
Take notice, that A.B., of has commenced an action against you, G.H., in 

Her Majesty's Supreme Court at Melbourne in the colony of Victoria, in Australia, by writ of that 
Court, dated the day of A.D. 18 ; which writ is indorsed as follows [copy 
in full the indorsements'], and you are required within days after the receipt of this notice, 
inclusive of the day of such receipt, to defend the said action, by causing an appearance to be entered 
for you in the said Court to the said action ; and in default of your so doing, the said A.B. may proceed 
therein, and judgment may be given in your absence. 

You may appear to the said writ by entering an appearance personally or by your solicitor at the 
Prothonotary's office in street, Melbourne. 

(Signed) A.B. of §c. 
or 

X.Y.oi frc. 
Solicitor for A.B. 

In the Supreme Court. 

No. 5. 
Form of Memorandum for Renewed Writ. 

18 No. 
Between A.B., Plaintiff, 

and 
CD., Defendant. 

Seal renewed writ of summons in this action indorsed as follows :— 
[Copy original writ and the indorsements.'] 

No. 6. 
Memorandum of Appearance. 

In the Supreme Court. 

Enter an appearance for 
Dated this *W o f 

The place of business of X.Y. is 
His address for service is 

18 . N o . 
Between A.B. Plaintiff, 

and 
CD. and others. Defendants 

in this action. 

X Y. 
'Solicitor for the defendant. 

or [CD., 
Defendant in person. 

The address of CD. is -, 
His address for service is _____ ___ ^ + „am„. rAl *. statement of complaint to be filed and 
The said defendant [requires, or does not require] a 

delirered. 
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No. 7. APPENDIX (A). 
Notice limiting Defence. " 

In the Supreme Court. 18 m jjo. 

Between A.B., Plaintiff, 
and 

CD., and 
E.F., Defendants. 

The defendant CD. limits his defence to part only of the property mentioned in the writ in this 
action, that is to say, to the close called " the Big field." 

To Mr. X. Y., plaintiff's solicitor. 

Yours, &c., 
G.H., 

Solicitor for the said defendant CD, 

PART II. 

SECTION I. 

GENERAL INDORSEMENTS. 

No. 1. 
Creditor to administer Estate. 

The plaintiff's claim is as a creditor of X. Y., of deceased, to have the estate of the 
said X.Y. administered. The defendant CD. is sued as the administrator of the said X.Y. 

No. 2. 
Legatee to administer Estate. 

The plaintiff's claim is as a legatee under the will dated the day of 18 
of X.Y. deceased, to have the estate of the said X. Y. administered. The defendant CD. is sued as the 
executor of the said X. Y. 

No. 3. 
Partnership. 

The plaintiff's claim is to have an account taken of the partnership dealings between the plaintiff 
and defendant [under articles of partnership dated the * day of ] , and to have the 
affairs of the partnership wound up. 

No. 4. 
By Mortgagee. 

The plaintiff's claim is to have an account taken of what is due to him for principal, interest 
and costs on a mortgage dated the day of made between [or by deposit 
of title deeds], and that the mortgage may be enforced by foreclosure or sale. 

No. 5. 
By Mortgagor. 

The plaintiff's claim is to have an account taken of what, if anything, is due on a mortgage 
dated and made between [parties'], and to redeem the property comprised therein, 

No. 6. 
Raising Portions. 

The plaintiff's claim is that the sum of £ , which by an indenture of settlement dated 
was provided for the portions of the younger children of may be raised. 

No. 7. 
Execution of Trusts. 

The plaintiff's claim is to have the trusts of an indenture dated and made 
between carried into execution. 

No. 8. 
Cancellation or Rectification. 

The plaintiff's claim is to have a deed dated and made between [parties'] set aside 
or rectified. 

No. 9. 
Specific Performance. 

The plaintiff's claim is for specific performance of an agreement dated the day 
of , for the sale by the plaintiff to the defendant of certain [freehold] hereditaments at 

SECTION II . 
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Goods sold. 

Money lent. 
Several demands. 
Rent. 
Salary, &c. 
Interest. 
General average. 
Freight, &c. 
Lighterage. 
Tolls. 
Penalties. 
Banker's balance. 
Fees, «Sic, as solicitors. 
Commission. 
Medical attendance, &c. 
Return of premium. 
Warehouse rent. 
Carriage of goods. 
Use and occupation of 
houses. 

Hire of goods. 
Work done. 
Board and lodging. 
Schooling. 
Money received. 
Fees of office. 
Money overpaid. 

Return of money by stake
holder. 

Money won, from stake
holder. 

Money entrusted to agent. 
Money obtained by fraud. 
Money paid by mistake. 
Money paid for consider
ation which has failed. 

Money paid by surety for 
defendant. 

Rent paid. 
Money paid on accom
modation bill. 

Contribution by surety. 
By co-debtor. 
Money paid for calls. 
Money payable under 
award. 

Life policy. 
Money bond. 
Foreign judgment. 
Bills of exchange, &c. 

Surety. 

Del credere agent. 
Calls. 
Waygoing crops, &c. 

SECTION II. 

Money Claims where no Special Indorsement under Order III, Rule 6. 

The plaintiff's claim is £ [here state it as follows, or as the case may be] :— 
For the price of goods sold. 

[This Form shall suffice ivhether the claim be in respect of goods sold and delivered, or of goods 
bargained and sold.'] 

For money lent [and £ for interest]. 
Whereof £ is for the price of goods sold, and £ for money lent, and £ for interest. 
For arrears of rent. 
For arrears of salary as a clerk [or as the case may be~\. 
For interest upon money lent. 
For a general average contribution. 
For freight and demurrage. 
For lighterage. 
For market tolls and stallage. 
For penalties under the Statute [ . . . ] 
For money deposited with the defendant as a banker. 
For fees for work done [and £ money expended] as a solicitor. 
For commission earned as [state character, as auctioneer, cotton broker, jpc.]. 
For medical attendances. 
For a return of premiums paid upon policies of insurance. 
For the warehousing of goods. 
For the carriage of goods by railway. 
For the use and occupation of a house. 

For the hire of [furniture]. 
For work done as a surveyor. 
For board and lodging. 
For the board, lodging, and tuition of X. Y. 
For money received by the defendant as solicitor [or factor, or collector, or, $*c] of the plain tin!. 
For fees received by the defendant under colour of the office of 
For a return of money overcharged for the carriage of goods by railway. 
For a return of fees overcharged by the defendant as 
For a return of money deposited with the defendant as stakeholder. 
For money entrusted to the defendant as stakeholder, and become payable to plaintiff. 

For a return of money entrusted to the defendant as agent of the plaintiff. 
For a return of money obtained from the plaintiff by fraud. 
For a return of money paid to the defendant by mistake. 
For a return of money paid to the defendant for [work to be done, and left undone ; or, a bill to be 

taken up, and not taken up ; or, Sfc.]. 
For a return of money paid as a deposit upon shares to be allotted. 
For money paid for the defendant as his surety. 
For money paid for rent due by the defendant. 
Upon a bill of exchange accepted [or indorsed] for the defendant's accommodation. 
For a contribution in respect of money paid by the plaintiff as surety. 
For a contribution in respect of a joint debt of the plaintiff and the defendant, paid by the plaintiff. 
For money paid for calls upon shares, against which the defendant was bound to indemnify the plaintiff. 
For money payable under an award. 

Upon a policy of insurance upon the life of X.Y., deceased. 
Upon a bond to secure payment of £1000, and interest. 
Upon a judgment of the Court, in the Empire of Russia. 
Upon a cheque drawn by the defendant. 
Upon a bill of exchange accepted [or drawn, or indorsed] by the defendant. 
Upon a promissory note made [or indorsed] by the defendant. 
Against the defendant A.B. as acceptor, and against the defendant CD. as drawer [or indorserj of a 

bill of exchange. 
Against the defendant as surety for the price of goods sold. 
Against the defendant A.B. as principal, and against the defendant CD. as surety, for the price of 

goods sold [or arrears of rent, or for money lent, or for money received by the defendant A.B. as 
traveller for the plaintiffs; or, Sfc.]. 

Against the defendant as a del credere agent for the price of goods sold [or losses under a policy]. 
For calls upon shares. 
For crops, tillage, manure [or as the case may be] left by the defendant as outgoing tenant of a farm. 

SECTION II I . 

Indorsement for Costs, Sfc. [add to the above Forms], 

And £ for costs ; and if the amount claimed be paid to the plaintiff or his solicitor within 
four days [or if the writ is to be served out of the jurisdiction, or notice in lieu of service allowed, insert the 
time for appearance limited by the order] from the service hereof, further proceedings will be stayed. 

SECTION IV. 
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for 
Agent, &c. 

Arbitration. 
Assault, &c. 
By husband and wife. 
Solicitor. 
Bailment. 
Pledge. 
Hire. 

Banker. 
Bill. 
Bond. 
Carrier. 

Charter-party. 
Claim for return of goods; 
damages. 

Damages for depriving of 
goods. 

Defamation. 

Replevin. 
"Wrongful distress. 

Damages and other Claims. 

The plaintiff's claim is [here state the cause of action as follows, or as the case may be'] :— 
For damages for breach of a contract to employ the plaintiff as traveller. 
For damages for wrongful dismissal from the defendant's employment as traveller [and £ 

arrears of wages]. 
For damages for the defendant's wrongfully quitting the plaintiff's employment as manager. 
For damages for breach of duty as factor [or, Sfc] of the plaintiff [and £ for money received as 

factor, Sfc.]. 
For damages for breach of the terms of a deed of apprenticeship of X.Y. to the defendant [or plaintiff]. Apprentices. 
For damages for non-compliance with the award of X. Y. 
For damages for assault [and false imprisonment, and for malicious prosecution]. 
For damages for assault and false imprisonment of the plaintiff CD. 
For damages for injury by the defendant's negligence as solicitor of the plaintiff. 
For damages for negligence in the custody of goods [and for wrongfully detaining the same]. 
For damages for negligence in the keeping of goods pawned [and for wrongfully detaining the same]. 
For damages for negligence in the custody of furniture lent on hire [or a carriage lent], [and for wrong

fully, #•<?.]. 
For damages for wrongfully neglecting [or refusing] to pay the plaintiff's cheque. 
For damages for breach of a contract to accept the plaintiff's drafts. 
Upon a bond conditioned not to carry on the trade of a 
For damages for refusing to carry the plaintiff's goods by railway. 
For damages for refusing to carry the plaintiff by railway. 
For damages for breach of duty in and about the carriage and delivery of coals by railway. 
For damages for breach of duty in and about the carriage and delivery of machinery by sea. 
For damages for breach of charter-party of ship [Mary]. 
For return of household furniture, or, &c, or their value, and for damages for detaining the same. 

For wrongfully depriving plaintiff of goods, household furniture, &c. 
For damages for libel. 
For damages for slander. 
In replevin for goods wrongfully distrained. 
For damages for improperly distraining. 

[This Form shall be sufficient whether the distress complained of be wrongful or excessive, or irregular, 
and whether the claim be for damages o?ily, or for double value.] 

To recover possession of a house, No. in street, [or of a farm called JBlackacre, situate Ejectment. 
in the parish of in the county of ] . 

To establish his title to [here describe property], and to recover the rents thereof. 
[The tivoprevious Forms may be combined.] 

For dower. 
For damages for infringement of the plaintiff's right of fishing. 
For damages for fraudulent misrepresentation on the sale of a horse [or a business, or shares, or, 8fc.]. 
For damages for fraudulent misrepresentation of the credit of A.B. 
For damages for breach of a contract of guarantee for A.B. 
For damages for breach of a contract to indemnify the plaintiff as the defendant's agent to distrain. 
For a loss under a policy upon the ship Royal Charter, and freight or cargo [or for return of premiums]. Insurance. 

[This Form shall be sufficient whether the loss claimed be total or partial.] 
For a loss under a policy of fire insurance upon house and furniture. Fire insurance. 
For damages for breach of a contract to insure a house. 
For damages for breach of contract to keep a house in repair. Landlord and tenant. 
For damages for breaches of covenants contained in a lease of a farm. 
For damages for injury to the plaintiff from the defendant's negligence as a medical man. Medical man. 
For damages for injury by the defendant's dog. Mischievous animal. 
For damages for injury to the plaintiff [or, if by husband and wife, to the plaintiff, CD.] by the negligent Negligence. 

driving of the defendant or his servants. 
For damages for injury to the plaintiff while a passenger on the defendant's railway by the negligence 

of the defendant's servants. 
For damages for injury to the plaintiff at the defendant's railway station, from the defective condition 

of the station. 
As executor of A.B., deceased, for damages for the death of the said A.B. from injuries received while a Statute of Wrongs. 

passenger on the defendant's railway, by the negligence of the defendant's servants. 
For damages for breach of promise of marriage. 
For damages for the seduction of the plaintiff's daughter. 
For damages for breach of contract to accept and pay for goods. 
For damages for non-delivery [or short delivery, or defective quality, or other breach of contract of sale] 

of cotton [or, Sfc], 
For damages for breach of warranty of a horse. 
For damages for breach of a contract to sell [or purchase] land. 
For damages for breach of a contract to let [or take] a house. 
For damages for breach of a contract to sell [or purchase] the lease, with goodwill, fixtures, and stock-

in-trade of a public house. 
For damages for breach of covenant for title [or for quiet enjoyment, or, $c] in a conveyance of land. 

For 

To establish title and 
recover rents. 

Dower. 
Fishery. 
Fraud. 

Guarantee. 

Promise of marriage. 
Seduction. 
Sale of goods. 

Sale of land. 
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AFPENDIX (A). 

Trespass to land. 

Support. 
Way. 
"Watercourse, &c 

Pasture. 

Light. 
Sporting. 
Patent. 
Copyright. 
Trade mark. 
Work. 

Nuisance. 

Innkeeper. 

Mandamus. 

Injunction, 

Mesne profits. 
Arrears of rent. 
Breach of covenant. 

Supreme Court. 
[47 VICT. 

For damages for wrongfully entering the plaintiff's land and drawing water from his well [or cutting 
his grass, or pulling down his timber, or pulling down his fences, or removing his gate, or using 
his road or path, or crossing his held, or depositing sand there, or carrying away gravel from 
thence, or carrying away stones from his river]. 

Tor damages for wrongfully taking away the support of plaintiff's land [or house, or mine]. 
For damages for wrongfully obstructing a way [public highway, or a private way]. 

For damages for wrongfully diverting [or obstructing, or polluting, or diverting water from] a water

course. 
For damages for wrongfully discharging water upon the plaintiff's land [or into the plaintiff's mine]. 
For damages for wrongfully obstructing the plaintiff's use of a well. 
For damages for the infringement of the plaintiffs right of pasture. 

[This Form shall be sufficient ivhatever the nature of the r'ujht to pasture be.] 
For damages for obstructing the access of light to plaintiff's house. 
For damages for the infringement of the plaintiff's right of sporting. 
For damages for the infringement of the plaintiff's patent. 
For damages for the infringement of the plaintiff's copyright. 
For damages for wrongfully using [or imitating] the plaintiff's trade mark. 
For damages for breach of a contract to build a ship [or to repair a house, #•«?.]. 
For damages for breach of a contract to employ the plaintiff to build a ship [or, fyc.~\. 
For damages to his house, trees, crops, &c, caused by noxious vapours from the defendant's factory [or, §-c.]. For damages from nuisance by noise from the defendant's works [or stables, or, fyc.]. 
For damages for loss of the plaintiff's goods in the defendant's inn. 

Add to Indorsement: — 
And for a mandamus. 

Add to Indorsement:— 
And for an injunction. 

Add to Indorsement where claim is to land, or to establish title, or both .*— 
And for mesne profits. 
And for an account of rents or arrears of rent. 
And for breach of covenant for [repairs]. 

SECTION VII. 

Special Indorsements under Order III, Rule 6. 

1. The plaintiff's claim is for the price of goods sold. The following are the particulars :— 

1873—31st December.— £ s. d. 
Balance of account for butcher's meat to this date ... 35 10 0 

1874—1st January to 31st March.— 
Butcher's meat supplied ... ... ... 74 5 0 

. . • 

1874—1st February.—Paid 

Balance due 

. . . .«• 

109 15 0 
45 0 0 

£64 15 0 
Balance due 

2. The plaintiff's claim is against the defendant A.B. as principal, and against the defendant 
CD, as surety, for the price of goods sold to A.B. The following are the particulars :— 

*"•»* .-wi Pohvnnrv. Guarantee by CD. of the price of woollen goods to be supplied to A.B, 
£ s. d. 

2 The plaintiff's claim is ^ ' ^ / f r ^ The following are the paracus ia .— 
S u r e t y ! for the price of goods, sold.to A? Ihe ^ ^ ^ l l c d t o A.B. 
1874—2nd February. Guarantee vy ^ *- X s. a. 

47 15 0 
ond February .—To goods... - - '" l o 5 H 0 
3rd March.—To goods ... — - _ 1 4 12 0 
17th March.—To goods ... - - _ 34 0 0 
5th April.—To goods 

••• 

£202 1 0 

3. The plaintiff's claim is against the defendant, as maker of a promissory note. The following 

are the particulars : — 
Promissory note for £250, dated 1st January 1874, made by defendant, payable four months 

after date. 
Principal ... ... ... ... ... £250 
interest... ••• ••• ••• «•• ••• 

4. The plaintiff's claim is against the defendant A.B. as acceptor, and against the defendant 
CD, as drawer, of a bill of exchange. The following are the particulars :— 

Bill of exchange for £500, dated 1st January 1874, drawn by defendant CD. upon and accepted 
by defendant AM., payable three months after date. 

Principal ... ... ... ... ... £500 
5. The plaintiff's claim is for principal and interest due upon a bond. The following are the 

particulars:— 
Bond dated 1st January 1873. Condition for payment of £100 on the 2Gth December 1873. 

Principal due ... ... ... ... ... -£50 
interest/... ... ... ••• ... ••• 

6. The 
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6. The plaintiff's claim is for principal and interest due under a covenant. The following are APPENDIX ( A ) . 
the particulars ;— _ 

Deed dated covenant to pay £100 and interest. 
Principal due ... ... ... ... ... £80 
J L J U t L i C o t i * * • * • • • • • • • « • • • • • 

SECTION VIII . 
Indorsements of Character of Parties. 

The plaintiff's claim is as executor [or administrator] of CD., deceased, for, fyc. Executory 
The plaintiff's claim is against the defendant A.B. as executor [or, 8fc.~] of CD., deceased, for, fyc. 
The plaintiff's claim is against the defendant A.B., as executor of X.Y., deceased, and against 

the defendant CD., in his personal capacity, for, §"c. 
The claim of the plaintiff CD. is as executrix of X.Y., deceased, and the claim of the plaintiff Husband and wif«, execu-

A.B. as her husband, for trix. 
The claim of the plaintiff' is against the defendant CD., as executrix of X.Y., deceased, and 

against the defendant A.13., as her husband, for 
The plaintiff's claim is as trustee under the insolvency of A.B. for 
The plaintiff's claim is against the defendant as trustee under the insolvency of A.B. for Trustee in insolrency. 
The plaintiff's claim is as [or is against the defendant as] trustee under the will of A.B. [or under Trustees. 

the settlement upon the marriage of A.B. and X.Y., his wife]. 
The plaintiff's claim is against the defendant A.B. as principal, and against the defendant CD. rrincipai and surety, 

as surety for 
The plaintiff's claim is as well for the Queen as for himself, for Qui (<*m action. 

APPENDIX (B). 
NOTICES, ETC. 

No. 1. 
Notice by Defendant to Third Party. 

In the Supreme Court. • 18 . No. 
Notice filed 18 . 

Between A.B., Plaintiff, 
and 

CD., Defendant. 
To Mr. X. Y. 

Take notice that this action has been brought by the plaintiff against the defendant [as surety 
for M.N.'], upon a bond conditioned for payment of £2000 and interest to the plaintiff. 

The defendant claims to be entitled to contribution from you to the extent of one-half of any 
sum which the plaintiff may recover against him, on the ground that you are [his co-surety under the 
said bond, or, also surety for the said M.N., in respect of the said matter, under another bond made by 
you in favor of the said plaintiff, dated the day of A.D. ] . 

Or [as acceptor of a bill of exchange for £500, dated the day of A.D. 
drawn by you upon and accepted by the defendant, and payable three months after date. 

The defendant claims to be indemnified by you against liability under the said bill, on the ground 
that it was accepted for your accommodation.] 

Or [to recover damages for a breach of a contract for the sale and delivery to the plaintiff of 
1000 tons of coal. 

The defendant claims to be indemnified by you against liability in respect of the said contract, 
or any breach thereof, on the ground that it was made by him on your behalf and as your agent.] 

And take notice that, if you wish to dispute the plaintiff's claim in this action as against the 
defendant CD., you must cause an appearance to be entered for you within eight days after service of 
this notice. 

In default of your so appearing, you will not be entitled in any future proceeding between the 
defendant CD. and yourself to dispute the validity of the judgment in this action, whether obtained 
by consent or otherwise. 

(Signed) E.T. 
Or,X.Y, 

Solicitor for the defendant, 
E.T. 

Appearance to be entered at the Prothonotary's office in street, Melbourne. 

O.XVI,r.l8. 

No. 2. O XX, r. 3. 

Confession of Defence. 

18 . No. . 
In the Supreme Court. 

Between A.B., Plaintiff, 
and 

CD., Defendant. 
The plaintiff confesses the defence stated in the paragraph of the defendant's statement of 

defence [or, of the defendant's further statement of defence J. No. 3. 
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APPENDIX (B). N O . 3. 

*""" Particulars of Claim. 
0. xxi, r. 4. j n ^ e Supreme Court. 1 8 . No. 

Between A.B., Plaintiff, 
and 

CD., Defendant. 
The particulars of the plaintiff's complaint herein, and of the relief and remedy to which he 

claims to be entitled, appear by the indorsement upon the writ of summons. 

0.XXH,r.6. No. 4. 
Notice to appear to Counter-claim. 

To the within-named X Y. 
Take notice that if you do not appear to the within counter-claim of the within-named C. D. 

within eight days from the service of this defence and counter-claim upon you, you will be liable to 
have judgment given against you in your absence. 

Appearances are to be entered at the Prothonotary's office, in street, Melbourne. 

0, XXX, r. 2. No. 5. 
Notice of Payment into Court. 

In the Supreme Court. 18 . No. 
Between A.B., Plaintiff, 

and 
CD., Defendant. 

Take notice that the defendant has paid into Court £ , and says that that sum is enough to 
satisfy the plaintiff's claim [or the plaintiff's claim for, Sec.'] 

W.Z., 
To Mr. X.Y., Defendant's solicitor, 

the plaintiff's solicitor. 

Ibnr.4. No. 6. 
Acceptance of Sum paid into Court. 

In the Supreme Court. 18 . No. 
Between A.B.t Plaintiff, 

and 
CD., Defendant. 

Take notice that the plaintiff accepts the sum of £ paid by you into Court in satisfaction 
of the claim in respect of which it is paid in. 

0 XXXI, r. I. No. 7. 
Form of Interrogatories, 

In the Supreme Court. 18 . N o . 

Between A.B., Plaintiff, 
and 

CD. , E.F., and G.H., Defendants. 
Interrogatories on behalf of the above-named [plaintiff, or defendant CD.] for the examination 

of the above-named [defendants E.F. and G.H., or plaintiff]. 
1. Did not, &c. 
2. Has not, &c. 

&c, &c, &c. 
[The defendant E.F. is required to answer the interrogatories numbered .] 
[The defendant G.H, is required to answer the interrogatories numbered .] 

lb., 7. ^ j No. 8. 
Form of Answer to Interrogatories. 

In the Supreme Court. 18 . No. 
Between A.B., Plaintiff, 

and 
CD., E.F., and G.H., Defendants. 

The answer of the above-named defendant E.F. to the interrogatories for his examination by the 
above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E.F., make oath and say as follows :— 

no 
No. 9. 



No. 761.] Supreme Court. 

In the Supreme Court. 

No. 9. 
Form of Affidavit as to Documents. 

18 . No. 

No. 10. 
Form of Notice to produce Documents. 

In the Supreme Court. . 1 8 . No. 
Between AT?., Plaintiff, 

and 
CD., Defendant. 

Take notice that the [plaintiff or defendant] requires you to produce for his inspection the 
following documents referred to in your [statement of claim, or defence, or affidavit] dated the 
day of A.D. :— 

Describe documents required, 
X.Y. 

To Mr. W.Z., solicitor to the 
Solicitor for 

No. 10a. 
Notice io Produce (General Form). 

In the Supreme Court. 18 No . 
Between A.B., Plaintiff, 

and 
CD., Defendant. 

Take notice, that you arc hereby required to produce and show to the Court on the trial of this 
action all books, papers, letters, copies of letters, and other writings and documents in your custody, 
possession, or poAver containing any entry, memorandum, or minute relating to the matters in question 
in this action, and particularly 

Dated the day of 18 
To the above-named 1 (Signed) 

h solicitor or agent 

of 
agent for 

solicitor for the above-named 
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0. XXXI, r. 13. 

Between AJJ., Plaintiff, 
and 

CD., Defendant. 
I, the above-named defendant CD. make oath and say as follows :— 
1. I have in my possession or power the documents relating to the matters in question in this 

suit set forth in tbe first and second parts of the first schedule hereto. 
2. I object to produce the said documents set forth in the second part of the said first schedule 

hereto. 
3. T h a t [here state upon what grounds the objection is made, and verify the facts as far as may be'}. 
4. I have had, but have not now, in my possession or power the documents relating to the matters 

in question in this suit set forth in the second schedule hereto. 
5. T h e last-mentioned documents were last in m y possession or power on [slate when]. 
6. T h a t [hare state what has become of the last-mentioned documents, and in whose possession they 

now arc]. 
7. According io the best of my knowledge, information, and belief, I have not now, and never 

had in my possession, custody, or power, or in the possession, custody, or power of my solicitors or 
agents, solicitor or agent, or in the possession, custody, or power of any other persons or person on my 
behalf, any deed, account, book of account, voucher, receipt, letter, memorandum, paper, or writing, or 
any copy of or extract from any such document, or any other document whatsoever, relating to the 
matters in question in this suit, or any of them, or wherein any entry has been made relative to such 
matters, or any of them, other than and except the documents set forth in the said first and second 
schedules hereto. 

lb., r. 15. 

No. 11. 
Form of Notice io inspect Doctiments. 

In the Supreme Court: 18 . N o . 
Between A.J]., Plaintiff, 

and 
CD., Defendant. 

Take notice that you can inspect the documents mentioned in your notice of the 
"ny of A.D. [except the dvvd numbered in (hat nolice] at my office on Thursday next 
'̂,l0> i n s t an t , between (he hours of 12 and 4 o'clock, [or (he plaintii'i or defendant ] objects to 

giving you inspection of the documents menlioned in y o u r notice of the day of 
A>l>- on the g round that [state the (/round} : — 

No. 12. 

lb., r. 16. 

Ill Q 
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0. XXXII, r. 3. 

Supreme Court. [47 VICT. 

No. 12. 

Form of Notice to Admit. 

In the Supreme Court. 18 . No. 
Between AM., Plaintiff, 

and 
C.J)., Defendant. 

Take notice that the plaintiff [or defendant] in this cause proposes to prove the several facts 
and documents hereunder specified, and that the documents may be inspected by the defendant [or 
plaintiff], his solicitor or agent, at on between the hours of ; 
and the defendant [or plaintiff] is hereby required, within forty-eight hours from the last-mentioned 
hour, to admit the said several facts, and that such of the said documents as are specified to be originals 
were respectively written, signed, or executed, as they purport respectively to have been ; that such as 
are specified as copies are true copies; and such documents as are stilted to have been served, sent, or 
delivered, were so served, sent, or delivered respectively ; saving all just exceptions to the admissibility 
of all such facts and documents as evidence in this cause. 

Dated, &c. 

To E.F., solicitor [or agent] for defendant [or plaintiff]. 
G.H., solicitor [or agent] for plaintiff [or defendant], 

[Here describe the documents, the manner of doing which may be as follows :—] 

ORIGINALS. 

Description of Documents. 

Deed of covenant between AM. and CD. first part, and E.F. second part 
Indenture of lease from A.B. to CD. 
Indenture of release between AM., CD. first part, &c. 
Letter—defendant to plaintiff 
Policy of insurance on goods by ship Isabella, on voyage from Oporto to London 
Memorandum of agreement between CD., captain of said ship, and E.F. 
Bill of exchange for £100 at three months, drawn by A.B. on and accepted by 

CD., indorsed by E.F'. and G.H. 

Dates. 

January 1, 1848. 
February 1, 1848. 
February 2, 1848. 
March 1, 1848. 
December 3, 1847. 
January 1, 1848. 

May 1, 1849. 

COPIES. 

Description of Documents. 

Register of baptism of A.B. in the parish of X. 
Letter—plaintiff to defendant 

Notice to produce papers 

Dates. 

January 1, 1848. 
February 1, 1848 

March 1, 1848 .. 

Record of a judgment of the Court of Queen's Bench at | Trinity Term, 10th 
Dublin in an action J.S. v. J.N. 

Letters Patent of King Charles II. 
Yic. 

January 1, 1680. 

Original or Duplicate 
served, sent, or delivered, 
•when, how, and by whom. 

Sent by General Post, 
February 2, 1848. 

Served March 2, 1848 
on defendant's solici
tor by E.F. of 

FACTS. 

1. That A.B. was married to CD. on, &c, at, &c. 

2. That the said A.B. died on, &c. 

O. XXXIV, r. 6. No. 13. 

Setting down Special Case. 
In the Supreme Court. 18 

Between AM., Plaintiff, 
and 

CD. and others, I)eCendants. 
Set dowu for argument the special case tiled in this action on the day of 

X. Y., solicitor for 

No. 

18 

112 
No 14. 
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In the Supreme Court. 

No. 14. 
Form of Notice of Trial. 

Between A.B., Plaintiff, 
and 

CD., Defendant. 

APfENDIX ( B ) . 

18 . No. 0. XXXVI, r. 8. 

Take notice of trial of this action [or of the issues in this action ordered to be tried] by a Judge 
and jury of men [or as the case may be~\ for the next assizes [or sittings] at 

X.Y., plaintiff's solicitor [or as the case may be~\. 
Dated 

To Mr. W.Z., defendant's solicitor [or as the case may be]. 

No. 15. 

Form of Certificate after Trial by a Jury, 

30th November 1876. 
In the Supreme Court. 

Between A.B., Plaintiff, 
and 

CD., Defendant. 
I certify that this action was tried before me and a special jury at 

12th and 13th days of November 18 . 
The jury found [state findings], 
I direct that judgment shall be entered for the plaintiff for £ 

[or as the case may be~]. 

lb. r. 24. 

18 . No. 

on the 

with costs of summons 

A.B. 

No. 17. 
Notice of Motion. 

In the Supreme Court. 18 
Between A.B., Plaintiff, 

and 
CD., Defendant. 

Take notice, that the Court will be moved on the day of 
at o'clock in the forenoon, or so soon thereafter as counsel can be heard, by 

Dated the day of 18 
(Signed) of 

agent for solicitor for the 

To 

No. 18. 
Notice of Entry of Demurrer for Argument. 

In the Supreme Court. 1 8 

Between A.B., Plaintiff, 
and 

CD., Defendant. 
Take notice, that I have this day entered for argument the demurrer of the 

the in this action. 
Dated the day of 18 

(Signed) of 
agent for solicitor for the 
To 

No. 

18 

No. 

0. MIL 

0. XXVIII, r. 0. 

to 

No. 19. 
Notice of Discontinu ance. 

In the Supreme Court. 
Between A.B., Plaintiff, 

and 
CD., Defendant. 

Take notice, that the plaintiff hereby* 
Dated the day of 18 

(Signed) of 

t 

18 

agent for 
To 

solicitor for the plaintiff. 

No. 

No. 20. 

0. XXIII, r. 1. 

* "wholly discontinues 
this action," or " -with
draws so much of h 
claim in this action as 
relates to," &c. 

t If not against all (he 
dofcnil:mls add " as 
airainst the defendant," 
&c. 
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O.XII,r. 6B. 

No. 20. 

Notice of Tin try of Appearance. 
In the Supreme Court. . ' 18 No. 

Between A.B., Plaintiff, 
and 

C.D.j Defendant. 
Take notice, that have this day entered an appearance at the office of the Prothonotary for 

the defendant to the writ of summons in this action. 
The said defendant require [or do not require] delivery of a statement of claim. 
Dated the day of 18 

(Signed) of 
agent for solicitor for the defendant. 
To 

o. xxxvnr, 4. 

In the Supreme Court. 

No. 21. 

Notice of Cross-examination of Deponents at Trial. 
18 No. 

Between A.B., Plain tiff, 
and 

CD. Defendant. 
Take notice, that the intend at the trial of this action to cross-examine the several 

deponents named and described in the schedule hereto on their affidavits therein specified. 
And also take notice, that you are hereby required to produce the said deponents for such cross-

examination before the Court aforesaid. 
Dated the day of 18 

(Signed) agent for 
of solicitor for the 
To 

T H E SCHEDULE above referred to. 

Name of Deponent. Address ami Description. Date when Affidavit Filed; 

0. XLII,r.l6. 

In the Supreme Court. 

No. 22. 
Notice of Renewal of Writ of Execution. 

18 No. 
Between A.Z?., PlaintiiF, 

and 
CD., Defendant. . 

M » notice, that the writ of i - e d in this ^ M « « * ^ £ * £ ^ ^ ^ 
and bearing date the clay ot ^ > 

day of 18 . 
Dated the day of l* . 

< S i s n e d ) solicitor for the 
agent lor _ . . . . , 
To the Sheriff of the Bailiwick. 

No. 23. 

Notice as to Stock under Order XL VI. 

To the [here add the name of the company]. 
Take notice that the stock comprised in and now subject to the trusts of the [settlement, will, $*<:.] 

referred to in the affidavit to which this notice is annexed consists of the following (that is to say) 
[here specify the stock]. 

This notice is intended to stop the transfer of the stock only, and not the receipt of dividends [or, 
the receipt of the dividends on the stock as well as the transfer of the stock]. 

(Signed) A.B. 
A YJSi DAVITS. 
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AFFIDAVITS. 
No. :>i. 

Affidavit of tier via', of Summons. 
» 

Between A.J>\, Plaintiff, 
and 

CD., Defendant. 
solicitor for the above-named 

101 
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18 No. 

make I, of 
oath and say as follows :— 

I did on the day of 18 , before the hour of in the noon, 
serve the above-named in this action with a true copy duly stamped of the 
summons hereto annexed marked A. by leaving it at the of the said 
situate with there 
Sworn at 

this 
day of 13 

Before me— 
This affidavit is filed on behalf of the 

In the Supreme Court. 

No. 2(5. 
Affidavit in support of Garnishee Order. 

18 No. O.XLV.r.2. 
Between A.B., Judgment Creditor, 

and 
CD., Judgment Debtor. 

I, of the above-named judgment creditor [or solicitor for the 
above-named judgment creditor] make oath and say as follows :— 

1. By a, judgment of the Court given in this action, and dated the day of 18 , 
it was adjudged that I [or the above-named judgment creditor] should recover against the above-
named judgment debtor the sum of £ , and costs to be taxed, and the said 
costs were by a taxing officer's certificate dated the day of 18 allowed at £ 

2. The said still remains unsatisfied to the extent of and interest 
amounting to £ 

3.* is indebted to the judgment debtor in the sum of £ * Name, address, and 
or thereabouts. description of garnishee. 

4. The said is within the jurisdiction of this Court. 
Sworn at the day of 18 

Before me— 
This affidavit is filed on behalf of the 

In the Supreme Court. 18 No. 

of 

No. 27. 
Affidavit on Interpleader. 

Between A. 73., Plaintiff, 
and 

CD., Defendant, 
the defendant in the above action, make oath and say as 

0.1, r. 2. 

I, 
follows :— 

1. The writ of summons herein was issued on the day of 18 and was 
served on me on the day of 18 . I have not yet delivered a statement 
of defence herein. 

2. The action is brought to recover . The said * in my possession, * " i s " or "are." 
but I claim no interest therein. 

3. The rii'ht to the said subject matter of this action has been and is claimed f by one t if claim in writing, 
,.riir. + l ' make the writing an 
T> l.kK) T nvTnh^ 

4. I do not in any manner collude with the said or with the above-named plaintiff, 
but I am ready to bring into court or to pay or dispose of the said in such manner as the ?

Sujt,o^Umthehas 
Court may order or direct. already sued. 

Sworn at the day of 18 
Before me — 

This affidavit is filed on behalf of the 

No. 28. 
Affidavit as to Slock under Order XLVJ. 

Ill the matter of [here state the nature of the document comprising the stock, and add the date and other 
particulars, so far as known to the deponent sufficiently to identify the document], 

A / i . , Plaintiff, 
and 

a D . , Defendant. 
I, of make oath run! say that according to the best of my knowledge, 

information, and belief, i am [or, if the afidaril. A-v made, hi/ ////' solicitor, A.B. of is] 
beneficially interested in the stock comprised in I lie [settlement, will, £'<?.] above mentioned, which 
stock, according to the best of my knowledge and belief, now consists of the stock specified in the 
notice hereto annexed. 

This affidavit is filed on behalf of A.B., whose address is [state address for service]. 
A P P E N D I X (C). 
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ACCOUNT STATED. 

Claim. 

Supreme Court. [47 VICT. 

In the Supreme Court. 

A P P H N B S X ( C ) 

FOIIMS OF PLEADINGS. 

No. l. 
18 No. 

Writ issued 
Between A.B. 

CD. 
and 

Plaintiff, 

Defendant. 
Statement of Claim. 

1. Between the 1st of January and the 28th of February 1875 the plaintiff supplied to the 
defendant various articles of drapery; and accounts and invoices of the goods so supplied, and their 
prices, were from time to time furnished to the defendant, and payments on account were from time to 
time made by the defendant. 

2. On the 28th of February 1875 a balance remained due to the plaintiff of .£75 9s., and an 
account was on that day sent by the plaintiff to the defendant, showing that balance. 

3. On the 1st of March following the plaintiff's collector saw the defendant at his house, and 
asked for payment of the said balance, and the defendant then paid him by cheque £25 on account of 
the same. The residue of the said balance, amounting to .£50 9s., has never been paid. 

The plaintiff claims £ 
The plaintiff proposes that this action should be tried in the bailiwick. 

ADMINISTRATION O» 
ESTATE. 

Claim. 

No. 2. 
In the Supreme Court. 18 . No. 

Writ issued 
In the matter of the estate of A. B,y deceased. 

Between E.F. - - - - - Plaintiff, 
and 

G.H. - - - - - Defendant. 
Statement of Claim. 

1. A.B. of K., in the county of L., died on the 1st of July 1875, intestate. The defendant G.H. 
is the administrator of A.B. 

2. A.B. died entitled to lands in the said county for an estate in fee-simple, and also to somo 
other real estate and to personal estate. The defendant has entered into possession of the real estate of 
A.B., and received the rents thereof. The legal estate in such real estate is outstanding in mortgagees 
under mortgages created by the intestate. 

3. A.B. was never married ; he had one brother only, who pre-deceased him without having been 
married, and two sisters only, both of whom also pre-deceased him, namely M.N. and F.Q. The 
plaintiff is the only child of M.N., and the defendant is the only child of P.Q. 

The plaintiff claims— 
1. To have the real and personal estate of A.B. administered in thi8 Court, and for that 

purpose to have all proper directions given and accounts taken. 
2. Such further or other relief as the nature of the case may require. 

Defence. 

In the Supreme Court. 18 . No. • 
In the matter of the estate of A.B.y deceased. 

Between E.F. - - Plaintiff, 
and 

G.H. - - - - - Defendant. 
Statement of Defence. 

1. The plaintiff is an illegitimate child of M.N. She was never married. 
2. The intestate was not entitled to any real estate at his death, except a copyhold estate situate 

in the county of 11., and held of the manor of S. According to the custom of that manor, when the 
copyholder dies without issue, and without leaving a brother, or issue of a deceased brother, the copy
hold descends to his elder sister and her issue in preference to his younger sister and her issue. P.Q, 
was older than M.N. 

3. The personal estate of A.B. was not sufficient for the payment of his debts, and has all been 
applied in payment of his funeral and testamentary expenses, and part of his debts. 

Reply. 

18 
In the Supreme Court. 

In the matter of the estate of A.B.> deceased. 
Between E.F. Plaintiff, 

and 
G.H. - - - - Defendant. 

Reply. 
The plaintiff joins issue with the defendant upon his defence. 

No. 

No. 3. 
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No. 3. 
In the Supreme Court. 18 . No. 

Writ issued 
In the matter of the estate of A.B., deceased. 

Between E.F. - - - - - Plaintiff, 
and 

G.H. - - - - - Defendant. 
1. A.B. of K., in the county of X., duly made his last will, dated the 1st day of March 1873, claim. 

whereby lie appointed the defendant and M.N. (who died in the testator's lifetime) executors thereof, 
and devised and bequeathed his real and personal estate to and to the use of his executors in trust, to 
pay the rents and income thereof to the plaintiff for his life ; and after his decease, and in default of 
his having- a son who should attain 21 years, or a, daughter who should attain that age, or marry, upon 
trust as to his real estate for the person who would be the testator's heir-at-law, and as to his personal 
estate for the persons who would be the testator's next of kin if he had died intestate at the time of the 
death of the plaintiff, and such failure of his issue as aforesaid. 

2. The testator died on flu; 1st day of duly 187'', and his will was proved by the defendant on the 
4th of October 1873. The plaintiff has not been married. 

3. The testator was at his death entitled to real and personal estate ; the defendant entered into 
the receipt of the rents of the real estate and got in the personal estate ; he has sold some part of the 
real estate. 

The plaintiff claims— 
1. To have the real and personal estate of A.B. administered in this Court, and for that 

purpose to have all proper directions given and accounts taken. 
2. Such further or other relief as the nature of the case may require. 

APPENDIX (C). 

In the Supreme Court. 18 No. 
In the matter of the estate of A.B.} deceased. 

Between E.F. - - - - - Plaintiff, 
and 

G.H. - - - - - Defendant. 

Statement of Defence. 

1. A.B.'s will contained a charge of debts ; he died insolvent; he was entitled at his death to 
some real estate, which the defendant sold, and which produced the net sum of £4300, and the testator 
had some personal estate, which the defendant got in, and which produced the net sum of ,£1204. The 
defendant applied the whole of the said sums and the sum of £84, "which the defendant received from 
rents of the real estate, in the payment of the funeral and testamentary expenses and some of the debts 
of the testator. The defendant made up his accounts and sent a copy thereof to the plaintiff on the 
10th of January 1875, and offered the plaintiff free access to the vouchers to verify such accounts, but 
he declined to avail himself of the defendant's offer. The defendant submits that the plaintiff ought to 
pay the costs of this action. 

Defence. 

In the Supreme Court. 
In the matter of the estate of A.B., deceased. 

Between E.F. - - - - - Plaintiff, 
and 

G,H. - - - - - Defendant. 
Reply. 

The plaintiff joins issue with the defendant upon his defence. 

18 . No. 

Ber-ly. 

No. 4. 

In the Supreme Court. 18 . No. 
In the matter of the estate of W.H., deceased. 

Wr i t issued 
Between A.B. and C. his wife - - Plaintiffs, 

and 
E.F. and G.H. - - •• Defendants. 

Statement of Claim. 
1. W.H. of H., in the county of L., duly made his last will, dated the 19th day of March 1861, 

whereby he appointed the defendants the executors thereof, and bequeathed to them all his personal 
estate in trust, to call in, sell, and convert the same into money, and thereout to pay his debts and 
funeral and testamentary expenses, and to divide the ultimate surplus into three shares, and to pay one 
of such three shares to each of his two children, T.U., and E., the wife of E. W., and to stand possessed 
of the remaining third share upon trust for the children of the testator 's son J.H.in equal shares, to be 
divided among them when the youngest of such children should attain the age of 21 years. And the 

testator 

ClaJm. 
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testator devised his real estates to the defendants upon trust, until the youngest child of the said J.IT.. 
should at tain the ago of '.! 1 years, to pay one third part of: I ho routs thereof to the said 7'.;/. , and one 
other !hi.rd pari, thereof to the said .//,'. IT., and to accumulate the remaining third part by way of eoni-
pound interest, and so scon as i!ie youngest child of die said ,/ . / / . should aUnin the age of 'J. 1 ;years to 
sell the said real estates, and out of the proceeds of such sale to pay the sum of .£1000 io tin: said 7'.//., 
and to invest: one moiety of the residue in manner therein mentioned, and stand possessed thereof in 
trust to pay the iiieome'thereof to the said E., the wife of the said E. II7., during her life for her separate 
use, and after her death for her children, the interests of such children being contingent on thel'r 
attaining the age of 21 years, and to divide the other moiety of such proceeds of sale and the accumu
lations of the third share of rents thereinbefore directed to be accumulated among such of the children 
of the said . / . / / , as should be then living, and the issue of such of them as should be then dead, in equal 
shares per stirpes. 

2. The testator died on the 25th day of Apri l 1873, and his said will was proved by the defendants 
in the month of June 1873. . . 

3. The testator died possessed of one third share in a leasehold, colliery called the Paradise 
Colliery, and in the engines, machinery, stock-in-trade, book debts, and elfects belonging thereto. l ie 
was also entitled to real estate, and other personal estate. 

4. The testator left T.I1. and E.} the wife of E. W., him surviving. J.I1. had died in the testator's 
lifetime, leaving four children, and no more. The plaintiif CM. is the youngest of the children of J.7/. , 
and attained the age of 21 years on the 1 st of J u n e 1871. The other three children of J.II. died without 
issue in the lifetime of the testator. 

5. E. W. has several children, but no child has attained the age of 21 years. 
6. T.H. is the testator's heir-at-law. 
7. The defendants have not called in, sold, and converted into money the whole of the testator's 

personal estate, but have allowed a considerable par t thereof to remain outstanding; and in particular 
the defendants have not called in, sold, or converted into money the testator's interest in (lie said 
colliery, but have, from the death of the testator to the present time, continued to work the same in 
partnership with the other persons interested therein. The estate of the testator has sustained con
siderable loss by reason of such interest not having been called in, sold, or converted into money. 

8. The defendants did not upon the death of the testator sell the testator 's furniture, plate, linen, 
and china, but allowed the testator's widow to possess herself of a great pa r t thereof, without accounting 
for the same, and the same has thereby been lost to the testator's estate. 

9. The defendants have not invested the share of the testator's residuary personal estate given 
by his will to the children of the testator's son J.H., and have not accumulated one third of the rents 
and profits of his real estate as directed by the said will, but have mixed the same share and rents with 
their own moneys, and employed them in business on their own account. 

10. The defendants have sold part of the real estate of the testator, but a considerable part 
thereof remains unsold. 

11. A receiver ought to be appointed of the outstanding personal estate of the testator, and the 
rents and profits of his real estate remaining unsold. 

The plaintiffs claim— 

1. That the estate of the said testator may be administered and the trusts of his will carried 
into execution under the direction of the Court. 

2. That it may be declared that the defendants, by carrying on the business of the said 
colliery instead of realizing the same, have committed a breach of trust , and that the 
parties interested in the testator's estate arc entitled to the value of the testator's 
interest in the said partnership property as it stood at the testator's death, Avith interest 
thereon, or at their election to the profits which have been made by the defendants in 
respect thereof since the testator 's death, whichever shall be found most for their benefit. 

3. That an account may be taken of the interest of the testator in the said colliery, and in 
the machinery, book debts, stock, and effects belonging thereto, according to the value 
thereof at the testator's death, and an account of all sums of money received by or by 
the order, or for the use of the defendants, or either of them, on account of the testator's 
interest in the said colliery, and that the defendants may he ordered to make good to 
the estate of the testator tiie loss arising from their not having realized the interest of 
the testator in the said colliery within a reasonable time after his decease. 

4. That an account may be taken of all other personal estate of the testator come to the 
hands of the defendants, or ei ther of them, or to the hands of any other person by their 
or either of their order, or for their or either of their use, or which, but for their wilful 
neglect or default, might have been so received ; and an account of the rents and profits 
of the testator's real estate, and the moneys arising from the sale thereof, possessed or 
received by or by the order, or for the use of the defendants, or either of them. 

5. That the real estate of the testator remaining unsold may be sold under the direction of 
the Court. 

6. That the defendants may be decreed, at the election of the parlies interested in the 
testator's estate, either to pay interest at the rate of £5 per cent, per annum upon such 
moneys belonging to the estate of the testator as they have improperly mixed with their 
own moneys and employed in business on their own account, and that half-yearly rests 

may 
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may be made in hiking such account as respects all moneys which by the said will were APPENDIX Y O 
directed to he accumulated, or io account for all profits by the employment in their * '* 
business of. the said. IrusL money. ' " 

7. Tliat a receiver may bo appointed <>:' l he outstanding personal eshite of the testator, and 
to receive (he rents ami profits of his real estate remaining unsold. 

8. Such further or oilier relief as the nature of the case may require. 

In the Supreme Court. 
Between AM. and C, his wife 

and 
E.F. and G.Il 

- Plaintiffs, 
18 No. 

- Defendants. 
Statement of Defence of the above-named Defendants. 

1. Shortly after the decease of the testator, the defendants, as his executors, possessed themselves 
of and converted into monoj the testator's personal estate, except his share in the colliery mentioned 
in the plaintiffs' statement of claim. The moneys so arising were applied in payment of part of the 
testator's debts and funeral and testamentary expenses, but such moneys were not sufficient for the 
payment thereof in full. 

2. The Paradise Colliery was, at the testator's decease, worked by him in partnership witht/.F., 
and W. F , and T.Y., both since deceased. No written articles of partnership had been entered into, 
and for many years the testator had not taken any part in the management of the said colliery, but it 
was managed exclusively by the other partners, and the defendants did not know with certainty to what 
share therein the testator was entitled. 

3. Upon the death of the testator, the defendants endeavoured to ascertain the value of the 
testator's share in the colliery, but the other partners refused to give them any information. The 
defendants thereupon had the books of the colliery examined by a competent accountant, but they had 
been so carelessly kept that it was impossible to obtain from them any accurate information respecting 
the state of the concern ; it was, however, ascertained that a considerable sum was due to the testator's 
estate. 

4. Between the death of the testator and the beginning of the year 1874, the defendants made 
frequent applications to J.Y., W.Y., and T. Y. for a settlement of the accounts of the colliery. Such 
applications having proved fruitless, the defendants, in January 1874, filed their bill of complaint in 
the Supreme Court against J.Y., W.Y., and T.F, praying for an account of the partnership dealings 
between the testator and the defendants thereto, and that the partnership might be wound up under 
the direction of the Court. 

5. The said T.Y. died in the year 1874, and the suit was revived against J.P. and T.S., his 
executors. The suit is still pending. 

6. As to the Paradise Colliery, the defendants have acted to the best of their judgment for the 
benefit of the testator's estate, and they deny being under any liability in respect of the said colliery 
not having been realized. They submit to act under the direction of the Court as to the further prose
cution of the said suit, and generally as to the realization of the testator's interest in the said colliery. 

7. With respect to the statements in the eighth paragraph of the statement of claim, the 
defendants say, that upon the death of the testator they sold the whole of his furniture, linen, and 
china, and also all his plate, except a few silver teaspoons of very small value, which were taken pos
session of by his widow, and they applied the proceeds of such sale as part of the testator's personal 
estate, and they deny being- under any liability in respect of such furniture, linen, china, and plate. 

8. With respect to the statements in paragraph seven of the statement of claim, the defendants 
say that all moneys received by them, or either of them, on account of the testator's estate, were paid 
by them to their executorship account at the bank of Messrs. //. and Co., and until the sale of the 
testator's real estate took place as hereinafter mentioned, the balance to their credit was never greater 
than was necessary for the administration of the trusts of the testator's will, and they therefore wrere 
unable to make any such investment or accumulation as directed by the testator's will. No moneys 
belonging to the testator's estate have ever been mixed with the moneys of the defendants, or either 
of them, nor has any money of the testator's been employed in business since the testator's decease, 
except tliat his share in the said colliery, for the reason hereinbefore appearing, has not been got in. 

9. In 1874, after the plaintiJf CM. had attained her age of 21 years, the defendants sold the real 
estate of the testator for sums amounting to £ I 5,080, and no part thereof remains unsold. They 
received the purchase moneys in December 1874, and on the day of 1875 
they paid such proceeds into Court to the credit of this action, with the exception of .£500 retained on 
account of costs incurred and to he incurred by them. 

Defence. 

In the Supreme Court. 
Between AM. and C. his wife -

and 
EM. and GJI. 

Reply. 
The plaintiffs join issue with the defendants upon their defence. 

- Plaintiffs, 

- Defendants, 

18 . No. 

No. 5. 

Reply 
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Claim. 

Dttaioe. 

Reply. 

Supreme Court. [47 VICT. 

No. 

- Plaintiffs, 

- Defendants. 

No. 5. 

In the Supreme Court. 18 
Writ issued 

Between A.B. and Company 
and 

E.F. and Company 
Statement of Claim. 

1. The plaintiffs arc manufacturers of artificial manures, carrying on business at 
in the county of 

2. The defendants are commission agents, carrying on business in London. 
3. In the early part of the year the plaintiffs commenced, and down to the 

187 continued to consign to the defendants, as their agents, large quantities of their manures for 
sale, and the defendants sold the same, and received the price thereof and accounted to the plaintiffs 
therefor. 

4. No express agreement has ever been entered into between the plaintiffs and the defendants with 
respect to the terms of the defendants' employment as agents. The defendants have always charged 
the plaintiffs a commission at per cent, on all sales effected by them, which is the rate of commis
sion ordinarily charged by del credere agents in the said trade. And the defendants in fact always 
accounted to the plaintiffs for the price, whether they received the same from the purchasers or not. 

5. The plaintiffs contend that the defendants are liable to them as del credere agents, but if not 
so liable are, under the circumstances hereinafter mentioned, liable as ordinary agents. 

6. On the the plaintiffs consigned to the defendants for sale a large quantity of 
goods, including tons of 

7. On or about the the defendants sold tons of part of such 
goods to one G.H. for £ , at three months' credit, and delivered the same to him. 

8. G.H. was not at that time in good credit, and was in insolvent circumstances, and the 
defendants might, by ordinary care and diligence, have ascertained the fact. 

9. G.H. did not pay for the said goods, but before the expiration of the said three months for 
which credit had been given was adjudicated a bankrupt, and the plaintiffs have never received the said 
sura of £ or any part thereof. 

The plaintiffs claim :— 
1. Damages to the amount of £ 
2. Such further or other relief as the nature of the case may require. 

The plaintiffs propose that this action should be tried in the bailiwick. 
[Title as in claim, omitting date of issue of writ.] 

Statement of Defence. 
1. The defendants deny that the said commission of per cent., mentioned in paragraph 4 

of the claim, is the rate of commission ordinarily charged by del credere agents in the said trade, and 
say that the same is the ordinary commission for agents other than del credere agents, and they deny 
that they ever accounted to the plaintiffs for the price of any goods, except after they had received the 
same from the purchasers. 

2. The defendants deny that they were ever liable to the plaintiffs as del credere agents. 
3. With respect to the eighth paragraph of the plaintiffs' statement of claim, the defendants say 

that, at the time of the said sale to the said G.H., the said G.H. was a person in good credit. If it be 
true that the said G.H. was then in insolvent circumstances (which the defendants do not admit), the 
defendants did not and had no reason to suspect the same, and could not by ordinary care or diligence 
have ascertained the fact. 

[Title as in defence.] 

Reply. 

The plaintiffs join issue upon the defendants' statement of defence. 

i 

•: 

BILL or EXCOAMGE. 

Claim. 

No. 6. 

In the Supreme Court. Writ issued 
Between A*B. and CD, 

and 

18 , No. 

- Plaintiffs, 

- Defendants, 

drew a bill of exchange upon 

E.F. and G.H. 
Statement of Claim. 

1. Messrs. M.N. if Co. on the o r d ( . r „ / t i . e said Messrs. M.N. fr C'«. three months after 
the defendants for £ > pa.vau". 

* * t i ^ ^ O T l ^ U U to t,;e p,aiS taTo ^^ it. 
3. The bill became due on the t l l i a lJU- u 

The plaintiffs claim— [Title.] 

m 
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[Title.] 
Statement of Defence. 

1. The biirol; exchange mentioned in the statement of claim was drawn and accepted under the Defence 
circumstances hereinafter stated, and, except as hereinafter mentioned, there never was any consider
ation for the acceptance or payment thereof by the defendants. 

2. Shortly he fore the acceptance of the said bill it was agreed between the said Messrs. M.N. Sf Co., 
the drawers thereof, and the defendants, that the said Messrs. M.N. §• Co. should sell and deliver to the 
defendants free on board ship at the port of 1200 tons of coals during the month of 
and that the defendants should pay for the same by accepting the said Messrs. M.N. §* Co.'s draft for 
£ at six months. 

0. The said Messrs. M.N. $• Co. accordingly drew upon the defendants, and the defendants 
accepted the bill of exchange now sued upon. 

4. The defendants did all things which were necessary to entitle them to delivery by the said 
Messrs. M.N. #* Co. of the said J 200 tons of coals under their said contract, and the time for delivery 
has long since elapsed ; but the said Messrs. M.N. #• Co. never delivered the same, or any part thereof, 
but have always refused to do so, whereby the consideration for the defendants' acceptance has wholly 
failed. 

5. The plaintiffs first received the said bill, and it was first indorsed to them after it was overdue. 
6. The plaintiffs never gave any value or consideration for the said bill. 
7. The plaintiffs took the said bill with notice of the facts stated in the second, third, and fourth 

paragraphs hereof. 
[Title.] 
Reply. 

1. The plaintiff joins issue upon the defendants1 statement of defence. 
2. The plaintiff gave value and consideration for the said bill in manner following, that is to 

say, on the day of 187 the said Messrs. M.N. 8f Co. were indebted to the 
plaintiff in about £ , the balance of an account for goods sold from time to time by him to them. 

On that day they ordered of the plaintiff further goods to the value of about £ , which last-
mentioned goods have since been delivered by him to them. And at the time of the order for such last-
mentioned goods it was agreed between Messrs. M.N. Sf Co. and the plaintiff, and the order was 
received upon the terms, that they should indorse and hand over to him the bill of exchange sued 
upon, together with various other securities on account of the said previous balance, and the price of 
the goods so ordered on that day. The said securities, including the bill sued upon, were thereupon on 
the same day indorsed and handed over to the plaintiff. 

APPENDIX (C). 

Reply. 

- Plaintiffs, 

- Defendants. 

No. 7. 
In the Supreme Court. 18 • No. 

Writ issued 
Between A.B. and CD. 

and 
E.F. and G.H. 

Statement of Claim. 
1. The plaintiffs are merchants, factors, and commission agents, carrying on business Claim, 

in London. 
2. The defendants are merchants and commission agents, carrying on business at Hong Kong. 
3. For several years prior to the 1875 the plaintiffs had been in the habit of 

consigning goods to the defendants for sale, as their agents, and the defendants had been in the habit 
of consigning goods to the plaintiffs for sale, as their agents; and each party always received the price 
of the goods sold by him for the other : and a balance was from time to time struck between the parties, 
and paid. 

On the of the moneys so received by the defendants for the plaintiffs, 
and remaining in their hands, largely exceeded the moneys received by the plaintiffs for the defendants, 
and a balance of £ was accordingly due to the plaintiffs from the defendants. 

4. On or about the 1875 the plaintiffs sent to the defendants a statement of the 
accounts between them, showing the said sum as the balance due to the plaintiffs from the defendants ; 
and the defendants agreed to the said statement of accounts as correct, and to the said sum of £ 
as the balance due by them to the plaintiffs, and agreed to pay interest on such balance if time were 
given to them. 

5. The defendants requested the plaintiffs to give them three months' time for payment of the 
said sum of £ , and the plaintiff's agreed to do so upon the defendants' accepting the bills of exchange 
hereinafter mentioned. 

6. The plaintiffs thereupon on the drew two bills of exchange upon the 
defendants, one for £ and the other for £ , both payable to the order of the plaintiffs three 
months after date, and the defendants accepted the bills. 

The said bills became due on the 187 , and the defendants have not paid the 
bills, or either of them, nor the said sum of £ 

The plaintiffs claim— 
£ and interest to the date of judgment. 

The plaintiffs propose that the action should be tried in the bailiwick. 
No. 10. 

BILL or EXOHIMQI AM> 
CONSIDERATION, 
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No. 10. , 18 . No. 
In the Supreme Court. 

Writ issued 
Between A.B. and C'.IX and 

E.F.nmlG.H. 
Statement, of Claim. 

- Plaintiffs, 

- Defendants. 

, n , P i a i n ^ ^ on the , * A « f f $ ™ . of t ^ ^ f t f ^ K i t e ^ 

entitled 
mencin 
and 
Calcutt 
cxpir 
defend 

Calcutta monthly the sum of £1000 ; that the charter should ternmuiLe ;u. u^v,.L^.., , -
xpiration of the said period of four months the said steamship should be upon a voyage, lb.en the 

defendants should pay pro rata for the hire of the ship up to her arrival at Calcutta, and the complete 
discharge of her cargo there. 

4. The British Queen made several voyages in pursuance of the said charter-party, and the first 
three monthly sums of £1000 each were duly paid. 

5. The period of four months expired on the 1st December 1874, and at that time the steamship 
was on a voyage from Mauritius to Calcutta. She arrived at Calcutta on the 13th December, and the 
discharge of her cargo there was completed on the 16th December 1874. 

6. The plaintiffs' agents at Calcutta called upon the defendants to pay to them the fourth monthly 
sum of £1000, and a sum"of £500 for the hire of the steamship from the 1st to the 16th December 1874, 
but the defendants have not paid any part of the said sums. 

The plaintiffs claim—-
The sum of £1500, and interest upon £*000, part thereof, from the 1st December 1874 until 

judgment. 
The plaintiffs propose that this action should be tried in the bailiwick. 

[Title.] 18 . N o . 
Statement of Defence. 

1. By the charter-party sued upon it was expressly provided that if any accident should happen 
to, or any repairs should become necessary to the engines or boilers of the said steamship, the time 
occupied in repairs should be deducted from the period of the said charter, and a proportionate reduc
tion in the charter money should be made. 

2. On the repairs became necessary to the engines and boilers of the steamship, 
and ten days were occupied in effecting such repairs. 

3. On the an accident happened to the engines of the steamship at Mauritius, 
and two clays were occupied in effecting the repairs necessary in consequence thereof. 

4. The defendants are therefore entitled to a reduction in the charter money of £400. 
By way of set-off and counter-claim the defendants claim as follows :— 
5. By the charter-party it was expressly provided* that the charterers should furnish funds for 

the steamship's necessary disbursements, except in the port of Calcutta, without any commission or 
interest on any sum so advanced. 

6. The defendants paid for the necessary disbursements of the ship in the port of Mauritius 
between the and the 1874 sums amounting in all to £625 14s. fid. 

7. The charter-party also contained an express warranty that the steamship was, at the date 
thereof, capable of steaming nine knots an hour on a consumption of 30 ions of coal a day, and it was 
further provided by the charter-party that the charterers should provide coal for the use of the said 
steamship. 

8. The steamship was, at the date of the charter-party, only capable of steaming less than eight 
knots to an hour, and that only on a consumption of more than 35 tons of coal a day. 

9. in consequence of the matters mentioned in the last paragraph, the steamship tin ally arrived 
at Calcutta at least 15 days later, and remained under charter at least 15 days longer than she would 
otherwise have done. She was also during the whole period of the said charier at sea for a much larger 
number of days than she would otherwise have been, and consumed a much larger quantity of coal on 
each of such days than she would otherwise have done, whereby the defendants were obliged to provide 
for the use of the steamship much larger quantities of coal than they would otherwise have been. 

The defendants claim—• 
£ damages in respect of the matters stated in this set-off and counter-claim. 

[Title.] 18 • No. 
Reply. 

1. The plaintiffs join issue upon the second, third, and fourth paragraphs of the defendants 
statement of defence. 

2. With respect to the alleged set-off stated in paragraph f>, the plaintiffs do not admit the cor
rectness of the amount therein sialed. And all sums advanced by them for disbursements were paid 
or allowed to them by the. plain! ill's by deducting the amount thereof from (he third monthly sum of 
£1000 paid (subject to such deduction) to the plaintiffs' agents at Calcutta by the defendants oner 
about the 12th November 1874. 

3. With 

122 



No. 761.] Supreme Court. 109 

3. With respect to the alleged breach of warranty and the alleged damages therefrom, stated in A P P E N D I X ( C ) . 
the sevciilli, eighth, and ninth paragraphs, the pl;i,inlifts say that the steamship was, at the date of the ^ 
charter-parly, capable of sleaining nine knots an hour on a consumption of .'50 tons of coal a day. If 
the steamship did not, during the said charier, steam more than eight knots an hour, and that on a 
consumption of more than .'J5 tons a day, as alleged (which the plaintiffs do not admit), it was in con
sequence of the bad and unfit quality of the coals provided by the defendants for the ship's use. 

[Title.] 18 . No. 
Joinder of Issue. Ecjolndcr. 

The defendants join issue upon the plaintiffs' reply to their set-off and counter-claim. 

No. 13. 

In the Supreme Court. 
18 No. 

Wr i t issued 
Between A,B. 

E.F. . 
and 

Plaintiff, 

Defendant. 
Statement of Claim. 

1. The plaintiff is a journeyman painter. The defendant is a builder, having his building yard 
and carrying on business at and for six months before and up to the 22nd August, 188 , the 
plaintiff was in the defendant's employment as a journeyman painter. 

2. On the said 22nd August, 188 , the plaintiff came to work as usual in the defendant's yard, 
about six o'clock in the morning. 

?>. A few minutes after the plaintiff had so come to work the defendant's foreman X.Y., who 
was then in the yard, called the plaintiff to him, and accused the plaintiff of having on the previous 
clay stolen a quantity of paint, the property of the defendant, from the yard. The plaintiff denied the 
charge, but X. Y. gave the plaintiff' into the custody of a constable, whom he had previously sent for, 
upon a charge of stealing paint. 

4. The defendant was present a t the time when the plaintiff was given into custody, and 
authorized and assented to his being so given into custody; and in any case X.Y.) in giving him in 
custody, was acting within the scope and in the course of his employment as the defendant's foreman, 
and for the purposes of the defendant's business. 

5. The plaintiff upon being so given into custody, was taken by the said constable a considerable 
distance through various streets, on foot, to the police station, and he was there detained in a 
cell till late in the same afternoon, when he was taken to the police court, and the charge 
against him was heard before the magistrate then sitting there, and was dismissed. 

6. In consequence of being so given into custody, the plaintiff suffered annoyance and disgrace, 
and loss of time and wages, and loss of credit and reputation, and was thereby unable to obtain any 
employment or earn any wages for three months. 

The plaintiff' claims £ damages. 
The plaintiff proposes that this action should be tried in Beechworth. 

[Title.] 
Statement of Defence. 

1. The defendant denies that he was present at the time when the plaintiff was given into 
custody, or that he in any way authorized or assented to his being given into custody. And the said 
X. F. , in giving the plaintiff into custody, did not act within the scope or in the course of his employ
ment as the defendant's foreman, or for the purposes of the defendant's business. 

2. At some time about five or six o'clock on the being the evening before the plaintiff 
was given into custody, a large quantity of paint had been feloniously stolen by some person or 
persons from the shed upon the defendant's yard and premises. 

3. At about 5.30 o'clock on the evening of the the plaintiff, who had left off work about 
lialf-an-hour previously, was seen coming out of the shed when no one else was in it, although his work 
lay in a distant par t of" the yard from and he had no business in or near the shed. He was then seen 
to go to the back of a stack of timber in another part of the yard. Shortly afterwards the paint was 
found to have been stolen, and it was found concealed at the back of the stack of timber behind which 
the plaintiff had been seen to go. 

4. On the following morning, before the plaintiff was given into custody, he was asked by X.Y. 
what he had been in the shed and "behind the stack of timber for, and he denied having b e e n ^ e i t h e r 
place. X.Y. had reasonable and probable cause for suspecting, and did suspect, that the plaintiff was 
the person who had stolen the paint, and thereupon gave him into custody, 

[Title.] 
Reply. 

The plaintiff joins issue upon the defendant's statement of defence. 

No. 14. 

ui the Supreme Court. 
18 No. 

Between R. W. 
Writ issued 

and 
- Plaintiff, 

- Defendants. O, S. and J. B. -
Statement of Claim. 

1. By an indenture dated the 25th day of March 1S67, made between the defendant O. S. of the one 
Ppt, and the plaintiff of the other pari, the defendant (). S., in consideration of the stun of £10,000 paidto 
hlm by the plaintiff, conveyed to the plaintiff and his heirs a farm containing 398 acres situate in the parish 

FALSE IMPRISONMENT. 

FonECLOSDKE. 

Claim. 

of 

Li O 
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of B., in the county of V., with all the coal mines, scams of coal, and other mines and minerals in and under 
the same, subject to a proviso for redemption of the same premises on payment by the defendant, O. S., his 
heirs, executors, administrators, or assigns, to the plaintiff, his executors, administrators, or assigns, of the 
sum of £10,000, with interest for the same in the meantime at the rate of £4 per cent, per annum, on the 

25th day of September then next. 
2. By an indenture dated the 1st day of April 18G7, made between the defendant O. S. of the one 

Eart, and the defendant J. B. of the other part, the defendant O. 5. conveyed to the defendant J. B. and his 
eirs the hereditaments comprised in the hereinbefore stated security of the plaintiff, or some parts thereof, 

subject to the plaintiff's said security, and subject to a proviso for redemption of the same premises on 
payment by the defendant O. 5., his heirs, executors, administrators, or assigns, to the defendant./. B., his 
executors, administrators, or assigns, of the sum of £15,000, with interest for the same in the meantime at 
the rate of £5 per cent, per annum. 

3. The whole of the said sum of £10,000, with an arrear of interest thereon, remains due to the 
plaintiff on his said security. 

The plaintiff claims as follows:— 
1. That an account may be taken of what is due to the plaintiff for principal money and 

interest on his said security, and that the defendants may be decreed to pay to the plaintiff 
what shall be found due to him on taking such account, together with his costs of this 
action, by a day to be appointed by the Court, the plaintiff being ready and willing, and 
hereby offering, upon being paid his principal money, interest, and costs, at such appointed 
time, to convey the said mortgaged premises as the Court shall direct. 

2. That in default of such payment the defendants may be foreclosed of the equity of redemp
tion in the mortgaged premises. 

3. Such further or other relief as the nature of the case may require. 

In the Supreme Court. 
Between Ii.W. Plaintiff, 

and 
O. S. and J. B. - - - - Defendants, 

(by original action), 
And between the said O. S. - - - Plaintiff, 

and 
The said R. W., and J. J3., and J. W. - Defendants, 

(by counter-claim). 
The Defence and Counter-claim of the above-named O. <S. 

1. This defendant does not admit that the contents of the indenture of the 25th day of March 1867, 
in the plaintiff's statement of complaint mentioned, are correctly stated therein. 

2. The indenture of the 1st day of April 1867, in the statement of claim mentioned, was not a 
security for the sum of £15,000 and interest at £5 per cent, per annum, but for the sum of £L4,000 only, 
with interest at the rate of £4 10s. per cent, per annum. 

3. This defendant submits that under the circumstances in his counter-claim mentioned, the said 
indentures of the 25th day of March 1867 and the 1st day of April 1867 did not create any effectual security 
upon the mines and minerals in and under the lands in the same indentures comprised, and that the same 
mines and minerals ought to be treated as excepted out of the said securities. 

And by way of counter-claim this defendant states as follows :— 
1. At the time of the execution of the indenture next hereinafter stated, J„ C. A. was seised in 

fee simple in possession of the lands described in the said indentures, and the mines and 
minerals in and under the same. 

2. By indenture dated the 24th of March 1860, made between the said J. C. A of the first part, 
JE. his wife, then E. S., spinster, of the second part, and this defendant and the above-
named J. W. of the third part, being a settlement made in contemplation of the marriage, 
shortly after solemnized, between the said J . G. A. and his said wife, the said J. C. A. 
granted to this defendant and the said J. W.y and their heirs, all the coal mines, beds of 
coal, and other the mines and minerals under the said lands, with such powers and privi
leges as in the now-stating indenture mentioned, for the purpose of winning, working, and 
getting the same mines and minerals, to hold the same premises to this defendant and the 
said J. W. and their heirs to the use of the said ,/. C. A., his heirs and assigns, till the 
solemnization of the said marriage, and after the solemnization thereof to the use of this 
defendant and the said .7. W., their executors and administrators, for the term of 500 years, 
from the day of the date of the now-stating indenture, upon the trusts therein mentioned, 
being trusts for the benefit of the said J. C. A , and his wife and the children of their 
marriage, and from and after the expiration or other determination of the said term of 500 
years, and in the meantime subject thereto, to the use of the said ./. C. A , his heirs and 
assigns for ever. 

3. By indenture dated the 12th of May 1860, made between the said ./. C. A. of the one part, 
and W. N. of the other part, the said J . C. A. granted to the said W. N. and his heirs the 
said lands, except the coal mines, beds of coal, and other mines and minerals thereunder, 
to hold the same premises unto and to the use of the said )V. N., his heirs and assigns lor 
ever, by way of mortgage, for securing the payment to the said \V. A'., his executors, 
administrators, or assigns, of the sum of £'26,000, wilh interest as therein mentioned. 

On the Mth or! January 1864, the said ./. (J. A w n s adjudicated a bankrupt, and shortly 
afterwards ./. L. was appointed creditors' assignee of his estate. 

Some time after the said bankruptcy, the said W. N., under a power of sale in his said 
mortgage i\QQ(\, contracted with this defendant for the absolute sale to this defendant of the 

property 

4. On 

5. 
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property comprised in his said security fur an estate in fee simple in possession, free from 
incumbrances, for the sum of .£26,000, and the said ,/. L., as such assignee as aforesaid, 
agreed, to join in the conveyance to this defendant for the purpose of signifying his assent 
to such sale. 

6. By indenture dated the 1st, of September 18G6, made between the said IV. N. of the first part 
the said ./. L. of the second part, the said ,/. C. A. of the third part, and this defendant of 
the fourth part, reciting the said agreement for sale, and reciting that the said J. L., being 
satisfied that the said sum of £26,000 was a proper price, had agreed to confirm the said 
sale, it was witnessed that in consideration of the sum of £26,000. with the privity and 
approbation of the said J. L., paid by this defendant to the said W. N., he the said W. N. 
granted, and the said J. C. A. ratified and confirmed to this defendant and his heirs, all 
the hereditaments comprised in the said security of the 12th day of May 1860, with their 
rights, members, and appurtenances, and all the estate, right, title, and interest of them, the 
said W. N. and J. C. A., therein, to hold the same premises unto and to the use of this 
defendant, his heirs and assigns for ever. 

7. The sale to this defendant was not intended to include anything not included in the security 
of the 12th of May I860, and the said ./. L. only concurred therein to signify his approval 
of the said sale, and did not purport to convey any estate vested in him; and the lastly 
hereinbefore stated indenture did not vest in this defendant any estate in the said mines 
and minerals. 

8. The plaintiff and the defendant J. B. respectively had before they advanced to this defendant 
the moneys lent by them on their securities in the plaintiff's claim mentioned full notice 
that the mines and minerals under the said lands did not belong to this defendant. This 
fact appeared on the abstracts of title delivered to them before the preparation of their said 
securities. A valuation of the property made by a surveyor Avas furnished to them respec
tively on behalf of this defendant before they agreed to advance their money on their said 
securities; but although the said lands are in a mineral district, the mines and minerals 
were omitted from such valuation, and they respectively knew at the time of taking their 
said securities that the same did not include any interest in the mines and minerals. 

9. At the time when the securities of the plaintiff and the defendant J. B. were respectively 
executed, the plaintiff and the defendant J, B. respectively had notice of the said indenture 
of settlement of the 24th day of March 1860. 

10. At the time when the plaintiff's security was executed, the mines and minerals under the 
said lands, with such powers and privileges as aforesaid, were vested in this defendant and 
the said J. W. for the residue of the said term of 500 years, and, subject to the said term, 
the inheritance in the same mines, minerals, powers, and privileges was vested in the said 
J. L. as such assignee as aforesaid. 

11. The said security to the plaintiff was by mistake framed so as to purport to include tho 
mines and minerals under the said lands, and by virtue thereof the legal estate in a moiety of 
the said mines and minerals became and now is vested in the plaintiff for the residue of the 
said term of 500 years. 

The defendant O. S. claims as follows :— 
1. That it may be declared that neither the plaintiff nor the defendant J. B. has any charge or 

lien upon that one undivided moiety, which in manner aforesaid became vested in the 
plaintiff for the residue of the said term of 500 years, of and in the mines and minerals in 
and under the lands mentioned in the plaintiff's said security. 

2. That it may be declared that the said mines and minerals, rights and privileges, which by the 
said indenture of settlement were vested in the defendant O. S. and the said J. W. for the 
said term of 500 years, upon trust as therein mentioned, ought to be so conveyed and 
assured as that the same may become vested in the defendant O. S. and the said J. W. for 
all the residue of the said term upon the trusts of the said settlement. 

3. That the said II. W. and J. W. may be decreed to execute all such assurances as may be 
necessary for giving effect to the declaration secondly hereinbefore prayed, 

4. To have such further or other relief as the nature of the ease may require. 

18 . Jtfo. 
In the Supreme Court. 

Between R. W. - Plaintiff, 
and 

O. S. and J.B. - - - - Defendants, 
(by original action), 

And between the said O. S. - - - Plaintiff, 
and 

The said E. W., and J. B., and J. W. - Defendants. 
(by counter-claim). 

The lively of the Plaintiff B. W. 

1. The plaintiff joins issue with the defendants upon their several defences, and in reply to the 
statements alleged by the defendant O. S\, by way of counter-claim, the plaintiff says as follows : — 

1. The plaintiff does not admit the execution of any such indenture as is stated in the said 
counter-claim to bear da.te the 2-Uh of March 1S60. 

2. The plaintiff does not admit that the indenture of the 12th of May 1860 is stated correctly in 
the statement of claim. 

3. When the defendant (). S., in the year I860, applied to the plaintiff to advance, him the. sum 
of £10,000, he offered to the plaintiff as a security the lands which were afterwards com
prised in the indenture of the 25th of March 1867, including the mines and minerals which 

he 
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he now alleges were not to form pari; of the security, and the plaintiff agreed to lend tho 
said sum npon the security of the said lands, including such mines and minerals. During 
the ncgociation for the said loan a valuation of tho property to he included in the mortgage 
was delivered to the plaintiIf on behalf of the said defendant. iSueh valuation included the 
mines and minerals; and the plaintiff consented to make the loan on the faith of such 
valuation. The plaintiff did not know when he took his security that it did not include any 
interest in the said mines and minerals ; on the contrary, lie believed that the entirety of 
such mines and minerals was to be included therein. 

4. The plaintiff docs not admit the contents of the indenture of the 1st of September 18GG to bo 
as alleged, or that it was so framed as not to include the said mines and minerals, or that it 
was not intended to include anything not included in the security of the 12th of May 1860, 
or that J . L. in the counter-claim named only concurred therein to signify his approval of 
the said sale, and did not purport to convey any estate vested in him. 

5. Save so far as the plaintiff's solicitor may have had notice by means of the abstract of title 
that the mines and minerals under the said lands did not belong to the defendant O. S., the 
plaintiff had not any notice thereof, and he does not admit that it appeared from the abstract 
of title that such was the case. The mines were not omitted from any valuation delivered 
to the plaintiff as mentioned in the counter-claim. 

6. The plaintiff admits that when he took his security he was aware that there was indorsed on 
the deed by whicli the said lands were conveyed by «/. 0. A. in the counter-claim named a 
notice of a settlement of '24th March 18(>0, but he had no further or other notice thereof, 
am! though his solicitor inquired niter such settlement none was ever produced. 

7. The plaintiff submits that if it shall appear that no further interest in the said mines and 
minerals was conveyed lo him by his said security than one undivided moiety of a term of 
500 years therein, as alleged by the said counter-claim, such interest is effectually included 
in the plaintiffls said security, and that he is entitled to foreclose the same. 

N o - 1 5 ' 18 . No 

In the Supreme Court. 
Writ issued 

Between A.B. - - - - - Plaintiff, 
and 

E.F. - - - - - Defendant. 
Statement of Claim. 

March 1875 the defendant caused to be inserted in the Daily Telegraph News-
-1 i

 *J-+«««„ fltfinn-a o-nndwilh and stock-in-
1. In or about March 1875 the defendant causeu LU UU U 

paper an advertisement, in which he offered for sale the lease, fixtures, fittings, goodwill, and stock-in-
trade of a baker's shop and business, and described the same as an increasing business, and doing twelve 
sacks a week. The advertisement directed application for particulars to be made to X.Y. 

2. The plaintiff having seen the advertisement applied t o X . Y . , w h o placed him in communication 
with the defendant, and negociations ensued between the plaintiff and tho defendant for the sale to the 
_•!„:_*;«? „f ti,0 /irvfpnrlnnt.'s bakerv at with the lease, fixtures, fittings, stock-in-trade, and goodwill. 

' ' -_1 x~ j-i-.~ ->~"i.-»j-inf;flF t l i o t tTip> b u s i n e s s 

W i l l i b i i v v * \ ^ * v » . « * - ~ — , 

plaintiff of the defendant's bakery at with the lease, nxiuies, uumgD, 
3. In the course of these negociations the defendant repeatedly stated to the plaintiff that the business 

was a steadily increasing business, and that it was a business of more than twelve sacks a week. 
4. On the 5th of April 1875 the plaintiff, believing the said statements of the defendant to be true, 

agreed to purchase the said premises from the defendant for ,£500, and paid to him a deposit of £200 in 
respect of the purchase. 

5. On the 15th April the purchase was completed, an assignment of the lease executed, and the 
balance of the purchase money paid. On the same day the plaintiff entered into possession. 

6. The plaintiff soon afterwards discovered that at the time of the negociations for the said purchase 
by him and of the said agreement, and of the completion thereof, the said business was and had long been 
a declining business ; and at each of those times, and for a long time before, it had never been a business 
of more than eight sacks a week. And the said premises were not of the value of £500, or of any saleable 
value whatever. 

7. The defendant made the false representations hereinbefore mentioned well knowing them to be 
false, and fraudulently, with the intention of inducing the plaintiff to make the said purchase on the faith of 
them. 

The plaintiff claims £ damages. 
[Title.] 18 . N o . 

Statement of Defence. 
1. The defendant says that at the time when he made the representations mentioned in the third 

paragraph of the statement of claim and throughout the whole of the transactions between the plaintiff and 
defendant, and down to the completion of the purchase and the relinquishment by the defendant of the said 
shop and business to the plaintiff, the said business was an increasing business, and was a business of over 
twelve sacks a week. And the defendant denies the allegations of the sixth paragraph of the statement of 
claim. 

2. The defendant repeatedly during the negociations told the plaintiff that he must not act upon any 
statement or representation of his, but must ascertain for himself the extent and value of the said business. 
And the defendant handed to (he plaintiff for this purpose the whole of his books, showing fully and 
truthfully all the details of the said business, and from which the nature, extent, and value thereof could be 
fully seen, and those books were, examined for that purpose by the plaintiff, and by an accountant on his 
behalf. And the plaintiff made the purchase in reliance upon his own judgment, and the result, of his own 
inquiries and investigations, and not upon any statement or representation whatever of the defendant. 

[Title,] 18 . Ko, 
He pi if. 

The plaintiff joins issue upon the defendant's statement of defence. 
No. 16. 126 
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No. 16. 

In the Supreme Court. 
18 No. 

Writ issued 
Between A.B. and CD. -

and 
E.F. and G.II. 

Statement of Claim. 

The plaintiffs are brewers, carrying on their business at 

- Plaintiffs, 

- Defendants. 

1. The plaintiffs are brewers, carrying on their business at under the firm of X.Y. Sf Co. 
2. In the month of March 1872, M.N. was desirous of entering into the employment of the plaintiffs 

as a traveller and collector, and it was agreed between the plaintiffs and the defendants and M.N. that the 
plaintiffs should employ M.N. upon the defendants entering into the guarantee hereinafter mentioned. 

3. An agreement in writing was accordingly made and entered into, on or about the 30th March 
1872, between the plaintiffs and the defendants, whereby, in consideration that the plaintiffs would employ 
M.N. as their collector, the defendants agreed that they would be answerable for the due accounting by 
M.N. to the plaintiffs for and. (he due payment over by him to the plaintills of all moneys which he 
should receive on their behalf as (heir collector. 

4. The plaintiffs employed M.N. as their collector accordingly, and he entered upon the duties of 
such employment, and continued therein down to the 31st of December 1873. 

5. At various times between the 2(.)th of September and the 25th of December 1873, M.N. received 
on behalf of the plaintiffs and as their collector sums of money from debtors of the plaintiffs amounting in 
the whole to the sum of ,£950; and of this amount M.N. neglected to account for or pay over to the 
plaintiffs sums amounting in the whole to £227, and appropriated the last-mentioned sums to his own use. 

6. The defendants have not paid the last-mentioned sums or any part thereof to the plaintiffs. 
The plaintiffs claim :— 

No. 18. 
18 No. 

Between A.B. 

CD. 

day of 

In the Supreme Court. 
Writ issued 

Plaintiff, 
and 

- Defendant. 
Statement of Claim. 

1. On the day of the plaintiff, by deed, let to the defendant a house and premises, 
No. 52 street, in the city of Melbourne, for a term of twenty-one years from the day 
of , at the yearly rent of £120, payable quarterly. 

2. By the said deed the defendant covenanted to keep the said house and premises in good and 
tenantablc repair. 

3. The said deed also contained a clause of re-entry, entitling the plaintiff to re-enter upon the said 
house and premises, in case the rent thereby reserved, whether demanded or not, should be in arrcar for 
twenty-one days, or in case the defendant should make default in the performance of any covenant upon 
his part to be performed. 

4. On the 24th June 187 a quarter's rent became due, and on the 29th of September 187 another 
quarter's rent became due ; on the 21st October 1S7 both had been in arrcar for twenty-one days, and both 
are still due. 

5. On the same 21st October 187 the house and premises were not and are not now in good or 
tenantablc repair, and it would require the expenditure of a large sum of money to reinstate the same in 
good and tenantablc repair, and the plaintiff's reversion is much depreciated in value. 

The plaintiff claims :—• 
1. Possession of the said house and premises. 
2. £ for arrears of rent. 
3. £ damages for the defendant's breach of his covenant to repair. 
4. £ for the occupation of the house and premises from the 29th of September 187 to the 

day of recovering possession. 
The plaintiff proposes that this action should be tried in the bailiwick. 

No. 20. 
18 

In the Supreme Court. 
No. 

Between A.B. 

E.F. 

Writ issued 

and 
Plaintiff, 

Defendant. 

The defendant is a soap and 
Statement of Claim. 

1. The plaintiff is a shoemaker, carrying on business at 
candle manufacturer, of _ , . - • • - , , . , A 

2 On the "3rd May 1875, the plaintiff was walking eastward along the south side of Queen street, in 
the city of Melbourne, at about three o'clock in the afternoon, l ie was obliged to cross _ street, 
which is a street running into Queen street at right angles on the side \\ hile he was crossing (hs 
street, and just before he could reach the foot pavement on the further side thereof a two-horse van ot the 
defendant's under the charge and control of the defendant's servants, was negligently, suddenly, and 

without 

APPENDIX (C). 

GUARANTEE. 

Claim. 

LANDLOBD AND TENANT. 

Claim. 

NEGLIGENCE. 

Claim. 
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Claim. 

Defence. 

Reply. 
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without any warning, turned at a rapid and dangerous pace out of Queen street into street. 
The pole of the van struck the plaintiff and knocked him down, and lie was much trampled by the horses. 

2. By the blow, and fall, and trampling, the plaint 111'7 s left arm was broken, and he was bruised and 
injured on the side and back as well as internally, and in consequence thereof the plaintilV was for four 
months ill and in suffering, and unable to attend to his business, and incurred heavy medical and other 
expenses, and sustained great loss of business and profits. 

The plaintiff claims £ damages. 
[Title.] 18 . No. 

Sta tern en t of D c fence. 
1. The defendant denies that the van was the defendant's van, or that it was under the charge or 

control of the defendant's servant. The van belonged to Mr. John Smith, of , a carman and 
contractor employed by the defendant to carry and deliver goods lor him; and the persons under whose 
charge and control the said van was were the servants of the said Mr. John Smith. 

2. The defendant does not admit that the van was turned out of Queen street, either negligently 

suddenly, or without warning, or at a rapid or dangerous pace. 
3. The defendant says that the plaintiil* might and could, by the exercise of reasonable care and 

diligence, have seen the van approaching him, and avoided any collision with it. 
4. The defendant does not admit the statements of the third paragraph of the statement of claim. 

[Title.] 18 . No. 
llcply. 

The plain tiff joins issue upon the defendant's statement of defence. No. 22. 18 No. 

Between A.B. 

E.F. 

1. The defendant on the 

I n the Supreme Court. Writ issued - Plaintiff, 

and 
- Defendant. 

Statement of Claim. 

1. Tne aeienuauu un mo day of made his promissory note, whereby he promised to 

pay to the plaintiff or his order £ three months after date. 
2. The note became due on the day of 1874, and the defendant has not paid it. 
The plaintiff claims :— 

The amount of the note and interest thereon to judgment. 
The plaintiff proposes that this action should be tried in the bailiwick. 

[Title.] 18 . N o . 
Statement of Defence. 

1. The defendant made the note sued upon under the following circumstances:—The plaintiff and 
defendant had for some years been in partnership as coal merchants, and it had been agreed between them 
that they should dissolve partnership, that the plaintiff should retire from the business, that the defendant 
should take over the whole of the partnership assets and liabilities, and should pay the plaintiff the value of 
his share in the assets after deducting the liabilities. 

2. The plaintiff thereupon undertook to examine the partnership books, and inquire into the state of 
the partnership assets and liabilities; and he did accordingly examine the books, and make the said 
inquiries, and he thereupon represented to the defendant that the assets of the firm exceeded £10,000, and 
that the liabilities of the firm were under £3000, whereas the fact was that the assets of the firm were less 
than £5000, and the liabilities of the firm largely exceeded the assets. 

3. The misrepresentations mentioned in the last paragraph induced the defendant to make the note 
now sued on, and there never was any other consideration for the making of the note. 

[Title.] 18 ' . N o 

llcply. 

The plaintiff joins issue on the defence. No. 24. 18 No. 
BECOYERT OF LAND. 

LANDLORD AND TENANT. j n t ^ e Supreme Court. 

Between A.B. 

CD. 

Writ issued 

and 

. Plaintiff, 

- Defendant. 

Statement of Claim. 
1. On the day of the plaintiff let to the defendant a house, No. 52 street, 

in the city of Melbourne, as tenant from year to year, at the yearly rent of £120, payable quarterly, the 

tenancy to commence on the day of 
2. The defendant took possession of the house and continued tenant thereof until the day 

of last, when [\\a tenancy determined by a notice, duly given. 
3. The defendant, has disregarded the notice and still retains possession of the house. 
The plaintilV claims : — 

1. Possession of the house. 
2. £ for mesne profits from the day or' 

The plaintiff proposes that this action should be tried in the bailiwick. 
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In the Supreme Court. 
18 No. A P P E N D I X ( C ) . 

Between A.B. 

CD. 

And between C.D.-

A.IJ. 

and 

(by original action), 

and 

- Plaintiff, 

- Defendant, 

- Plaintiff, 

- Defendant, 

Defence. 

(by counter-claim). 
The defence and counter-claim of the above-named CD. 
1. Before the determination of the tenancy mentioned in the statement of claim, the plaintiff A.B., 

by writing dated the day of , and signed by him, agreed to grant to the defendant CD. a 
lease of the house mentioned in the statement of claim, at the yearly rent of ,C15(), for the term of twenty-
one years, commencing from the day of , when the defendant CD's tenancy from year 
to year determined, and the defendant has since that date been and still is in possession of the house under 
the said agreement. 

2. By way of counter-claim the defendant claims to have the agreement specifically performed and Counter-claim, 
to have a lease granted to him accordingly. 

Tn the Supreme Court. 
18 No. 

Between A.B. 

CD. 

And between C.D.-

A.B.-

and 

(by original action), 

and 

(by counter-claim). 

- Plaintiff, 

- Defendant, 

- Plaintiff, 

Defendant, 

The reply of the plaintiff A.B. 
The plaintiff A.B. admits the agreement stated in the defendant C.D.'s statement of defence, but he Reply, 

refuses to grant to the defendant a lease, saying that such agreement provided that the lease should contain 
a covenant by the defendant to keep the house in good repair and a power of re-entry by the plaintiff upon 
breach of such covenant, and the plaintiff' says that the defendant has not kept the house in good repair, 
and the same is now in a dilapidated condition. 

[Title.] 
Joinder of Issue. 

The defendant CD. joins issue upon the plaintiff A.B.'s statement in reply. 

In the Supreme Court. 

Between A.B. and CD. 

E.F. -

No. 25. 

Writ issued 

and 
- Plaintiffs, 

- Defendant. 

18 No. RECOVERY OF LAND. 

Statement of Claim. 
1. K. L., late of Sevcnoaks, in the county of (irant, duly executed his last will, dated the 4th day of 

April 1870, and thereby devised his lands at or near Sevcnoaks, and all other his lands in the county of 
Grant, unto and to the use of the plaintiffs and their heirs, upon the trusts therein mentioned, for the benefit 
of his daughters Margaret and Martha, and appointed the plaintiffs executors thereof. 

2. K. L. died on the .'3rd day of January 187:1, and his said will was proved by the plaintiffs in 
the Court on or about the 4th day of February 187-1. 

3. K. L. was at the time of his death seised in fee of a house at Sevcnoaks, and two farms near there 
called respectively , the home farm containing 276 acres, and the Longton farm containing 700 
acres, both in the'eounty of Grant. 

4. The defendant, soon after the death of A'. L., entered into possession of the house and two farms, 
and has refused to give them up to the plaintiffs. 

The plaintiffs claim : — 
1. Possession of* the house and two farms. 
2. £ for mesne profits of the premises from the death of K. L. till such possession shall be 

Claim. 

given. 
The plaintiffs propose that this action should be tried in the bailiwick. 

[Tit le .] 
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18 No. 
[Title.] 

Statement of Defence. 

1. The defendant is the eldest son of / . A , deceased, who was the eldest son of A". A., in the 

statement of claim named. 
2. By articles bearing date the 31st day of May 1827, and made previous to the marriage of K.L. 

with Martha his intended wife, A'. A., in consideration of such intended marriage, agreed to settle the house 
and two farms in the statement of claim mentioned (and of which he was then seised in fee) to the use of 
himself for his life, with remainder to the use of his intended wife for her life, and after the survivor's 
decease, to the use of the heirs of the body of the said K. L. on his wife begotten, with other remainders 
over. 

3. The marriage soon after took effect, K. A , by deeds of lease and release, bearing date respectively 
the 4th and 5th of April 1828, after reciting the articles in alleged performance of them, conveyed the 
house and two farms to the use of himself for his life, with remainder to the use of his wife for her life, and 
after the decease of the survivor of them, to the use of the heirs of the body of A . L. on the said Martha 
to be begotten, with other remainders over. 

4. There was issue of the marriage an only son Thomas L and two daughters. After the 
death of Thomas L , which took place in .February 1864, K. A., on the 3rd May 18(H, executed a 
disentailing assurance, which was duly enrolled, and thereby conveyed the house and two farms to the use 
of himself in fee. 

[Title.] 18 • No. 

licpli/. 

' The plaintiffs join issue upon the defendant's statement of defence. 

TRESPASS TO LAND. 

Claim. 

Defence. 

Reply. 

In the Supreme Court. 

Between A.B. 

E.F. 

No. 27. 

Writ issued 

and 

18 No. 

- Plaintiff, 

- Defendant. 

Statement of Claim. 
1. The plaintiff was, on the 5th March 1870, and still is the owner and occupier of a farm called 

Highficld farm, in the county of and in the bailiwick. 
2. A private road, known as Highficld lane, runs through a portion of the plaintiff's farm. It is 

bounded upon both sides by fields of the plaintiff's, and is separated therefrom by a hedge and ditch. 
3. Ifor a long time prior to the 5th March 187G the defendant had wrongfully claimed to use the 

said road for his horses and carriages on the alleged ground that the same was a public highway, and the 
plaintiff'had frequently warned him that the same was not a public highway, but the plaintiff's private road, 
and that the defendant must not so use it. 

4. On the 5th March 187(5 the defendant came with a cart and horse and a large number of 
servants and workmen, and forcibly used the road, and broke down and removed a gate which the plaintiff 
had caused to be placed across the same. 

5. The defendant and his servants and workmen on the same occasion pulled down and damaged the 
plaintiff's hedge and ditch upon each side of the road, and went upon the plaintiff's field beyond the hedge 
and ditch, and injured the crops there growing, and dug up and injured the soil of the road; and in any 
case the acts mentioned in this paragraph were wholly unnecessary for the assertion of the defendant's 
alleged right to use, or the user of the said road as a highway. 

The plaintiff claims :— 
1. Damages for the wrongs complained of. 
2. An injunction restraining the defendant from any repetition of any of the acts complained of. 
3. Such further relief as the nature of the case may require. 

[Title.] 18 . N o . 
Statement of .DeJ'enee, 

1. The defendant says that the road was and is a public highway for horses and carriages; and a 
few days before the 5th March 187G the plaintiff wrongfully erected the gate across the road for the purpose 
of obstructing and preventing, and it; did obstruct and prevent the use of the road as a highway. And the 
defendant on the said f)t.h March 1870 caused the said gate to be removed, in order to enable him lawfully 
to use the road by his horses and carriages as a highway. 

2. The defendant denies the allegations of the fifth paragraph of the statement of claim, and says 
that neither he nor any of his workmen or servants did any act or used any violence other than was 
necessary to enable the plaintifflawfully to use the highway. 

[Title.] 18 . No. lie ply. 

The plaintiff joins issue upon the defendant's statement of defence. No. 28. 
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No. 28. A P P E N D I X (C). 
Form of Demurrer. 18 . No. ——— 

In the Supreme Court. 
Between A.B. - - - Plaintiff, 0. xxvnr, r, 2. 

and 
CD. - - - Defendant. 

The defendant ["plaintiff] demurs Iodic [plaintiff's statement of complaint or defendant's statement 
of defence, or of set-oil', or of counter-claim], [or lo so much of the plaintiff's statement of complaint as 
claims or as alleges as a In-each of contract the matters mentioned in paragraph seventeen, 
or us the case may be], and says that the same is bad in law on the ground that [liere state a (jround of 
demurrer] and on other grounds, sufficient in law to sustain this demurrer. 

No. 2J). I b . r . l 3 . 
memorandum of Entry of Demurrer for Argument. 

18 . No. 
In the Supreme Court. 

A.B. v. CD. 
Enter for the argument the demurrer of to 

X.Y., 
Solicitor for the plaintiff [or, #•<?.] 

APPEsrom (B). 
FORMS OP JUDGMENT. 

No. 1. O.XLI.r. 
Default of Appearance and Defence in Case of Liquidated Demand. 

18 . N o . 
In the Supreme Court. 

Between A.B. - - Plaintiff, 
and 

CD. and E.F. - Defendants. 
30th November 187G. 

The defendants [or the defendant CD.] not having appeared to the writ of summons herein [or not 
having delivered any statement of defence], it is this day adjudged that the plaintiff recover against the 
said defendant £ and costs, to he taxed. 

No. 2. 
Judgment in default of Appearance in Action for Recovery of Land. 

18 . No. 
Between A.B. - - - Plaintiff, 

and 
CD. - - - Defendant. 

30th November 1876. 
No appearance having been entered to the writ of summons herein, it is this day adjudged that the 

plaintiff recover possession of the land in the said writ mentioned. 

No. 3. 
Judgment in default of Appearance and Defence after Assessment of Damages. 

18 . No, 
In the Supreme Court. 

Between A.B. and CD. - Plaintiffs, 
and 

E.F. and G.II. - - - Defendants. 
The day 18 . 

The defendants not having appeared to the writ of summons herein [or not having delivered a 
statement of defence], and an inquiry having been had to assess the damages which the plaintiff was entitled 
to recover, and the said damages having been assessed at £ , it is adjudged (hat the plaintiff 
recover £ and costs to be taxed. 

No. 4. 
Judgment at Trial by Judge without a Jury. 

In the Supreme Court. 1 8 . N o . 
The day of 18 . 

Between A.B. - - - - - Plaintiff, 
and 

CD., E.F.y and G.II. - - - Defendants. 
This action coming on for trial [the day of and] this day, before 

in the presence of counsel for the plaintiff and the defendants [or, if some of the defendants do not appear, 
for the plaintiff and (lie defendant CD., no one appearing for the defendants E.F. and G.II., although they 
were duly served with notice of trial as bv the affidavit of filed the day of ^ ^ 
appears f, upon hearing the probate of the will of , the answers of the defendants CD., E.F., 

and 
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APPENDIX ( D ) . and G.II to interrogatories, the admission in writing-, dated and signed by [Mr. 
the solicitor for] the plaintiff yl.Z>. and by [Mr. the solicitor for] the defendant CD., the 
affidavit of tiled the day of , the jiilit.la.vil; of filed the 

day of , the evidence of taken on their oral examination at the trial, and an 
exhibit marked X, being an indenture dated, &c„ and made between [parties], and what was alleged by 
counsel on both sides : This Court doth declare, &c. 

And this Court doth order and adjudge, &c. 
No. 5. 

Judgment after Trial by a Jury. 18 . No. 
Between A.B. - - Plaintiff, 

and 
CD. - - - Defendant. 

15th November 18 . 
The action having on the 12th and 13th November 1876 been tried before the Honorable Mr. Justice 

and a jury at Goclong, and the jury having found [state findings as in 
Judge's certificate], and the said Judge having ordered that judgment be entered for the plaintiff for £ 
and costs of suit [or as the case may be] : Therefore it is adjudged that the plaintiff recover against the 
defendant £ and £ for his costs of suit [or that the plaintiff recover nothing against the defendant, 
and that the defendant recover against the plaintiff £ for his costs of defence, or as the case may be']. 

In the Supreme Court. 

No. 6a. , 
Judgment after Trial of Questions of Account by Referee. 18 . No. 

Between A.B. Haintiff, 
and 

CD. - - - Defendant, 
The day of 18 . 

The questions of account in this action having been referred to 
found that there is due from the to the the s 

do pay the cost of the reference. 
I t is this day adjudged that the recover against the said 

taxed. 
The above costs have been taxed and allowed at £ as appears by the Master's Certifi 

cate dated the day of 18 . 

, and he having 
the'sum of £ and 'directed that the 

£ and costs to be 

In the Supreme Court. 

No. 7. 
Judgment upon Motion for Judgment. 18 No. 

Between A.B. 

CD. 
and 

Plaintiff, 

Defendant. 

30th November 18 . 
This day before 

behalf of the said 
for and Mr. Y. of counsel for 

Mr. X. of counsel for the plaintiff ^ ^ " { ^ 0 ^ * £ 
^tatejn.lynent no^lforXand t h e . ^ M . . X . havtng 

the Court adjudged 

No. 8. 

* " appearance having 
been entered to the \rrit 
of summons " or " state
ment of defence or 
demurrer having been 
delivered by the 
defendant." 

t " the value of the 
goods," or " damages," 
or both, as th<3 case 
may be. 

Wo. 8. 
Interlocutory Judgment in default of Appearance or Defence where Demand unliquidated. 

In the Supreme Court. 18 . No. 
Between A.B. - - - - - Plaintiff, 

and 
CD. - - - - - Defendant. 

The day of 18 
No* herein. 
It is this day adjudged that the plaintiff recover against the defendantf 

to he assessed. 

No. 

* Kecite order. 

No. 9. 
Judgment after Appearance and Order under Order XIV., B. la. 

In the Supreme Court. 18 
Between A.B. - - - - - Plaintiff, 

and 
CD. - - - - - Defendant. 

The day of 18 
The defendant having appeared to the writ of summons herein, and the plaintiff having by the 

order of , dated the day of 18 , obtained leave to sign judgment 
under the Rules of the Supreme Court, Order XIV, Rule la, for* It is this day 
adjudged that the plaintiff" recover against the defendant X and costs to be taxed. 

The above costs have been taxed and allowed at X 
Certificate dated the clay oi 
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l a the Supreme Court. 

No. 10. 

Judgment after Trial by Court rcithout Jury. 

A P P E N D I X ( D ) . 

Between A.B. 

CD. 
This action having on the 

and the said on the 
be entered for the for £ 

It is this day adjudged that the 
costs to be taxed. 

and 

day of 
day of 

Plaintiff, 
18 No. 

Defendant. 
18 been tried before 

18 having ordered that judgment 

recover from the and 

The above costs have been taxed and allowed at £ 
Certificate dated the day of 18 

Judgment entered the day of 

as appears by the Taxing Officer's 

18 

In the Supreme Court. 

No. 11. 
Judgment in pursuance of Order. 

18 No. 
Between A.B. 

CD. 
and 

Plaintiff, 

Defendant. 
18 , whereby it was ordered Pursuant to the Order of dated 

and default having been made : 
It is this day adjudged that the plaintiff recover against the said defendant £ and costs 

to be taxed. 

The above costs have been taxed and allowed at £ 
Certificate dated the day of 18 

, as appears by the Taxing Officer's 

In the Supreme Court. 

No. 13. 
Judgment for Defendant's Costs on Discontinuance. 

18 No. 
Between A.B. 

CD. 
and 

Plaintiff, 

Defendant. 
The day of 18 
The plaintiff having by a notice in writing dated the day of 18 
It is this day adjudged that the defendant recover against the plaintiff costs to be taxed. 

The above costs have been taxed and allowed at .£ 
Certificate dated the day of 18 

* * " wholly discontinued 
this action," or " with
drawn his claim in this 
action for," or " with-

, as appears by the Taxing Officer's drawn so much of his 
' L L J ° claim in this action as relates to "; or as the 

case may be. 

In the Supreme Court. 

No. 14. 
Judgment for Plaintiff's Costs after Confession of Defence. 

18 
Between A.B. 

CD. 
and 

Plaintiff, 

Defendant. 

No. 

The day of 1 8 . 
The defendant in his statement of defence lierein having alleged a"ground'of defence which arose 

after the commencement of this action, and the plaintiff having on the day of 
18 delivered a confession of that defence : 

It is this day adjudged that the plaintiff recover against the defendant costs to be taxed. 

The above costs have been taxed and allowed at £ 
Certificate dated the dav of 18 

as appears by the Taxing Officer's 

No. 15. 
Judgment for Costs after Acceptance of Money paid into Court. 

In the Supreme Court. 18 No. 
Between A/? . - - - Plaintiff, 

and 
CD. - - - Defendant. 

The dayot 18 
The defendant having paid into Court in this action the sum of £ in satisfaction of the 

plaintiffs claim, and the plaintiff having by his notice dated the day of 18 
accepted 
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APPENDIX (D) . accepted that sum in satisfaction of his entire cause of action, and the plaintiff's costs herein having 

been taxed, and the defendant not having paid (lie same within forty-eight hours after the said 

taxation : 
i t is this day adjudged that the plaintiff recover against the defendant costs to be taxed. 

The above costs have been taxed and allowed at ,£ , as appears by the Taxing Officer's 

Certificate dated the day of 18 

No. 16. 
Judgment xuliere no Judgment entered at Trial by Jury. 

In the Supreme Court. 18 No. 
Between A.B. - Plaintiff, 

and 
CD. - - - Defendant. 

* Dato of Ordor of Court. T h e * day of 18 
This action having on the 18 been tried before and 

a jury of the , and the jury having found and 
the not having thought fit to order any judgment to be entered : 
Now on motion before the Court for judgment on behalf of the , the Court 
having 

I t is this day adjudged that the recover against the the sum of £ 
and costs to be taxed. 

The above costs have been taxed and allowed at £ , as appears by the Taxing Officer's 
fficatc dated the day of 18 
Judgment entered the day of 18 

No, 17. 
Judgment after Motion on leave reserved. 

In the Supreme Court. 
Between A.B. - Plaintiff, 

and 
CD. - - - Defendant. 

18 No. 

* Date of Order of Court. The * day of 1 8 . 
This action having on the 18 been tried before and 

a jury of the , and the jury having found and 
having ordered that judgment be entered for , subject to leave 

to the to move to set aside the judgment : Now on motion before the 
Court for judgment on behalf of the , the Court having 

t "do stand" or "be set It is this day adjudged that the said judgmentf 
aside and that the 
recover against the 

the sum of £ The above costs have been taxed and allowed at £ , as appears by the Taxing Officer's 
and costs to be taxed. C e r t i f i c a t e d a t c d t h e d a y o f j 8 . 

Judgment entered the day of 18 

No. 18. 

Judgment on Motion after Trial at Issue. 

In the Supreme Court. 
Between A.B. •• Planting 

and 
CD. - - - Defendant. 

* Date of Order of Court. T h e * day of 18 
t "issues" or "questions.'* The f of fact arising in this action by the order datcd the 

day of ordered to be tried before having on the day of 
been tried before , and the having found : Now 

on motion before the Court for judgment on behalf of the , the Court having 
It is this day adjudged that the recover against the the sum 

of £ and costs to be taxed. 

The above costs have been taxed and allowed at £ , as appears by the Taxing Officer's 

Certificate dated the day of 18 
Judgment entered the day of 18 

No. 19. 
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In the Supreme Court. 

No. 19. 
Judgment on Motion generally. 

Between AT?. -

121 

APPENDIX (D). 

CD. 
day of The * 

This action having on the 
on motion for judgment on behalf of the 
the having ordered that f 

I t is this day adjudged that the 
and costs to be taxed. 

and 

clay of 

Plaintiff, 

Defendant. 

18 No. 

18 
18 come on before the Court 

, and the Court after hearing counsel for 

recover against the the sum of £ 

• Date of Order of Court. 

t As In Order of Court. 

The above costs have been taxed and allowed at £ 
Certificate dated the day of 

Judgment entered the day of 
18 

, as appears by the Taxing Officer's 

18 

No. 20*. 

In the Supreme Court. 
Notice of Judgment under Order XVI, R. 11. 

Between A.B. 
and 

Plaintiff, 

Defendant. 

18 No. 
C. 0. XXIII, r. 20. 

CD. 
To X. F. of 

Take notice that from the time of the service of this notice you [or, as the case may be, the infant 
or person of unsound mind] will be bound by the proceedings in the above action, in the same manner 
as if you [or the said infant or person of unsound mind] had been originally made a party to the 
action, and that you [or the said infant, $fc.~] may, by an order of course, have liberty to attend the 
proceedings under the within-mentioned judgment: And that you [or the said infant, $•<;.] may, within 
one month after the service of this notice, apply to the Court to add to the judgment." 

APFENBI1 (E). 
FORMS OF P R E C I P E . 

No. 1. 

Fieri Facias. 

0. XLII, r. 10. 

fn the Supreme Court. 
18 No. 

Between A.B, 
and 

- Plaintiff, 

CD. and others -
Seal a writ of fieri facias directed to the sheriff of the 

- Defendants. 
bailiwick to levy against CD, 

the sum of £ and also £ for interest thereon [and £ costs and also £ for interest thereon] 
r r n : __re »_ i - / * _ A - T J . T i n -1 [Taxing officer's certificate, dated day of 0 

X.Y., solicitor for [party on whose behalf writ is to issue"]. 

In the Supreme Court. 
Between A.B. 

No. 3. 
Venditioni Exponas. 

and 

18 No. 

- Plaintiff, 

CD. and others - Defendants. 
Seal a writ of venditioni exponas directed to the sheriff of the bailiwick to sell the real and 

personal estate of CD. taken under a writ of fieri facias in this action tested day of 
X. F. , solicitor for 

No. 6. 

Writ of Sequestration. 

In the Supreme Court. 
18 . No. 

Between A.B. 

CD. and others 
Seal a writ of sequestration against CD. 

[names of Commissioners]. 
Order dated day of 

and 
- Plaintiff, 

for not 
Defendants, 

at the suit of A.B. directed to 

No. 7. 
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18 No 

In the Supreme Court. 
Between A.B, 

and 
CD. and others -

Seal a writ of possession directed to the sheriff of the 

to A.B. of • » 
Judgment dated day oi 

No. 8. 
Writ of Deliveri/. 

- Plaintiff, 

- Defendants. 
bailiwick to deliver possession 

18 . No. 

In the Supreme Court. 
Between A.B. 

and 
CD. and others -

Seal a writ of delivery directed to the sheriff of the 

- Plaintiff, 

- Defendants. 
bailiwick to make delivery to 

A.B. of 

No. 9. 
Writ of Attachment. 

18 . No. 

In the Supreme Court. 
Between A.B. 

- Plaintiff, 
and 

CD. and others 
Seal in pursuance of order dated the day of ai 

heriff of the bailiwick against CD. for not delivering to A.B. 

- Defendants. 
an attachment directed to the 

sheriff 

In the Supreme Court 

No. 10. 
Distringas against Ex-Sheriff. 

Between A.B. 

CD. 

Plaintiff, 
18 No. 

and 

18 

C.D. - - - - - Defendant. 
Seal a writ of distringas nuper vicecomitcm quod venditioni exponas, directed to the sheriff 

of the bailiwick, to sell the goods and of , taken under a writ of 

fieri facias in this action tested the day of 
Dated the day of 18 . 

(Signed) 
(Address) 

solicitor for the 

No. 12. 
Certiorari. 

In the Supreme Court ^ ^ 
18 . No. 

Plaintiff, 

CD. 
Seal in pursuance of order dated 
Dated the day of 

and 

a 
18 

- Defendant, 
a writ of certiorari directed to 

(Signed) 
(Address) 

solicitor for the 

No. 13. 
Prohibition. 18 . No. 

now depending in the Court. 
- Plaintiff, 

In the Supreme Court. 
In the matter of a certain 

Between A. b. -
^ -r-, ' - Defendant. , 

Be* a ^ of P o t i o n « & * * a ^ . ^ ^ ^ ^ "* to * ° " ^ 

(Signed) Dated the 
(Address) 

solicitor for the No. 14. 
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In the Supreme Court. 
Between A.B., 

No. 14. 
Mandamus. 

and 
- Plaintiff, 

CD., -
Seal in pursuance of order dated 

to returnable 
Dated the day of 18 

(Signed) 
(Address) 

solicitor for the 

- Defendant, 
a writ of mandamus directed to 

123 

A P P E N D I X ( E ) . 

18 No. 

commanding 

No. 15. 
Habeas Corpus ad Testificandum. 

In the Supreme Court. 18 jjo 
Between A.B., Plaintiff, 

and 
C.D., - - - - - Defendant. 

Seal in pursuance of order dated a writ of habeas corpus ad testificandum directed 
to the to bring before 

Dated the day of 18 . 
(Signed) 
(Address) 

solicitor for the 

In the Supreme Court. 
Between A.B., 

an., 
Seal in pursuance of order dated 

returnable 
Dated the day oi 

No. 17. 
Commission of Partition. 

and 
Plaintiff, 

18 No. 

- Defendant, 
a commission of partition directed to 

18 . 
(Signed) 
(Address) 

solicitor for the 

In the Supreme Court. 

No. 18. 
Amended Summons. 

Between A.B., -

by5 

CD., -
Amend in pursuance of order [or fiat] dated 

and 

Dated the day of 18 
(Signed) 
(Address) 

solicitor for the 

; Plaintiff, 
18 No 

- Defendant, 
the writ of summons in this action 

* Set out amendments 
when required. 

In the Supreme Court. 
Between A.B., 

No. 19. 
Renewed Summons. 

and 
CD., -

Seal in pursuance of order dated 
as follows:— 

Dated the day of 18 
(Signed) 
(Address) 

solicitor for the 

Plaintiff, 
18 No. 

- Defendant. 
, a renewed writ of summons in this action, indorsed 

No. 20. 
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In the Supreme Court. 
Between A.B., 

No. 20. 
Subpoena. 

and 

18 No. 

Seal writ of subpoena 
Dated the d a ? o t 

CD., - ' , 
on behalf of the 

Plaintiff, 

Defendant. 
directed to eturnable 

18 
(Signed) 
(Address) 

solicitor for the 

In the Supreme Court. 

Enter an appearance for 
Dated the 

Between A.B., -

CD., -

No. 21. 
Entry of Appearance. 

and 

18 
- Plaintiff, 

- Defendant. 

No. 

* If this address be 
beyond three miles from 
the General Post Offioe, 
an address for service 
within three miles 
thereof must be given. 

The said defendant require 

in this action 
day of 18 

(Signed) 
of* 

agent for 
of 

a statement of claim to be delivered. 

In the Supreme Court. 
Between A.B., -

No. 22. 
Entry of Appearance limiting Defence. 

Plaintiff, 
18 No. 

and 

* If this address be 
beyond three miles from 
the General Post Office, 
an address for service 
within three miles 
thereof must be given. 

CD., - - - - - Defendant. 
Enter an appearance for the defendant in this action. The said defendant limits his defence 

to part only of the property mentioned in the writ of summons, namely, to The address 

of is 
Dated the day of 18 

(Signed) 
of* 

agent for 
of 

The said defendant require a statement of claim to be delivered. 

In the Supreme Court 
Between A.B., 

CD., 

No. 23. 
Entry of Appearance. 

Order L., Rule 5. 

and 

- Plaintiff, 
18 No. 

» If this address be 
beyond three miles from 
the General Post Office, 
an address for service 
within three miles 
thereof must be given. 

- Defendant. 

Enter an appearance for who has been served with an order dated the 
day of to carry on and prosecute the proceedings in this action. 

Dated the day of 18 
(Signed) 

of* 
agent for 

of 

In the Supreme Court. 

No. 24. 
Entry of Appearance. 

Order XVI,'Rules 18 and 20. 

Between A.B., 

C D . , 
Enter an appearance for 

day of 18 
Order XVI, Rules 18 and 20. 

Dated the day of 

- Plaintiff, 
18 No. 

and 

* If this address be 
beyond three miles from 
the General Post Office, 
an address for service 
within three miles 
thereof must be given. 

The said defendant require 

- Defendant. 
to the notice issued in this action on the 

by the defendant under the Rules of the Supreme Court, 

IS 
(Signed) 

of* 
agent for 
' of 

a statement of claim to be delivered. 
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In the Supreme Court. 

Enter an appearance for 
this action. 

Dated the 

No. 25. 
Entry of Appearance to counter-claim. 

Between A.B., -

CD., -
and 

- Plaintiff, 
18 No. 

- Defendant, 
to the counter-claim of the above-named defendant 

day of 18 
(Signed) 

of* 
agent for 

of 

In the Supreme Court. 

No. 2G. 

Entry of Action for Trial. 

Enter this action for trial. 
Dated the 

Between A.B.} -

CD., -

day of 

18 

and 
Plaintiff, 

Defendant. 

(Signed) 
(Address) 

18 

No. 

125 
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m 

* If this address be 
beyond three miles from 
the General Post Oflice, 
an address for service 
within three miles 
thereof must be given. 

In the Supreme Court, 
Between A.B., -

CD., 

No. 27. 

Entry of Appeal. 

m m 

and 

Enter this appeal from the order [or judgment] of 
the day of . 18 

Dated the day of 

Plaintiff, 
18 

- Defendant. 

No. 

(Signed) 
(Address) 

18 

in this action, dated 

No. 28. 
Entry of Demurrer for Argument. 

In the Supreme Court. 
Between A.B., -

CD., -
Enter for argument the demurrer of 
Dated the day of 

and 
- Plaintiff, 

18 No. 

- Defendant, 
to the in this action. 

18 , 
(Signed) 
(Address) 

No. 29. 
Entry for Argument generally. 

In the Supreme Court. 

Set down for argument the 

Dated the 

Between A.B., -

CD., -

day of 

and 

18 
Plaintiff, 

Defendant. 

18 
(Signed) 
(Address) 
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In the Supreme Court. 

No. 31. 
Memorandum of Service of Notice of Judgment. 

Between A.B., 
and 

Plaintiff, 
18 No. 

CD., - - - - - Defendant. 
Enter memorandum of service of notice of judgment made in tins action, and dated the 

day of 18 , on the undermentioned persons, viz. :— 

Name of Party served. Date of Service. 

Dated the day of 18 
(Signed) 
(Address) 

In the Supreme Court. 

Search for 
Dated the 

No. 32. 
Search. 

A.B v. CD. 
18 No. 

day of 18 
(Signed) 
(Address) 

agent for 
solicitor for 

0 . XLII, r. 12. A P P E N D I X ( P ) . 

FORMS or WRITS OP EXECUTION. 

No. 1. 
Writ of Fieri Facias. 

In the Supreme Court. 
18 No. 

Between A.B. 
and 

- Plaintiff, 

CD. and others - Defendants. 
Victoria, by the Grace of God of the United Kingdom of Great Britain and Ireland Queen, Defender 

of the Faith. 
To the sheriff of the bailiwick, greeting: 

We command you that of the real and personal estate of CD. in your bailiwick you cause to be 
made the sum of £ and also £ for interest thereon until this day, which 
said sum of money and interest were lately before us in our Supreme Court in a certain action [or certain 
actions, as the case may he] wherein A.B. is plaintiff and CD. and others are defendants [or in a certain 
matter there depending intituled " In the matter of E.F." as the case may he] by a judgment [or order, as 
the case may he] of our said Court, bearing date the day of adjudged [or ordered, as the 
case may he] to be paid by the said CD. to A.B., together with certain costs in the said judgment [or 
order, as the case may he] mentioned, and which costs have been taxed and allowed at the sum of £ , 
as appears by the certificate of the taxing officer, dated the day of : And that of the real and 
personal estate of the said CD. in your bailiwick you further cause to be made the said sum of £ 
[costs] together with £ for interest thereon until this day, f and that you have that money and 
interest before us in our said Court immediately after the execution hereof to be paid to the said A.B. in 
pursuance of the said judgment [or order, as the case may he] : And in what manner you shall have 
executed this our writ make appear to us in our said Court immediately after the execution thereof ; and 
have there then this writ. 

Witness Sir W. F. S., Knight, at Melbourne, the day of 

t 'I IK: writ nwxt IK: SO moulded as to follow tin: substance of the judgment or order. The interest will he calculated on the 
money recovered from the time of the trhil or inquiry or if there shall have been no trial or inquiry from the date of the 
judgment or order and on the costs from the date of the allocatur. Fractional parts of interest may he omitted, in which case 
they will be waived. 

WRITS. 
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WRITS. A P P E N D I X ( F ) . 

No. la. 
Fieri Facias on Order for Costs. 

In the Supreme Court. 18 $ 0 
Between Plaintiff, 

and 
Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith : 

To the sheriff of the bailiwick greeting : 
We command you that of the real and personal estate of* in your bailiwick you cause to 

be made the sum of for certain costs which by an order of our Supreme Court, dated the 
day of 18 , were ordered to be paid by the said to 

and which have been taxed and allowed at the said sum, and interest on the said sum at the rate of £ 
per centum per annum from the day of 18 and that you have the said sum 
and interest before us in our said Court, immediately after the execution hereof, to be rendered to the 
said _ . And in what manner you shall have executed this our writ make appear to us 
immediately after the execution hereof. And have there then this writ. 

Witness Sir W. P. S., Knight, the day of 18 , at Melbourne. 
Levy £ and £ for costs of execution, &c, and also interest on £ at £ per 

centum per annum from the day of 18 until payment; besides sheriff's poundage, 
officers' fees, costs of levying, and all other legal incidental expenses. 

This writ was issued by of agent for of 
solicitor for the 

The is a and resides at in your bailiwick. 

No. 3. 
Writ of Venditioni Exponas. 

18 . No. 
In the Supreme Court. 

Between A.B. Plaintiff, 
and 

CD. and others - Defendants. 
Victoria, by the grace of God of the United Kingdom of Great Britain and Ireland Queen, Defender 

of the Paith. 
To the sheriff of the bailiwick, greeting: 

Whereas by our writ we lately commanded you that of the real and personal estate of CD. [here 
recite the fieri facias to the end,'] : And on the day of you returned 
to us in our said Court, that by virtue of the said writ to you directed you had taken real and personal 
estate of the said CD. to the value of the money and interest aforesaid, which said real and personal estate 
remained in your hands unsold for want of buyers : Therefore we, being desirous that the said A.B. should 
be satisfied his money and interest aforesaid, command you that you expose to sale, and sell or cause to be 
sold, the real and personal estate of the said CD,, by you in form aforesaid taken, and cvary part thereof, 
for the best price that can be gotten for the same, and have the money arising from such sale before us in 
our said Court immediately after the execution hereof, to be paid to the said A.B. And have there 
then this writ. 

Witness Sir W. P. S., Knight, at Melbourne the day of 

In the Supreme Court. 

No. 7. 
Writ of Possession. 

18 . No. 

Between A.B. - - - - - Plaintiff, 
and 

CD. and others - - - *• Defendants. 
Victoria, &c. 

To the sheriff of the bailiwick, greeting : 
Whereas lately in our Supreme Court, by a judgment of the same Court [A.B. recovered] or [E.F. 

was ordered to deliver to A.B.~] possession of all that with the 
appurtenances in your bailiwick : Therefore Ave command you that, without delay, you cause the said A.B. 
to have possession of the said land and premises with the appurtenances: And in what manner you have 
executed this our writ make appear to us in our said Court immediately after the execution hereof; and 
have you there then this writ. Witness, &c. 

No. 8. 
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In the Supreme Court. 
Between A.B. 

No. 8. 
Writ of Delivery. 

and 

18 No. 

- Plaintiff, 

, , . - Defendants, 
f ffilc S c d Kingdom of Great Britain and Ireland Queen, Defender 

Victoria, by the grace of God oi the umtcuivu.0 

° f *6To AoWritTo f tho ' S L C ^ U c l s . that is to say [/„,,• , » — 
We command yon that yithout deiay you cansc the * ^ ,,„„ ,„,„, r W / « »*»«] to be 

then this writ. Witness, &c. 

The Like, in another form. 
[Proceed as in the preceding form until the f and then thus:] of the goods and chattels of the said 

CD. in your bailiwick you cause to be made £ [the assessed value of the chattels']: And in what 
manner you shall have executed this our writ make appear to us in our said Court, immediately after the 
execution hereof-, and have you there then this writ. Witness, &c. 

In the Supreme Court. 
x u * Between A.B. 

No. 9. 
Writ of Attachment. 

and 

18 No. 

- Plaintiff, 

CD. and others - Defendants. 
Victoria, by the grace of God of the United Kingdom of Great Britain and Ireland Queen, Defender 

of the Faith. 
To the sheriff of the bailiwick, greeting : 

We command you to attach CD. so as to have him before us in our Supreme Court, there to 
answer to us, as well touching a contempt which he it is alleged hath committed against us, as also such 
other matters as shall be then and there laid to his charge, and further to perform and abide such order 
as our said Court shall make in this behalf ; and hereof fail not, and bring this writ with you. 
Witness, &c. 

In the Supreme Court. ̂ ^ ^ 

No. 10. 
Writ of Sequestration. 

— • 

and 

18 No. 

Plaintiff, 

CD. and others - Defendants. 
Victoria, by the grace of God of the United Kingdom of Great Britain and Ireland Queen, Defender 

of the Faith. 
To [names of not less than four commissioners'] greeting: 

Whereas lately in our Supreme Court, in a certain action there depending, wherein A.B. is plaintiff 
and CD. and othcis are defendants [or in a certain matter then depending, intituled " In the matter 
of E.F.," as the case may he] by a judgment [or order, as the case may be] of our said Court, made in the 
said action [or matter], and bearing date the day of 187 , it was 
ordered that the said CD. should [pay into Court, to the credit of the said action the sum of C , or as 
the case may bc\ : Know ye, therefore, that we, in confidence of your prudence and fidelity, have given» 
and by these presents do give to you, or any three or two of you, full power and authority to enter upon all 
the messuages, lands, tenements, and real estate whatsoever of the said C />., and to collect, receive, and 
sequester into your hands not only all the rents and profits of his said messuages, lands, tenements, and real 
estate but also all his goods, chattels, and personal estates whatsoever ; and therefore Ave command you, any 
three or two of you, that you do at certain proper and convenient days and hours go to and enter upon all 

the 
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the messuages, lands, tenements, and real estates of the said CD., and that you do collect, take, and get 
into your hands not only the rents and profits of his said real estate, but also all his goods, chattels, and 
personal estate, and detain and keep the same under sequestration in your hands until the said CD. shall 
[pay into Court to the credit of the said action the sum of £ or, as the case may be, clear his contempt], 
and our said Court make other order to the contrary. Witness, &c. 

129 
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No. 11. 
Delivery or Assessed Value, 

In the Supreme Court. 
Between ,4.2?., -

and 

18 
- Plaintiff, 

No. 

CD., - - - - ' - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To the sheriff of the bailiwick greeting : 

We command you that without delay you cause to be returned to' the following 
chattels, namely,* which the said latelyf in an action in our Supreme Court. 

And we further command you that if the said chattels cannot be found in your bailiwick, then of 
the land and chattels of the said in your bailiwick you cause to be made £% 
And in what manner you shall have executed this our writ make appear to us in our said Court 
immediately after the execution hereof. And have there then this writ. 

Witness Sir W. li\ S., Knight, the day of in the year of our Lord One 
thousand eight hundred and , at Melbourne. 

If the chattels cannot be found in your bailiwick, levy £ the assessed value thereof, and 
interest thereon at £ per centum per annum, from the day of 18 until payment, 
besides sheriff's poundage, officers' fees, costs of levying, and all other legal incidental expenses. 

This writ was issued by of agent for of solicitor to the 
who reside at 

The defendant is a and reside at in your bailiwick. 

* Enumerate chattels 
recovered by judgment 
for the return of which 
execution has been 
ordered to issue. 

t " recovered against " 
or " was ordered to 
deliver to the said.'* 

% The assessed value of 
the chattels. 

In the Supreme Court. 
Between A.B. 

No. 12. 
Distringas against Ex-Sheriff. 

and 

18 
Plaintiff, 

No, 

CD - - . - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To the sheriff of the bailiwick greeting : 

We command you that you distrain late sheriff of your county aforesaid, by all his 
land and chattels in your bailiwick, so that neither he nor anyone by him do lay hands on the same 
until you shall have another command from us in that behalf, and that you answer to us for the issues 
of the same, so that the said expose for sale and sell or cause to be sold for the best 
price that can be gotten for the same, those lands and chattels which were of in your 
bailiwick, to the value of £ ,* the sum of £ which lately before us in our Supreme Court 
in a certain action wherein plaintiff and defendant , by af 
of our said Court bearing date the day of , was J to be paid by the 
said to the said , and of the sum of £ , the amount at whicli the 
costs in the said f mentioned have been taxed and allowed, and of interest on the said sum of 
£ at the rate of £ per centum per annum from the day of , and on the said 
sum of £ at the same rate from the day of , winch lands and chattels he lately 
took by virtue of our writ, and which remain in his hands for want of buyers, as the said late sheriff 
hath lately returned to us in our said Court. And have the money arising from such sale before us in 
our said Court immediately after the execution hereof, to be paid to the said . And have 
there then this writ. 

Witness, Sir W. F. S., Knight, the day of in the year of our Lord One 
thousand eight hundred and , at Melbourne. 

This writ was issued by of 
solicitor for the who reside at 

The defendant is a and resides at 

ageut for 

in your bailiwick. 

of 

APPENDIX (G). 

* The " amount of," or 
" part of." 

t ''judgment" or 
" order." 

% " adjudged " or 
•' ordered." 

• 

143 



130 Supreme Court. [47 VICT. 

APPENDIX (G). 

APPU^BSX (Cfr). 

• "plaintiff" or 
" defendant." 

In the Supreme Court. 

No. 1. 
Subpoena ad testificandum {General Form). 

18 
Between A.B., 

and 
- Plaintiff, 

No. 

C.D., - - - - - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To greeting: 

We command you to attend before at on day the 
day of 18 , at the hour of in the noon, and so from day to day 
until the above cause is tried, to give evidence on behalf of the* 

Witness Sir W. F. S., Knight, the day of in the year of our Lord One 
thousand eight hundred and , at Melbourne. 

In the Supreme Court. 

No. 2. 
Subpoena duces tecum {General Form). 

Between A.B., -
and 

- Plaintiff, 
18 No. 

CD., - - - - - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To greeting: 

We command you to attend before at 
day of 18 , at the hour of in the 
until the above cause is tried, to give evidence on behalf of the 

t Specify documents to be and produce at the time and place aforesaid j" 
produced. Witness Sir W. F. S., Knight, the day of 

thousand eight hundred and , at Melbourne. 

on day the 
noon, and so from day to day 

and also to bring with you 

in the year of our Lord One 

In the Supreme Court. 

No. 3. 
Subpoena ad testificandum at Assizes. 

Between A. B. -
and 

- Plaintiff, 
18 No. 

CD., - - - - - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To greeting: 

We command you to attend before at the assizes 
to be holden at on day the day of 1 8 , at the hour 
of in the noon, and so from day to day during the said assizes until the above 
cause is tried, to give evidence on behalf of the 

Witness Sir W. F. S., Knight, the day of in the year of our Lord One 
thousand eight hundred and , at Melbourne. 

In the Supreme Court. 

No. 4. 
Subpoena duces tecum at Assizes. 

Between A.B., -
and 

- Plaintiff, 
18 No. 

C D . , - - Defendant. 
VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To greeting: 

We command you to attend before at the assizes 
to be holden at on day the day of 18 , at the 
hour of in the noon, and so from day to day during the said assizes until the 
above cause is tried, to give evidence on behalf of the , and also to bring with you and 

» Specify documents to be produce at the time and place aforesaid* 
P rodnccd- Witness Sir W. F. K., Knight, the day of in the year of our Lord One 

thousand eight hundred and , at Melbourne. 
No. 5. 
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No. 5. APPKNDIX ( G ) . 

Subpoena ad testificandum at Sittings of the Supreme Court, ——— 

In the Supreme Court. 18 No. 
Between A.B. - - - Plaintiff, 

and 
CD. - - - - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith. 

To greeting: 
We command you to attend at the sittings of our Supreme Court to be holden at 

on day the day of 18 , .it the hour of in the 
noon, and so from day to day during the said sittings until the above cause is tried, to give evidence 
on behalf of the 

Witness Sir W. F. S., Knight, the day of in the year of our Lord One 
thousand eight hundred and , at Melbourne. 

No. 6. 
Subpoena duces tecum at Sittings of Supreme Court. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff, 

and 
CD. - - - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith. 

To : 
We command you to attend at the sittings of our Supreme Court to be holden at 

on day the day of 18 , at the hour of o'clock in the 
noon, and so from day to day until the above cause is tried, to give evidence on behalf 

of the and also to bring with you and produce at the time and place aforesaid* * Specify documents 
Witness Sir W. F. S., Knight, the day of in the year of our Lord One produced, 

thousand eight hundred and , at Melbourne. 

No. 8. 
Certiorari to County Court. 

In the Supreme Court. 18 No. 
Between A.B. - Plaintiff, 

and 
CD. - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith. 

To the Judge of the County Court holden at greeting : 
We, willing for certain causes to be certified of a plaint levied in our Court before you against 

at the suit of command you that you send to us 
forthwith in our Supreme Court the said plaint with all things touching the same, as fully and 
entirely as the same remain in our said Court before you, by whatsoever names the parties may be 
called therein, together with this writ, that we may further cause to be done thereupon what of right 
we shall see fit to be done. 

Witness Sir W. F. S., Knight, the day of , in the year of our 
Lord One thousand eight hundred and , at Melbourne. 

This writ was issued by of 
agent for * of solicitor for 
the who reside at 

No. 9. 
Certiorari (General). 

In the Supreme Court. 18 No. 
Between A.B. - Plaintiff, 

and 
CD. - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith. 

To the greeting: 
We, willing for certain causes to be certified of command you that you send to us 

in our Supreme Court on the day of the aforesaid, 

with 
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with all things touching the same, as fully and entirely as tliey remain in together with 
this writ, that we may further cause to he done thereupon what of right we shall see fit to be done. 

Witness Sir W. F. S., Knight, the day of , in the year of our 
Lord One thousand eight hundred and , at Melbourne. 

This writ was issued by 
agent for 
t g e who reside at 

of 
of 

solicitor for 

No. 10. 
Prohibition. 

In the Supreme Court. ^ ^ ^ Plaintiff, 
18 No. 

and 
CD, - - - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. 
To the [Judge of the County Court holden at] and to [iiame of plaintiff'] of 

greeting : 
Whereas we have been given to understand that you the said have [entered 

a plaint against] CD. in the said Court, and that the said Court has no jurisdiction in thesajd 
[cause], or to hear and determine the said [plaint] by reason that \state facts showing want of juris-

diction]. 
We therefore hereby prohibit you from further proceeding in the said [action] in the said Court. 
Witness !Sir W. F. S., Knight,'the day of in the year of our Lord 

One thousand eight hundred and , at Melbourne. 

This writ was issued by 
agent for 
t h e who reside at 

of 
of 

solicitor for 

No. 11. 
Commission to Examine Witnesses. 

18 No. 
In the Supreme Court. ^ ^ ^ Plaintiff, 

and 
CD. - - - Defendant. 

VICTORIA, by the Grace of God of the United Kingdom of Great Britain and Ireland 

Queen, Defender of the Faith. To of and of commissioners named by 

and on behalf of the and to of and of 
commissioners named by and on behalf of the greeting : 

Know ye that we in confidence of your prudence and fidelity have appointed you and by these 
presents give you power and authority to examine on interrogatories and viva voce as hereinafter 
mentioned witnesses on behalf of the said and respectively at 
before ycu or any two of you, so that one commissioner only on each side be present and act at the 
examination. And we command you as follows :— 

1. Both the said and the said shall be at liberty to examine on 
interrogatories and viva voce on the subject matter thereof: or arising out of the answers thereto such 
witnesses as shall be produced on their behalf with liberty to the other parly to cross-examine the said 
witnesses on cross-interrogatories and viva voce on the subject matters thereof or arising out of the 
answers thereto, the party producing any witness for examination being at liberty to re-examine him 
viva voce; and all such additional viva voce questions, whether on examination, cross-examination, or 
re-examination, shall be reduced into writing, and with the answers thereto shall be returned with the 
said commission. 

2. Not less than days before the examination of any witness on behalf of either of the 
said parties, notice in writing, signed by any one of you, the commissioners of the party on whose 
behalf the witness is to be examined, and stating the time and place of the intended examination and 
the names of the Avitnesses to be examined, shall be given to the commissioners of the other party by 
delivering the notice to them, or by leaving it at their usual place of abode or business ; and if the 
commissioners or commissioner of that party neglect to attend pursuant to the notice, then one of you, 
the commissioners of the party on whose behalf the notice is given, shall be at liberty to proceed, with 
and take the examination of the witness or witnesses ex parte, and adjourn any meeting or meetings, 
or continue the same from day to day until all the. witnesses intended to bo examined by virtue of the 
notice have been examined, without giving any further or other notice of the subsequent meeting or 
meetings. 

.'•;. in the event of any witness on his examination, cross-examination, or re-examination producing 
; '••<•''••• ;•!!!,.'.!\ or -vritiiii':, and \\:U\^\)\:/ for good cause to be stated in his deposition 

to 

' " ' J " ; ] : do'Mimem, letier. paper, 
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to part with the original tlioreof, thou a copy thereof, or extract therefrom, certified by the com
missioners or commissioner present and acting to be a true and correct copy or extract shall he 
annexed to the witness's deposition. 

•1. Each witness to b,: examined under this commission shall be examined on oath, affirmation, or 
otherwise in accordance with his religion by or before the commissioners or commissioner present at 
the examination. 

5. If any one or more of (he witnesses do not understand the English language (the interrogatories, 
cross-in ierrogatories, and viva none questions, if any, being previously translated into the language 
with which he or they is or are conversant), then the examination shall be taken in English through 
the medium of an interpreter or interpreters to be nominated by the commissioners or commissioner 
present at the examination, and to be previously sworn according to his or their several religions by or 
before the said commissioners or commissioner truly to interpret the questions to be put to* the 
witness and his answers thereto. 

6. The depositions to be taken under this commission shall be subscribed by the witness or 
witnesses and by the commissioners or commissioner who shall have taken the depositions. 

7. The interrogatories, cross-interrogatories, and depositions, together with any documents referred 
to therein, or certified copies thereof or extracts therefrom, shall be sent to the Prothonotary of the 
Supreme Court on or before the day of enclosed in a cover under the seals or 
seal of the commissioners or commissioner. 

8. Before you or any of you in any manner act in the execution hereof you shall severally take 
the oath hereon indorsed on the Holy Evangelists or otherwise in such other manner as is sanctioned 
by the form of your several religious and is considered by you respectively to be binding on your 
respective consciences. 

And we give you or any one of you authority to administer such oath to the other or others of you. 
Witness Sir W. F. S., Knight, the day of in the year of Our Lord One 

thousand eight hundred and at Melbourne. 

This writ was issued by 
of 
agent for 
of 
solicitor for the 
who reside a t 

Witness's Oath. 
You are t rue answer to make to all such questions as shall be asked you, without favor or affection 

to either party, and therein you shall speak the truth, the whole truth, and nothing but the truth. So 
help you God. 

Commissioner's Oath. 

You shall, according to the best of your skill and knowledge, truly and faithfully, and without 
partiality to any or either of the parties in th i s cause, take the examinations and depositions of all and 
every witness and witnesses produced and examined by virtue of the commission within written. So 
help you God. 

Interpreter's Oath, 

You shall truly and faithfully, and without partiality to any or either of the parties in this cause, 
and to the best of your ability, interpret and translate the oath or oaths, affirmation or affirmations, 
which shall be administered to, and all and every the questions which shall be exhibited or put to, all 
and every witness and witnesses produced before and examined by the commissioners named in the 
commission within written, as far forth as you are directed and employed by the said commissioners to 
interpret and translate the same out of the English into the language of such witness or witnesses, and 
also in like manner to interpret and translate the respective depositions taken and made to such 
questions out of the language of such witness or witnesses into the English language. So help you God. 

Clerk's Oath. 

You shall truly, faithfully, and without partiality to any or either of the parties in this cause, 
take, write down, transcribe, and engross all and every the questions which shall be exhibited or put to 
all and every witness and witnesses, and also the depositions of all and every such witness and 
witnesses produced before and examined by the said commissioners named in the commission within 
written, as far forth as you are directed" and employed by the commissioners to take, wriie down, 
transcribe, or engross the said questions and depositions. So help you God. 

Direction of: Interrogatories, & c , when returned by the Commissioners. 
The Prothouolari/ of the Supreme Court, Melbourne. 

No. 12. 
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In the Supreme Court. 

No. 12. 
Habeas Corpus ad testificandum. 

Between A.B. 
and 

- Plaintiff, 
18 No. 

CD. - Defendant. 
VICTORIA, hy the Grace of God of the United Kingdom of Great Britain and Ireland Queen, 

Defender of the Faith 
To the [keeper of our prison at] 

We command you that you bring , who it is said is detained in our prison under your 
custody , before at on day the day of 
at the hour of in the noon, and so from day to day until the ahove action is tried, to 
give evidence on behalf of the . And that immediately after the said 
shall have so given his evidence you safely conduct him to the prison from which he shall have been 
brought. 

Witness Sir W. F. S., Knight, the day of in the year of our Lord One 
thousand eight hundred and at Melbourne. 

This writ was issued by 
of 
agent for 
of 
solicitor for the who reside at 

I lsert name of Judge, 

In the Supreme Court. 

APPENDIX (H). 

SUMMONSES AND ORDERS. 

No. 1. 
Summons (General Form). 

Between A.B. -
and 

- Plaintiff, 
18 

n j) - - - - Defendant 
Let all parties concerned attend the Judge in Chambers on day the 

18 , at o'clock in the 
on the part of 

Dated the day of 18 . 
This summons was taken out by ot 
To 

No. 

day of 
noon, on the hearing of an application 

solicitor for 

In the Supreme Court. 
* Judge in Chambers. 

Between A.B. 

No. 2. 
Order (General Form). 

18 

and 
Plaintiff, 

CD. - - - - Defendant. 
Upon hearing , and upon reading the affidavit of filed the 

of 18 , and 
I t is ordered and that the costs of this application be 
Dated the day of 18 • . 

No. 

day 

In the Supreme Court. 
Between A.B. -

C D. 

No. 3. 
Order for Time. 

and 

18 
- Plaintiff, 

- Defendant. 

No. 

Upon hearing , and upon reading the affidavit of filed the 
day of 18 , and 

I t is ordered that the shall have time and that the costs of 
this application be 

Dated the day of IS 
No, 4. 
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No. 4. A P P E N D I X ( H ) . 

Order under Order XIV., No. 1. — 
In the Supreme Court. ' 18 No. 

Between A.B. - - - - Plaintiff, 
and 

C.J). - Defendant. 
Upon hearing , and upon reading the affidavit of filed the day 

of 18 , and 
It is ordered that the plaintiff may sign final judgment in this action for the amount indorsed on 

the writ, with interest, if any, and costs to be taxed, and that the costs of this application be 
Dated the day of 18 

No. 5. 
Order under Order XIV., No, 2. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff, 

and 
C.I). - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

It is ordered that the defendant be at liberty to defend this action by delivering a statement of 
defence within days after delivery of the plaintiff's statement of claim, and that the costs 
of this application be 

Dated the day of 18 

No. 6. 
Order under Order XIV., No, 3. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff, 

and 
CD. - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 ,and 

It is ordered that if the defendant pay into Court within a week from the date of this 
order the sum of £ , he be at liberty to defend this action by delivering a statement of defence 
within days after delivery of the plaintiff's statement of claim, but that if that sum be not 
so paid the plaintiff be at liberty to sign final judgment for the amount indorsed on the writ of summons, 
with interest, if any, and costs, and that in either event the costs of this application be 

Dated the day of 18 

No. 7. 
Order under Order XIV,, No. 4. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff; 

and 
CD. - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

I t is ordered that if the defendant pay into Court within a week from the date of this order the 
sum of £ , he be at liberty to defend this action as to the whole of the plaintiff's claim. 

And it is ordered that if that sum be not so paid the plaintiff be at liberty to sign judgment for 
that sum and the defendant be at liberty to defend this action as to the residue of the plaintiff's claim. 

And it is ordered that in either event the statement of defence be delivered within days 
after delivery of the plaintiff's statement of claim, and that the costs of this application be 

Dated the day of 18 

No. 8. 
Order to Amend. 

In the Supreme Court. 18 No. 
Between A.B. - Plaintiff, 

and 
CD. - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 1 8 , a n d 

I t is ordered that the plaintiff be at liberty to amend the writ of summons in this action 
by , and that the costs of this application be 

Dated the day of 18 . 
No. 9. 

149 



Supreme Court [47 VICT, 

In the Supreme Court. 

No. 9. 
Order for Particulars (Partnership), 

18 No. 

' Between A. B. Plaintiff, 
and 

Defendant. 
filed the day of CD. . -

Upon hearing , and upon reading the affidavit of 
18 ,and It is ordered that the furnish the with a statement in writing, 

verified hy affidavit, setting forth the names of the persons constituting the members or co-partners of 
their firm, pursuant to the Eules of the Supreme Court Order XVI., llule 10, and that the costs of 

this application be 
Dated the day of 18 

In the Supreme Court. 

No. 10. 
Order for Particulars (General). 

Plaintiff, 

CD. - - - Defendant. 
, and upon reading the affidavit of 

Between A. B. 
and 

18 

filed the 

No. 

Upon hearing 
day of 18 , and 

It is ordered that the plaintiff deliver to the defendant an account in writing of the 
particulars of the plaintiff's claim in this action, and that unless such particulars be 
delivered within days from the date of this order all further proceedings be stayed until 
the delivery thereof, and that the costs of this application be 

Dated the day of 

In the Supreme Court. 

No. 11. 
Order for Particulars (Accident Case). 

Between^. B. 

CD. 
and 

Plaintiff, 

Defendant, 

18 

filed the 

No. 

Upon hearing , and upon reading the affidavit of 
day of 18 ,and 

It is ordered that the plaintiff deliver to the defendant an account in writing of the particulars of 
the injuries and expenses mentioned in the statement of claim, together with the time and place of 
the accident, and the particular acts of negligence complained of, and that unless such particulars be 
delivered within days from the date of this order all further proceedings in this action be 
stayed until the delivery thereof, and that the costs of this application be 

Dated the day of 18 

No. 

No. 12. 
Order to Discharge or Vary on Application by Third Party. 

In the Supreme Court. ^ ^ ^ _ m _ p , a i n t i f f > 

and 
Q jy Defendant. 

Upon hearing , and upon reading the affidavit of . Hied the 

^ t is ordered that t ^ L r ^ K ^ ^ ^ ^ \*>* * * * ° ^ 

this application ho is 
Dated the day of 18 . 

In the Supreme Court. 

No. 13. 
Order to Dismiss for Want of Prosecution. 

Plaintiff, Between A.B. 
and 

18 No. 

CD. - Defendant. 
Upon hearing , and upon reading the affidavit of filed the day of 

18 ,and 
It is ordered that this action be, for want of prosecution, dismissed with costs to be taxed and 

paid to the defendant by the plaintiff, and that the costs of this application be 
Dated the day of 18 

No. 14. 
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In the Supreme Court. 

No. 14. 
Order for Deliver)/ of Interrogatories. 

Between A.B. - - - Plaintiff, 
18 No. 

and 

, and 

O.D. - - - Defendant. 
, and upon reading the affidavit of filed the Upon hearing 

day of l8 
. * t i s ordered that the he at liberty to deliver to the interrogatories in 

writing and that the said do, within days from the date of this order, 
answer the interrogatories in writing by affidavit, and that the costs of this application be 

Dated the day of 18 

In the Supreme Court. 

No. 15. 
Order for Affidavit as to Documents. 

Between A.B. 

CD. 

18 No. 

and 
Plaintiff, 

Defendant. 

days from the date of this order, 
Upon hearing 
It is ordered that the do, within 

answer on affidavit stating what documents are or have been in possession or 
power relating to the matters in question in this action, and that the costs of this application be 

T w " 1 ^ " day of 18 Dated the 

In the Supreme Court. 

No. 16. 
Order to Produce Documents for Inspection. 

Between A,B, 
and 

, and 

CD. - - -
, and upon reading the affidavit of 

Plaintiff, 

Defendant. 

18 No. 

filed the Upon hearing 
day of 18 

I t is ordered that the do, at all seasonable times, on reasonable notice, produce at the 
office of solicitor, situate at the following documents, namely 
and that the be at liberty to inspect and peruse the documents so produced, and to take 
copies and abstracts thereof and extracts therefrom, at expense, and that in the meantime 
all further proceedings be stayed, and that the costs of this application be 

Dated the day of 18 

In the Supreme Court. 

No. 17. 
Order for Production {Underwriters'). 

Between A.B. 
and 

, and 

CD. 
, and upon reading the affidavit of 

Plaintiff, 

Defendant. 

18 No. 

filed the 

upon oath all insurance 

Upon hearing 
day of 18 

It is ordered that the do produce and show to the 
slips, policies, letters of instruction, or other orders for eifeeting such slips or policies, or relating to 
the insurance or the subject matter of the insurance on the ship or the cargo on board 
thereof, or the freight thereby, and also all documents relating to the sailing or alleged loss of the 
said ship the cargo on board thereof, and the freight thereby, and all letters and 
correspondence with any person or persons in any manner relating to the effecting the insurance on 
the said ship, the cargo on board thereof, or the freight thereby, or any other insurance whatsoever 
effected on the said ship, or the cargo on board thereof, or the freight thereby on the voyage insured 
by or relating to the policy sued upon in this action, or any other policy whatsoever effected on the 
said ship, or the cargo on board thereof, or the freight thereby on the same voyage. Also all 
correspondence between the captain or agent of the vessel and any other person with the owner or 
any person or persons previous to the commencement of or during the voyage upon which the alleged 
loss happened. Also all protests, surveys, log books, charter-parties, tradesmen's bills for repairs, 
average statements, letters, invoices, bills of parcels, bills of lading, manifests, accounts, accounts-
current, accounts-sales, lulls of exchange, receipts, vouchers, books, documents, correspondence papers, 
and writings (whether originals, duplicates, or copies respectively), which now are in the custody, 
possession, or power of tho his brokers, solicitors, or agents, in any way relating or 
referring to the matters in question in this action, with liberty for the to inspect and take 
copies of or extracts from the same or any of them, and that in the meantime ah further proceedings 
be stayed, and that the costs of this application be 

Dated the day of 18 . • 
No. 18. 
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"""""""" Order for Service out of Jurisdiction. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff, 

and 
CD. - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

It is ordered that the plaintiff he at liberty to issue a writ for service out of the 
jurisdiction against 

And it is further ordered that the time for appearance to the said writ be within dayB 
after the service thereof, and that the costs of this application he 

Dated the day of 18 

No. 19. 
Order for Substituted Service. 

In the Supreme Court. 18 No, 
Between A.B. - - - - Plaintiff, 

and 
CD. - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

It is ordered that service of a copy of this order, and of a copy of the writ of summons in this 
action, by sending the same by a pre-paid post letter, addressed to the defendant at 

, shall he good and sufficient service of the writ. 
Dated the day of 18 

No. 20. . 
Order for Renewal of Writ. 

In the Supreme Court. 18 No. 
Between A.B. - - - - Plaintiff, 

and 
CD. - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

It is ordered that the writ in this action he renewed for six months from the date of its renewal, 
pursuant to the Rules of the Supreme Court Order VIII., Rule 1. 

Dated the day of 1 8 . 

No. 21. 
Order for Issue of Notice claiming Contribution. 

In the Supreme Court. 18 No. • 
Between A.B. - - - - Plaintiff, 

and 
CD. - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day 
of 18 , and 

It is ordered that the defendant be at liberty to issue a notice claiming 
over against , pursuant to the Rules of the Supreme Court Order XVI., Rule 18. 

Dated the day of 18 

No. 22, 
Order of Reference. 

In the Supreme Court. 18 No* 
Between A.B. - Plaintiff, 

and 
CD. - Defendant. 

Upon hearing , and by consent 
It is ordered as follows: 
1. [State matters to be referred'] shall be referred to the award of 
2. The arbitrator shall have all the powers as to certifying and amending of a Judge of the 

Supreme Court. 
3. The arbitrator shall make and publish his award in writing of and concerning the matters 

referred, ready to be delivered to the parlies in difference, or such of them as require the same (or 
their respective personal representatives if either of the said parties die before the making of the 
award) on or before the next or on or before such further day as the arbitrator may from 
time to time appoint and signify in writing signed by him and indorsed on this order. 
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4. Tlie said parties shall in all things abide by and obey the award so to be made. AprENDIX ( H ) . 
5. The costs of the said cause and the costs of the reference and award shall be 
6. The arbitrator may (if he think fit) examine the said parties to this action, and their respective 

witnesses, 'upon oath or affirmation. 
7. The said parties shall produce before (he arbitrator all books, deeds, papers, and writings in 

their or either of their custody or power relating to the matters in difference. 
8. Neither the plaintiff nor the defendant, shall bring or prosecute any action against the arbitrator 

of or concerning the matters so to be referred. 
9. If either party by affected delay or otherwise wilfully prevent the said arbitrator from making 

an award, he or they shall pay such costs to the other as may think reasonable and just. 
10. In the event of either of: the said parties disputing the validity of the said award, or moving 

the to set it aside, the said shall have power to remit the matters hereby referred or 
any or either of them to the reconsideration of the arbitrator. 

11. In the event of the arbitrator declining to act or dying before he has made his award, the said 
parties may, or, if they cannot agree, a Judge of the Supreme Court may, on application by either side, 
appoint a new arbitrator. 

12. Unless restrained by any order of the Supreme Court, or of any Judge thereof, the party or 
parties in whose favor the award shall be made shall be at liberty within days after service 
of a copy of the award on the solicitor or agent of the other party to sign final judgment in accordance 
with the award, and for all costs that he or they may be entitled to under this order, and under the 
award, together with the costs of the said judgment. 

Dated the day of 18 

No. 23. 
Order for Examination of Witnesses before Arbitrator. 

In the Supreme Court. 18 No. 
Between 4 . #., Plaintiff, 

and 
C.D.f - - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day of 18 , and 
I t is ordered that , attend before the arbitrator herein on the day 

of 18 , at and then and there submit to be examined on oath or affirmation on behalf 
of the touching the matters referred to the said arbitrator. 

Dated the day of 18 

No. 24. 
Order for Examination of Witnesses and Production of Documents. 

In the Supreme Court. 18 No. 
Between AtB„ - - - - - Plaintiff, 

and 
CD., - - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day of 18 , and 
It is ordered that attend before the arbitrator herein on the day 

of 18 , at , and then and there submit to be examined on oath or affirmation on behalf 
of the touching the matters referred to the said arbitrator. 

And it is further ordered that the said do at the time and place aforesaid produce and 
deliver to the said arbitrator the papers, documents, aud writings hereafter mentioned, that is to say,* * Specify documents to be 

Dated the day of 18 . produced. 

No. 25. 
Order Charging Stock—Nisi, 

In the Supreme Court, 18 No. 
Between A.B., - - - - - Plaintiff, 

and 
O.D., - - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day of 18 , 
whereby it appears 

It is ordered that unless sufficient cause be shown to the contrary before on day the 
day of 18 , at o'clock in the forenoon, the defendant's interest in the so standing 
as aforesaid shall, and that it in the meantime do, stand charged with the payment of the above-
mentioned amount due on the said judgment. 

Dated the day of 18 

No. 20. 
Order Charging Stock—Absolute. 

In the Supreme Court. 18 No, 
Between A.B., - - - - - Plaintiff, 

and 
CJ)., - - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day of 18 , 
and an order nisi made herein on the day of 18 , reciting the affidavit of , 
whereby it appeared 

It is ordered that the defendant'a interest in the so standing as aforesaid stand charged 
with the payment of the above-mentioned amount due on the said judgment, 

Dated the day of 18 
J No. 28. 
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No. 28. 
Order to Remove Judgment from County Court. 

In the Supreme Court. ' 18 No. 
In the matter of a plaint in the Countv Court of holden at wherein 

AM., - - - - TlaintifF, 
and 

C.J). - - - - - Defendant. 
Upon reading the affidavit of filed the day of 18 , and , 

and the certified copy of the judgment in the plaint above mentioned : 
It is ordered that a writ of certiorari issue to remove the said judgment from the above-named 

. County Court into the Supreme Court. 
Dated the day of 18 

No. 30. 
Order for Commission to Examine Witnesses. 

In the Supreme Court. 18 No 
Between / ! . # . , - - - - - Plaintiff, 

and 
CD., - - - - - Defendant. 

Upon hearing , and upon reading the affidavit of filed the day of 18 , and 
It is ordered as follows : 
1. A commission may issue directed to of and of commissioners 

named by and on behalf of the and to of and of commissioners named by 
and on behalf of the for the examination upon interrogatories and viva voce of witnesses on 
behalf of the said and respectively at aforesaid before the said commissioners, or any 
two of them, so that one commissioner only on each side be present and act at the examination. 

2. Both the said and shall be at liberty to examine upon interrogatories and viva voce 
upon the subject matter thereof, or arising out of the answers thereto, such witnesses as may be pro
duced on their behalf, with liberty to the other party to cross-examine the said witnesses upon cross-
interrogatories and viva voce on the subject matters thereof, or arising out of the answers thereto, the 
party producing the witness for examination being at liberty to re-examine him viva voce; and all such 
additional viva voce questions, whether on examination, cross-examination, or re-examination, shall be 
reduced into writing, and, with the answers thereto, returned with the said commission. 

3. Within days from the date of this order, the solicitors or agents of the said and 
shall exchange the interrogatories they propose to administer to their respective witnesses, and shall 
also within days from the exchange of such interrogatories exchange copies of the cross-inter
rogatories intended to be administered to the said witnesses. 

4. days previously to the sending out of the said commission, the solicitor of the said 
shall give to the solicitor of the said notice in writing of the mail or other conveyance by which 
the commission is to be sent out. 

5. days previously to the examination of any witness on behalf of the said or 
respectively, notice in writing signed by any one of the commissioners of the party on whose behalf 
the witness is to be examined, and stating the time and place of the intended examination, and the 
names of the witnesses intended to be examined, shall be given to the commissioners of the other party 
by delivering the notice to them personally, or by leaving it at their usual place of abode or business ; 
and if the commissioners of that parly neglect to attend pursuant to the notice, then one of the com
missioners of the party on whose behalf the notice is given shall be at liberty to proceed with and take 
the examination of the witness or witnesses ex parte, and adjourn any meeting or meetings, or continue 
the same from day to day until all the witnesses intended to be examined by virtue of the notice have 
been examined, without giving any further or other notice of the subsequent meeting or meetings. 

6. In the event of any witness on his examination, cross-examination, or re-examination producing 
any book, document, letter, paper, or writing, and refusing for good cause to be stated in his deposition 
to part with the original thereof, then a copy thereof, or extract therefrom, certified by the commis
sioners or commissioner present to he a true and correct copy or extract, shall be annexed to the 
witness's deposition. 

7. Each witness to he examined under the commission shall be examined on oath, affirmation, or 
otherwise in accordance with his religion by or before the said commissioners or commissioner. 

8. If any one or more of the witnesses do not understand the English language (the interrogatories, 
cross-interrogatories, and viva voce questions, if any, being previously translated into the language 
with winch he or they is or are conversant), then the examination shall be taken in English through 
the medium of an interpreter or interpreters, to be nominated by the commissioners or commissioner, 
and to be previously sworn according to his or their several religions by or before the said commis
sioners or commissioner truly to interpret the questions to be put to the witness or witnesses and his 
and their answers thereto. 

9. The depositions to be taken under and by virtue of the said commission shall be subscribed by 
the witness or witnesses and by the commissioners or commissioner who shall have taken such deposi
tions. 

10. The interrogatories, cross-interrogatories, and depositions, together A\ith any documents 
referred to therein, or certified copies (hereof or extracts therefrom, shall he sent to the 1'rothonotary 
of the Supreme Court on or be lore the day of , or such further or other 
day as may be ordered, enclosed in a, cover under the seal or seals of the said commissioners or 
commissioner, and office copies thereof may be given in evidence on the trial oil this action by and on 
behalf of the said and respectively, saving all just exceptions, without 
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any other proof of the absence from this country of the witness or witnesses therein named than an 
affidavit of the solicitor or agent of the said or respective!}^ as to his 
belief of the 

11. The trial of this cause is to he stayed until the return of the said commission. 
12. The costs of this order, and of the commission to be issued in pursuance hereof, and of the 

interrogatories, cross-interrogatories, and depositions to bo taken thereunder, together with any such 
document, copy, or extract as aforesaid, and official copies thereof, and all other costs incidental thereto, shall be 

Dnterl Mm 
day of 1 8 

No. 31. 
Order of Reference under Section 29 of the Judicature Act. 

In the Supreme Court. 18 . No. 

Between A.B. - • - Plaintiff, 
and 

G.D. - - - Defendant. 
Upon hearing and upon reading the affidavit of filed the day of 

18 , and 
I t is ordered that the following question arising in this action, namely be referred for 

inquiry and report to under Section 2b of the Judicature Act, 18 , and that the cost of 
this application be 

Dated the clay of 18 . 

No. 32. 
Order of Reference under Section 30 of the Judicature Act. 

In the Supreme Court. 18 No. 

Between II. B. - - - - - Plaintiff, 
and 

CD. - - - - - Defendant. 
Upon hearing and upon 

reading the affidavit of filed the clay of 
18 and 

I t is ordered that the [state lohether all or some, and, if so, which of the questions are to be tried] 
in this action be tried by who shall have all the powers 

as to certifying and amending of a -Judge of the Supreme Court, and shall make his report of and con
cerning the matter's ordered to be tried as aforesaid pursuant to Statute. And it is further ordered that 
the said referee may, if he think fit, examine the parties to this action and their respective witnesses 
upon oath or affirmation, and that the said parties shall produce before the said referee all books, papers, 
and writings in their or either of their custody or power relating to the matters so ordered to be tried. 

And it is further ordered that neither the plaintiff nor the defendant shall bring or prosecute any 
action against the referee, or against each other, of or concerning the matters so ordered to be tried, and 
that if either par ty by affected delay or otherwise wilfully prevent the said referee from making his 
report he or they shall pay such costs to the other as the Court or any Judge thereof may think 
reasonable or just. 

And it is further ordered that in the event of the said referee declining to act, or dying before 
he has made his report, the said jKirties may, or if they cannot agree one of the judges of the court may 
upon application by either party, appoint a new referee. And it is ordered that the costs of this application be 

Dated t.ho D »ted the day of IS 

No. 33. 
Order of Reference to Chief Clerk. 

In the Supreme Court. 18 No. 

Between A.B., - - Plaintiff, 
and 

C.D.j - - - - - Defendant. 
Upon hearing , and upon reading the affidavit of filed the 

day of ^ 18 , and 
I t is ordered that f his action [or the matters of account in this action, or the following questional 

m this action being matters of account, namely, statin <j the in'] he referred to the certificate of Chief 
Clerk of the Supreme Court, with ali the powers as to certifying and amending of a Judge of the 
Supreme Court, and that the costs of the and of the reference be in the discretion of the 
Chief Clerk, and that the cost of this application be 

Dated the day of 18 

No. 34. 
Order for Examination of Witnesses before Trial. 

In the Supreme Court. ' ' 18 No. 

Between A.B, - - Plaintiff, 
and 

CD., - Defendant. 
Upon hearing , and upon reading the affidavit of fPed the 

d a y o f i 8 a n d 

it 
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* Or as may bo ordered. 

I t is ordered that a witness on behalf of the be examined vivd voce 
(on oath or affirmation) before of the Supreme Court [or before Esquire, 
special examiner), the solicitor or agent giving to the solicitor or agent 

notice in writing of the time and place where the examination is to take place. 
And it is further ordered that the examination so taken be filed in the Prothonotary's office of 

the Supreme Court, and that, an office copy or copies thereof may be read and given in evidence on the 
trial of this cause, saving all just exceptions, without any further proof of the absence of the said 
witness than the affidavit of the solicitor or agent of the as to his belief, and that the 
costs of this application be 

Dated the day of 18 

In the Supreme Court. 

No. 35. 
Order for Issue of Commission to Examine Witnesses. 

Between A.B., -
and 

- Plaintiff, 
18 No. 

CD. - - - - Defendant. 
, and upon reading the affidavit of filed the Upon hearing 

day of 18 , and 
I t is ordered that the be at liberty to issue a commission for the examination of the 

witnesses on behalf at 
And it is further ordered that the trial of this action be stayed until the return of the said 

commission, the usual long order to be drawn up, and unless agreed upon by the parties within one 
week, to be settled in chambers, and that the costs of this application be 

Dated the day of 18 

In the Supreme Court. 

No. 36. 
Order for Examination of Judgment Debtor. 

18 No. 
Between A.B.} -

and 
- Judgment Creditor, 

CD., - - - - - Judgment Debtor. 
Upon hearing , and upon reading the affidavit of filed the 

day of 18 , and 
I t is ordered that the above-named judgment debtor attend and be orally examined as to whether 

any and what debts are owing to him, before a Judge in Chambers, at such time and place as he may 
appoint, and that the said judgment debtor produce his [books*] before the said Judge at the time of 
the examination, and that the costs of this application be 

Dated the day of 18 

In the Supreme Court. 
Between A.B., -

No. 37. 
Garnishee Order {Attaching Debt). 

18 No. 
- Judgment Creditor, 

and 
CD., - - - - - Judgment Debtor, 
X.Y., - - - - - - Garnishee. 
, and upon reading the affidavit of filed the Upon hearing 

day of 18 , and 
I t is ordered that all debts owing or accruing due from the above-named garnishee to the above-

named judgment debtor be attached to answer a judgment recovered against the said judgment debtor 
by the above-named judgment creditor in the Supreme Court on the day of 
18 , for the sum of £ , on which judgment the said sum of £ remains due 
and unpaid. 

And it is further ordered that the said garnishee attend in chambers on day 
the day of 18 , at o'clock in the noon, on an application 
by the said judgment creditor, that the said garnishee pay the debt due from him to the said judgment 
debtor, or so much thereof as may be sufficient to satisfy the judgment. 

And that the costs of this application be 
Dated the day of 18 

In the Supreme Court. 

No. 38. 
Garnishee Order (Absolute). 

Between A.B., -
and 

CD., -
X.Y., -
, and upon reading the affidavit of 

18 No. 
Judgment Creditor, 

Judgment Debtor, 
Garnishee. 

filed the day Upon hearing 
of 18 , and whereby it was ordered that all debts owing or accruing due 
from the above-named garnishee to the above-named judgment debtor should be attached to answer a 

judgment 
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judgment recovered against the said judgment debtor by the above-named judgment creditor in the 
Supreme Court on the day of 18 , for the sum of £ } on which 
judgment the said sum of £ remained due and unpaid: 

It is ordered that the said garnishee do forthwith pay the said judgment creditor the debt due 
from him to the said judgment debtor (or so much thereof as may be sufficient to satisfy the judgment 
debt), and that in default thereof execution may issue for the same, and that the costs of this 
application be 

Dated the day of 18 

No. 39. 
Order on Client's Application to Tax Solicitor's Bill of Costs. 

In the Supreme Court. 18 No. 
In the matter of A.B., - - - - - Gentleman, 

One of the Solicitors of the Supreme Court. 
Upon the application of [hereinafter called "the applicant"] : 
It is ordered that the bill of fees, charges, and disbursements delivered to the applicant 

by the above-named solicitor be referred to the taxing officer to be taxed, and that the said 
solicitor give credit for all sums of money by him received of or on account of the applicant, and that 
he refund what, if anything, he may on such taxation appear to have been overpaid. 

And it is further ordered that if the said solicitor attends on the taxation, the taxing officer tax 
the costs of the reference, and certify what shall be found due to or from either party in respect of the 
bill and demand and of the costs of the reference, to be charged (if payable) according to the event of 
the taxation, pursuant to the Statute. 

And it is further ordered that the said solicitor do not commence or prosecute any action or suit 
touching the demand pending the reference. 

And it is further ordered that upon payment by the applicant of what (if anything) may appear 
to be due to the said solicitor the said solicitor do (if required) deliver up to the applicant, or as he 
may direct, all deeds, books, papers, and writings in the said solicitor's possession, custody, or power 
belonging to the applicant. 

And it is ordered that the costs of this application be 
Dated the day of 18 

No. 40. 
Order on Solicitor's Application to Tax Bill of Costs. 

In the Supreme Court. 18 No. 
In the matter of A.B., - - - - - Gentleman, 

One of the Solicitors of the Supreme Court. 
Upon hearing , and upon reading the affidavit of filed the 

day of 1 8 , and 
It is ordered that the above-named solicitor's bill of fees, charges, and disbursements, delivered to 

[hereinafter called "the said client"] be referred to the taxing officer to be taxed, and 
that the said solicitor give credit for all sums of money by him received from or on account of the 
said client, and that he refund what, if anything, he may on such taxation appear to have been 
overpaid. 

And it is further ordered that the taxing officer tax the costs of the reference and certify what 
shall be found due to or from either party in respect of the bill and demand and of the costs of the 
reference, to be paid according to the event of the taxation, pursuant to the Statute. 

And it is further ordered that the said solicitor do not commence or prosecute any action or suit 
touching the demand pending the reference. 

And it is further ordered that upon payment by the said client of what (if anything) may appear 
to be due to the said solicitor the said solicitor do (if required) deliver to the said client, or as he may 
direct, all deeds, books, papers, and writings in the said solicitor's possession, custody, or power 
belonging to the said client. 

And it is ordered that the coats of this application be 
Dated the day of 18 

TT i • vy,-t̂ ., - - - „ „ jjeienclant 
day of l l g , o ^ . ' a n d l i p o n r e a d i n S t h e a f f idav i fc o f ' filed the 

No. 41. 
Order to Tax after Action brought 

In the Supreme Court. 18 No. 
Between A.B., - - - - - Plaintiif, 

and 
C.D., - - - - - Defendant. 

, and upon reading the affidavit of 
18 ,and 

It is ordered that the plaintiff's bill of costs, charges, and disbursements delivered to the defendant, 
for the recovery of which this action is brought, be referred to the taxing officer to be taxed, and 
that the plaintiif give credit at the time of taxation for all sums of money by him received from or 
on account of; the defendant. 

And it is further ordered that the taxing officer tax the costs of the reference, and certify what 
upon such reference shall be found due to or from eif her party in respect of the bill and demand, and 
of the costs of the reference, pursuant to the Statute. 

And 
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pending the reference. 
And it is further ordered that upon payment of what (if anything) may appear to he due to the 

plaintiff, together with the costs of this action (which are to be also taxed and paid), all further 
proceedings therein be stayed, and that the costs of this application be 

Dated the day of 18 
No. 42. 

Order to Try Action in County Court. 
In the Supreme Court. 18 No. 

Between A.B., - - - - Plaintiff, 
and 

CD., - - - - - Defendant. 
Upon hearing , and upon reading the affidavit of filed the 

day of 18 , and 
I t is ordered that this action be tried before the County Court holden at 

and that the costs of this application be 
Dated the day of 18 

No. 43. 
Order to give Security or Try Action in County Court. 

In the Supreme Court. 18 No. 
Between A.B., - - - - - Plaintiff, 

and 
CD., - - - - - Defendant. 

Upon hearing t , and upon reading the affidavit of filed the 
day of 18 , and 

It is ordered that unless the plaintiff within give full security for the defendant's costs 
to the satisfaction of the Prothonotary of the Supreme Court, this cause be remitted for trial before 
the County Court holden at , and that the costs of this 
application be 

Dated the day of 18 
No. 44. 

Order for Examination touching Means. 
In the Supreme Court. 18 No. 

Between A.B., - - - - Judgment Creditor, 
and 

CD., - - - - Judgment Debtor. 
Upon hearing , and upon reading the affidavit of filed the 

day of 18 , and 
It is ordered that the above-named do attend before the Judge in Chambers 

on the day of next, at in the noon, to be examined upon 
oath touching his means of paying the judgment debt, and that the costs of this application be 

Dated the day of 18 

No. 45. 
Order for Payment of Judgment Debt by Instalments, 

In the Supreme Court. 18 No. 
Between A.B., - Judgment Creditor, 

and 
CD., - Judgment Debtor. 

Upon hearing , and upon reading the affidavit of filed the 

day of 18 , and 
I t is ordered that the above-named judgment debtor do pay to the above-named judgment 

creditor the sum of £ , together with interest thereon at the rate of £8 per centum per annum 
from the day of 18 , the date of the judgment, and also £ 
the costs of this application, in manner following : namely, [licre describe the mode in which the payment is 
to be made']. 

Dated the day of 18 
No. 46. 

Order for Committal of Judgment Debtor. 
In the Supreme Court. 18 No. 

Between A.B., - Judgment Creditor, 
and 

CD., - Judgment Debtor. 
Upon hearing , and upon reading the affidavit of filed the 

day of 18 , and 
I t is ordered that the above-named judgment debtor be, for default in payment of the debt herein

after mentioned, committed to prison for the term of from the date of his arrest, 
including the d;iy of such date, or until he shall pay X , being the amount due from him in 

pursuance 

158 



No. 761.] Supreme Court. 

day of 
pursuance of a judgment [or order] of the Supreme ("!ourt, bearing date the aay ot 

18 , together with inferest thereon at .£8 per cent, per annum from the 
aforesaid date, and £ for costs of this order, and. sheriff's fees for the execution thereof. 

And i t i s further ordered that the sheriff' take the said debtor for the purpose aforesaid if he is found within his bailiwick. 
And it is ordered that the costs of this application be 
Dated the day of 18 

No. 47. 
Order fur Committal of Judgment Debtor on Non-payment of Instalment. 

In the Supreme Court. 18 No. 
Between A.B., - Judgment Creditor, 

and 
CD, - - - - Judgment Debtor. 

Upon hearing , and upon reading the affidavit of 
the day of 18 , and 

It is ordered that the above-named judgment debtor be for default in payment of £ , Q 

the amount of the [first] instalment of the judgment debt of £ in this action directed to be 
paid pursuant to the order of bearing date the day of 
18 , committed to prison for the term of from the date of his arrest, including the day 
of such date, or until lie shall pay the said instalment, together with the costs of this order, 
and the sheriff's fees for the execution thereof. 

And it is further ordered that the sheriff of take the said debtor for the purpose 
aforesaid if he is found in his bailiwick. 

And it is ordered that the costs of this application be 
Dated the day of 18 

filed 

, being 

In the Supreme Court, 
Between A.B., 

CD., 

E.F., 

G.H.. 

No. 48. 
Interpleader Order, No. 1. 

and 

and between 
» W mm m 

and 

- Plaintiff, 

- Defendant, 

- Claimant, 

18 No 

- Respondent. 
filed the 

Upon hearing , and upon reading the affidavit of 
day of 18 , and 

I t is ordered that the claimant be barred, that no action be brought against the above-named 
[sheriff] , and that the costs of this application be 

Dated the day of 18 

No. 

No. 49. 
Interpleader Order, No. 2. 

In the Supreme Court. 
Between A.B., -

and 
CD., -

and 
E.F.. -

Upon hearing 
day of 18 , and 

I t is ordered that the above-named claimant be substituted as defendant in this action in lieu of 
the present defendant, and that the costs of this application be 

18 
- Plaintiff, 

- Defendant, 

- Claimant. 
, and upon reading the affidavit of filed the 

Dated the 

- Plaintiff, 

No. 50. 
Interpleader Order, No. 3. 

In the Supreme Court. 
Between A.B., -

and 
CD,, - - - - - Defendant, 

and between 
E.F., - - - - - Claimant, 

and the said execution creditor, and 
the sheriff of Respondents. 

Upon hearing ~~A n* " ~ " 

18 No. 

day of 
18 , and 

, and upon reading the affidavit of filed the 
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It is ordered that the said sheriff: proceed to sell the goods seized by him under the writ of fieri 
facias issued herein, and pay the net proceeds of the sale, after deducting the expenses thereof, into 
Court in this cause, to abide further order herein. 

And it is further ordered that the parties proceed to the trial of an issue in the Supreme Court, in 
which the said claimant shall he the plaintiff and the said execution creditor shall be the defendant, 
and that the question to be tried shall be whether at the time of the seizure by the sheriff the goods 
seized were the property of the claimant as against the execution creditor. 

And it is further ordered that this issue be prepared and delivered by the plaintiff therein within 
from this date, and be returned by the defendant therein within days, and be 

tried at 
And it is further ordered that the question of costs and all further questions be reserved until 

after the trial of the said issue, and that no action shall be brought against the said sheriff for the 
seizure of the said goods. 

Dated the day of 18 

No. 51. 
Interpleader Order, No. 4. 

In the Supreme Court. 18 No, 
Between A.B., - - - - - Plaintiff, 

and 
C.D., - - - - - Defendant, 

and between 
E.F,, - - - - - Claimant, 

and the said execution creditor, and 
the sheriff of Respondents. 

Upon hearing , and upon reading the affidavit of filed the 
day of 18 , and 

It is ordered that upon payment of the sum of £ into Court by the said claimant 
within from this date, or upon his giving within the same time security to the satisfaction 
of of the Supreme Court for the payment of the same amount by the said claimant 
according to the directions of any order to be made herein, and upon payment to the above-named 
sheriff of the possession money from this date, the said sheriff do withdraw from the possession of the 
goods seized by him under the writ of fieri facias herein. 

And it is further ordered that unless such payment be made or security given within the time 
aforesaid the said sheriff proceed to sell the said goods, and pay the proceeds of the sale, after deducting 
the expenses thereof and the possession money from this date, into Court in the cause, to abide further 
order herein. 

And it is further ordered that the parties proceed to the trial of an issue in the Supreme Court, in 
which the claimant shall be plaintiff and the execution creditor shall be defendant, and that the question 
to be tried shall be whether at the time of seizure by the sheriff the goods seized were the property of 
the claimant as against the execution creditor. 

And it is further ordered that this issue be prepared and delivered by the plaintiff therein within 
from this date, and be returned by the defendant therein within (hiys, and 

be tried at 
And it is further ordered that the question of costs and all further questions be reserved until 

after the trial of the said issue, and that no action shall be brought against the sheriff for the seizure 
of the said goods. 

Dated the day of 18 

No. 52. 
Interpleader Order, No, 5. 

In the Supreme Court. 18 No. 
Between A.B., - - - - - Plaintiff, 

and 
CD., - - - - - Defendant, 

and between 
E.F., - - - - - Claimant, 

and the said execution creditor, and 
the sheriff of Respondents. 

Upon hearing , and upon reading the affidavit of filed the 
day of 18 , and 

It is ordered that upon payment of the sum of £ into Court by the said claimant, or 
upon his giving security to the satisfaction of the Prothonotary for the payment of the same amount 
by the claimant according to the directions of any order to be made herein, the above-named sheriff 
withdraw from the possession of the goods seized by him under the writ of fieri facias issued herein. 

Aud i t is further ordered that in the meantime, and until such payment made or security given, 
the sheriff continue in possession of the goods, and the claimant pay possession money for the time he 
so continues, unless the claimant desire the goods to be sold by the sheriff, in which case the sheriff is 
to sell them and pay the proceeds of the sale, after deducting the expenses thereof and the possession 
money from this date, into Court in the cause, to abide further order herein. 

And 
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And it is further ordered that the parties proceed to the trial of an issue in the Supreme Court, in 
which the claimant shall he plaintiff! and the execution creditor shall he defendant, and that the question 
to be tried shall he whether at (he time of (he seizure by the sheriff the goods seized were the property 
of the claimant as .against; the execution creditor. 

And it is further ordered that (his issue he prepared and delivered by (he plaintiff therein within 
from (his date, and be returned by the defendant therein within days, and 

foe tried at 
And it is further ordered that the question of costs a.nd all further questions be reserved until after 

the trial of the said issue, and that no action shall be brought against the sheriff for the seizure of the 
said goods. 

Dated the day of 18 

14? 

APPENDIX (H). 

In the Supreme Court. 

No. 5.3. 

Interpleader Order, No. 6. 

Between A.B. 

CD 

E.F. 

and 

and between 

execution creditor and 

Plaintiff, 

Defendant, 

Claimant, 

Kcspon dents. 

18 No. 

and the said 
the sheriff of jvu.^wmieuis. 

The claimant and the execution creditor having requested and consented that the merits of the 
claim made by the claimant be disposed of and determined in a summary manner, now upon hearing 

, and upon reading the affidavit of filed the day of 
18 ,and 

I t is ordered that 
And that the costs of this application be 
Dated the day of 18 

In the Supreme Court. 

and the said 
the sheriff of 

Upon hearing 
18 , and 

No. 54. 

Interpleader Order, No. 7. 

Between A.B. 

CD. 

E.F. 

and 

and between 

execution creditor and 

, and upon reading the affidavit of 

Plaintiff, 

Defendant, 

Claimant, 

Respondents, 
filed the 

18 :NO. 

day of 

It is ordered that the above-named sheriff proceed to sell enough of the goods seized under the 
writ of fieri facias issued in this action to satisfy the expenses of the said sale, the rent (if any) due, 
the claim of the claimant, and this execution. 

And it is further ordered that out of the proceeds of the said sale (after deducting the expenses 
thereof, and rent, if any), the said sheriff pay to the claimant the amount of his said claim, and to the 
execution creditor (he amount of his execution, and the residue, if any, to the defendant. 

And it is further ordered that no action be brought against the said sheriff, and that the costs of 
this application be 

Dated the day of 18 . 

•tn the Supreme Court. 

No. 0 : J . 

Order Dismissing Summons (generally). 

Between A.B. 
and 

Plaintiff, 
18 No. 

Upon hearing 
d a yof ^ 18 j f t n d 

It is ordered that the application of 
t h e . to the 

Dated the day of 

CD. * - - Defendant, 
, and upon reading the affidavit of filed the 

18 

he dismissed *with costs to be taxed and paid by * if the dismissal is with 
costs add these words. 

APPENDIX (I). 
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No. 1. 18 No. 

Advertisement for Creditors, 
Pursuant to a judgment [or an order] of the Supreme Court made in [the matter of the estate of 

A.B. and in] an action S. against P., the creditors of A.B., late of , in the county 
of , who died in or about the month of 18 , arc on or before 
the day of 18 , to send by post, prepaid, to E.F., of , the 
solicitor of the defendant CO., the executor [or administrator] of the deceased [or as may be directed], 
their christian and surnames, addresses and descriptions, the full particulars of their claims, a state
ment of their accounts, and the nature of the securities (if any) held by them ; or, in default thereof, 
they will be peremptorily excluded from the benefit of the said judgment [or order]. Every creditor 
holding any security is to produce the same before the [insert name of judge], at his chambers, 
situated at, Sfc7 on the day of 18 , at o'clock in the noon, 
being the time appointed for adjudicating on the claims. 

Dated this day of 18 . G.H., 
. _ Chief Clerk. 

No. 2. 
Notice to Creditor to produce Documents. 18 . No. 

Between A.B. - Plaintiff, 
and 

CD. and others - - Defendants. 
You are hereby required to produce, in support of the claim sent in by you against the estate of 

A.B., deceased [describe any probate, administration, deed or document required'], before [name judge], 
at his chambers, situate at, Sfc, on the day of 18 , at 
o'clock in the noon. 

Dated this day of 18 
%' G.R., 

To Mr. S.T. Of Sfc, solicitor for the plaintiff [or defendant, or as may be]. 

No. 3. 
Affidavit of Executor or Administrator as to Claims. 

In the Supreme Court. ' 18 . No. 
Between A.B. - Plaintiff, 

and 
CD. and others - - Defendants. 

We, CD., of 8fc., the above-named plaintiff [or defendant, or as may be], the executor [or 
administrator] of A.B., late of: , in the county of , deceased, and 
E.F., of $c, solicitor, severally make oath and say as follows :— 

I, the said E.F., for myself say as follows :— 
1. I have in the paper writing now produced and shown to me, and marked A, set forth a list of 

all the claims the particulars of which have been sent in to me by persons claiming to be creditors of the 
said A.B., deceased, pursuant to the advertisement issued in that behalf, dated the day 
of 18 . 

And I, the said CD., for myself say as follows:— 
2. I have examined the particulars of the several claims mentioned in the paper writing now 

produced and shown to me, and marked A, and I have compared the same with the books, accounts, 
and documents of the said A.B. [or as may be, and state any oilier inquiries or investigations made'], in 
order to ascertain, so far as I am able, to which of such claims the estate of the said A.B. is justly 
liable. 

3. Prom such examination [and state any other reasons] I am of opinion, and verily believe, that 
the estate of the said A.B. is justly liable to the amounts set forth in the sixth column of the first part 
of the said paper writing marked A; and to the best of my knowledge and belief such several amounts 
are justly due from the estate of the said A.B., and proper to he allowed to the respective claimants 
named in the said schedule. 

4. I am of opinion that the estate of the said A.B. is not justly liable to the claims set forth in 
the second part of the said paper writing marked A, and that the same ought not to be allowed without 
proof by the respective claimants [or, I am not ahle to state whether the estate of the said A.B. is 
justly liable to the claims set forth in the second part of the said paper writing marked A, or whether 
such claims, or any parts thereof, are proper to he allowed without further evidence]. 

No. 4. 
Exhibit referred to in Affidavit No. 3. 

A. 18 No. 
Between A.B. - Plaintiff, 

and 
CJK and others - - Defendants. 

List of claims, the particulars of which have been sent in to E.F., the solicitor of the plaintiff 
[or defendant, as the case may be], by persons claiming to IK: creditors of A.B., deceased, pursuant to 
the advertisement issued in that behalf, dated the day of 

This paper writing marked A was produced and shown to , and is the same as is 
referred to in his affidavit, sworn before me this day of 

W.B., 4-c. 
Pirst 
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First VM.-Clai>nS proper to be allowed without further evidence. 

Serial No. Names of 
Claimants. 

Addresses and { Particulars of 
Descriptions. Claim. 

Amount 
Claimed. 

£ s. d. 

Amount proper 
to be allowed. 

£ s. d. 

APPENDIX (I). 

Second P a r t . - C W which ought to be proved by the Claimants. 

Serial No. Names of 
Claimants. 

Addresses and 
Descriptions. 

Particulars of 
Claim. Amount Claimed. 

£ s. d. 

No. 5. 

Notice to Creditor to prove his Claim. 

Between A.B. - P l a i n t i f f ; 

18 No 

and 
CD. and others - - Defendants. 

You are hereby required to prove the claim sent in by you against the estate of A.B., deceased. 
You are to file such affidavit as you may be advised in support of your claim, and give notice thereof 
to me, on or before the day of next ; and to attend, by your solicitor, at the 
chambers of [name judge'], situate at, Sfc, on the day of 18 , at o'clock 
in the noon, being the time appointed for adjudicating on the claim. 

Dated this day of 18 . 
G.It., of $cc.} solicitor for the plaintiff [or defendant, or as may be]. 

To Mr. S. T. 

No. 0. 

Notice to Creditor of Allowance of Claim. 

£ The d«im « n t l n b y = i n s t the estate of A.B., deceased, has been allowed at the sum of 

18' , and t T cofts P M ' ^ """^ fr°m t h e *** o f 

Jilted this day of \$ \ ' "J* 
To. Mr. Pj{m

 GM'> o f &c' s o l i c i t o 1 ' for the plaintiff [or defendant, as case may be]. 

APPENDIX (K). 
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A . P F E N D S 3 S (K. ) 

SCALE OF COSTS. 

Subject Matter. 

I • • • • • • • • ! 

Writs, Summonses, and Warrants. 
Writ of summons for the commencement of any action 
And for indorsement of claim, if special 
Concurrent writ of summons 
Renewal of a writ of summons 
[Notice of a writ for service in lieu of writ out of jurisdiction 
Writ of mandamus or injunction 
Or jier folio 
Writ of subpoena, duces tecum 
And if more than four folios, for each folio beyond four 
Writ or writs of subpoena ad testificandum for any number of persons 
Writ of execution or other writ to enforce any judgment or order .... 
And, if for more than four folios, for each folio beyond four • 
Procuring a writ of execution or notice to the sheriff, marked with a seal of 

renewal 
Notice thereof to serve on sheriff 
Any writ not included in the above 

These fees include all indorsements and copies, or praecipes, for the 
officer sealing them, and attendances to issue or seal, but not the court fees. 

Summons to attend at judges' chambers 
Or, if special, at taxing officer's discretion, not exceeding 
Copy for the judge, when required 
Or per folio 
Warrant for proceeding in masters' office • 

Services, Notices, and Demands. 
Service of any writ, summons, warrant, interrogatories, petition, order, notice, 

or demand on a party who has not entered an appearance, and if not autho
rized to be served by post • • 

If served at a distance of more than two miles from the nearest place of busi
ness, or office of the solicitor serving the same, for each mile beyond such 
two miles therefrom 

Where, in consequence of the distance of the party to be served, it is proper to 
effect such service through an agent (other than the Melbourne agent), for 
correspondence in addition 

Correspondent's charges 
Where more than one attendance is necessary to effect service, or to ground 

an application for substituted service, such further allowance may be made 
as the taxing officer shall think fit. 

For service out of the jurisdiction such allowance is to be made as the taxing 
officer shall think fit. 

Service where an appearance has been entered on the solicitor or party 
Or if authorized to be served by post 
Where any writ, order, and notice, or any two of them, have to be served 

together, one fee only for service is to be allowed. 
In addition to the above fees the following allowances arc to be made :— 

As to writo, if exceeding two folios, for copy for service, per folio beyond such two 
As to summons to attend at the judges' chambers, for each copy to serve 
Or per folio 
As to notice in proceedings to wind up companies, for preparing or filling up 

each notice to creditors to attend and receive debts, and to contributories to 
settle 1 ist of contributories 

And for preparing or filling up each notice to contributories to be served with 
a general order for a call, or an order for payment of a call 

And for drawing notice to be served on contributories or creditors, of a meet
ing , per folio 

For each copy of the last-mentioned notice to serve, per folio 
For preparing or filling up for service in any other cause or matter, each 

notice to creditors to prove claims, and each notice fbat cheques may be 
received, specifying tbe amount to be received for principal and interest, 
and costs, if any 

For preparing notice to produce or admit, and one copy 
If special or necessarily long, such allowance as the taxing olliccr shall think 

proper, not exceeding per folio ,,,..., 

Low( 

£ 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

0 
0 
0 

21' Scale. 

s. 
9 
5 
6 
i 

4 
10 

1 
G 
1 
5 
9 
1 

6 
4 
9 

5 
10 
2 

d. 
0 
0 
8 
G 
0 
0 
4 
0 
4 
0 
0 
4 

8 
0 
0 

0 
0 
0 

0 5 0 

0 5 0 

0 1 0 

0 7 0 
1 10 0 

0 2 6 
0 1 6 

0 0 6 
0 2 6 
0 0 6 

0 1 0 

0 1 0 

0 1 0 
0 0 6 

0 1 0 
0 5 0 

0 0 8 
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SCALE OF COSTS—continued. 

Subject Mutter. 

£ s. d. 
And for each copy beyond the first, such allowance as the taxing officer shall 

think proper, not.-exceeding per folio 0 0 G 
For preparing notice of motion " " 
Or per folio... 
Copy for service. , 0 1 
Or per folio 
For preparing any necessary or proper notice, not otherwise provided for and 

tie in and 

Or if special, and necessarily exceeding three folios, for preparing same, for 
each folio beyond three i 0 1 

And for each copy for service, per folio beyond such three | 0 0 
Copies for service of interrogatories and petitions and of orders with neces- ! 

sary notices (if any) to accompany, per folio 
Cxcept as otherwise provided, the allowances for services include copies for 

0 2 6 
0 1 0 

0 
0 0 G 

0 2 6 

0 1 0 
6 

ee is to he allowed 

service. 

Where notice of filing affidavits is required, only one notice i 
for a set of affidavits filed, or which ought to be filed together 

In proceedings to wind up a company, the charges relating to printing1 shall he 
allowed in lieu of copies for service, where the fee for copies would exceed 
the charges for printing, and amount to more than £3 . 

Where any appointment is or ought to he adjourned, service of a notice of the 

adjournment, or next appointment, is not to be allowed. 

Appearances. 

Enter ing any appearance 
If entered at one time, for more than one person, for every defendant beyond 

the first 
If a person appearing to a writ of summons to recover land limits his defence 

by his memorandum of appearance, in addition to the above 
Instructions. 

To sue or defend 
If or s tatement of complaint 
For statement or further statement of defence 
For counter-claim 
For reply by plaintiff when defendant sets up a counter-claim 
For reply or further reply m any other case by plaintiff or ot 

or without joinder of issue 
For confession of defence 
For joinder of issue without other matter and for demurrer 
For special ease, special petition, any other pleading (not being i 

and interrogatories for examination of a par ty or witness 
To amend any pleading 
For affidavit in answer to interrogatories and other special affidavits 
To appeal 
To add parties by order of court or judge 
For counsel to advise on evidence when the evidence i 

orally 
Or not to exceed 
For 

0 0 6 

0 6 

0 1 

8 

6 

her person, with 

a summons), 

in chief is to be taken 

0 6 8 

0 6 8 
0 13 4 
0 6 8 
0 6 8 
0 13 4 

0 6 8 
0 6 8 
0 6 8 

0 6 8 
0 6 8 
0 6 8 
0 13 
0 6 

4 
8 

8 
4 
8 
4 

ment of damages 
For > )r such brief and for brief on the hearing of an appeal when witnesses are 

to be examined or cross-examined such fee may be allowed as the taximr 
ofli eer shall think fit, having regard to all the circumstances of the case, and to 
other allowances,if any, for attondanccson witnesses and procuring evidence. 
lie fees for instructions for brief are not to apply to a hearing on further 
consideration ion. 

Statement of claim 
Or per folio 
Statement of defence 
Or per folio 

Drawing Pleadings, and other Documents 

1 0 

0 10 0 
0 I 0 
0 5 0 
0 1 0 
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Higher S 

£ S. 

0 0 
0 5 
0 1 
0 2 

calo. 

d. 

6 
0 
6 
6 

0 0 6 

0 5 0 

0 1 
0 0 

0 0 

6 
6 

0 10 0 

0 3 0 

0 6 

0 13 
2 2 
0 13 
0 13 

8 

4 
0 
4 
4 

1 1 0 

0 13 4 
0 13 4 
0 13 4 

0 13 4 
0 13 4 
0 10 0 
1 1 0 
0 13 4 

1 0 0 
1 10 0 
0 10 0 
1 1 0 

2 2 0 

1 1 0 
0 1 6 
0 10 0 
0 1 6 

SCALE 
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SCALE OF COSTS—continued. 

Subject Matter. 

Statement of defence and counter-claim 
Or per folio 
Reply, with or without joinder of issue, confession of defence, joinder of issue 

without other matter, demurrer, and any other pleading (not being a petition 
or summons) and amendments of any pleading 

Or per folio 
Particulars, breaches, and objections, when required, and one copy to deliver... 
Or such amount as the taxing officer shall think fit, not exceeding per folio ... 
If more than one copy to be delivered, for each other copy per folio 
Special case, whether original or in action, affidavits in answer to interroga

tories and other special affidavits, special petitions, and interrogatories, per 
folio 

Brief, on trial or hearing of cause, issue of fact, assessment of damages, exami
nation of witnesses, demurrer, special case and petition before a court or 
judge, special referee, examiner, or officer of the court, when necessary 
and proper in addition to pleadings, including necessary and proper obser
vations, per folio 

Brief on application to add parties 
Or per folio 
Brief on further consideration, per sheet of ten folios 
Accounts, statements, and other documents for the judges' chambers, when 

required, and fair copy to leave, per folio 
Bill of costs for taxation, including copy for the taxing officer, per folio 
For each copy , 

Copies. 
Of pleadings, briefs, and other documents where no other provision is made, at 

per folio 
Of briefs 
And of any pleading, special case, x^etition of right or evidence for the use of 

counsel in court, and in country agency causes when proper to be sent as a 
close copy for the use of the country solicitor, at per folio 

Close copies are not to be allowed as of course, but the allowance is to depend 
on the propriety of making or sending the copies, which in each case is to be 
shown and considered by the taxing officer. 

Inserting amendments in a copy of any pleading, special case, or petition of right 
Or per folio 

Perusals. 
Of statement of complaint, statement of defence, reply, joinder of issue, 

demurrer, and other pleading (not being a petition or summons) by the 
solicitor of the party to whom the same are delivered 

Or per folio 
Of amendment of any such pleading 
Or per folio 
Of interrogatories to be answered by a party by his solicitor 
Or per folio 
Of special case by the solicitor of any party except the one by whom it is pre

pared 
Or per folio 
Of copy order to add parties, notice of defendant's claim against any person 

not a party to the action under Order XVI, Rule 18, and of defendant's 
statement of defence and counter-claim served on a person not a party under 
Order XXII, Rule 6, by the solicitor of the party served therewith, and in 
these several cases the perusal of the plaintiff's statement of complaint is 
also to be allowed unless the solicitor has been previously allowed such 
perusal 

Or per folio 
Of notice to produce and notice to admit by the solicitor of the party served... 
Of affidavit in answer to interrogatories by the solicitor of the party interro

gating, and of other special affidavits and depositions by the solicitor of the 
party against whom the same can be read, per folio 

Attendances. 
To obtain consent of next friend to sue in his name 
To deliver or file any pleading (not being a petition or summons) and a special 

case , 

Lower Scale. 

£ s. 
0 5 
0 1 

0 5 
0 1 
0 5 
0 0 
0 0 

d. 
0 
0 

0 
0 
0 
8 
6 

Higher Scale. 

£ 
1 
0 

0 
0 
0 
0 
0 

s. d. 
1 0 
1 6 

10 0 
1 6 

10 0 
1 6 
0 6 

0 1 0 

0 1 0 
0 6 8 
0 1 0 
0 6 8 

0 0 8 
0 0 9 
0 0 6 

0 0 6 
0 0 8 

0 0 3 

0 1 6 

0 1 0 
0 0 6 

0 6 8 
0 0 6 
0 6 
0 0 
0 6 

8 
6 
8 

0 0 0 

0 6 8 
0 0 6 

0 6 8 

0 6 8 

0 0 4 

0 6 8 

0 1 6 
0 10 0 
0 1 6 
0 10 0 

0 1 6 
0 I 6 
0 0 6 

0 0 6 
0 0 8 

0 0 6 

0 5 0 
0 0 6 

0 13 4 
0 0 6 
0 10 0 
0 0 6 
0 13 
0 0 

4 
6 

0 13 4 
0 0 6 

0 13 4 
0 0 6 0 0 6 

0 13 4 

0 0 6 

0 13 4 

0 3 4 0 6 8 
SCALE 
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SCALE OF COSTS—continued. 

Subject Matter. 

T o inspect, or produce for inspection, documents pursuan t to a notice to admit 
Or per hour 
T o examine and sign admissions 
To inspect, or produce for inspection, docmnenls referred to in any pleading 

or affidavit, pursuant to notice under Order X X X I , rule 14 
Or per hour 
To obtain or give any necessary or proper consent 
To obtain an appointment to examine witnesses 
On examination of witnesses before any examiner, officer, or other person 
Or according to circumstances, not to exceed 
Or if without counsel, not to exceed 
On deponents being sworn, or by a solicitor or his clerk to be sworn, to an 

affidavit in answer to interrogatories or other special affidavit 
On a summons at judges' chambers, or on master's warrant 
Or according to circumstances, not to exceed each day 
For attending summons or other appointment at judges ' chambers, or before 

the master, for purposes within the cognizance of a Court of Equi ty before 
the Act passed, each day a fee of (is. Sd., 13s. 4d., or £\ Is . , according to 
circumstances, each attendance to be allowed by the judge, chief clerk, or 
master 

To enter claim under Order LIV, Rule 36* , 
T o file chief clerk's and taxing officers' certificates, and get coj^y marked as an 

office copy , 
On counsel with brief or other papers— 

If counsel's fee one guinea 
If more and under five guineas 
I f five guineas and under twenty guineas 
If twenty guineas 
If forty guineas or more 

On consultation or conference with counsel 
To enter or set down action, demurrer, special case, or appeal for hearing or trial 
In court on motion of course and on counsel and for order 
To present petition for order of course and for order 
In court on every special motion, each day 
On same when heard each day 
Or according to circumstances 
On demurrer, special case, or special petition, or application adjourned from 

the judges' chambers, when in the special paper for the day, or l ikely to be 
heard , 

On same when heard 
Or according to circumstances, not to exceed 
On hearing or trial of any cause, or matter, or issue of fact, in Melbourne, or 

the town where the solicitor resides or carries on business, whether before a 
judge with or without a jury , special referee, or on assessment of damages, 
when in the paper 

When heard or tried 
For every hour after (lie first two hours 
When not in Melbourne nor in the town where the solicitor resides or carries 

on business, for each day (except Sundays) he is necessarily absent 
And expenses (besides actual reasonable travelling expenses) each day, 

including Sundays • 
Or if the solicitor has to attend on more than one t r ia l or assessment a t the 

same time and place, in each case •--
The expenses in such case to be ratcably divided. 
To hear judgment when same adjourned , 
Or according to circumstances 0. 
To deliver papers (when required) for the use of a judge prior to a hearing ... 
If more than on e j ridge 
To settle the draft or minute of any judgment or order 
Or at taxing officer's discretion, not to exceed 
On taxation of a bill of costs • 
Or according to circumstances, not to exceed each day « 
In causes for purposes within the cognizance of a Court of Enmity before the 

Ac t passed, such further fee as the (axing officer may th ink fit, not exceeding 
the allowances heretofore made. 

o obtain or give an undertaking to appear ,.. 

Lower Scale. 

£ s. d. 
0 6 8 
0 6 8 
0 6 8 

8 
8 
8 
8 
4 
0 

0 6 
0 6 
0 6 
0 6 
0 13 
2 2 
2 2 0 

0 6 8 
0 6 8 
1 1 0 

0 6 8 
to 

1 1 0 

0 6 8 

0 6 8 

0 3 4 
0 6 8 
0 6 
0 13 
1 1 
0 13 
0 6 
0 10 0 
0 6 8 
0 10 0 
1 0 0 
1 10 0 

0 6 8 
0 13 4 
1 1 0 

8 
4 
S 
0 

0 6 8 

Higher Scale, 

0 10 0 
1 1 0 
0 6 8 

2 2 0 

1 1 0 

1 1 0 

0 10 0 
0 13 4 
0 6 
0 13 
0 6 
1 1 
0 G 8 
2 2 0 

£ .9. d. 
0 13 4 
0 10 0 
0 13 4 

0 10 0 
0 10 0 
0 10 0 
0 10 0 
1 0 0 
3 3 0 
3 3 0 

0 6 8 
0 10 0 
2 2 0 

0 13 4 
to 

1 1 0 

0 10 0 

0 10 0 

0 6 8 
0 10 0 
0 13 4 
1 
2 
1 0 0 
0 6 8 
1 0 0 
0 13 4 
1 0 0 
1 10 0 
3 0 0 

0 10 0 
1 1 0 
2 2 0 

1 0 
2 0 

1 0 0 
2 2 0 
0 10 0 

3 3 0 

1 10 0 

1 11 6 

1 0 0 
1 10 0 
0 10 0 
0 13 4 
0 13 0 
3 3 0 
0 6 8 
3 3 0 

0 10 0 
SCALE 

153 
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SCALE OP COSTS—continued. 

Subject Matter. 

and for same answered 

Lower Scale. 

To present a special petition, and for same answeLeu -
On printer to insert advertisement in Gazelle 
On printer to insert same in other papers, each printer 
Or every two 
For an order drawn up by chief clerk or master, and to get same entered 
On officer to certify that a cause set down is settled, or for any reason not to 

come into the paper for hearing 
For any other necessary attendance where no other provision is made, per hour 

Note.—An order of course means an order made on an ex parte applica
tion, and to which a party is entitled as of right on his own statement and 
at his own risk. 

Oaths, Exhibits, and. Special Bail. 
Commissioners to take oaths or affidavits. For every oath, declaration, or 

affirmation 
The solicitor for preparing each exhibit in town or country 
The commissioner for marking each exhibit 
The commissioner on taking special bail 

£ s. d. 
0 0 8 
0 0 8 
0 0 8 
0 0 8 
0 6 8 

0 0 8 
0 G 8 

Higher Scale. 

C s. d. 
0 10 0 
0 10 0 
0 10 0 
0 10 0 
0 0 8 

0 10 0 
0 10 0 

0 1 6 
0 1 0 
0 0 6 
1 1 0 

Term Fees, $'c. 
For every term in which a proceeding in the cause or matter by or affecting 

the party, other than the issuing and serving the writ of summons, shall 

take place 
And further, in country agency causes or matters, for letters 
Where no proceeding in the cause or matter is taken which carries a term fee, 

a charge for letters may be allowed, if the circumstances require it. 
In addition to the above an allowance is to be made for the necessary expense 

of postages, carriage, and transmission of documents. 
Solicitor's managing clerk's fee, where there is a trial 

0 1 6 
0 1 6 
0 0 6 
1 1 0 

0 15 0 
0 6 0 

1 0 0 
0 10 0 

0 15 0 1 10 0 

CONVEYANCING. 

Instructions for and Drawing and Perusing Deeds, Wills, and other Documents, 

Such fees for instructions as, having regard to the care and labour required, the number and 

lengths of the papers to be perused, and the other circumstances of the case, may be fair and reason

able. In ordinary cases, as to drawing, &c, the allowance shall be— 

For drawing 2s. per folio. 
For engrossing 8(/. ,, 
For fair copying Qd, ,, 
For perusing Is. ,, 
Attested copies dd. ,, 

Attendances. s. d. 

In ordinary cases 10 0 

In extraordinary cases the taxing master may increase or diminish the above charge, if for any 

special reasons he shall think fit. 

Abstracts of Title {where not covered by the above /Scales), s. d. 

Drawing each brief sheet of 8 folios 6 8 
Fair copy 3 4 

Journeys from Home. 

In ordinary cases for every day of not less than seven hours employed on 
business or in travelling £5 5 0 

Where a less time than seven liours is so employed per hour 0 15 0 
In extraordinary casus the taxing master may increase or diminish the above allowance, if for any 

Bpecial reasons he shall think lit, 
APPENDIX (L). 
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APPENDIX (L). 

P A R T I. 

COURT PEES AND PERCENTAGES. 

Subject Matter. 

Swmnonscs, Writs, Commissions, and Warrants. 
On sealing a writ of summons for commencement of an action 
On sealing a concurrent, renewed, or amended writ of summons for commence

ment of an action 
On sealing a notice for service under Order XVI, Rule 18 
On sealing a writ of mandamus or injunction 
On scaling a writ of subpoena 
On sealing every other writ 
On sealing summons to attend judges' chambers 
On scaling or issuing any other summons or warrant 
On sealing or issuing a commission to take oaths or affidavits in the Supreme Court 
Every other commission 
On marking a copy of a petition of right for service 

Appearances. 
On entering an appearance, for each person 

Copies. 
Por examining a copy, and marking same as an office copy, for each folio 
Por making a copy and marking same as an office copy, for each folio 
Por a copy in a foreign language, the actual cost. 
Por a copy of a plan, map, section, drawing, photograph, or diagram, the actual cost. 

Attendances. 
On the attendance of any officer as a witness, or on the production by him of any 

record or document to be given in evidence (in addition to the reasonable 
expenses of the officer), for each day or part of a day he shall necessarily be 
absent from his office 

The officer may require a deposit of stamps on account of any further fees, and a 
deposit of money on account of any further expenses which may probably 
become payable beyond the amount paid to him for fees and expenses, and the 
officer taking such deposit shall thereupon give a memorandum thereof to 
the party requiring his attendance. 

The officer may also require an undertaking in writing to pay any further fees and 
expenses which may become payable beyond the amounts so paid and deposited. 

Filing. 
On filing a special case or petition of right 
On filing any other petition.. 
On filing an affidavit with exhibits (if any) annexed, submission to arbitration, 

award, warrant of attorney, cognovit, bail, satisfaction piece, and writ of execu
tion with return 

On filing a caveat , 

Certificates. 
Por a certificate of appearance, or of a pleading, affidavit, or proceeding having 

been entered, filed, or taken, or of the negative thereof 

Searches and Inspections. 
On an application to search for an appearance or an affidavit, and inspecting the 

same 
On an application to search an index, and inspect a pleading, decree, order, or 

other record, unless otherwise expressly provided for by an Act of Parliament 
or these Orders, and to inspect documents deposited for safe custody or pro
duction pursuant to an order, for each hour or part of an hour occupied 

Not exceeding on one day 

Hearing. 
Por entering or setting down, or re-entering or re-setting down an appeal to the 

Pull Court or a cause for trial or hearing, including a demurrer, special case, 
re-hearing and further directions and petition of right, but not any other 
petition, nor a summons adjourned from Chambers „ 

Por a certificate of a Judge of the result of trial 

Lower Scale. 

£ s. d. 
0 1 0 

0 1 0 
0 1 0 
0 10 0 
0 1 0 
0 5 0 
0 1 0 
0 1 0 
1 0 0 
1 0 0 
0 1 0 

0 1 0 

0 0 2 
0 0 6 

1 0 0 

0 10 0 
0 5 0 

0 1 0 
0 5 0 

0 1 0 

0 1 0 

0 2 6 
0 10 0 

0 10 0 
1 0 0 
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COURT F E E S AND PERCENTAGES—continued. 

Subject Mutter. 
Lower Scale. 

Judumenls, Decrees, and Orders. 
For entering a judgment by default 
For drawing up and entering any other judgment, or a decree or decretal order, 

whether on the original hearing of a cause or on further consideration, and an 
>f a special case or petition and any older by the Full 

£ s. d. 

0 2 6 

Higher Scale. 

£ s. d% 

0 5 0 

order on the hearing o 
Court on appeal 

For drawing up and entering 
mde in Court or at 

>i ui , i»iu8 llJL, ...... o any other order, whether im 

Chambers 
For copy of a plan, map, section, drawing, photograph, or diagram, required to 

accompany any order, the actual cost. ] 
Taking Accounts. 

On taking an account of a receiver, guardian, consignee, bailee, manager, provi
sional, official, or voluntary liquidator, or sequestrator, or of an executor, admi
nistrator, trustee, agent, solicitor, mortgagee, co-tenant, co-partner, execution 
creditor, or other person liable to account, when the amount found to have been 
received without deducting any payment, shall not exceed £200 

"Where such amount shall exceed .£200, for every ,£50 or fraction of £50 
guardian, consignee, bailee, manager, liquidator, 

--'• 1s~ 'VI lowed in 
of 
by 

the party having the conduct of the order unuer wnicu suui aw,wu..v... , as 
r' '"• ~ —v.ntt,,,. rnnioss tlio, Court or Judge shall other-

of the result of 
any such account; but me tees sinm ue uuu mm 1 J t i ;«u tv, ---igh no certificate 
is required, on the account taken, or on such part thereof as may be taken, and 
the solicitor or party suing in person shall in such case cause the proper stamps 
(the amount thereof to be fixed by the officer) to be impressed on or affixed to 

the account. 
The officer taking the account may require a deposit, of stamps on account of fees 

unt, not exceeding the fees on the full amount appearing 
i been received, and the officer or his clerk taking such 

0 10 

0 3 

0 

0 

1 

0 

0 

5 

0 

0 

0 
0 

2 
0 

0 
6 

0 
0 

2 
0 

0 
6 

part of his costs of the cause or matter (unless the Court or Jutlgi 
wise direct), and in such case shall be taken upon the certificate o 
n-nv such nocount: but the fees shall be due and payable, althougl 

before taking the account, not exceeding the fees on the full amount appearing 
by the account to have been received, and the officer or T ' ' "v" 
deposit shall make a memorandum thereof on the account. 

Taxation of Costs. 
For taxing a bill of costs where the amount allowed does not exceed £ 8 

° — y .£2 allowed or a fraction therec 
,'ided, shall be taken on signing the certifi-

0 
0 

2 
0 

0 
6 

0 
0 

4 
1 

0 
0 

thereof to 
costs. 

The taxing officer may require a deposit of stamps on account of fees before taxa
tion not exceeding the fees on the full amount of the costs as submitted for 
taxation, and the officer or his clerk on taking such deposit shall make a memo
randum thereof on the bill of costs. 

For a certificate or allocatur of the result, not being a judgment 

Setting down 

. Petitions. 

Miscellaneous 

On a flat of a Judge 
On signing an advertisement 
Upon a ref 

0 0 0 

0 5 0 

1 0 0 

0 10 0 

0 
r 

g an advertisement 
iference to the master, chief clerk, or prothonotary for the purpose of 
restigation or inquiry other than the taking of an account for which 
- r..~ :„ »w„.n-m m-nvided. for every hour or part of an hour the master, 

5 
0 
0 

0 5 
0 10 

0 
0 

any mv^....0... ^ _. 
another fee is herein provided, for every hour or part 01 an nuui ^.v, x...^^., . 
chief clerk, or prothonotary is occupied | 0 10 0 

A deposit on account of fees before proceeding >vn,n ,n, 
'" c î > vr.Mnirr.fi iirid n. memorandum thereof shall be 

.. nt of fees before proceeding with such reference, or at anytime 
during the course thereof, may be required, and a m ' " ''" 

Signin 

delivered to the party making the deposit. 
>• allowances of any account or other document not other wise herein 

specially provided for , 
Drawing reports or certificates of master or chief clerk, per folio, exclusive of 

schedules 

0 10 0 

0 

0 

5 0 

0 

0 

0 

5 0 

1 0 
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170 

http://vr.Mnirr.fi


No. 761.] Supreme Court. 

COURT F E E S AND PERCENTAGES—continued. 

Subject Matter. 

Engrossi11 g san 10 
Entering same, per folio < 
Signing same • 
Entering 
On taking a recognizance or bond 
On taking bail, and taking same off the file and delivering 
On a commitment; 
On notice by any party that documents previously used arc required in Court, 

for each document so required 
On administering- the oaths of office to a justice of (he peace 
On sending a writ of <lc.di.mus poles taton 
\Vlit of liabeas corpus 

Abstracts. 
Perusing every 3 sheets 
Conditions of sale settling, ordinary form 

Long and special, according to circumstances, from 

Attending any sale 

Deeds. 
Perusing and settling, exceeding 30 folios 
Exceeding 30 and not exceeding f)0 . 

,, -")() ,, ,, 100 
Exceeding 100 
Examining engrossment, per skin 
Signing allowance 
Comparing books, papers, & c , with schedule, when deposited or delivered out 

Lower Scale 

£ s. d. 
0 0 0 
0 0 
1 0 
0 0 (i 
o lo o 
0 2 0 
0 5 0 

0 

0 I 0 
1 0 0 
1 10 0 
0 10 0 

0 6 8 
0 5 0 
1 1 0 

to 
3 3 0 
1 1 0 

1 0 0 
1 10 0 
2 10 0 
3 0 0 
0 3 4 
0 5 0 
0 10 0 

Higher Scale. 

£ s. d. 
0 0 0 
0 0 0 
1. 0 0 
0 0 0 
0 10 0 
() 2 0 
0 5 0 

0 1 0 
1 0 0 
1 10 0 
0 10 0 

0 6 8 
0 0 
1 9 0 

to 
3 3 0 
1 1 0 

1 0 0 
1 10 0 
2 10 0 
3 0 0 
0 3 4 
0 5 0 
0 10 6 
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A P P E N D I X ( L ) . 

In the Supreme Court, 

PART H. 

CERTIFICATE FOR LOWER SCALE OF COURT FEES. 
18 

Between A.B. Plaintiff, 
and 

No. 

CD. - Defendant. 
I hereby certify that, to the best of my judgment and belief, the Lower Scale of Court Fees and 

Percentages is applicable to this case. 
Dated this day of 18 . 

L.M. 
Solicitor for the Plaintiff. 

LXV*. 

Avpnumx (M). 

Date of Rule. 

1st February 1854 
22nd May 185G 
2nd October 1857 
10th .July 1805 
13th May 1808 
15th August 1876 

Extent of Repeal. 

Whole. 
Whole. 
Whole. 
Whole. 
Whole. 
Section 5, so far as relates to 

equitable and insolvency 
jurisdiction, and section 17. 

r ~n>* 7i.rrrr,-r--^rjw^s:~zxsx^re< usn r 
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