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Introduction

In 1963 in the case of Testro Bros Pty Ltd
v. Tait" a majority of the High Court held
that there was no obligation on inspectors
to accord a company under investigation -
for suspected insolvency the benefits of
natural justice. In 1990, 27 years of
evolution in the principles of -natural
justice, or procedural fairness as it is now
often referred to,2 led to the case of
Anmnells v. M(;C,‘ann,3 where a majority of
the High Court. held that “[it is beyond
argument that the view of the majority in
[Testro] would not prevail today”.

This -evolution in procedural fairness has
been associated with an increased judicial
actlvlsm in protecting the interests of
mdnwduals As a result, the question of
whether natural justice applles has
focused on the interference with those
interests as a Justmcatlon for judicial
interference in the administrative process.
In Kioa v. M/n/ster for Immigration and
Ethnic Affa/rs in what has-been accepted
as an authoritative statement of the Iaw

Mason J held that:

[tlhe law has now developed to a point
where it may be accepted that thereis a
common law duty to act fairly, in the
sense of according ‘procedural fairness,
in the making of administrative decisions
which affect . rights; interests and
legitimate expectations, subject only to
the clear’ manifestation of a contrary
intr&:nticm.6

As this statement illustrates, the obligation
of procedural fairness derives from the
common law, is subject to a clear
manifestation to the contrary, and, most
importantly, arises due to the effect of the
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decision on an individual.” in this way,
procedural fairness has been applied to
protect individual rights and interests,
including

legitimate expectatlons e g

The expansion of the notion of procedural
faimess and the range of..int

affected can be lllustrated’ by the
mtroductlonland £xpon ti I,development

created
" “assurances” ... the
‘ r‘»"exrstence of egular practice ... the
.- consequences nial «0f:the benefit to -
-which the expectatlon relates. ... .or the
.eatlefactron of. atatutory orrtcrra . it
“may’ consrst of an expectatron of a
procedural nght advantage or

" - opporttnity.

The inclusion of legitimate expectatlons
has meant that there is no heed for there
to ‘be an effect on an exnstrng f’IegaIIy
enforceable right, lnterest pnvr!ege or
: Legmmate in this context, refers
e need for posltlve grounds

than a. q ement that the expectatlon be
reasonable There is no need for the
expectatron to'be held by the mdrvrdual in
: their private capaclty but’ rather may be
- ohe-accruing ‘to the public or class of
people in general or based on some
offrcnal‘ or Iegrtlmate action’ 18

However,~:r~the obligation .. of procedural
fairness - “does not - give - substantive
protechon to any right, benefit or privilege
that is the subject of the expectation”. 16}t
is not based on an expectation that
procedural falrness should have been
complied with." The legitimate
expectation derives from a circumstance
"which suggests that, in the absence of
some special or unusual circumstance,
the person will obtain.or contmue to enjoy
a benefit or pnvnege in Breen -v.

personal  liberty, ' status,..
preservation of livelihood and reputatlon.
proprietary rights and lnterests and“

Amalgamated Engineering Union'® it was
suggested by Lord Denning that a
legitimate expectation arose due to a

-belief:. that  the " applicant would benefit
L,unless "there were good reasons against
- him”, Therefore, the concept of legitmate
" “expectations

emphasises that the
obligation to accord procedural faimess
derives from the circumstances in which
that right or interest is being denied and
not the nature of the right or interest
expected. However, it does not suggest
the type of bodies on which the obligations
may be pléced nor the basis on which the
obligation is Imposed. A legitimate
expectation = merely  describes = the
circumstances in  which procedural
fairness has been applied. it cannot be
used :as the basis on which to impose the
obligations of procedural fairness. -

The expansion in the range of interests
protected by - procedural . fairness led
Mason J to'suggest -that “[t]he -critical
questron in most cases is not whether the
principles of natural justice apply. It is:
what does the duty to act fairly require in
the circumstances of the particular
case?"? McHugh J in ‘Minister: for
Immigration and’Ethnic Affairs’v. Teoh®
has buiit on this to suggest that the
rational development of this area requires
procedural faimess to.be applrcable to all
“administrative .and similar decisions made
by public’ tribinals * and = officials”.?
Simitarly, Deane J has stated:

the law seems to me to be moving
towards a conceptually more satisfying
position where common law
requirements of procedural fairness will,
in.. the absence of clear contrary
legislative intent, be recognised as
applying generally to government
executive decision-making.

If these views are accepted, the nature of
the interest affected would only be
considered in determining the content or
extent of the obligation. -

However, these broad propositions about
the application of judicial review and
procedural fairness lack any integrated or
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principled basis or justification. In many
ways these recent views have merely
come to reflect the position of earlier this
century. In 1911, Lord Loreburn LC in
Board of Education v: Rice®* stated that
the obligation of natural  justice was a
“duty lymg upon everyone who decides
anything”.> This statement echoes those
in Wood v. Woad,?® where natural justice
was “applicable to every tribunal or body
of --persons  invested with authority to
adjudicate. upon matters lnvolvmg civil
consequences to. individuals®, 27 and in
Fisher-v. Keane®™ where natural justice
was applied to “any other body of persons
who. decide upon the conduct of others™. 2
Therefore; the question then as now is: in
what circumstances will the brake of
procedural fairness not be applied to
administrative action?

This question arises in two areas: to what
bodies 'or institutions, especially those
outside the government or the executive,
should the - principles “of procedural
fairness be applied; and at what point in
the administrative process should the
obligations of procedural fairness. -arise.
These two. areas are: not distinct. Both
require: -consideration - of - the . changing
institutional ;- structures  of - society,
recognition of the influence of these
structures and the interests they affect,
and of the role of the courts in reacting to
and developing this‘environment.

This paper is concerned W|th the second
of these two. areas in attempting to
examine the boundaries. of the application
of procedural fairness. Chapter ‘one
considers ‘the “influence of the public /
private dichotomy on administrative law.
This . dlchotomy is responsible for the
empha5|s the court places on the
mdnwdual in, defnlng the ambit of judicial
review. lllustrating the meﬁ" icacy of thls
dichotomy suggests that, as a basis at
least for procedural fairmess, this _ is
madequate Chapter two examines an
alternative basis for procedural fairness in
the assessment of discretionary decisions,
based on principles of rationality and

participation. It will be argued that use of
these principles demonstrates how
procedural fairhess can be used fo
enhance the operation of the bodies it is
applied to as well as the interests of
individuals. Chapter three examines how
the emphasis on individuals has led to
inconsistencies in the application of
procedural fairness to administrative
investigations. It ‘applies the theory
developed in the previous chapters to
consider how the question should be
approached in future.

CHAPTER ONE
Judicial Review

Procedural fairness originated from the
principle that no one shall be condemned
unheard.* Today it has developed into
perhaps four distinguishable components:
a person should know the case against
them and have a chance to respond; any
hearing - should be by  an impartial
adjudicator; any decision has to be based
on logically probhative evidence; 3 and the
decision-maker has a duty to inquire lnto
matters which are centrally relevant.*
Procedural fairnéss forms one of the
elements’ of administrative law whereby
courts undertake judicial - review of
administrative agencies. Administrative
law, in--turn, constltutes one of the
“general prnnmples ‘which govern the
exercise of powers, and duties by public
authorities”. ¢

The word ‘public’ in this context has been
used primarily to refer to government-
related administration.. Many of the
remedies available 'in- administrative law
are restricted to control of government
dut:es and powers Procedural fairness
is therefore seen as an aspect of 'public
law’, regulating the relatlons between
mdlwduais and the state.® However,
procedural fairess has been used to
invalidate decisions of purely domestic. or
non-government bodies,36 and remedies
of injunction and declarations traditionally
applicable to disputes between individuals
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in - their. - private: capacity have been
incorporated. . into- - administrative - law.*

This raises the question: of whether:‘public’
is - in:..some -:sense:delimiting. or
determinative “or.4 vvh‘ether it ‘is ‘merely
descriptive:of:theareas in" WhiCh judicial
review. lS applicable‘ oy :

This chapter xamines: the mfluence of the
distinction: between: public and private on
the: development ofa; theoretical basis for
judicial:review:i ‘generat and:procedural
fairness in. particular.: “Implicit.ireliance. on
this distinction: hasled to emphas:s by the
courts: on the: effect on the individual::it will
be argued,. however,. that this reliance
should be reconsidered-in.the.same way
as the distinction has been blurred by
changing socual structures and recognition
of alternative prescnptive foundations.

The ruie of Iaw

The sbope ef j_udj,cia,l; review, espedcially in
relation to procedural fairness, .has
expanded.-over the last half of this
century. 38 This increase; has been seen as
a.response to the diminution i |n iegislative
control- over -executive power®. that: has
accompanled the growth--of: the welfare
state sand- government regulation -As
'suggests

sin- order to achleve a varlety of
is, ‘has taken control of wider
“of social and economic activity,
150 “the legai framework “has ‘become -
increasmgly characterised by - the
" combination of broad statutory provisions
ind  the vesting . in officials -of wide
tlonary powers. [The]_emphasrs ‘
moved from private - rights,
guaranteed: "By explicit-legal norms and
enforceable by - legal :institutions, to a
psystem in which power is exercised. by
officials accordlng to a wide sense of the
lic* interest, which inciudes, but is
much’ wider than the personal interests

L of |ndtv1duals

In' response, administrative law has
fashioned ‘increasing means of judicial
redressfor the individual, whilst trying to
avoid “the exercise of legal control itself
[becomlng] discretionary, sectional and

subjective in the same way as the:

institutions that it seeks to control”.*!

Judicial intervention has been justified
through' a normative view of -the rule of
law. This concept, popularised through the
work of A V Dicey, involves the absolute
supremacy of, and the equal subjection of
all classes:to, the ordinary law of the land
as administered by the ordinary law
courts.*? As a result of this ordinary: law,
the constitution. governing the relations
between individual and state is-not the
source but the consequence-of the rights
of indivrduais as defined and enforced by -
the. courts.*® In this way,. Dicey. argued
that the soc:al political or economic status
of an:individuai was by itself no answer to
legal proceedings,’ ** and hence there was
no need for anything similar-to the then
continental conception of ‘administrative
law!. Public:power beyond that:of ordinary
law: was ‘legitimated . through parliament,
the . -~ courts merely - supplementing
ministerial authorlty to give effect - to
parliamentary intent.* This is still the
foundation : of - review based on the
principles - ‘of  ultra vires, -the -courts
ensuring that “a public .:: body that has
been granted powers, whether. by statute,
order:in council, or some other instrument,
must: not exceed ~the powers so
granted” : Inthis way

[m]uch of the doctnnal compiexny which
besets nineteenth and twentieth century
administrative law can indeed be
explained as the result of the tensions
‘between the policing [of the boundaries
“:of legislative intent] and adherence to'a
strict:requirement.of a private right as.a
pre-condltlon of natural justice standing

Cor substantive revnew

However, the expanSIon in the socnai and
economic role undertaken by the state
and the increase in broad grants of
discretionary power that accompanied it
inevitably led to cntncnsm of this basis for
judicial mtervention ®As Craig suggests:

[tlhe idea that there is an interest in
securing the " efficacious discharge of
regulatory legislation was no part of this
model, except in so far as it was viewed
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as -a. natural correlative of the proper
maintenance  of  external  judicial
supervision delimiting the boundaries of

the Ieglslatuve will.

The courts also reacted to a percerved
meffectlveness of ministerial control of the
executlve by placing emphasis on the
preventlon of arbitrary or oppressive uses

of drscretlonary power in order to protect ‘

‘the nghts ‘and interests of mdrvrduals
The intervention of the courts came to be
based on, and seen by them as necessary
to "protect, the rights and interests of
individuals. The ‘rule of law’ had become a
means by which the courts could subject
the government to compllance with judicial
authority so as to limit the exercise of
public power to protect the interests of
individuals.”® Judicial review was seen as
a method of independent adjudication of a
citizen’s rights and “one of the checks and
balances indispensabie to our democratic
constitutional structure.”®® The application
of procedural falrness as “a duty upon
anyone who decrdes anything”™* was
rmplrcrtly based ‘upon, and hence
restncted to, prevention of |nterference
wrth mdnvndual interests.

Public V. ‘Prlvate

The rule of law, as a justification’ for
review by a non-elected judlcrary, has
been criticised’ as’ undemocratrc Even if
democracy is redefined to mean that no
one person or body should ‘have absolute
power in‘a" souety, ®the rule ‘of law ‘has
allowed judges to take it ‘upon themselves
to demarcate the publlc from the ‘private’
: sphere to determme what is subject to
judicial review. It can be argued that this
demarcation has given rise to much of the
rhetoric behind protectron of the individual
agalnst the state.” PIacnng prlonty on the
private Trights of individuals = has led
“towards ‘increasing jUdICIal supervrsron of
publlc bodies in order to protect the free
exercise of personal liberties “by those
affected '~ by the public power”. 57
Restrictions upon ‘the autonomous rights
of ‘individuals must then be justified in
some way. Public bodies, it is argued,

carry with them the inherent capacity to
restrict this autonomy and hence must act
only when authorised.®® The balance
between private power.and the public
interest is then achieved through the
interaction of liabilities and intervention,
between so-called private and public law.

However, this demarcation has also been
used in the application of the principles of
judicial review to areas outside
government.. - Procedural fairhess has
been applied to expulsion from a privately
owned racecourse due to the publrc
nature of the activities being conducted,®

and to the conduct of sporting
associatlons which promote public
interests ®' The courts have not, however,
extended - procedural fairness to the

-exercise of private nghts in respect of

property by such bodies  or to review of
decisions made under contracts validly
entered mto by government and statutory
bodies.? In these cases, characterisation
as. public has therefore depended on the
nature of the relationship between the
parties and the activities- being pursued,
rather than on the nature .of the parties
themselves.®*. Where the relationship
between the parties has effects beyond
the parties themselves the -courts have
intervened to preserve the autonomous
private sphere - of the individuals
concerned :

Even in the context of government action,
however, the growth in bureaucratic
structures and- diffusion. of decision and
pollcy-maklng power has led to the
distinction  between public and prlvate
becoming - . increasingly. blurred.®®

Conceptions of the public interest have
been reassessed through theories of
interest-group * pluralism - competition
amongst interest groups - and the capture
of self-interested bureaucratic ofﬁcnals

Accompanying this has been the
“‘widespread perception that so called

private institutions were acquiring.coercive

power that had formerly been reserved to
government" The traditional private-law
sense of individual rights has also been
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challenged through the distribution * of
government funds.in the form-of welfare
payments, ‘govérnmeént - contracts, - and
licences-which:have. come tobe regarded
as the: ‘New Property’.®®: These - have-all
influenced - « the. = development:: - of
administrative ‘law ‘through:irecognition of
the diversity of interests that are now at
stake As Galllgan suggests the courts

. seem ‘to: beb commg to: reahse that‘

action of 'a continumg and positive
rigiture, which’ may affect’mignyiriterests,

: community groupior: inleidual

The question then: becomes whether
administrative law is -to:remain principally
concerned with ..the - protection of the
individual against. state power or should
attempt. :to - ensure . the proper
representation = of interests “in  the
administrative process ‘ :

In: criticising the ‘public/private dlchotomy
and the role it plays in-administrative. .law;
commentators such as: Sampford:.and
Airo-Farulla point - out - the  similarities
between public and private- institutionsin
terms of their functions and -effects. . They
suggest:that any. distinction serves only-as
a-formalistic criterion, obscuring the need
for appropriate processes applicable:to-all
institutional ~ structures. As Sampford
suggests

S Anglophone legal theory. does not take
.. non-state. institutions senously It does
not - address  the " existence  of
eaucratic power of managers and the
i abiises to which it:can ‘give rise. It does
~.:not:address the purposes for which the
.. institutions are supposed to- exist and
.,,,_._fhow they might be structured to fulfit
" them. Above all it does not address the
‘ "key ‘guestions about how’ |nst|tutions
“might.be_best structured to ‘achieve their
. purpose

ThlS pos:tion recogmses that institutions
are:not merely an encroachment upon an
individual's autonomy of: a “symptom of
despotict power’? but serve to benefit

both community and individual interests.
Using public law as a limitation only upon
state power serves to perpetuate the view
of government as intrusive in nature whilst
ignoring .the -influence of non-government
institutions. lgnoring the positive functions
of all such institutions “is like saying that
the essence of a motor car is its brakes’. 73
Therefore if administrative. law is to move
away from the public/private divide it has
to: recognise that “the pomt is. to have
institutions .that are capable of achieving
certain ends and to give them the power
to achieve those ends"™ It is the
interaction between the interests of these
institutions, in.terms of their provisions.of
a benefit going beyond that of an
individual and the. interests of individuals
themselves which should be the baS|s of
public law

Dangerous supplements ‘

The recognition of the legitimacy and
benefit of state _power forms the basis of
what Loughlin terms a ‘functionalist’ style
of public law Proponents of this. style
‘view law as part of the apparatus of
government” and hence focus “upon law’s
regulatory and facilitative functions”.” 6 The
rights of individuals are viewed as
emanating_ from the state and liberty is
seen in: the pos:tive sense as. the capacny
or abllity to do. or. enjoy somethlng This
is distingu1shed from the. ideology inherent
in.the rule_ f.law as. described above, or
what Loughlm terms a Normatlwst style
ThlS.. views indiwduals as prior to and
r and hence liberty
as absence of external constraint,
created and preserved through the rule of
law.”®"

These idealised V|ews reflect the
madequacnes in drawmg a _distinction
between public and private To borrow the
terminology of Derrida,’ v conceptions of
public and . private:\ are ‘dangerous‘
supplements. to each other, each
dependent on yet threatened by the other
Private refers to the sphere of the self, but
we can define ourselves only through
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relationships with the world in which:-we
live. - Humans are social beings who
cannot be “abstracted from a particular
~ social and historical context.®® Public is
usually  associated. - with - ideas -of
impersonality, -of commonness, and the
perspective :of universality rather than
particularity. But any reference to what we
share collectively must take account of the
individual ‘components- that*make up the
collectrvrty and® must ‘acknowledge the
private ' interests.”’. _ Therefore,  any
drchotomy between pubhc and - pnvate
cannot.be successfully delineated. As the
functions and operations -of the various
institutional structures prevalent in society
take on divergent and overiapping roles,
any distinction becomes increasingly
blurred ‘Any justrﬂcatlon of Jud|c1al
rnterventlon based on'a publlc | private
dlchotomy is open to crrtlclsm

Conclusio_n
Sir Ge’rardBr'e'nnan ,h’asksugjdested that:

[t]he polltlcal Iegltrmacy of judicial review
depends ... on the assignment to- the
Courts "of that function :by the general
. consent of the community. The efficacy
.,“of judlClal revrew depends -..,.on the
'conf dence of the general commumty in
thé way in which the Courts' perform the
function - assigned | tothem: " Judicial -
revnew ‘has-no. support other than public

‘ 2
O .conﬂdence 8

Howe_ver, such ra statement is
meaningless in...any. smgle mstance
without some" grou,n,d_‘.,on which-to base,
maintain or ascertain that confidence.
Even . if one accepts: -.a _Dworkinian
approach Wthh minimises the emphasrs
on ]UdlClal discretion, through . the
application - of . ‘some . coherent, and
integrated. set . of .principles, the. questlon
becomes:: on what  principles .is . that
application to be made? The Normativist
philosophy:suggests that judicial review is
a means to protect. individual -autonomy
from arbitrary or oppressive exercises of
discretionary -power: but, as. . outlined
above, . this has :led --to reliance: -on
dichotomies of - public and . - private

interests. Such a dichotomy can no longer
serve as a valid justification. As Oliver
concludes, any common law basis for
judicial review should facilitate:

a general theory about the exercise of
power: the doctrines of judicial review]
may apply to power whatever its source,
if it affects vital private interests, or is in
the. ‘public domain’, whether in public or

private hands.®*

This. general theory has to recognise the
institutional structure of contemporary
society. - Judicial - intervention should be
based ‘on theé “interaction belween - the
interests: of these institutions in térms of
their provision - of a public benefit and the
intérests of individuals. Development of
the principles upon which to base judicial
intervention would -then begin with an
examination of the function and operation
of'the various -institutional structures in
which the bodies under question operate.

CHAPTER TWO
Procédurat fairness

Chapter one argued that judicial review
cannot be justified purely on the basis of
the public nature of the body concerned
Administrative’ law ‘should go’ beyond
placmg a brake ‘on publrc authorities and
recogmse the ' institutional structures in
ich it operates  and of Which is part. In
this" way a body of law governlng the
nature of the -decision- makrng ‘function
and the influence and exercise of power
can be developed. This chapter considers
the appllcatlon of procedural fairness in
trie' context of these conclusions. 1t will
lock at the exercise of discretionary power
and the basis on which it attracts the
obligation of procedural fairness. A theory
of the application of procedural fairness
will then be developed through notions of
rationality and participation, which can be
used to preserve, ' without ~explicit .
dlscovery, the |nst|tut|onal ‘structures’ in
which it operates whilst recognising the
influence of such structures on the
individuals affected.
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The nature of discretionary power

I‘n R v." Electricity Commissioners Ex
parte London Electricity..Joint: Committee
Co. (1920) Ltd, 8 Altkln J stated:

excess of their legal authorlty, ;they:are
subject to the: controlllng ]urlsdlctlon -of
GO rts

: -.-;r
of natural justlce 0N the baS|s of a duty to

_ _d;clal and later
quasn-judlcral =in thts context effectlvely
referred to..‘an act:-done:-by .competent
authority, upon. .consideration of - facts and
circumstances; . - imposing - liability. -and
affecting - the. rights: . of .. others”. ° : The
distinction was eventually seen as
creating arbitrary  limits . - upon.. the
application. of natural Justlce " and lt

now clear that the obligation- to: observe
the principles of natural justlce attaches
whether the - authorlty _vjt.ldlgl,)a‘l__‘”_
admlmstratlve ’

S bjectlng a body to review. on the ba5|s
of it “havmg the. duty to. act Judlmally can
- dn- the - - same .way.. as

the exermse of dlscretlonary powervthat
attracts judicial review through  the
appllcatlon of  procedural fairness; the
nature . of the body is relevant only in
determmmg the extent or content of that
application.

Discretionary power is- -used here to
describe a capacity or authorlty, beyond
that : possessed - by an: |nd|v1dual to
adjudicate . upon matters “zinvolving
consequences for individuals.* As Kitto.J
ini: Testro :Bros: -Proprietary Limited v.
Tait®® after referring to the decision in
R/dge V. Baldwm stated :

'fj [o]f course: |t is:not:every statutory power
.. to.do an, act to the prejudice of another.
which’ [glves rise to the obhgatron of
* procedural fatrness] .“The reason is
~~“that there is no dity- to decide anything

upon inquiry:: It:is the duty-of antecedent
. decision.upon some: question that makes‘ .
the anatogy of Judlmal powers at once .

appropnate and compelllng

He then concludes that it is_the authorlty
to make an mqunry and a judgement or
conclusion as a result of that inquiry, a

“power to determine and decide”,”® that
implies the requirement of procedural
fairness. % The source of this power,
whether _ statutory or
contf’ ctual publlc or private, is' not
cntlcal Through .exercising the power to
affect the mterests of others a. decision-
maker:is concerned - with applylng or
considering those interests in some way
To be rewewable the decision o exercise
of power, under questlon must h_ Ve been
made: at ‘the: dlscretlon of the. decusmn—
maker in: the exercise of some: capac1ty or
entitlement to determine the interests of
others. To constltute an  exercise of
dlscretlonary power the™ act rmust’ be
defi nltlve LOF determlnat/ve .of the
questlon belng constdered ~
‘) . N .
The exercuse of thls power is* not of |tself
illegitimate. As argued 'in" chapter one,
dlscret|onary power ‘canbe. seen’'as an
element of the functlonmg of mstltutlons
Which*'seek ‘to'! gnhance “a’ “positive
conception-of the Ilberty of lndlwduals
Exermsmg such power -in- a‘way that
affects an- individual does not: constitute
an“encroachment upon the autonomy: of
individuals in a way inevitably arbitrary ‘or
oppresswe However; the capacity' or
éntitiefient to affect ‘others carries with' it
the " potential for - abuse. Procedural
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fairness is an attempt to ensure the

accountability of - .the exercise of
discretionary power to prevent this
potential.

Sampford suggests that there are four
bases - on which the exercise of
discretionary power can be legitimated -
democracy,- the market, protection of
human rl%h 92 and what may-be termed
altruism. However questions relating to
the market.or altruism in its various forms,
which. ‘may -in. some way validate. any
substantive outcome,; or.the institutional
structures giving rise to that outcome, are
unlikely to be acceptably determined in a
court of law. As Sir- Gerard Brennan
suggests: :

judicial decision-making is a syllogistic
process, involving major and. minor
premises of law and fact. ‘Application of
policy is different, calling for balancing -of
interests “of the individual ‘and’ the
community at large, a process for whlch

the adversary system is ill- equrpped 104

The Irmrtatrons of thrs adversarial process
reflect the motivation for the delegation of
discretionary decision-making. to a body
capable of-.considering: and : balancing
various.: and. - often. largely . undefined
interests. Judicial intervention. has to
recognise its relative unsurtabrllty to take
over..this function. It is almost axiomatic
that judlmal review is concerned “not with
the decision but with the decision- making
process’ and unless the ‘court. observes
that restriction on its power it will “under
the guise of preventrng abuse of power
be guilty itself of usurping power‘
Therefore, any:limitations imposed by the
courts on discretionary - decision-makers
has to be separated from the ultimate
function of that body so as to prevent the
undermining “of ‘that - function. = These
limitations on:the-arbitrary or abusive ‘use
of - discretionary power - should - be
consistent - with  considerations of
democracy and the - provision of human
rights so as to utilise and complement the
adversarial focus of the courts.

Rationality

Galligan responds to the suggestion that
there are no fixed principles preventing
the arbitrary selection of competing values
in the exercise of discretionary power by
asserting that ‘it is an assumption of
modern jurisprudence and political theory
that a condition of the legitimacy and
justifiability of the exercise of any
government power is that deC|S|ons be
rational’.’®® By this it is meant that
“decisions are based on.reasons which
explain and- justify any exercise of power
in terms of some set of wider policies and
purposes Any discretionary decision-
making power: is therefore limited by a
requirement that it not be arbitrary, hat
there be. some reasons for the decision

- outside the particular decision or decision-

maker in questron

Ratlonalrty is only one justrfcatlon on
which to base any particular exercise - of
power. However, having. some reasoned
basis is inherent. in the legitimation of
interference with an individual's interests,
where that legitimation derives from some
justification -.going - beyond the particular
parties concerned. Notions. of ‘consistency,
generality, - continuity and .proportionality
may - also. be - inherent - _reasoned
decision-making.'® Having a justrf ication
removed from the subjective interests. of
the decision-maker is implicit in the
suitability- of review as opposed.to the re-
making - of - any decision. Rationality
requires -that the decision be made.-on a
reasoned rather than-personal basis - the
obligation - of-impartiality - on logically
probative evidence, and after inquiring into
relevant matters. - :

Rationality in this context'® also requires
partigipation: - in . the * decision-making
process in- order to ensure that the
exercise of discretion is. not completely

determined through™ a- competition of

sectoral interests . or . through : the self
interest of the decision-maker. In this way
any decision can reflect the values and
interests of the community in which the
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decision is made. Galligan, in the context
of the exercise of government policy,
refers to paricipation as-requiring that:

- the- decision-maker-have -before him-a . .
full view of the public Interests bearing
upon the éxercise of his power and that -
the - citizen exercise ~ his™* rights. " of

cmzenshlp in helprng to shape the ends e
of power i ; e

Thisr reaso‘nin"g’ “can- just-a /
extended to thie exercise of _drscréti‘onary
power generally: It where' a-decision-
maker ‘is ‘empowered: to make decisions
on the basis of the'interests: of others; that
thoseaffected: shotild-havé some chance
to” partlmpate’ in:: the decisioh-making
process in“order: to ensure the rationality
of ‘that ‘decision.’™" “In' this:» way, the
concept. of partlcrpatron represents” a
recognition’ of the bounded rationality- of
decision-makers."'? They cannot consider
every consequence ‘of their decision but:in
ordar: to “enstire- that the consequencés
they “:-are' " considering * have ,»so"me
relevance, ‘and ‘are ‘correctly founded;
decision-makers - should " -allow:":those
people likely to be affected the opportunity
to‘have some ' bearing : on:ithe “detision.
Procedural fairmess should be: required to
ensuref the accuracy of the reasons and

‘equalrty ‘are inherent ,
rati nahty whrch reqmres ha
be' treated srmllarly WiHet
'dlfferences “in¢Hreatmen
individuals should be based on
conSIderatrons If a decision* ‘

to rnclude consrderatrons person
individual. ©“However, eqUallty

|mpIIC|t in‘the notions of: democracy and
human ‘rights that' Sampford employs

Hence, ‘if “any "exercise of: drscretlonary
power is ‘to be consistent 'with these
principles, it would have to provide-some
means by which those individuals® being

‘Brennan’s .'views - are. accepted,'®

considered could ' participate in the

decision-making process.

The case for participation can, however,
bé put on a wider basis than this. If
« the
legitimacy - of judicial’- review. -ultimately
rests-.on -the .igeneral: consent of the
community.. Analogously, any exercise of
discretionary . power; - should:: “ultimately
stand . for . legitimation - ‘before  the
community .- of interests .it. is . meant to
serve, Participation can then be-seen as a
means ~of ‘securing access: - for the
community.-of::interests to ‘the . decision-
maker:; The .competing. interests .of many
sectors” of -society.-must be . capable of
equal representation in the - ultimate
decision and hence in the decision-making
process: if they are: to be- resolved in a
continuing and posrtrve manner 118

Participation :;.in " -.the applrcatlon of
government . olicy . or functron itself can
also be:. seen “as.an -aspect of the
democratrc process, ensuring that citizens
are” able: ~to: . influence - and : Sreview
government decisions and that their:views
are. - -représented. . ::: Furthermore,
partlcrpatron in this"sense may also’ be

seen-as-an aspect of-an’individual's right

to citizenshij
beyond th

‘«Thrs may ‘be extended
nstrtutlons of government

that

8 'pamcrpatron In tnstltutlons is essentlal for, ‘
-1 -the fulfilment_of human personality: -and
. M,hence a very, rmportant |ndrvrdual rrght

] "_[whrch] ‘means that human ‘rights Iaws

* “should seek t0 “ensure that institutions -
* serve’“those purposes by provrdrngi~-‘~
3part|crpatron rrghts v

Partlcrpatron can therefore be .seen . as
enabling -aprocess. of self-realisation’®
through:- involvement: in-.the. institutional
structures of society. As argued in chapter

one, this interaction between individual

and: - institutional interests, ‘should be
reflected -in ~any justification . for. judicial
review. Rationality ..and : the - resultant
requirements of participation provide that

10
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justification . for. . the imposition of
procedural fairness. :
Therefore, any . obligation. of procedural
fairness :which.requires the participation of
the person affected in the decision under
review should be:based on the reasons
being considered in that decision-making
process.-: Establishing -that an individual
should:be heard requires establishing that
the . decision-making process: involves a
consideration of. the interests of: that
individual.: In-:other- words; -the decision
must be ‘made, at least in part, on the
basis. . of ' reasons . personal -to. that
individual, It is only when the decision-
maker has to make a determination,
based -on: :or- réflecting- considerations
personal to the individual affected, that the
obllgatron of procedural farrness arrses
Participation ensures that consrderatrons
personal to.an individual are: sourced in
some’»‘wa’y from that‘\*individual.

Judicial appllcatron

This conclusron is. at least consrstent wrth
the ‘approach of the “courts "to the
applrcatron of procedural fairness. In
Kioa'?' Mason J held that providing the
applicant with notice of the intention to
make: a deportatron order mrght serve
"only to facrlrtate evasion and frustrate the
objects of the statute’? and hence
where deportation is- based solely on the
fact that the person.. has- been_,declared a

, qurre such :
Howeve ; he then states

; rt may be otherwrse where the reasons
for the: makmg of thie order travel: beyond :
i the fact that the person.concerned is:a::
- prohibited  immigrant ‘and those.reasons . .- .
are-personal’ -fo “him, as, for example .
- where they relate to his conduct health o
‘ 'or assocratrons o

. Brennan J in the same case, after
inferring procedural falrness from  the
manner in which the individual’s lnterests
are apt to be affected by the demsron
goeés on:

it does not follow that the principles of
natural justice require the. repository of a
power to give a héaring to an individual
whose interests are likely to be affected
by the contemplated exercise of the
power in cases where the. repository is
not bound and does not propose to have
regard to those interests in exercising

the power.

As these statements suggest, it is only
where | the decision under question has
been based‘on or reflects considerations
an individual that the
oblrgatrons of hatural Justlce are imposed.
They should not be imposed merely
because an rndrvrdual is affected.

There ‘has been little need for explicit
recognition of such a limit in the decisions
natural justice has . traditionally. = been
concerned  with. Taking into account
adverse. information about an. applicant in
deportatlon cases 125 denyrng the renewal
of ~ a’ lrcence termrnatlng
employment nzr .or. de frrvrng 'someone of
property ..0r: hberty are all situations
which have given rise to requirements of
procedural fairness when the decision-
maker:has" singled out--an individual on
considerations personal to them. Even if it
is=accepted that legitimate expectations
extend the -range of interests- attracting
procedural .-fairness, this: involves
objectively: ascertarnable .criteria:which.are
overridden:or applred on: the basrs of the
partrcular applicantin . questron 0 It has
only: been ‘where:- the ‘reasons for the
decision relate to the ‘person: affected that
the:courts have extended the: principles of
natural- justice to-ensure that the person-is
able to: partrcrpate inithe decrsron

The relatlonshrp between the reasons for
the.decision: and theindividual ‘concerned
has however, been explicitly considered
by ‘the ‘courts through the -concepts of
standing and:justiciability. These. concepts
relate to the - appropriateness of ~any
particular . application: for judicial review:
standing concerning why this -individual
should be before them and seeking
redress;"®!. justiciability - concerning
whether -any applicant should .be entitied
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to relief." The similarity of the tests
adopted has meant that the relatronshrp
between . these concepts and . the
appllcatron of natural justice has become
confused,’®®  the .courts 'struggling  to
reconcile ensuring ‘the ~ legltlmacy of

administrative action with the surtablllty of
the jUdICIa| process for review.

standing "énables “dccess  to'the judlmal
review of that process 138 As Brennan J
suggests

[l]f a poWer |s apt to affect the interests of

> individual: ‘a -way that is
fsubstantlally dlfferent from the way in’
;which-it-is apt to: affect the interests. of
the . publlc at large,. the reposrtory of
power will ordinarily be pound or entitled
to-have regard to. the interests of the -
individual- béfore he “exercises "the

) 136
power.:

In: thls way - Brennan J equates the
interests which - attract natural justice to
those: that : provrde standmg; ~However,
recent:’; developments in: the rules:+ of
standing’ have concerned particular
individuals = or:::groups; - representlng ‘the
mterests < of others iindeed:: the
communlty at: large In these cases.the

CO'FtS' i have examlned hOW the body

able to represent-{:;the |nterests ‘being
considered, - btit - ultlmately thé: question
comes ' down: toi“the: prox:mlty of ‘the
applicant to the reasons for the deC|S|on
under review. Sl SR

Similarly, justiciability, o‘r reviewaibility, IS a
concept -used by the courts.:wherethe

decision “involves considerations beyond
that of the effect on a single individual;
usually of a policy or polycentric nature.*?
It “questions ‘whether the nature of a
decision “or decision-maker. makes. the
judicial review inappropriate”.’*® Just as
the -courts: have rejected any classification
of “judicial- or -administrative. in the
applicability - -of:procedural fairness, the
question -of ‘justiciability- is not dependant
on -‘a -classification of - the  decision “in
question."* The emphasis has ‘instead
been placed on whether there are' ‘factors
personal to the :applicant''*® being
considered. - As Wilson J states in FAI
Insurance Ltd v. Winneke:"*

- if. it were the fact that a decision affecting
an-. individual .is . dictated . .by. . the
applrcatlon of a principle .of government
polrcy, with the resuit that considerations
personal to the ‘individual do not and

“ could not: influence the outcome, then
there is no - applicable principle. of
fairness which requires more than that
the individual in question be informed of
that overriding policy consideration. ... Of
course, in a democracy there are ways
and -means. -of  challenging government ..
policy but .the processes of judicial
reVleVX7 cannot be harnessed to that

Cend™

The questlon lS whether the decision was
to be made. " prmmpally, if not exclusrvely,
by reference to conmderatnons relatlng to
the appllcant ‘

For example NnRv. Colllns“10 Stephen J,
although not demdlng the matter, would
have dlstmgurshed the case’ where a
licence may be granted on the basis of a
report from the case where a decision is
made to_increase the total number of
licences. available and hence reduce the
value of those- remaining. He suggested
that simply’ having an adverse effect on
individual interests was not enough when
the characteristics of the person who held

the licences were not a consideration in

the decision. In Minister for the Arts,
Her/tage and Enwronment v. Peko-
Wallsend Ltd™ it was held by Wilcox J
that justiciability overlapped with the
circumstances which attract natural

12
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justice.’™ Therefore, as the question in
that case of ‘whether:a decision to seek
world  heritage listing “did- not - relate
essentially to the personal circumstances
of any individual”,'% it was held that no
obligation of natural justice was implied.
Similarly. . in - Nashua Australia .. v.
Channon,'® it was held that natura
justice - did not apply to a decision to
revoke a tariff concession as it depended
“on matters appertaining: to.. the .goods
themselves in relation to tariff policies.and
considerations applied by the Department”
rather than on factors personal to the
applicant”."* '

The courts have therefore recognised that
the obligations of natural justice will not
accrue ‘to  every decision which
dlsadvantages or " affects mdrvrduais
The presence of, factors personal to the
applicant . removes. ithe. lmpedrments of
standing and justiciability in the same way
it suggests the obligation of procedural
fairness,.demonstrating that the individual
or interest. is being  singled -out for
consideration in some way and so should
be able: to -participate . in- the - decision-
making process, mcludmg review by the
courts: SRR

Conclusion 2

This - chapter - has - argued- ‘that the
obligations .of - procedural fairness: may
apply-to the exercise ; of any: ‘power  to
determine or decide, whatever the source
of that power or the: classrflcation of the
body::- -exercising -« it: Requnrements ~of
impartiality, ‘“probative: " evidence . and
possibly “even the duty-to! inquire * into
relevant: considerations can' ‘be - derived
from: principles’ of rationality: : and:: .equality
whenever this power is exercrsed on some
principled “basis ‘beyond' that ‘.of the
subjective values of the decision-maker." If
a ‘decision involves or is'made on the
basis of some reason or factor personal to
the individual affected, then that individual
should have an opportunity to know and
respond in some way to those reasons,
and hence participate in the decision-

- administrative agencies.

making process. The singling out of an
individual should be - based on
considerations personal to, and sourced
directly from, that individual.

In- -this way, concepts of procedural
fairness; - standing - and  justiciability
condition the entitlement or capacity of the
decision-maker- to affect the interests of
the individual,- When this entitlement is
exercised:in: a-:manner which reflects
considerations : specific or personal to an
individual, it gives rise to a correlative right
to have the requirements . of procedural
fairness. met.” The :appropriateness of the
courts. -as _a: means of redress is then
inherent.in ‘the application of procedural
fairness and further restrictions in terms of
standing or justiciability' are not required.
Where: . - ithe decision involves
considerations going beyond those of an
individual: or -a. particular interest, then
there. is little princrpled justification for the
participation of that individual or
representative in the decision-making
process v :

CHAPTER THREE
lnvestrgatlons .

The frst two chapters have suggested
that; desplte the - expanding ambit of
procedural fairness there should: remain
limitations on’ its application. This' chapter
applies . the  conclusions reached
io yﬁto the application of procedural
farrn s in |nvest|gations which in this
context refers to any process, involving an
inquiry, -examination or search-to gather
information. This area highlights the
difficulty ‘of using the effect on the
individual to reconcile the protection of
lndlwdual interests with the functioning of
However," if
procedural fairness is imposed- on the
basis of the justifications outlined above,
then a more principled and “consistent
approach can be adopted.

13
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Prejud|c|al effect

Admlmstratlve decnsrons espeCIaIIy those
made by government agencies, are rarely
made. by one individual but are
increasingly - institutional . in- nature;
involving - formal~ and:.: informal - tiered
decision- maklng and- -integrated : appeal
structures. %1t is partlysin: recognltlon of
the potential- ofnatural- jjustice tosimpose
undue* burdens sonsthiss admmlstratNe
process T that the: courts: haver applled
natural justrce onlyto- the decrsron-maklng
process:*“in ‘its - entlrety However ‘the
question” then:: becomes what is:'to ‘be
considered a ‘decision” for:the:purposes of
procedural fairness?'> In other words; ‘at
what stage in the decision-making process
should proceduralfairnéss  beaccorded?
This question is especially relevant to the
application:. of : procedural,:‘,fairne‘ss to
investigations which . are - often: ‘an
lntermedlate step in any admlmstratlve
process ‘ PRI

The emphasns on the rights and mterests
of individuals has led various judges to
state that, in order for natural’justice;to-te
required, the effect on the individual
needs to be “difect and lmmedlate 169
The expansron of the range of rnterests to
which the: courts have .applied: procedural
i

i 12 ) : g o
: tlmatlon in -which ‘the' tbeareryof the:., o
s reputatron stands -in the? opmron of .~
EE others.; - ,

Slmllarly“where the lnstlgatlon of the
lnvestlgatlon is based on some prevrous
fi inding or .upon accusatory crlterla and
hence may. affect the person’s reputation,
it may be subject to procedural fairness.

However, the courts have also suggested
that such a direct effect is not required. It
was held in Koppen v. Commissioner for

Community - Relations'® that - ‘[t]he
question ‘remains whether the dictates of
procedural fairness apply to the exercise
of .~ statutory: ‘powers. ‘which -do - not
culminate ~in "a--decision - which affects
rights; v:rﬁ.interests £ or legitimate
expectations”.'®* ‘In-this way the courts
have:looked: at:the prejudlmal effect of the
decisionzin: questlon 5 In"Testro Bros v.
Tait, % in dissentingon - a’ ‘different
rnterpretatlon of - the Ieglslatron Kltto J
held that i , .

: [t]he general conclusmn seems Justlf ed
that an inquiry may be of the character
that implies a necessity to allow a person
affected a fair opportumty to be heard,

" notwithstanding 'that an adverse ‘report

- will do.'no -more than: expose him to' a
++ : possibility - not - previously - existing of..a -

..deprivation of _rights by the exercise.of a
dlscretlonary power by another authonty
The “réason “is that-the report* itself

¢ -prejudicesthe’ nghts by placmg them in a”
; ’neW Jeopardy :

_ Thrs statement ‘was; crted w1th approval by
' Mason din FA/ Insurances V. W/nneke

The pos5|b|l|ty of a.new. jeopardy was
applied -.in = R+ ' Criminal . Injuries
Compensat/on Board Ex parte Lain'®®
where the court held that natural justice
was avallable even though the. decision:is
merely a step as a result of which legall 7y
énforceable rights: may be " affected”;’
and even:though there: may :be:"some
subsequent: :condition:to. be: satisfied
before the determlnatlon -can. have- any
effect “upon »stich.7 " legal - rights
hablhtres That subsequent condltlon
mcluded a later determlnatlon by another
tribunal” S|mrlarly,v ‘ih +-Brettingham-
Moore" vi-St:iLeonards: MunICIpallty,173 it
wasi: ‘held ‘that’ the -obligations : of natural
Jushce accrued-to: the making ‘of a ‘report
which:was a condition precedent before
any - “further - action: could ;. be.  taken:
Therefore; procedural’ fa|rness may: apply
to any. “step in the process”1
prejudice the individual affécted. -

14
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Determine and decide

However, the courts have held that “not
every. inquiry or investigation has.to be
conducted .in a manner that .ensures
procedural fairmess.” 175 \n Mahonv. Air
New- Zealand Ltd,""® it was held that
natural justice was required‘by a. Royal
Commission only before reporting on arf
investigation. -In -National-Companies and
Securities  'Commission v. . News
Corporation Ltd,"" Gibbs CJ held that
Mahon was not applicable to:a body which
makes  no findings “or r Port ‘on which
point Brennan - J- ‘agreed: 8 Mahon and
News Cor ;) were referred to in-Annetts v.
McCann,'™ where Mason:CJ, Deane and
McHugh JJ made-it clear that the rules of
natural justice “apply to public inquiries
whose findings ‘of their. own: force could
not - affect a person's. :legal: rights or
obllgatlons Brennan ~J° held that
obligations of procedural fairness applied
generally, :subject to -any. -contrary
intention, to “statutory inquiries in which
the  inquisitor is authorised to publish
fi ndlngs -that might reﬂect unfavourably on
a person s conduct”.”

Therefore; a decnswn to. conduct ‘an
investigation '~ or- ‘the -conduct:: of the
investigation itself:short of -a point where
unfavourable : findings .may: - be "made
against a particular person, has-beenheld
by the: courts to: not ‘reguire ‘procedural
fairness.'® Where there is: no: direct-effect
. there'must be a finding-of some:sort which
exposes the-individual to'the'potential of
such -aneffect. The * decision-maker in
question must have contributed in some
positive:way. to- prejudicing or affecting the
individual, ‘The difficulty of - distinguishing
direct effect-has, however; . confused the
‘matter::In drawing the-“fine line between
making a finding and merely reportmg the
results of an mvestngatuon % the courts
have resortéd to' balancing the - prejudice
to the individual agamst the investigatory
function of the body.'®* As Spender J
states, “[t]he fact that certain investigators

are not required to accord natural justice

may be justified because the efficient

" possible

conduct of public affairs requires that
these bodies not be unduly burdened or
delayed”.'®® However the expansion of the
ambit of the interests protected has meant
that *[a] court today should be slow to
exclude any statutory tribunal from a duty
to observe natural justice fully, in the
absence of plain. words in the statute
necessarily ‘having that effect”. % This
approach is: consistent with the recognition
that -acting-on- a reasoned basis; and
allowing- the parhmpatnon -of  individuals
considered  in- :the .decisions of
administrative bodies "is'as much a part of
their functlon as havmg to act cfficicntly or
qunckly : .

The requirement for a finding is, however,
merely a need for there to be some
antecedent decision or determination as a
necessary condition for the application of
procedural fairness. Investigations are
often used-to discover evidence or find the
reasons - for - or against --a  :particutar
decision:- It is: only ‘where the .product of
the investigation is applied.in some way or
used in reaching "a- conclusion = or
determination that the need: for. some
reasoned basis . accrues ‘and. the
application  of - - procedural  fairness
becomes - appropriate. As Davies J
suggests,  “procedural fairness. ...- is ‘'a
precondition of decision-making, not> of

conduct which:does:not demde anythlng,
even ‘on ‘aprovisional: basis."”

Merely
collecting-or collating evidence to be used
in “a: decision, “although 'prejudicial to a
person, “would not be an--exercise of
discretionary power ° It is. the ‘input or
reasons employed by the decision- -maker
in'reaching a conclusion which is definitive
of the issue before it, and not the act of
mvestlgatlon which gives rise to a
application -~ .of procedural
fairness: : :

Considerations personal

‘The - difficulty " aséociated with - applying

procedural fairness to investigations . or
inquiries comes about because they are
only ‘an intermediate step before there is

15
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any direct effect on the person's interests.
Applying: procedural fairness on this basis
requires breaking up the decision-making
process .to- determine. at what stage any
effect. -occurs. - This - difficulty s
compounded ‘where - there - may be an
opportunity . for .the person affected to
participate at.a later stage or when.the
mvestlgatlon or report;comes to beacted
upon: Whether there-has-been a fi inding-or
determination - may: not-be: known; to-the
individual: untll a-further. step is taken,-or
the process is challenged on- susprcron
that .such'. a- finding-:is. -possible. . The
investigation .may only- relate -to. whether
some act may have been commltted

may determine the probity of evrdence or
reasons to.be used in a. later decision, yet
still- prejudice an:individual .in. some way.
. How . then ~do . you determine: how
unfavourable af inding must be?

The courts have held that the decrsron-
maker-may be obliged to.give the party an
opportunity -to participate: at- each stage
where the ultimate decision-maker takes
account-. of -a. hew matter..or considers
aspects of the report: which «the.. party
affected - has not ‘had the: opportunlty to
deal with,'®! where there is an immediate
and irreparable effect on the. rnterests .of
the;: party; »where . .the; functions:: -of the
bodies  differ-and do not form part-of the
‘same. deCIsmn making : process,fg,z_ .or
where any subsequent. decision does not
-supersede .or- put-aside: the earlier. one.
Therefore, . whilst statingthat the:obligation
of procedural -fairness:. -accrues to the
decision-| maklng process i “its
entlrety”,‘ T.the courts have: dlstlngwshed
what constitutes a ‘decision’; on:the: basrs
of the effect on the person lnvolved

A dlfferent approach has been taken wnth
appeals. Where there is avallable -afull
statutory right of appeal, the courts regard
it as an indication of the :intention..of
parliament that the apgeal provide the
only means of redress. ™ To do.this, the
right of appeal must in effect supersede
the . original - decision, - :involving: no
additional financial or other -burden: or

to- some. ; subsequent
.partrcrpate

recommendation . of

prejudice, a need for speedy resolution of
the matter, and no irrevocable effects of
the immediate decision.’®®  Therefore,
integrated : decision-making  processes
have been. recognised only-to the extent
set out by.legislation and only ‘cures’ the
obligation of .procedural’ fairness where
there is no irremediable: detriment, burden
or prejudlce to.the: mdrwdual affected prior
opportunlty to

However the courts have gone beyond
the: possible.. or direct effect- on. the
individual. and examined the reasons for
the decisions - at- later. stages . of . the
process. For example in South Australia
V. O’Shea 7 it was held that the decision
not to releas,e a prisoner - agalnst the
recommendation of the. parole. board did .
not require procedural n‘air_ne,ss.?.e"r3 Despite
its; direct” effect, it -was held . that- the
decision- was based.on considerations of
the public interest and. not .anything
personal to the individual. S|m||arly, in
Haoucher. v, .Minister for - Imm/grat/on
Local:Government -and. Ethnic Affairs,*®

the Minister was required- to  afford
procedural faimess before rejecting the
the . AAT...and
deporting:the -applicant on the.ground of
exceptional circumstances,. where those
circumstances: were in:part personal to the

applicant; namely his - risk. of recidivism

and . ability :to .return..to - his country .of
origin.’ In this-way. the:courts have. looked
to.the particular determination rather than
the stage.-at. which:it is . made:. Where the
later : :stages: - in. the decision-making
process :.are.removed - from . making
determinations reached: on the- basis - of
considerations personal:to-the applicant,
there «is-no- need for: the - obligations of
procedural fairness ‘to be-. accorded to
those later stages e

‘va procedural falrness is.'not required in

later . -stages - in- the decision-making
process; ‘where factors personal to the
individual are not being considered, then it
should not be applied . to intermediate
stages on the same basis. It is this
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examination of the reasons for the
decision and their relation to the individual
involved -that formed the conclusions in
the previous chapter. These conclusions
are applicable independently: of the stage
at which. they :are. -applied. Where: a
determination is made ‘about an individual
ora"conclusion is reached on the basis of
reasons - persohal to:an
procedural fairness would require that the
irdividual- be: allowed: to- participate . in the
decision-making - process. iIn. this way
there’is no need. forthe courts to attempt
to - -dissect the . decision.. process:. to
determine the independent-effect of each
lnterdependent stage —

For examplc in Edo/ tcn v. Hcalth
Insurance - Commission,?®®- the “question
arose of whether there was any .obligation
to provide procedural fairness: prior -to
recommending - that  the - Commission
investigate possible -over-servicing by::Dr
Edelsten: These' recommendations were
authorised “to be: made:- " given- the
appearance of possible : over-servicing' in
the information before the decision-
makers.: The: Commission in “turn was
empowered: to' deteérmine - whether there
was -actually: over-servicing - through™ a

process including- participation by - Dr
Edelsten. . Therefore,m the . earlier
recommendation and L previous

investigation : by :those. bodles -did-- not
involve’ determlnlng any questlon personal
to:Br Edelsten, -but merely exammed the
possibility ‘of such:a- determinationbéing
made: ‘They were not’ definitive - of - any
questionwhich related to Dr Edelsten::In
these: circumstances, . there was. - no
requirement:of procedural fairness until
that detérmination commences. The court
however; though primarily: concerned with
the - operation- of the “Administrative
Decisions (Judicial Review) Act 1977
(Cth), 201 felt -that the recommendations
were ‘only preliminary and therefore there
was no effect on Dr Edelsten’s interests.
This' was .despite’ the fact ' that * the
recommendations exposed Dr Edelsten to
the Commission ‘and having to defend
himself -against the subsequent chance of

~ -individual,”

penalty,. an effect that other cases have
considered warrants procedural fairness.

Edelsten illustrates both the subtlety of the
investigations process and the difficulty of
determining when an individual has been
adversely affected. Clearly, Dr Edelsten
had an interest in not being the subject of
a“Commission investigating his -activities.
However,": imposing - the burden  of
procedural:i  fairness on the
recomimendations ‘may have: undermined
the functlon' of the administrative structure
in place.?% Imposing procedural fairess
on the ba5|s -of -the . reasons- for the
decision would allow the participation of
individuals .at-a stage in- which factors
pcrsonal to thcm are being considered,
giving individuals the chance to ‘defend
their interests whilst enhancing the
functioning of the decision-making
prOCess.

Conclusmn ,

The tradmonal judlClal emphasus on using
procedural fairness to protect the. interests
of individuals against administrative action
has-been extended to investigations. This

‘has:.meant that procedural fairness has

been -imposed -at .any stage in the
decision-making . process - that .has an
immediate effect. on. recognised -interests
or prejudices: those. interests. by exposure
to . an. .effect..that;, was -not . previously
possxble. The courts; .have re,cognlsed_the
ms_titUtional;tprocesses that are involved in
administrative  bureaucracy, but -how far
the:courts are willing .to .intrude: into - this
process, given the effect.that any one step
may . have . in " the. - outcome for the
individual, is a questlon that still remains.

However |f the nature and function of
procedural fairmness as represented in the

preceding chapters: is accepted, this
intrusion of the courts would be
conditioned .- - upon the.  particular

determmahon or conclusion rather. than
the: proximity -of ‘the effect on the
individual. - Ultimately, any  identifiable
stage in-a decision-making process may
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involve some prejudice to an individual by
its role -in leading to the final -outcome.
Requiring the participation of individuals
possibly- affected by. that'final cutcome-at
every. 'stage. may undermine :both: the
efﬁciency and- purpose - of that: process:
Decisions 'based..on the- appeara'nce»;bf

objectively determined - ¢ C'riteri'a
considerations: of::a: WIder *public
interest,?> or. - preliminary * reports:or

collations  of information from;::other
sources’should::be’ leftsto: the: ‘agencies
concerned:. i~ It- st only: ~where' - a

determination- or- findingis :made; based
on: or reflecting - considerations involving
matters:: personal “to ‘an individual, . that
procedural fairness should: be |mpl|ed

CHAPTER FOUR
Conclusnon

This paper has examined the conditions
which determine whether natural ‘justice
will be applied, or rather not applied, to
admlmstratnve action: ' When tised’in this
way, “what ' ig “imeant " by admmlstratlve
action has not been deF n’ed by the ourts

in which'iit: i&'uséd: " The dnff‘cultles -of
deriving a- pnnCIpled basis=oh: Which’ to
apply‘the requurements of natural justice
resuits from ‘this -inability ‘to: define the
termmology being “used without reference

ny ‘explicit ‘and partlcular ‘context: The
object “of this paper may “therefore - be
described” as ‘examining - what " “actions
should ‘be subject to procedural fairness.
Given the suggestlon ‘that procedural
fairness  is ‘a ““duty’ Iymg upon’ everyone
who decides anything”,~** this amounts to
describing what can be considered- a
‘decision’, on the basis that procedural
fairness is then universally appliedtoit.

Attempting to classify a-decision on the
basis of the public nature of the decision-
maker nheither determines nor justifies the
application  of = proscedural “‘fairness.
Conceptions of what'is ‘public’ derive from
conceptions of what is ‘private’, which in
turn is ‘a view of which" interests - of

individuals should not be interfered with.
Such . -a - dichotomy requires without
explanation that the legitimacy of the
decision-maker’s- function . or  existence
depends” ‘on'its--subjection to - judicial
r,.eview;'i‘A’nyyobjective' justification of such
a dichotomyis~also undermined by the
increasing: interaction .and - overlap of the
mstltutlons of somety o

Slmllarly, |mposmg procedural falrness on
the basis of:the presence: of discretionary
power: to - affect: “individuals - fails. .. to
recognise that-such power:is not: of itself
arbitrary- or: oppressive;: The: institutions
that exercise this power fulfil::a - positive
function, the legitimacy of which cannot be
determined by: the -courts solely -on the
basis: of. interference with the autonomy of
an‘individual.which may:accompany it. It is
the interaction- between- the: interests - of
these - institutions, :in: terms.. of “their
provisions of-a- benefit going béyond that
of.an -individual : and: the -interests -of
individuals- themselves,;  which should be
the basns of admlnlstratlve Iaw

ln seeklng to avord the “&udlmallsatlon of
admlnlstratlye. procedure” %, and strike a
balance between -the - needs - of practical
administration-and-: the“procedures of
judicial review, the-courts:have looked to
the - nature " of .-the body. . in: question.
However, locating-the:point of -balance:in
an.-ability 1o - affect -the: .interests -of
individuals- merely returns to the. public.:/
private - dichotomy :and -ignores’ the.
accepted - “role:: of - the -institutions  in
question:: It: is.the -adjudicative nature . of
any action of‘aibody empowered, beyond
that of:an -individual, -to ‘determine - and
decide that gives rise to-the analogy with
judicial processes that procedural fairness
represents. It -is- the drawing -of:.a
conclusion on the basis’ of. reasons
beyond:those of the decision-maker that
requires impartiality in the making of-that
conclusion. And it is the recognition of the
bounded rationality of the-decision-maker
and-the need to. make a reasoned rather
than a subjective decision that requires
the participation -of -the' interests ‘being

18
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determined which procedural fairmess

provides.

Requiring - participation in the decision-
making process recoghises the interaction
of individual and institutional interests. It
ensures . that the  singling out. of an
individual or any inequality: of treatment is
based on reasons personal to that
individual =~ whilst placing, .. before. the
decision-maker the communlty of interests
being considered and. .determined by
them. It is only when dlscretlonary power
is exercised on a ba3|s ‘that re
matters specrf c to an mdrvrdu‘ {.
correlative right of - procedural- falrness
arises to - ensure participation ‘in the
exercise of that power. Orice this is
determined, there .is no. need for the
concepts of. standing: and JUSthIablllty The
fact that the exercise of power is based on
factors ‘personal to the applicant indicates
both the su1tab|||ty of that appllcant and
the appropriateness of judicial intervention
through: -the.: appllcatlon of _procedural
falrness « :

On this basrs there is_no need for the
courts to attempt to deﬂne the interests
which should be protected, or to classify
the nature of the bodies which should be
subject to the obllgatlons of procedural
fairness. These are instead relevant only
to .the . question of .the content of the
obligation, or the extent - ~of: - the
partncrpatlon ’} ' decrsmn makmg
process, whe, - G

of the body in. questlon once. procedural

fairness is applled Slmrlarly, there'is no
need for the proximity of the deC|S|on to
the final outcome of the decision- maklng
process. to be determined. Procedural
faimess applies at any stage at which
there is a determination which reflects or
is made on the basns of. matters personal
to . an - individual. Merely collecting
evidence is : not - determinative - of the
issues involved. Investigations  are not
reviewable unless they are instigated on
the basis of, draw conclusions from, or are
determinative of some question or finding

relating specifically to the personal
circumstances of the individual.

Participation in the  decision-making
process, as reflected in the principles of
procedural fairness, follows from‘ the
proximity of the individual's personal
interests to the decision-making: process.
Considerations of policy or the public
nature of the decision, or indeed the
frustratlon of the Ieglslatlve intent, indicate
that. the -decision is not to be. based on
considerations personal to an individual,
and hence participation by that individual
would. not enhance  or facmtate the
decnsnon- making process The lmpllcatlon
of : procedural:::: fairness ' in - " these
circlimstances. kmerely because of the
, ecision has or may have on the
individual;: operates only as a brake on the
institutional -structures within which the
decision is made and on which the
decision is based Procedural fairness is a
common Iaw duty to allow the participation
of individuals in the . decision-making
process. It should be used by the courts to
enhance * rather than undermine the
administrative action it seeks to regulate.
It's time to take the brakes off.
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